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PREFACE 


The  plan  of  this  work  is,  in  some  respects,  novel.  It  is  based  in 
the  main  upon  the  classification  and  scheme  of  Starkie,  which  is 
followed  to  a  great  extent  by  Greenleaf,  but  differs  in  the  arrange- 
ment adopted  in  the  treatment  of  particular  causes  of  action,  issues 
and  parties.  The  first  volume  is  devoted  to  a  consideration  of  the 
nature  and  general  principles  of  evidence;  the  second  volume  treats 
of  the  instruments  of  evidence  and  the  rules  governing  its  produc- 
tion, delivery  and  use,  together  with  incidental  matters  of  practice; 
the  third  volume  is  devoted  to  a  consideration  of  evidence  in  its  ap- 
plication to  particular  actions,  issues  and  parties,  under  an  alpha- 
betical arrangement;  and  the  fourth  volume  treats  particularly  of 
evidence  in  criminal,  equity  and  admiralty  cases,  and  of  evidence  in 
courts-martial. 

This  arrangement  permits  a  full  consideration  of  the  nature  and 
principles  of  evidence  and  of  the  instruments  of  evidence,  including 
their  production  and  use,  the  examination  of  witnesses  and  inci- 
dental matters  of  practice,  and  at  the  same  time  enables  the  authors 
to  show,  and  the  busy  lawyer  to  find,  the  application  of  general  rules 
and  principles  to  particular  cases  much  more  readily  than  by  the 
arrangement  ordinarily  adopted.  The  first  two  volumes  contain  a 
fuller  treatment  of  general  rules  and  principles  and  their  application 
than  is  usually  found,  and  make  a  complete  text  book  in  themselves. 
But  it  has  often  been  remarked  that  the  contention  in  courts  of  law 
is  usually  as  to  whether  the  particular  case  falls  under  one  general 
rule  or  another,  or  under  some  exception  to  the  one  or  the  other, 
rather  than  as  to  the  existence  of  the  rules  themselves.  In  other 
words,  while  the  advocate  must  know  the  general  rules  and  prin- 
ciples, the  busy  lawyer  is  most  often  concerned  in  the  application 
of  such  general  rules  and  principles  in  or  to  particular  actions, 
issues  or  parties.  The  arrangement  adopted  in  this  work  not  only 
permits  a  full  consideration  of  general  rules  and  principles  and 
furnishes  the  most  available  means  of  discovering  how  they  have 
been  and  should  be  applied,  but  also  results  in  presenting  much  of  the 
substantive  law  on  many  of  the  most  important  topics  of  jurispru- 


dence ;  for  in  considering  what  must  be  proved  in  such  cases,  as  well 
as  how  it  must  be  proved,  much  must  necessarily  be  said  of  the  nature 
of  the  cause  of  action  or  issue  and  of  the  substantive  law  upon  the 
subject. 

An  attempt  has  been  made  not  only  to  state  general  rules  and 
principles,  and  their  exceptions,  but  also  to  illustrate  them  by  copious 
references  to  the  adjudged  cases.  It  would  have  been  useless  and  im- 
.  practicable  to  cite  all  of  the  many  thousands  of  reported  eases  in 
which  some  question  of  evidence  arose,  especially  where  they  merely 
■  involve  the  ordinary  application  of  a  well  settled  general  rule,  but  the 
citations  in  this  work  are  more  numerous  than  is  usual.  The  purpose 
has  been  to  cite  not  only  the  leading  cases  in  England  as  well  as  in 
this  country  but  also  all  the  most  important  decisions  upon  all  live 
questions  within  the  scope  of  such  a  treatise.  On  many  questions 
there  is  conflict  among  the  decisions.  The  conflict  is  noted,  the  con- 
flicting authorities  are  cited  and  distinguished,  and,  in  most  instances, 
an  opinion  is  expressed  as  to  the  better  reason  as  well  as  the  weight 
of  authority.  Eeference  is  also  made  to  leading  articles  in  the  law 
periodicals  and  annotations  of  cases  in  the  various  annotated  reports. 

There  are  many  books  upon  evidence,  but  few  of  the  later  works 
attempt  to  cover  the  subject  except  in  outline,  and  the  older  treatises 
are  in  many  respects  obsolete.  Hundreds  of  cases  involving  questions 
of  evidence  are  decided  every  year.  Great  statutory  changes  have  been 
made  in  comparatively  recent  times,  many  old  doctrines  have  been 
developed  in  detail,  and  new  applications  have  been  made  of  old 
principles.  So,  too,  in  the  last  few  years,  there  has  grown  up  a  new 
school  of  investigators  and  writers  that  has  viewed  the  subject  in 
a  new  and  somewhat  different  light.  Its  followers  are,  perhaps,  in- 
clined to  be  theoretical  rather  than  practical,  but,  while  extremists  on 
some  points,  they  have  shed  much  new  light  on  the  subject  and  in  this 
light  it  is  seen  that  the  older  writers  were  not  entirely  free  from 
error. 

Such  considerations  lead  to  the  hope  that  this  work  is  not  untimely. 
While  perfection,  at  the  best,  is  unattainable,  it  is  hoped  and  believed 
that  the  plan  and  execution  of  the  work  are  such  as  to  make  it  useful 
and  valuable  to  the  profession. 

Byeon  K.  Elliott, 
William  P.  Elliott. 

Indianapolis,  September  1,  1904. 
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THE  LAW  OF  EVIDENCE. 

CHAPTEE  I. 

KATUEE  AND  ELEMENTS  OF  THE  LAW  OF  EVIDENCE. 

Sec.  Sec. 

Evidence — Definition. 

Fact  —  Difficulty  in   defining  — 

Necessity  for  definition. 
Pact — Definition. 
Evidence,   testimony,  and   proof 
— Distinctions. 
5.    Law  of  evidence — Definition.         10.    Rules  of  exclusion. 

§1.  General  survey  of  the  subject.  —  Jurisprudence  is  com- 
posed of  two  great  departments  or  branches:  Eights  and  Eemedies. 
The  first  of  these  two  great  departments  is  sometimes  designated 
by  the  term  "substantive  law,"^  and  the  latter  by  the  term  "ad- 
jective law."  But  whatever  terms  may  be  employed  to  designate 
the  first  department,  the  courts  and  text  writers  uniformly  regard 
and  treat  that  department  as  composed  of  the  principles  and  rules 
by  which  the  primary  rights  of  persons  and  property  are  measured 
and  determined.  The  second  department  is  the  administrative  branch 
of  the  law,  and  was  created  and  exists  for  the  purpose  of  enforcing 
primary  rights  in  just  and  orderly  methods.  To  this  department 
evidence  belongs  and  is  an  essential  part  of  it.  The  law  of  evidence 
is  a  branch  of  the  adjective  law,  closely  connected  with,  if  not  in- 
cluded in,  the  law  of  procedure.    It  has  to  do  with  the  presentation 

'  Mr.    Pomeroy,    speaking   of   the  the  very  end  and  object  of  legisla- 

first  department,  says:     "As  these  tion  and  government,  they  may  be 

rights    and    duties    form    the    very  and  are  by  most  juridicial  writers 

substratum    of   the    whole   law,    as  appropriately  styled  primary  rights 

the  law  and  machinery  of  admin-  and    duties."      Pomeroy    Remedies 

istration  exist  solely  to  declare  and  and  Remedial  Rights,  §  1. 
enforce  them,  as  they  are  in  fact 
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to  the  court  or  jury  of  matters  of  fact,  in  judicial  trials  and  inves- 
tigations. Its  leading  purpose  is  to  secure  the  presentation  of 
matters  of  fact  in  such  methods  and  by  such  means  as  will  enable 
the  court  or  jury  trying  the  case  to  reach  a  just  and  correct  decision 
upon  the  questions  of  fact  in  dispute  between  the  parties  by  whom 
the  forensic  contest  is  waged.  It  determines  the  qualifications, 
rights  and  privileges  of  witnesses  and  the  mode  in  which  they  shall 
make  oath  or  affirmation  to  testify  to  the  truth.  It  prescribes  and 
regulates  the  manner  of  introducing  and  presenting  evidence,  and 
it  lays  down  rules  for  determining  the  competency  of  evidence,  and 
for  determining  the  competency  and  qualifications  of  witnesses. 
Its  rules  provide  for  the  mode  of  securing  the  attendance  of  witnesses, 
and  for  the  mode  of  conducting  the  examination  of  witnesses;  it 
provides  means  and  measures  for  securing  the  inspection  of  docu- 
mentary evidence;  it  provides  for  the  method  of  proving  the  ex- 
ecution of  written  instruments,  and  it  provides  for  the  inspection 
of  persons  and  things.  We  have,  of  ■  course,  only  given  a  general 
outline  of  the  field  occupied  by  the  law  of  evidence,  but  this,  as 
we  believe,  is  all  that  our  immediate  purpose  requires,  since  as  we 
go  forward  in  our  work  details  will  be  brought  out  and  rules  and 
principles  developed  and  illustrated. 

§  2.  The  line  between  evidence  and  procedure.  —  It  is  some- 
times almost  impossible,  if,  indeed,  not  entirely  so,  to  determine 
whether  a  rule  or  topic  belongs  to  the  subject  of  evidence  or  to  the 
subject  of  procedure,^  for  the  line  which  separates  the  two  subjects 
is  often  so  shadowy  and  indistinct  that  it  can  not  be  discerned. 
The  one  subject  is  frequently  so  intimately  connected  with  the 
other  that  the  two  are  really  so  blended  and  interwoven  that  there 
can  be  no  severance.     In  other  instances  there  may  be  a  severance. 

'  The  law  of  evidence  is  in  a  gen-  established  rules  of  law,  but  in  a 
eral  sense  a  part  of  the  law  of  pro-  strict  legal  sense  it  can  hardly  be 
cedure.  Sir  James  Stephen  speaks  said  that  the  law  of  evidence  is 
of  the  law  of  evidence  as  part  of  the  law  of  procedure,  for  the  term, 
"the  law  of  procedure,"  and  so  "law  of  procedure,"  as  generally 
treats  it.  Stephen's  Digest,  Intro-  used  by  courts  and  text-writers, 
ductory  chapter.  The  introduction  does  not  include  the  law  of  evi- 
of  evidence,  the  production  of  tes-  dence.  If,  however,  a  liberal  mean- 
timony,  the  rulings  receiving  and  ing,  and  not  a  strict  one,  be  assign- 
excluding  evidence  and  the  like,  ed  the  term  "procedure,"  then  the 
are.  in  their  nature,  matters  of  law  of  evidence  is  part  of  the  law 
procedure,  for  they  are  proceedings  of  procedure, 
in    court   under    and    by   virtue    of 
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Even  then,  however,  the  attempt  to  dissever  the  subjects  some- 
times serves  n.o  useful  purpose,  but,  on  the  contrary,  tends  to  pro- 
duce obscurity  and  confusion.  If  one  were  undertaking  to  write  a 
purely  abstract  scientific  treatise  on  evidence  it  might,  perhaps,  be 
necessary  to  distinguish  between  the  two  subjects,  but  the  "law  is 
a  practical  system,"  so  that  to  be  useful  a  treatise  shoidd,  as  it  seems 
to  us,  deal  with  practical  subjects  in  a  practical  way,  rather  than 
deal  in  fine  and  subtle  distinctions.  We  know  that  some  modem 
writers  have  insisted  that  the  line  between  procedure  and  evidence 
should  be  marked  and  defined,  but,  while  their  discussions  have 
been  able  and  interesting,  we  think  that  they  are  not  of  practical 
utility.  As  our  purpose  is  to  prepare  a  practical  treatise,  one  that 
shall  be  of  use  in  the  everyday  work  of  the  lawyer,  we  shall  not^ 
except  possibly  now  and  then  in  an  incidental  way,  refer  to  such 
discussions.  We  do  not  mean  to  be  underatood  by  this  as  intimat- 
ing that  we  shall  not  discuss  principles;  on  the  contrary,  our  efforts 
shall  be  mainly  directed  toward  ascertaining  the  principles  of  the  law 
of  evidence,  and,  as  far  as  in  our  power,  clearly  stating  them,  and  il- 
lustrating their  practical  application  by  reference  to  the  adjudged 

CcIS€d> 

§  3.  Law  of  eTidence  founded  on  experience. — A  philosophical 
and  learned  author  says  that  "the  law  of  evidence  is  the  creature  of 
experience  rather  thtin  logic,'"  and  this  is  the  view  taken  of  all  law  by 
an  eminent  jurist.*  It  is  no  doubt  true  that  to  a  very  great  extent 
the  law  of  procedure,  as  well  as  the  primary  law,  is  founded  on  ex- 
perience; but  the  experience  on  which  the  law  is  founded  is  not  the 
experience  of  isolated  persons,  but  the  general  experience  of  men 
engaged  in  the  business  and  vocations  of  life.°  In  matters  of  law, 
the  experience  which  forms  the  basis,  or  constitutes,  as  Judge  Holmes 
says,  "the  life  of  the  law,"  is  not  that  of  the  individual  judge,  but  the 
experience  evidenced  by  judicial  decisions,  legislative  enactments,  and 
the  works  of  law  writers  of  acknowledged  authority.  The  experience 
thus  evidenced  makes  the  law  a  system  of  fixed  principles  and  not  a 
mere  collection  of  particular  instances."  | 

'  Thayer's  Law  of  Ev.  267.  ematical  certainty."    This  statement 

*  Holmee'  Common  Law,  156,  147,  is    quoted    and    commented    on    in 

149, 152, 157, 162,  Judge  Holmes  says:  1  Elliott's  Gen.  Pr.  §  123. 

"The    distinctions    of   the    law   are  ^  1  Elliott's  Gen.  Pr.   |§  123,  124, 

founded  on  experience,  not  on  logic,  and  authorities  cited. 

It  therefore  does  not  make  the  deal-  '  Mayne's    Ancirait    Law,    76,    De 

Ings  of  men   dependent  on  math-  Laudibus  Legum  Anglae,  7,  note  of 
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§  4.    Sources  and  basis  of  belief. — In  still  another  sense,  also,  it 
may  be  said  that  the  law  of  evidence  ia  founded  largely  on  experience. 
It  is  said  by  Mr.  Greenleaf  that  the  uniform  habits,  as  well  as  the 
.  necessities  of  mankind,  lead  us  to  consider  the  disposition  to  believe, 
',  upon  the  evidence  of  extraneous  testimony,  as  a  fundamental  principle 
{  of  our  moral  nature,  constituting  the  general  basis  upon  which  all 
;  evidence  may  be  said  to  rest ;  that,  subordinate  to  this  paramount  prin- 
ciple, evidence  rests  upon  our  faith  in  human  testimony  as  sanctioned 
by  experience;  and  that  a  third  basis  is  the  known  and  experienced 
connection  subsisting  between  collateral  facts  or  circumstances,  satis- 
factorily proved,  and  the  fact  in  controversy.^    These  different  bases 
or  sources  of  belief  are  the  foundation  for  the  classification  of  evi- 
dence into  direct  or  testimonial  evidence,  and  indirect  or  circimi- 
stantial  evidence.    It  is  also  apparent  that  evidence  of  or  furnished  to 
our  own  senses  is  acted  on  every  day  as,  perhaps,  the  most  trustworthy 
of  all  evidence,  and  that  in  some  instances  the  inspection  or  presenta- 
tion of  an  object  to  the  tribunal  for  personal  observation  may  prove  its 
,  existence,  condition,  or  other  fact  in  controversy  in  regard  to  it,  and 
we  thus  have  a  particular  class  of  evidence,  if  it  can  be  correctly 
called  evidence,  designated  as  "real  evidence."* 

§  5.     The  law  of  evidence — Definition. — The  law  of  evidence  is  a 

system  of  principles  and  rules  established  by  the  statutes  enacted  by 
the  law-making  power  and  by  the  decisions  of  the  courts.  The  de- 
cisions do  not  establish  special  rules  for  the  decision  of  particular 
cases,  but  they  declare  general  principles  from  which  rules  for  par- 
ticular instances  may  be  deduced.  It  is,  however,  true  that  cases 
may  be  so  similar  that  the  principles  declared  in  a  former  case  may 
seem  to  have  been  declared  for  the  particular  case,  and  may  almost 
exactly  fit  the  facts  of  such  a  case.  Theoretically  at  least,  the  courts 
do  not  declare  rules  for  the  government  of  particular  cases,"  but  de- 
Mr.  Amos.  See  also  authorities  r&-  v.  People,  6  Parker  C.  C.  155;  State 
ferred  to  in  1  Elliott's  Gen.  Pr.   §      v.  Mordecai,  68  N.  C.  207;   State  v. 

,  124,  p.  99.  Graham,  74  N.  C.  646. 

'     '1   Greenleaf   Ev.    §§    8-11.     See,         » It  is  often  said  that  courU  do 

also,  Starkie  on  Bv.  471.  not  legislate,  and  to  a  great  degree 

'1  Best  on  Evidence  28,  196-201,      this  is  true  even  in  practice,  as  it 

'  202;  Elliott's  Gen.  Pr.  §  422;  Hale's  always  is  in  theory;  hut,  never- 
PleaB  of  the  Crown  §  635;  McDonel  theless,  it  is  by  no  means  univers- 
V.  State,  90  Ind.  320,  328;  West  v.  ally  true.  Courts  have  established 
State,  1  Wis.  209;  Commonwealth  rules  of  procedure  and  have  created 
V.  Brown,  121  Mass.   69;    Gardiner      rules  of  evidence.    Indeed,  at  com- 
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clare  and  enforce  general  principles.  The  law  of  evidence  embraces 
and  applies  to  all  questions  of  fact  which  are  the  subject  of  dispute 
or  controversy  in  a  suit  in  equity  or  an  action  at  law.  The  rules 
and  principles  are  intended  and  designed  to  bring  to  the  minds  of 
the  triers  of  the  facts,  whether  judges  or  jurors,  the  evidentiary  facts 
which  shall  enable  them  to  infer  the  ultimate  facts  upon  which  a  de- 
cision must  be  made.  Where  there  is  no  question  of  fact,  and  the 
only  question  is  purely  one  of  law,  the  law  of  evidence,  strictly  speak- 
ing, does  not  govern;  for  in  the  decision  of  questions  of  law  resort 
cannot  be  had  to  evidence.^' 

§  6.  Evidence — Definition. — Evidence  may  be  said  to  be  any  rele- 
vant element  of  fact,  or  matter  of  fact,  from  which  an  inference  may 
be  legitimately  drawn  as  to  another  relevant  matter  of  fact.  It  is 
probably  true  that  the  term  "evidence"  may  elsewhere  than  in  tlie  law 
have  a  wider  meaning  than  that  which  we  have  assigned  it,  but  we 
think  that  in  defining  the  terms  as  used  in  the  law  it  is  essential  to 
restrict  the  definition  by  embodying  in  it  the  terms  "relevant"  and 
'legitimate."  The  evidence  must,  as  hereafter  shown,  be  relevant  to  : 
the  issues  joined  upon  the  pleadings,  for  outside  of  the  issues  the  par- 
ties cannot  go,  so  that  the  limiting  word  "relevant"^^  seems  to  us  to  ' 
be  essential  to  the  accuracy  of  the  definition.  ' 

The  term  "legitimate"  is  essential  to  the  accuracy  of  the  definition, 
for  "forced,  violent,  or  unnatural  inferences"^^  are  not  permitted  by 

mon  law  by  far  the  larger  part  of  Ind.  422,  426.    While  it  is  true  that 

the  law  of  evidence  was  composed  in  a  strict  sense  judicial  decisions 

of  the  doctrines  created  by  the  decis-  are  not  the  law,  yet  it  is  neverthe- 

ions  of  the  courts.    One  who  should  less  true  that  they  have  to  a  very 

seek  for  the  law  of  evidence  only  great  extent  created  the  law  of  evi- 

in   the   statutes   would   find   but  a  dence. 

very    meager   part   of   it.     This   is  "  Where  the  question  is  exclusive- 

so  in  those  jurisdictions  where  the  ly   one  of  law    the  court   may,   d 

attempt  has  been  made  to  embody  course,  look  to  the  adjudged  cases 

all  the  law  of  evidence  in  a  code,  and  to  the  works  of  judicial  writers 

but  not,  perhaps,  to  the  same  extent  to  ascertain  the  law  and  thus,  in  a 

as  in  transactions  where  there  are  sense,    does   have   recourse   to   evi-  I 

no  codes.     Judges  have  often  said  dence  but  not  to  evidence  of  facts.  ^ 

that  the  decisions  of  the  court  do  not  "  Dr.  Wharton's  definition  of  evi- 

make  law,  but  are  "only  evidences"  dence  is  this:     "Evidence  includes 

of  it.     Yates  v.   Lansing,  9  Johns,  the  reproduction,  before  the  deter- 

(N.   Y.)    396,   415;    Henry  v.   Bank,  mining  tribunal,  of  the  admissions 

5    Hill    535;    Bright   v.    Hutton,    12  of  the  parties  and  of  facts  relevant 

Eng.  L.  &  Eg.  115;  Hart  v.  Burnett,  to  the  issue." 

15  Cal.  530,  607;  Paul  v.  Davis,  100  "Pawling  v.  U.  S.  4  Cranch,  219; 
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the  law,  so  that  any  matter  or  element  of  fact  which  can  only  be  made 
to  serve  to  prove  or  disprove  some  other  fact  by  violent,  forced  or  tin- 
natural  iafeirences  cannot,  in  contemplation  of  law,  be  considered  as 
evidence.  It  is  with  hesitation  that  we  have  attempted  to  give  a  defi- 
nition, for  we  know  that  it  is  almost  impossible  to  frame  an  accurate 
or  satisfactory  definition.  Again  and  again  have  able  and  acute 
thinkers  spoken  of  the  difiiculty  of  framing  definitions,  and  of  the 
inadequacy  and  inaccuracy  of  the  vast  majority  of  those  found  in 
treatises  upon  the  law,  upon  scientific  subjects,  and  upon  almost  all 
other  subjects  upon  which  men  have  written.^' 

A  review  of  the  definitions  given  by  the  writers  on  the  law  of  evi- 
dence will  serve  to  prove  the  truth  of  what  has  been  said  as  to  the 
difiBculty  of  framing  definitions,  and  it  will  also  serve  to  make  clearer 
the  meaniag  and  signification  of  the  word  "evidence"  as  used  in  judi- 
cial decisions  and  in  treatises  upon  jurisprudence. 

Mr.  Greenleaf,  in  defining  evidence,  says  that  "Evidence,  in  legal 
acceptation,  includes  all  the  means  by  which  any  alleged  matter  of 
fact,  the  truth  of  which  is  submitted  to  investigation,  is  established  or 
disproved;""  Mr.  Burrill  evidently  is  not  satisfied  with  the  definition 
given  by  the  learned  author  from  whom  we  have  quoted,  for  he  affirms 
that  evidence  is  that  "which  serves  to  make  clear,  or  evident,  the  truth 
of  an  alleged  fact."^''  The  essential  part  of  Blackstone's  definition  is 
contaiaed  in  the  words,  "that  which  demonstrates,  makes  clear,  or 
ascertains  the  truth."^°  This  definition  has  been  substantially  adopted 
by  other  writers;^'  but,  notwithstanding  the  great  weight  which  the 
utterances  of  the  learned  author  carry  with  them,  it  has  been  gener- 
ally disapproved.  One  of  the  ablest  of  law  writers,  Thomas  Starkie, 
says:  "That  which  is  legally  submitted  to  a  jury  to  enable  them  to 
decide  upon  the  questions  in  dispute  or  issue,  as  pointed  out  by  the 
pleadings,  and  as  distinguished  from  all  comment  and  argument,  is 
termed  evidence."^*  This  definition  is  among  the  clearest  and  best 
that  have  ever  been  framed.    It  correctly  points  out  the. object  of  evi- 

Hillcuts  V.   Northwestern,  etc.   Co.  "1  Greenleaf  Ev.  §  1. 
81  Ind.  300;    Talkington  v.  Parish,  "Burrill  on  Circumstantial  Bv.  1. 
89  Ind.  202,  203.     It  might  also  be  "3  Blackstone  Comm.  637. 
said,  in  one  view,  that  the  fact  or  "  Swift  Ev.  1. 
matter  must  be  legitimate  in  that,  "  Starkie  Ev.  p.  8,  §  III.    The  def- 
to  be  admissible  as  legal  evidence  inition    given    by    Starkie    is    ap- 
it    must    be    such    as    is    not    ex-  proved  in  a  recent  text  book,  Brad- 
eluded  by  some  rule  of  exclusion,  ner  on  Ev.  §  1. 
"Solicitor's  Journal,  vol.  20,  869. 
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dence,  and  directs  attention  to  the  element  of  relevancy  which  ■wo  have 
said  should  be  regarded  as  material  to  the  accuracy  of  the  definition. 
An  English  writer  of  ability,  borrowing  much  from  Greenleaf 
and  eK>mething  from  Starkie,  commences  his  treatise  with  these 
words :  "Evidence  in  law  includes  all  the  legal  means  exclusive  of  mere 
argument,  which  tend  to  prove  or  disprove  any  fact,  the  truth  of 
which  is  submitted  to  judicial  iavestigation."^"  The  eminent  author 
lol  a  Digest  of  Evidence'"*  has  given  definitions  of  the  term  "evi- 
dence," the  first  of  which  he  modified  in  a  subsequent  edition  of  his  \ 
work,  but  even  as  corrected  and  amended  it  has  not  been  accepted  as 
satisfactory."  The  definition  of  Bentham  is  this:  "Any  matter  of 
fact  the  effect,  the  tendency  or  design  of  which,  when  presented  to  the 
mind,  is  to  produce  a  persuasion  concerning  the  existence  of  some 
other  matter  of  fact,  a  persuasion  either  affirmative  or  disaffirmative 
of  its  existence."^^  This  definition,  like  almost  all  other  definitions, 
has  been  the  subject  of  favorable  and  unfavorable  comment.''' 

§  7.    Fact — ^Difficulty  in  defining — Necessity  for  definition. — The 

i 

"Taylor  Bv.   §   1.  Mr.   Chamber- 

layne,  the  American  editor,  refers 
to  the  cases  of  Miles  v.  Edelen,  1 
Duv.  (Ky.)  270;  Schloss  v.  Cred- 
itors, 31  Cal.  201,  as  containing 
definitions  of  the  term  evidence. 


"  Stephen's  Dig.  Ev.   art.  1. 

"Taylor's  Ev.  p.  2%,  note  of  the 
American  editor;  Thayer's  Casea 
of  Ev.  p.  2,  note  1;  McKelvey's  Ev. 
p.  7,  note;  Thayer's  Ev.  p.  263. 
Professor  Thayer's  criticism  is  that 
the  definition  Is  too  narrow  in  that 
it  excludes  "real  evidence."  He 
refers  to  Bentham,  and  cites  as 
illustrating  his  views  the  case  of 
Brown  v.  Foster,  113  Mass.  137, 
J  where  the  customer  who  complain- 
ed of  the  fit  of  a  coat  put  it  on  and 
wore  it  during  the  trial,  and  says 
that  "the  act  of  the  party  supplied 
a  basis  of  inference."  That  there 
is  such  a  thing  as  "real  evidence" 
is  unquestionably  true.  For  in- 
stances of  power  of  "real  evi- 
dence" see  Autobiography  of  Roger 
North  and  Hale's  Pleas  of  the 
Crown,  I  635,  referred  to  in  1  Elli- 


ott's Gen.  Pr.  §  422.  There  is  a  close 
resemblance  between  what  is  called 
"real  evidence"  and  what  is  often 
termed  "inspection  and  view,"  but 
some,  at  least,  of  the  courts  have 
declared  that  information  obtainei] 
by  an  inspection  or  view  is  not 
evidence  within  the  meaning  as- 
signed that  term  in  the  law.  See 
authorities  cited  2  Elliott's  Gen. 
Pr.  ch.  XXVIII,  808-816.  The  doc- 
trine as  to  the  object  of  permit- 
ting an  inspection  and  view  is  fully 
stated  in  Wright  v.  Carpenter,  49 
Cal.  607.  See,  also,  Heady  v.  Bevay, 
etc.  Co.  52  Ind.  117;  Close  v.  Samm, 
27  Iowa,  503;  Morrison  v.  Burling- 
ton, etc.  R.  Co.,  84  Iowa,  663,  51  N. 
W.  75;  City  of  Columbus  v.  Bidllng- 
meier,  7  Ohio  C.  C.  136;  Chute  v. 
State,  19  Minn.  271;  Bracken  v. 
Minneapolis,  etc.  R.  Co.,  29  Minn. 
4;  Thrawley  v.  State,  153  Ind.  375, 
386,  55  N.  E.  95. 

"  Rationale  of  Judicial  Ev.  vol.  1, 
p.  17;  Prof.  Thayer,  3  Harv.  Law 
Rev.  143. 

»1  Best  on  Ev.  p.  10,   §   11. 
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work  of  defining  terms  is,  as  we  have  heretofore  said,  one  of  very  great 
difficulty,  and  few  definitions  of  terms  employed  in  the  law  of  evi- 
dence have  been  accepted  as  satisfactory.  The  terms  "fact"  or  "mait- 
ters  of  fact"  have  perplexed  clear  and  discriminating  thinkers,  and 
there  is  a  wide  diversity  of  opinioil  among  judges  and  jurists  as  to 
the  meaning  that  should  be  assigned  to  those  terms.  Professor 
Thayer  says :  "To  define  fact  is  indeed  a  'perylous  chose,'  as  they  say 
in  the  Year  Books."^*  The  many  definitions  that  have  been  given  of 
the  terms  prove  the  truth  of  the  statements  made  by  the  jurists  to 
whom  we  have  just  referred,  for  the  vast  majority  of  those  definitions 
are  so  indistinct,  hazy  and  obscure  that  they  tend  to  produce  con- 
fusion and  obscurity  rather  than  to  make  the  meaning  of  the  terms 
clear  and  exact.  But  while  this  is  true,  yet,  as  we  believe,  defini- 
tions are  not  useless  or  unnecessary,  as  some  authors  assert,  for 
they  do  assist  the  searcher  for  the  meaning  of  the  terms,  for  they 
at  least  give  him  some  conception  of  what  he  is  desirous  of  finding 
and  of  the  object  of  his  search. 

§  8.  Fact — ^Definition. — ^A  fact  has  been  defined  as  "an  event,  oc- 
currence, circimistaiice,  or  mental  state."'"  The  term  indicates  a 
thing,  an  event,  an  action,  or  a  condition,  as  happening,  existing, ' 
really  taking  place.  "This,"  says  Professor  Thayer,  "is  the  notion 
that  concerns  us  now.  *  *  *  The  fundamental  conception  is  that  of 
a  thing  as  existing  or  being  true.  It  is  not  limited  to  what  is  tan- 
gible, or  visible,  or  in  any  way  the  object  of  sense;  things  invisible, 
mere  thoughts,  intentions,  fancies  of  the  mind,  when  conceived  of  as 
existing  or  being  true,  are  conceived  of  as  facts."^"    Yet  in  a  sense, 

"Thayer's  Ev.  p.  189.    In  a  note  Austin's  Juris.  §  499;  Wilson's  Logic, 

the  learned  author  quotes  the  fol-  213;    Drake   v.    Coalsroft,    4   E.    D. 

lowing:     "A  definition  is  the  most  Smith     (N.    Y.)    34;    Lawrence    v. 

difficult  of  all  things.     There  is  far  Wright,  2  Duer  (N.  Y.)  673. 

greater  probability  of  a  correct  use  A  definition  given  in  the  Stand- 

of  terms  than  of  a  correct  definition  ard  Dictionary  is:     "Anything  that 

of  them."    But  while  there  is  much  is  done  or  comes  to  pass;    an  act 

of  truth   in  what  the  writer  says,  or  deed;  an  effect  produced  or  result 

there  is  something  of  error,  for  use  achieved;    an  event;    also  anything 

of  words  is  far  from   being  exact,  regarded      as      actually      existent, 

definite  or  accurate.  whether  it  be  an  object,  event,  con- 

"  Elliott's  Gen.  Pr.  §  25,  citing  dition  or  relation,  and  whether  ma- 
Stephen  Introduction  to  Indian  Bv.  terial  or  mental."  See,  also,  Ram 
ch.  II;  Stephen's  Dig.  Ev.  (1st  ed.)  on  Facts  (3d  Am.  Ed.)  17,  and  notes, 
art.  1;  Lewis'  Influence  of  Authori-  "Thayer's  Prelim.  Treat,  on  Ev. 
ty   in   Matters   of   Opinion,   ch.    1;  191. 
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there  may  be  such  things  as  false  facts.  Mr.  Burrill  says:  "Evi- 
dence has  been  well  described  as  a  relative  term,  having  no  complete 
signification  of  itself,  and  presenting  no  complete  idea  to  the  mind, 
\mless  in  connection  with  the  object  to  which  it  necessarily  relates. 
That  object  is  fact  or  matter  of  fact.""  And,  again,  he  says: 
"A  fact  is  an  actual  reality  or  verity— something  absolutely  and 
inflexibly  true — something  which  has  actually  existed  or  does  exist — 
some  event  which  has  actually  occurred  or  does  occur.  This  is 
fact  in  the  abstract,  such  as  may  exist  independently  of  any  hu- 
man observation,  opinion  or  judgment  respecting  it.  In  this  sense, 
fact  and  truth  are  synonymous,  and  the  idea  of  fact  is  wholly  at  va- 
riance with  anything  like  deception  or  error.  *  *  *  But  this  is  not 
the  only  sense  in  which  the  term  '  fact '  is  used ;  for,  however  para- 
doxical it  may  appear,  there  may  be  such  things  as  false  facts.  In 
order  to  be  available  for  any  human  purpose,  facts  must  become  the 
subjects  of  human  observation.  In  this  point  of  view,  a  fact,  as  ob- 
served, is  often  the  real  fact  as  it  exists;  and  the  impression  made 
through  the  senses,  upon  the  mind,  is,  so  to  speak,  an  exact  copy  of 
it.  But  frequently  this  is  otherwise;  an  appearance  resembling  the 
fact,  or  a  'counterfeit  presentment'  of  it,  impresses  the  sense  so 
strongly  that  it  is  allowed  to  take  its  place,  and  is  believed  and  re- 
ported as  such."'* 

§  9.  Evidence,  testimony  and  proof — Distinctians. — The  terms 
"evidence"  and  "testimony"  are  not  synonymous.^'  Testimony  is  but 
a  species,  class  or  kind  of  evidence.  It  is  a  species  of  evidence  by 
means  of  witnesses,  or,  in  other  words,  it  is  oral  evidence  as  dis- 
tinguished from  documentary  or  written  evidence.^"    So,  although  the 

^'Burrill's  Circ.  Ev.  2.     See,  also,  ="  Carroll  v.  Bancker,  43  La.  Ann. 

for  distinction  between  fact  and  evi-  1078,  1194,  10  So.  187;  McConaha  v. 

dence.  Gates  v.  Haw,  150  Ind.  370,  Carr,  18  Ind.  443;  Lindley  v.  Dakin, 

50  N.  E.  299;   Beyer  v.  Robertson,  13  Ind.  388.     Nor  would  it  seem  to 

144  Ind.   604,   43  N.  E.   879;    Parks  include  real  evidence.  "We  have  the 

V.    Satterthwaite,    132    Ind.    411,    32  testimony  of  a  traveler  that  a  fugi- 

N.  E.  82;   Clay  Co.  v.  Simonsen,  1  tive  passed  this  way,  his  footprints 

Dak.  403.  in  the  sand  are  additional  evidence 

"  Burrill's  Circ.  Ev.  218.    See,  also,  of  the  fact."  Standard  Diet,  "testi- 

Lutt    V.    Port    Royal,    etc.    R.    Co.  mony."     See   also   Gaunt   v.   State, 

28  S.  Car.  388,  399,  5  S.  E.  831,  833.  50  N.  J.  L.  490,  491,  14  At.  600,  602, 

''"Lindley  v.   Dakin,   13   Ind.   388;  603. 

Downs  V.  Downs,  17  Ind.  95;  Craggs  But  a  statement  of  a  witness  un- 

V.  Bohart,  (Ind.  Ter.)  69  S.  W.  931,  der  oath,   although  contained  in   a 

934.  deposition,    may    be    designated    as 
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term  "proof"  is  sometimes  used  as  synonymous  with  the  term  "evi- 
dence/'" they  should  be  distinguished  in  that  proof  is  the  effect  of 
evidence,  and  evidence  is  the  means  or  medium  of  proof.''' 

§  10.  Rules  of  exclusion. — It  would  seem  at  first  blush  that  every- 
thing having  the  slightest  bearing  upon  a  matter  in  controversy,  no 
matter  how  remote,  and  even  though  it  might  come  from  third  per- 
sons not  under  oath  or  subject  to  cross-examination,  would  be  ad- 
missible in  evidence,  and  such  might  be  the  case  if  there  were  no  law 
of  evidence.  But  courts  are  so  organized  that  there  must  be  some 
limit  to  judicial  investigations  an.d  litigation ;  some  matters  that  might 
otherwise  seem  admissible  are  regarded  as  too  remote  or  as  calculated 
to  mislead  and  confuse  or  to  raise  collateral  issues,  and  the  state- 
ments of  third  persons  not  under  oath  and  not  subject  to  cross-ex- 
amination are  not  regarded  as  made  under  such  circumstances  as  to 
entitle  them  to  be  admitted  when  they  come  under  what  is  known  as 
the  hearsay  rule.  So,  there  are  many  facts  or  circumstances,  and 
matters  of  opinion  or  reputation  that  are  excluded,  although  they 
might  influence  the  judgment  of  persons  investigating  the  contro- 
versy, and  might  be  heard  or  shown  in  evidence  if  there  were  no  rules 
or  law  of  evidence.  Practical  considerations  and  experience  have 
doubtless  influenced  the  courts  and  thus  moulded  our  law  of  evi- 
dence to  a  great  extent.  The  system  is  the  outgrowth,  largely,  of 
such  experience,  policy,  and  tradition  or  precedent,  and  is  s'nch  as 
has  been  thought  best  calculated,  within  the  bounds  of  practicability, 
to  get  at  the  truth  and  subserve  the  ends  of  justice.  As  a  general 
rule  it  may  be  said  that  nothing  which  is  without  probative  value 
is  admissible,  and  that  facts  having  probative  value  are  admissible, 
unless  excluded  by  some  rule  of  exclusion.  But  the  larger  part  of  the 
law  of  evidence  is  made  up  of  these  rules  of  exclusion,  which  are  based, 
in  the  main,  upon  the  considerations  already  stated,  and  influenced  to 
a  great  extent,  perhaps,  by  the  nature  and  history  of  that  institution  so 
jealously  guarded  by  our  forefathers — ^the  right  of  trial  by  jury. 

testimony.    Woods  v.  State,  134  Ind.  ski  v.  Marxhausen,  120  Mich.  677,  79 

35,  33  N.  B.  903.    And  the  terms  are  N.  W.  935,  937;  Tift  v.  Jones,  77  Ga. 

sometimes  used  as  synonymous.  181;  People  v.  Beckwith,  108  N.  Y. 

='See   O'Reilly   v.    Guardian,   etc.  67,  73.    "Proof  is  the  perfection  of 

Ins.  Co.,  60  N.  Y.  169,  173;  HUl  v.  evidence;    without    evidence    there 

Watson,  10  S.  Car.  268.  can  be  no  proof,  although  there  may 

"  Perry  v.   Dubuque,  &c.  R.  Co.,  be  evidence  which  does  not  amount 

36  Iowa,  106;  Schloss  v.  Creditors,  to  proof."     Best  on  Presumptions, 

31  Cal.  201,  203;   Glenn  v.  State,  64  §  6. 
Miss.  724,  726,  2  So.  109;  Jastrzemb- 


CHAPTEE  II. 

CLASSIFICATION  AND  DEFINITIONS. 

Sec.  Sec. 

11.    General      classification — Divis-  18.    Conclusive  evidence, 

ions  of  work.  19.    Satisfactory  evidence. 

12.  Various    kinds    of    evidence —  20.    Competent     and     incompetent 

Terms  used.  evidence. 

13.  Demonstration  and   moral  evi-      21.    Relevant    and    irrelevant    evi- 

dence, dence. 

14.  Direct  evidence.  22.  Documentary  evidence. 

15.  Circumstantial  evidence.  23.  Parol  and  extrinsic  evidence. 

16.  Primary    and    secondary  ©vi-      24.  Real  evidence. 

dence.  25.    Cumulative    and    corroborative 

17.  Prima    facie    evidence.  evidence. 

§  11.  General  Classification — ^IKvisions  of  work. — ^The  law  of  evi- 
dence, it  has  been  said,  may  be  considered  under  three  general  heads, 
namely,  the  nature  and  principles  of  evidence,  the  object  of  evidence 
and  the  rules  which  govern  its  production,  and  the  means  of  proof  or 
.the  instruments  of  evidence.^  Under  the  first  head,  the  subject  of  the 
province  of  the  court  and  jury  respectively  and  the  subject  of  judicial 
notice  may  well  be  considered,  although  not  so  clearly  within  its  scope 
as  some  of  the  other  subjects  treated  under  that  head.  This  classifica- 
tion and  division  of  the  work  has  been  substantially  adopted  by  us,  but, 
for  reasons  well  stated  by  Mr.  Starkie,^  we  have  added  a  fourth  di- 

'See  1  Taylor's  Ev.  §  3;  1  Green-  entirely  by  elementary  principles 
leaf  Ev.  §  3.  would  be  inconvenient  in  practice, 

'He  says  in  substance:  An  ar-  since  the  different  Instruments  and 
rangement  governed  exclusively  and      means  of  evidence  would  be  dislo- 

11 
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vision  and  distributed  the  work  as  follows:  In  the  first  volume  the 
nature  and  general  principles  of  evidence  are  treated;  the  second 
volume  is  devoted  to  a  consideration  of  the  instruments  of  evidence 
'and  the  rules  governing  their  production,  delivery,  and  use ;  the  third 
volume  is  devoted  to  a  consideration  of  evidence  in  particular  civil 
cases,  or,  in  other  v?ords,  to  a  special  consideration  of  evidence  in 
its  application  to  particular  actions,  issues  or  parties,  these  being 
alphabetically  arranged ;  and  the  fourth  volume  is  devoted  to  evidence 
in  criminal,  equity,  and  admiralty  cases  and  courts  martial 

§  12,  Various  kinds  of  evidence — Terms  used. — ^With  reference  to 
its  nature  and  qualities  and  the  basis  or  source  of  belief,  evidence  may 
be  either  demonstrative  or  moral,  direct  or  circumstantial.^  With 
reference  to  its  legal  character  and  grade  it  may  be  primary  or  sec- 
ondary, prima  facie  or  conclusive,*  and  with  reference  to  its  legal  char- 
acter and  admissibility  it  may  be  either  competent  or  incompetent,' 

quate  arrangement  would  amount 
to  little  more  than  an  arbitrary- 
rule,  which  would  first  have  to  be 
studied    and    understood    before    it 


Gated  and  separated  from  each  other 
and  their  nature  and  common  prop- 
erties would  be  considered  only  cas- 
ually during  the  consideration  of  the 
different  principles  by  which  they 
are  governed,  and  not  at  one  view. 
And,  on  the  other  hand,  an  arrange- 
ment founded  solely  on  a  classifica- 
tion of  the  instruments  of  evidence, 
or  of  the  issues,  would  not  perfectly 
exhibit  the  nature,  extent  and  op- 
eration of  general  principles.  It 
seems,  therefore,  best  to  treat  the 
general  principles  of  evidence,  the 
instruments  of  evidence  and  the 
method  of  procuring  and  using  them 
first  under  their  respective  heads 
and  then  to  treat  evidence  peculiar 
to  different  issues,  alphabetically 
arranged,  under  a  separate  head, 
for,  in  a  practical  point  of  view,  a 
mere  theoretical  or  scientific  ar- 
rangement of  great  part  of  the  sub- 
jeat-matter  would  be  highly  incon- 
venient, and  ought  not  to  be  adopt- 
ed where  a  simple  alphabetical  dis- 
tribution affords  so  much  greater  fa- 
cility of  access.  A  technical  ar- 
rangement would  be  of  little  use, 
since    the    foundation    of    an    ade- 


could  serve  as  a  guide.  It  is  also 
to  be  remarked  that  many  proofs 
of  particular  facts  are  ingredients 
in  the  proofs  of  other  complicated 
issues,  which  renders  it  desirable 
that  the  proofs  of  such  facts  should 
be  separately  considered,  and  the 
appropriate  proofs  be  afterwards 
simply  referred  to  In  the  proofs  of 
the  more  complicated  issues,  in 
order  to  avoid  unnecessary  repe- 
tition.    1  Starkie  Ev.   *9-*14. 

'  Circumstantial  evidence  is  also 
frequently  called  indirect  evidence, 
and,  with  doubtful  propriety,  is 
sometimes  classified'  as  presumptive 
evidence. 

*  So,  with  reference  to  its  grade  or 
effect,  evidence  is  sometimes  called 
satisfactory  evidence. 

'  More  correctly,  perhaps,  these 
terms  refer  to  the  witnesses  or  In- 
struments of  evidence,  and  the  evi- 
dence itself  is  admissible  or  inad- 
missible; but  the  terms  are  general- 
ly applied  to  the  evidence  also. 


13  DEMONSTRATIVE   AND   MORAL   EVIDENCE.  [§§    13,    14. 

relevant  or  irrelevant.  Other  terms  are  also  frequently  used  in  describ- 
ing or  referring  to  the  different  kinds  of  evidence,  such  as  documentary 
or  written,  parol  or  extrinsic  evidence,  real  evidence,  cumulative,  cor- 
roborative, conclusive  and  satisfactory  evidence.  A  definition  or  ejf- 
planation  of  each  of  these  terms  is  desirable  before  proceeding  further 
with  our  subject,  and  to  that  purpose  or  end  this  chapter  is  devoted. 

§  13.  Demonstration  and  moral  evidenoe. — It  has  been  remarked 
that  "none  but  mathematical  truth  is  susceptible  of  that  high  degree  of 
evidence  called  demonstration,  which  excludes  all  possibility  of  error," 
that  in  the  ordinary  affairs  of  life  demonstrative  evidence  is  not  re- 
quired, and  that  we  usually  act  upon  moral  evidence  alone,  and  mat- 
ters of  fact  are  proved  by  such  evidence.^  By  moral  evidence  in  this 
connection  is  meant  all  evidence  which  is  not  obtained  either  from 
demonstration  or  intuition.'' 

§  14.  Direct  evidence. — Direct  evidence  is  that  which  tends  to 
show  a  fact  or  matter  in  question  without  the  intervention  of  the 
proof  of  any  other  fact.  Evidence  is  direct  and  positive  when  the 
very  facts  in  dispute  are  sworn  to  by  those  who  have  the  actual  knowl- 
edge of  them  by  means  of  their  senses.'  "In  one  sense,"  it  is  said, 
"there  is  but  little  direct  or  positive  proof,  or  such  proof  as  is  acquired 
by  means  of  one's  own  senses ;  all  other  evidence  is  presumptive,  but  in 
common  acceptation,  direct  and  positive  evidence  is  that  which  is 
communicated  by  one  who  has  knowledge  of  the  fact."'  This,  however, 
is,  perhaps,  a  little  too  narrow.  Evidence  furnished  by  the  object  it- 
self, as  by  production  and  inspection  in  court,  or  by  a  writing,  showing 
its  existence  and  condition  or  other  fact  in  question  immediately  and 
directly  without  resort  to  other  evidence  or  circuitous  argument,  in- 
ference or  presumption,  if  evidence  at  all,  may  be  classed  under  direct 
evidence  as  well  as  the  testimony  of  those  who  have  personal  knowl- 
edge of  the  fact.  And  so,  generally,  any  evidence  which  tends  to  estab- 
lish the  factum  probandum  immediately,  without  any  intervening  evi- 
dence or  process,  may  well  be  called  direct  evidence. 

'  1  Greenleaf  Ev.  §  1.  Experiments,  Morrison  v.  State,  13  Neb.  527. 
demonstration,  or  the  like,  are  'StarkieEv.  19;  1  Taylor  Ev.  84; 
sometimes  called  demonstrative  1  Phill.  Ev.  116.  See,  also.  Common- 
evidence,  although  it  cannot,  per-  wealth  v.  Webster,  5  Cush.  (Mass.) 
haps,  be  said  that  this  should  al-  295,  52  Am.  Dec.  711,  723;  note  in  62 
ways  be  considered  in  strictness  Am.  Dec.  179. 
as  evidence.  "  Bouvier    Law     Diet.     Tit.     Evi- 

'  1  Greenleal  Ev.  §  1.     See.  also,  dence. 
Hopper  V.  Ashley,  15  Ala.  457,  467; 
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§  15.  Circumstantial  evidence. — Circumstantial  evidence  has  been 
defined  as  "that  which  is  applied  to  the  principal  fact,  indirectly,  or 
through  the  medium  of  other  facts,  by  establishing  oertaiii  circum- 
stances or  minor  facts,  described  as  evidentiary,  from  which  the  prin- 
cipal fact  is  extracted  and  gathered  by  a  process  of  special  inference."'" 
It  has  also  been  defined  by  one  of  the  courts  as  "the  proof  of  certain 
facts  in  a  given  case  from  which  the  jury  may  infer  other  connected 
facts  which  usually  and  reasonably  follow,  according  to  the  common  ex- 
perience of  mankind."^' 

§  16.  Primary  and  secondary  evidence. — Primary  evidence  is  gen- 
erally defined  as  the  best  evidence  of  which  the  case  is  in  its  nature 
susceptible.  This  does  not  mean,  however,  that  it  is  necessarily  the 
strongest  or  greatest  amount  of  evidence  that  could  be  produced.  It 
refers  to  the  quality  rather  than  to  the  quantity  of  the  evidence,  and 
means,  rather,  such  evidence  as  is  fitted  to  the  case  and  does  not  indi- 
cate the  existence  of  more  original  sources  of  information;  "such 
evidence  as  may  be  called  for  in  the  first  instance,  upon  the  principle 
that  its  non-production  gives  rise  to  a  reasonable  suspicion  that  if  pro- 
duced it  would  tend  against  the  fact  alleged."'-  Secondary  evidence 
is  such  as  presupposes  or  carries  on  its  face  an  indication  that  there 
are  more  original  sources  of  infonnation  or  that  better  evidence  exists, 
and  when  received  it  is  not  only  because  it  has  some  tendency  to  prove 
the  fact  in  question  but  also  because  the  best  or  primary  evidence  can 
not  be  obtained.'^    An  illustration  of  primary,  and  secondary  evidence 

"Burrill's  Giro.  Ev.  4.     See,  also,  ton  v.  Rambo,  20  Ala.  485;  Holmes 

note  In  62  Am.  Dec.  179.  v.   Coryell,   58  Tex.   680.     Compare, 

"  State  V.  Avery,  113  Mo.  475,  21  also,  Hartman  v.  Young  17  Oreg. 
S.  W.  193.  See,  also,  State  v.  Golds-  150,  11  Am.  St.  787,  and  note, 
borough,  1  Houst.  Cr.  Cas.  315.  As  "United  States  Sugar  Refinery  v. 
to  a  distinction  between  circumstan-  E.  P.  AUis  Co.  56  Fed.  786,  788;  Cof- 
tial  and  presumptive  evidence,  see  fing  v.  Carnahan,  122  Ind.  427,  23  N. 
and  compare  Will.  Circ.  Ev.  17;  Best  E.  855;  Georgia  Pac.  R.  Co.  v.  Strick- 
en Presumptions,  246.  As  to  dis-  land,  80  Ga.  776,  12  Am.  St.  282,  and 
tinction  between  direct  and  circum-  note;  Cincinnati,  &c.  R.  Co.  v.  Mc- 
stantial  evidence,  see  Common-  Mullen,  117  Ind.  439,  20  N.  E.  287; 
wealth  V.  "Webster,  5  Cush.  (Mass.)  United  States  v.  Reyburn,  6  Pet.  (U. 
295,  52  Am.  Dec.  711,  723;  note  in  62  S.)  352,  363;  The  Ulalia  v.  U.  S. 
Am.  Dec.  179.  37  Ct.  CI.  466. 

"  Abbott's  Law  Diet.  448.    See,  al-  Evidence     originally      secondary 

so,  United  States  Sugar  Refinery  v.  may,    however,    be    considered    as 

E.  P.  Allis  Co.  56  Fed.  786,  788;  Tay-  primary  after  the  loss  or  destruction 

loe  V.  Riggs,  1  Pet.  (U.  S.)  591,  Rich-  of  the  evidence  originally  primary, 

ardson  v.  Milburn,  17  Md.  67;    Pat-  Jelks  v.  Barrett,  52  Miss.  315,  Dil- 


15  PRIMA  FACIE  EVIDENCE.  [§§    17,    18,    19. 

frequently  given  is  found  in  the  case  of  a  written  contraot;  the  in- 
strument itself  is  the  primary  or  best  evidence  of  its  contents  and  other 
evidence  thereof  would  be  secondary  and  would  not  be  admissible 
without  laying  a  proper  foundation  therefor  by  accounting  for  the  ab- 
sence of  the  writing  as  the  law  requires. 

§  17.  Prima  facie  evidence. — Prima  facie  evidence  is  evidence 
which,  unexplained  and  uncontradicted,  appears  to  be  sufficient  to  es- 
tablish the  fact,  or  which  would  warrant  a  finding  of  the  fact  or 
matter,  to  support  or  prove  which  it  is  introduced,^*  It  is  evidence 
which  suffices  to  establish  the  fact  unless  rebutted  or  until  overcome  by 
other  evidence.^"  It  is  not  conclusive,  but  may  be  contradicted  or  con- 
trolled. 

§  18.  Conclusive  evidence. — Conclusive  evidence  may  be  said  to  be 
such,  in  a  popular  sense,  as  conclusively  establishes  the  fact  or  matter 
to  which  it  is  addressed.  But  in  law  the  term  is  generally  understood 
to  mean  evidence  which  is  not  allowed  to  be  contradicted,  or  evidence 
proving  a  fact  so  that  the  court  is  bound  by  law  to  take  it  as  estab- 
lished and  to  exclude  evidence  to  disprove  it.^'  It  is,  however,  some- 
times used  more  in  accordance  with  its  popular  sense  as  meaning  evi- 
dence which,  when  uncontradicted,  conclusively  establishes  the  fact  to 
which  it  is  addressed,  or  controls  the  decision  of  the  tribunal.^'^ 

§  19.  Satisfactory  evidence. — The  term  "satisfactory  evidence"  is 
occasionally  used,  and  some  of  the  courts  have  countenanced  its  use 
in  instructions.  It  is  not  clear,  however,  that  this  is  to  be  commended, 
as  this  use  of  the  term  is  apt  to  be  misleading.  It  should  be  under- 
stood, perhaps,  as  meaning  such  evidence  or  such  an  amount  or 
weight  of  evidence  as  is  sufficient  to  satisfy  the  unprejudiced  mind 
to  that  degree  required  in  the  particular  case;^*    but  it  is  often  used 

Ion  V.  Howe,  98  Mich.  168,  57  N.  W.  Hun  (N.  Y.)  129,  140.    But  compare 

102.  Hoadley  v.  Hammond,  63  Iowa,  599, 

"  Emmons  v.  Westfleld  Bank,  97  602,  19  N.  W.  794. 

Mass.  230;    Turner  v.  Turner,  104  N.  "  See  1  Abbott's  Law  Diet.  448;  2 

Car.  566,  571;  1  Abbott's  Law  Diet.  Best  Ev.  §  533. 

448 ;   1  Bouvier  Law  Diet.   (Rawle's  "  See  Rickmond,  &c.  Co.  v.  Traun- 

Ed.)  704.  nel,  53  Fed.  196,  201-203;   Callan  v. 

"Kelly  v.  Jackson,  6  Pet.  (U.  S.)  Hanson,  86  Iowa,  420,  53  N.  W.  282; 

622,  632;  Blough  v.  Parry,  144  Ind.  Knophe  v.  Germantown,  &c.  Ins.  Co. 

463,  494,  43  N.  E.  560  (on  petition  for  99   Wis.    289,    296,    74    N.    W.    795; 

rehearing).  Thayer  v.  Boyle,  30  Me.  475,   481; 

'°  See  11  Am.  &  Eng.  Ency.  of  Law  State  v.   School  Dist,   55  Neb.   317, 

(2d  Ed.)   491;    Joslyn  v.  Fuller,  59  321,    75    N.    W.    855;    Snodgrass   v. 


§  20.] 
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as  meaning  such  an  amount  of  evidence  as  ordinarily  convinces  or 
satisfies  the  unprejudiced  mind  beyond  a  reasonable  doubt.^°  Evidence 
may  be  competent  and  admissible  and  yet  at  the  same  time  it  may  not 
be  satisfactory.^" 

§  20.  (Jompetent  and  inoompetent  evidence. — Competent  evidence 
is  such  as  is  the  fit  and  appropriate  means  of  establishing  the  facts  in 
issue  or  the  thing  to  be  proved  in  the  particular  case.  It  has  been  de- 
fined as  "that  which  the  very  nature  of  the  thing  to  be  proved  re- 
quires."^^  It  may  or  may  not  be  believed  by  the  triers  of  the  facts.  The 
question  as  to  its  weight  and  credibility  is  for  them  to  determine,  but 
the  question  as  to  whether  evidence  is  competent  and  admissible  is  for 
the  court.  If  the  witness  is  not  competent  under  the  rules  for  de- 
termining competency  of  witnesses,  or  if  the  evidence  is  not  fit  and  ap- 
propriate in  the  particular  case  under  established  rules,  it  may  be 
said  to  be  incompetent  and  inadmissible. 


Clark,  44  Ala.  198,  203;  People  v. 
Brotherton,  47  Cal.  388,  406;  Kenney 
V.  Hannibal,  &c.  R.  Co.  70  Mo.  243, 
248. 

'•1  Greenleaf  Ev.  §  2;  Missouri 
Pac.  R.  Co.  V.  Bartlett,  81  Tex,  42, 
44, 16  S.  W.  638,  639  (instruction  dis- 
approved as  requiring  more  than  a 
preponderance  of  the  evidence).  To 
same  effect  as  last  case  see  Murphy 
V.  Waterhouse,  113  Cal.  467,  45  Pac. 
866,  867;  Carter  v.  Fulgham,  134  Ala. 
238,  32  So.  684;  French  v.  Day,  89 
Me.  441,  36  Atl.  909;  Moore  v.  Stone, 
(Tex.  Civ.  App.)  36  S.  W.  909.  See, 
also,  Davidson  v.  Bowden,  5  Sneed. 
(Tenn.)  129;  Knights  of  Pythias  v. 
Steele,  107  Tenn.  1,  63  S.  W.  1126; 
Territory  v.  Bannigan,  1  Dak.  451; 
Kelch  V.  State,  55  Ohio  St.  146,  45 
N.  B.  6.  In  equity  cases  in  regard 
to  trusts,  mistake,  and  the  like,  it 
Is  frequently  said  that  the  evidence 
must  be  clear  and  convincing  or  sat- 
isfactory. Doane  v.  Dunham,  64 
Neb.  135,  89  N.  W.  640;  Sallenger  v. 
Perry,  130  N.  Car.  134,  41  S.  E.  11; 
Deans  v.  Dortch,  40  N.  Car.  331;  Cit- 
izens' Nat.  Bank  v.  Judy,  146  Ind. 


322,  346,  347,  43  N.  B.  259.  See,  also. 
Miller  v.  Gillespie  (W.  Va.),  46  S. 
E.  451  and  authorities  cited. 

"°  As  shown  above  the  term  "sat- 
isfactory" is  sometimes  criticised  as 
requiring  more  than  a  "preponder- 
ance" or  "fair  preponderance"  of 
the  evidence.  As  to  the  meaning  of 
these,  terms  see  Wilcox  v.  Hines, 
100  Tenn.  524,  45  S.  W.  781,  66  Am. 
St.  761;  Hills  v.  Goodyear,  4  Lea 
(Tenn.)  233,  243,  40  Am.  5;  New 
Hampshire,  &c.  Sav.  Bank  v.  Dill- 
rance,  63  Neb.  412,  88  N.  W.  653; 
McKee  v.  Verdin,  96  Mo.  App.  268, 
70  S.  W.  154;  Ball  v.  Marquis 
(la.)  92  N.  W.  691;  Bain  v.  State, 
74  Ala.  38;  Moriarty  v.  Moriarty, 
108  Mich.  249,  65  N.  W.  964. 

"  1  Bouvier  Law  Diet.  (Rawle's 
Ed.)  Tit.  Competent  Evidence.  See, 
also,  Shea  v.  Mabry,  1  Lea  (Tenn.) 
319.  It  is  said  by  Mr.  Chamberlayne 
to  be  "that  which  is  admissible  as 
tending  to  prove  the  existence  or 
non-existence  of  facts  in  issue."  1 
Taylor's  Bv.  (Chamberlayne's  Ed.) 
25. 


,17  RELEVANT  AND  IKKELEVANT  EVIDENCE.      [§§    21,    33,   33. 

§  21.  Relevant  and  irrelevant  evidence. — Few  terms  are  more  dif- 
ficult to  define  than  the  term  "relevant  evidence."  The  subject  is  con- 
sidered at  length  hereafter,  and  all  that  we  shall  attempt  now  is  to  ex- 
plain it  in  a  general  way.  Evidence  to  be  relevant  must  have  some 
logical  connection  with  or  relation  to  a  fact  in  issue  so  as  to  assist  in 
getting  at  the  truth  of  it.  If  it  does  not,  it  is  irrelevant.^^  But  a  mat-- 
ter  may  be  logically  relevant  and  at  the  same  time  too  remote  to  be  ad- 
missible in  evidence,  or  it  may  be  excluded  on  some  other  ground.  A 
well-known  definition,  that  has  met  with  much  praise  on  the  one  hand 
and  some  criticism  on  the  other,  is  the  following :  "The  word  relevant 
means  that  any  two  facts  to  which  it  is  applied  are  so  related  to  each 
other  that  according  to  the  common  course  of  events  one  either  taken  by 
itself  or  in  connection  with  other  facts  proves  or  renders  probable  the 
past,  present,  or  future  existence  or  non-existence  of  the  other."*' 
Another  definition,  formulated  by  an  able  judge  from  a  somewhat  dif- 
ferent point  of  view,  is  as  follows:  "The  meaning  of  the  word 
relevant,  as  applied  to  testimony,  is  that  it  directly  touches  upon  the 
issue  which  the  parties  have  made  by  their  pleadings,  so  as  to  assist  in 
getting  at  the  truth  of  it."^*  These  definitions,  and  the  explanation 
we  have  given,  will  serve  the  present  purpose. 

§  22.  Documentary  evidence. — ^Documentary  evidence  is  evidence 
supplied  by  written  instruments  or  documents.*"  But,  in  this  con- 
nection, it  should  be  observed  that  a  document  is  not  necessarily  an 
ordinary  writing  on  paper  or  the  like.  It  includes  all  material  sub- 
stances on  which  matters  capable  of  being  understood  are  represented 
either  by  writing  or  any  other  kind  of  conventional  mark  or  symbol.*' 

§  23.     Parol   and  extrinsic  evidence. — The  term  "parol  evidence"  l 
primarily  means  oral  evidence  or  evidence  that  comes  from  the  mouths 

"  Yet  evidence  may,  perhaps,  be  levancy,  note  in  22  Cent.  Law  Jour, 

said  to  be  relevant  although  it  does  493. 

not  directly  bear  upon  the  fact  in  ^Stephen's  Dig.  Ev.  Art.  1. 

issue  if  it  reasonably  tends  to  make  "■  Platner  v.  Platner,  78  N.  Y.  90, 

it  probable  or  improbable,  even  in  95. 

some  cases  by  making  the  testimony  "=  See  Atkins  v.  Ballauf,  1  Disney 

of  witnesses  to  such  fact  probable  or  (Ohio.)  382,  9  Am.  &  Eng.  Ency.  of 

improbable.     See  Trull  v.  True,  33  Law,  879. 

Me.  367;  Huntsman  v.  Nichols,  116  "See   Sweet's   Law  Diet.;    Steph- 

Mass.  521;  Stevenson  v.  Stewart,  11  en's  Dig.  Bv.  Art.  1;   Fox  v.  Slee- 

Pa.  St  307;  1  Wharton  Ev.  §§  20,  21.  man,  17  Ont.  Pr.  492. 
See  generally  on  the  subject  of  r©- 
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.of  witnesses.^'  But  it  is  also  used  as  meaning  evidence  that  need 
not  be  in  writing,  no  matter  whether  it  is  or  not,  and  as  practically 
synonymous  with  the  term  "extrinsic  evidence"  or  as  meaning  evi- 
dence independent  of  a  writing  the  construction  or  effect  of  which  is 
in  question.^*  Extrinsic  evidence  is  external  evidence,  or  that  which 
is  not  contained  in  the  body  of  a  document  such  as  a  written  agree- 
jnent,  contract  or  the  like.''' 

§  24.  Real  evidence. — ^Real  evidence  is  that  which  is  addressed 
to  the  senses  of  the  tribunal,  as  where  an  object  is  presented  in  court 
for  the  inspection  of  the  tribunal.'"  The  visible  object  would  often 
seem  to  furnish  the  most  natural  and  satisfactory  evidence  of  its  ex- 
istence and  condition,  and  in  many  cases  to  supply  a  basis  of  inference 
as  to  other  facts  in  controversy.  A  notable  instance  of  the  force  and 
effect  of  such  evidence  is  given  by  an  old  writer.^^ 

§  25.     Cumulative  and  oorroborative  evidence. — Cumulative  evi- 
dence is  additional  evidence  of  the  same  kind  to  the  same  point  as  * 
evidence  already  given.^''    Corroborative  evidence  is  fortifying  evidence ' 


"'  Statements  made  by  witnesses 
in  court  under  a  legal  sanction,  in 
relation  to  matters  of  fact  under 
Inquiry  are  called  oral  evidence. 
Stephen's  Dig.  Ev.  Art.  1. 

=»See  2  Abbott's  Law  Diet.  240; 
Thayer's  Prelim.  Treatise  on  Ev. 
396. 

"1  Bouvier  Law  Diet.  Tit.  Evi- 
dence, extrinsic.  See,  also,  Bald- 
win V.  Buffalo,  35  N.  Y.  375,  382. 

"Louisville,  &c.  R.  Co.  v.  Wood, 
113  Tnd.  544,  548,  549;  State  v.  Gra- 
ham, 74  N.  Car.  646,  21  Am.  R. 
493,  494;  Springer  v.  City  of  Chi- 
cago, 135  111.  552,  26  N.  B.  614,  516 
("reported"  real  evidence  as  dis- 
tinguished from  "immediate"  real 
evidence). 

Gaunt  V.  State,  50  N.  J.  L.  490, 
491,  14  Atl.  600.  See,  also.  Brown 
V.  Poster,  113  Mass.  136,  137,  18  Am. 
R.  463;  Boucher  v.  Robeson  Mills, 
182  Mass.  500,  65  N.  E.  819;  Story 
V.  State,  99  Ind.  413;  Thomas  Fruit 
Co.  V.  Start,  107  Cal.  206,  40  Pac. 


336;  Hudson  v.  Roos,  76  Mich.  173, 
42  N.  W.  1099;  Franklin  v.  State,  69  ' 
Ga.  36,  47  Am.  R.  748;  State  v. 
Gushing,  17  Wash.  544,  50  Pac.  512; 
Quincy  Gas,  &c.  Co.  v.  Baumann,  203 
111.  295,  67  N.  E.  807;  People  v. 
Searcey,  121  Cal.  1,  53  Pac.  359,  41 
L.  R.  A.  157;  notes  in  53  Am.  St. 
380;  75  Am.  St.  468,  et  seq.;  15  L.  R. 
A.  221;  23  L.  R.  A.  861;  35  L.  R.  A. 
802;   55  Cent.  Law  Jour.  401. 

"Hale's  Pleas  of  the  Crown,  635. 
See,  also,  1  Elliott's  Gen.  Pr.  §  422 
for  an  anecdote,  well  illustrating 
what  is  meant  by  real  evidence,  the 
object  supplying  the  real  evidence 
there  referred  to  being  brandy. 
Counsel  on  one  side  complained  that 
a  certain  barrister  had  "drank  up  all 
the  evidence." 

»=See  Parker  v.  Hardy,  24  Pick. 
(Mass.)  246;  Zoulser  v.  Wiest,  42 
Ind.  169;  Hines  v.  Driver,  100  Ind. 
315,  327;  Olmstead  v.  Hill,  2  Ark. 
346,  352;  Shute  v.  Jones,  24  N.  Y. 
S.  G37;  People  v.  Superior  Court,  10 
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or  additional  evidence  tending  to  prove  similar  facts  or  facts  tending 
to  produce  the  same  result  as  evidence  already  given.*^    The  fact  that 
evidence  is  cumulative  or  corroborative  does  not  render  it  inad-  ' 
missible,  but  the  court  in  its  discretion  may  impose  reasonable  limits  | 
on  such  evidence,  and  the  question  as  to  whether  evidence  is  merely  i 
cumulative  or  corroborative  or  not  is  frequently  of  importance  in 
determining  whether  a  new  trial  should  be  granted  on  the  ground  of  ' 
newly  discovered  evidence.'* 


Wend.  (N.  Y.)  285,  293;  Waller  v. 
Graves,  20  Conn.  306,  310;  Doe  v. 
Bablncan,  11  New  Bruns.  89.  As  to 
what  is  not  cumulative  see  Houston 
V.  Bruner,  39  Ind.  376,  384;  Kochel 
v.  Bartlett,  88  Ind.  237,  241;  Hal- 
stead  V.  Horton,  38  W.  Va.  727,  733. 


••  7  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)    866. 

"  See  Westbrook  v.  Aultman,  &c. 
Co.  3  Ind.  App.'  83,  28  N.  B.  1011; 
Union  R.  Co.  v.  Moore,  80  Ind.  458; 
Everett  v.  Union  Pac.  R.  Co.  59 
Iowa,  243;  Hilliard  v.  Beattie,  59 
N.  H.  462. 


CHAPTER  III. 

PEOVINCE  OF  COURT  AND  JURY. 

Sec.  Sec. 

26.  Province  of   court   and   jury —      31.    Whether  there  is  any  evidence 

Separate  and  distinct.  is    a   question   for   the   court. 

27.  Credibility  and  weight  of  evi-      32.     Court  in  some  instances  decides 

dence.  all  questions. 

28.  Court  decides  preliminary  ques-      33.    Scope  of  authority  of  court  to 

tions  of  fact.  decide  matters  of  fact. 

29.  Competency    and   admissibility      34.     Sense  in  which  questions  of  law 

of  evidence.  may    become    questions    for 

30.  Construction  of  pleadings,  con-  jury. 

tracts  and  statutes.  35.    Rule  where  there  is  a  conflict 

of  evidence. 

§26.    Province  of  court  and  jury — Separate  and  distinct. — The 

provinces  of  the  court  and  jury  at  common  law  are  and  always  have 
been  separate  and  distinct.^  The  importance  of  keeping  separate  the 
provinces  of  the  court  and  jury  has  often  been  the  subject  of  discus- 
sion; the  wisdom  of  the  common  law  rule  has  for  centuries  been 
lauded  and  the  courts  and  text  writers  have  insisted  upon  the  ne- 
cessity of  maintaining  the  rule  in  all  its  vigor  and  integrity.  Courts 
in  exercising  their  ex  officio  functions  do,  undoubtedly,  often  decide 
matters  of  fact  without  the  intervention  of  a  jury,  but  the  general 
rtile  is  that  courts  of  law  do  not,  in  cases  where  they  cannot  take 
judicial  notice  of  the  facts,  decide  controverted  questions  of  fact  ex- 
cept where  issues  of  fact  are  by  law  or  by  the  agreement  of  parties  sub- 

'■  The  court  may,  of  course,  often      primarily  the  jury  consider  and  de- 
become   the   trier   of   questions   of      termine  questions  of  fact, 
fact,  but  the  general  rule  is  that 

20 


21 


SEPAEATE  PROVINCE  OF  COURT  AND  JURY. 


[§  26. 


mitted  to  them  for  decision.^  This  general  rule  is,  however,  broken, 
by  important  exceptions.  In  some  jurisdictions  the  court  is  not 
permitted  to  express  an  opinion  to  the  jury  upon  the  questions  of  fact 
or  to  give  an  opinion  upon  the  weight  of  evidence  or  like  matters;^ 
in  others  the  rule  is  different  and  it  is  proper  for  the  court  to  express 
to  the  jury  its  opinion  of  the  evidence  and  to  comment  thereon,*  but  in 
all  jurisdictions  where  there  is  any  legal  evidence  upon  controverted 
questions  of  fact  the  court  must  leave  the  ultimate  decision  of  such 
questions  to  the  jury.  It  is  error  to  withdraw  such  questions  from 
the  decision  of  the  jury  where  there  is  substantial  legal  evidence  to 
be  considered.^    Even  where  the  facts  are  not  controverted  there  are 


^  Ad  quaestionem  facti  non  re- 
spondent judices,  ad  quaestionem 
juris  non  respondent  juratores. 
Coke  Lltt.  155,  b;  Rolle,  i,  132;  2 
Bulstrode  314;  Barker  v.  State,  48 
Ind.  163;  Wessel  v.  Beeman,  7  Mich. 
481,  49  N.  W.  483;  Welstead  v.  Le- 
vy, 1  Mood.  &  Rob.  138;  Thomas' 
ex'r  V.  Thomas,  15  B.  Mon.  178; 
Toulman  v.  Swain,  47  Mich.  82; 
Charleston,  etc.  Co.  v.  Cornes,  2 
Gill  (Md.)  410;  Straus  v.  Kansas, 
&c.  R.  Co.  86  Mo.  421,  432;  Sibley 
v.  RatlifCe,  50  Ark.  477,  30'  S.  W. 
686;  New  Jersey  Steamboat  Co.  v. 
New  York,  109  N.  Y.  621;  Scott  v. 
People,  141  111.  195,  30  N.  E.  329; 
Curry  v.  Curry,  114  Pa.  St.  367; 
State  V.  Hufeman,  16  Ore.  15,  16 
Pac.  640.  See  authorities  1  El- 
liott's Gen.  Pr.  §  423. 

'  Crutchfield  v.  Richmond,  &c.  R. 
Co.  76  N.  Car.  320;  Ross  v.  State, 
29  Texas,  499;  Frame  v.  Badger,  79 
111.  441;  Jenkins  v.  Tobin,  31  Ark. 
306;  Wannack  v.  Mayer,  53  Ga.  162; 
Huff  V.  Cox,  2  Ala.  310;  Case  v.  Web- 
er, 2  Ind.  108;  Union,  &c.  Co.  v.  Bu- 
chanan, 100  Ind.  63,  81. 

'  Vicksburg,  etc.  R.  Co.  v.  Putnam, 
118  U.  S.  545,  553;  United  States  v. 
Philadelphia,  etc.  Co.  123  U.  S. 
113;  McLanahan  v.  Ins.  Co.  1  Pet. 
170,  182;  Simmons  v.  United  States, 


142  U.  S.  148,  155;  Lovejoy  v.  U.  S. 
128  U.  S.  171,  173,  8  Sup.  Ct.  R.  77; 
U.  S.  V.  Hall,  44  Fed.  866.  See  au- 
thorities 2  Elliott's  Gen.  Pr.  §  892. 
=  Starr  v.  United  States,  153  U.  S. 
614;  Provident,  etc.  Soc.  v.  Hadly, 
102  Fed.  856,  861,  8  Sup.  Ct.  R. 
1142;  Lovejoy  v.  United  States,  128 
U.  S.  171,  173,  9  Sup.  Ct.  R.  57; 
Rucker  v.  Wheeler,  127  U.  S.  85, 
93;  McLanahan  v.  Insurance  Co.  1 
Pet.  170,  182.  In  Nyback,  etc. 
Co.  v.  Champagne  Lumber  Co.  109 
Fed.  732,  the  court  quoted  from 
Starr  v.  United  States,  supra, 
the  following:  "But  he  (the 
judge)  should  take  care  to  sep- 
arate the  law  from  the  facts 
and  to  leave  the  latter  in  unequiv- 
ocal terms  to  the  jury  as  their  true 
and  peculiar  province.  McLanahan 
v.  Insurance  Co.  1  Pet.  170,  182.  As 
the  jurors  are  the  triers  of  the  fact 
expressions  of  opinion  should  be  so 
guarded  as  to  leave  the  jury  free  in 
the  exercise  of  their  own  judgments. 
They  should  be  made  to  distinctly 
understand  that  the  instruction  is 
not  given  to  a  point  of  law  by  which 
they  are  to  be  governed,  but  as  a 
mere  opinion  as  to  the  facts  which 
they  should  give  no  more  weight 
than  it  was  entitled  to.  Tracy  v. 
Swartwent,  10  Pet.  80;  Games  v. 
Stiles,  14  Pet.  332." 
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cases  where  the  ultimate  decision  must  be  made  by  the  jury,  as,  for  in- 
stance, where  intelligent  men  may  legitimately  draw  from  the  same 
facts  different  inferences." 

§  27.  Credibility  and  weight  of  evidence. — The  competency  of 
witnesses  and  the  admissibility  of  evidence  are  questions  for  the 
court,  but  the  credibility  of  witnesses  and  the  weight  of  evidence  are 
jmatters  with  which  the  courts,  in  jury  trials,  as  a  rule,  have  little  or 
nothing  to  do.''  Indeed,  it  is  generally  said  that  the  credibility  of 
witnesses  is  a  matter  peculiarly  within  the  province  of  the  jury.'  And, 


'  Malott  v.  Hawkins,  159  Ind.  127, 
63  N.  E.  308;  Cincinnati,  &c.  R.  Co. 
V.  Grames,  135  Ind.  44,  34  N.  E.  714; 
Whitehouse  v.  Bolster,  95  Me.  458, 
50  Atl.  240;  Nugent  v.  Boston,  etc. 
R.  Co.  80  Me.  62,  12  Atl.  797,  6  Am. 
St.  151;  Alabama,  &c.  R.  Co.  v.  Ar- 
nold, 84  Ala.  159,  5  Am.  St.  354; 
South  Bend,  &c.  Co.  v.  Dakota,  &c. 

\  Co.  3  S.  Dak.  205,  52  N.  W.  866; 
Johnson  v.  Missouri  Pac.  R.  Co. 
18  Neb.  690,  2  N.  W.  347;  Rail- 
road Co.  V.  Stout,  17  Wall.  (U.  S.) 
657;  Davey  v.  London,  &c.  R.  Co. 
12  Q.  B.  D.  70,  76;  Pearce  v.  Lans- 
downe,  69  L.  T.  R.  316.  Where,  how- 
ever, but  one  inference  can  reason- 
ably be  drawn  from  the  undisputed 
facts  the  question  is  one  of  law  for 
the  court.  McGrath  v.  Chicago,  &c. 
R.  Co.  95  111.  App.  659;  Heimann  v. 
Kinnare,  190  111.  156,  60  N.  B.  215, 
83  Am.  St.  123;  Chicago,  &c.  R.  Co. 
V.  Eininger,  114  111.  79,  29  N.  E. 
196;  Eclif!  v.  Wabash,  &c.  R.  Co.  64 
I  Mich.    196,   31   N.   W.    180;    Masser 

.  V.    Chicago,    &c.    R.    Co.    68    Iowa, 

1  602,  27  N.  W.  776.     In  Waldron  v. 

.  Boston,  &c.  R.  Co.  71  N.  W.  362, 
52  Atl.  443,  the  court  considered  the 
evidence  and  held  that  as  but  one 
conclusion  could  be  drawn  from  it 
the  question  was  one  of  law.  The 
court  after  discussing  the  evidence 
said:  "Upon  this  point  reasonable 
men  could  not  differ,  and  but  one 
sustainable   verdict   could   be  ren- 


dered. Hence  it  was  proper  for  the 
court  to  refuse  to  submit  the  case 
to  the  jury.  Butterfield  v.  Western, 
&c.  Corporation,  - 10  Allen,  532,  87 
Am.  Dec.  678;  Bush  v.  Union,  &c. 
R.  Co.  62  Kans.  709,  64  Pac.  624; 
Carter  v.  Central,  &c.  Co.  72  Vt. 
190,  47  AU.  797;  Railroad  Co.  v. 
Houston,  95  U.  S.  697,  3  Elliott  R. 
R.  §  1165."  For  collections  of  au- 
thorities as  to  when  a  case  should 
and  should  not  be  withdrawn  from 
the  jury,  see  2  Elliott's  Gen.  Pr.  § 
890;  2  L.  R.  A.  340;  4  L.  R.  A.  776; 
23  Am.  &  Eng.  Ency.  of  Law  (2d 
ed.)  558-562,  566. 

'  The  word  "credible,"  however, 
is  frequently  used  in  statutes  either 
as  assuming  or  implying  compe- 
tency or  as  being  practically  synon- 
ymous with  the  term  "competent." 
See  Wilson  v.  State,  27  Tex.  App. 
47,  50,  10  S.  W.  749;  Smith  v.  State, 
22  Tex.  App.  196,  200,  2  S.  W.  542; 
Matter  of  Noble,  22  111.  App.  535, 
537,  affirmed  in  124  111.  266,  15  N.  E. 
850;  Hawes  v.  Humphrey,  9  Pick. 
(Mass.)  350. 

'  Graham  v.  Anderson,  42  111.  514, 
92  Am.  Dec.  89;  State  v.  Hoxsie, 
15  R.  1.  1,  2  Am.  St.  838;  Taylor  v. 
Kelly,  31  Ala.  59,  68  Am.  Dec.  150; 
Smith  V.  State,  92  Ala.  69,  9  So.  622; 
Nelson  v.  Vorce,  55  Ind.  455;  Louis- 
ville, &c.  R.  Co.  V.  Stimmel,  126 
Ind.  35,  25  N.  E.  863;  Pennsylvania 
Co.  V.  Hunsley,  23  Ind.  App.   37,  54 
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similaxly,  the  weight  of  evidence  or  probative  effect  that  shoiild  be 
given  to  it  in  any  particular  case  is  usually  to  be  determined  by  the 
jury."  But  it  should  be  noted  in  this  connection  that  in  some 
instances  a  statute  or  a  rule  of  evidence  or  procedure  or  of  substantive 
law  may  require  certain  probative  force  to  be  given  to  certain  proof, 
and  in  course  of  time  that  v^hich  was  originally  a  question  of  fact  for 
the  jury  may  have  become  a  question  for  the  court.^" 

§  28.  Court  decides  preliminary  questions  of  fact. — The  general 
rule  that  it  is  the  province  of  the  jury  to  decide  all  questions  of  fact, 
wide  as  is  its  sweep,  applies  only  to  facts  proved  by  evidence  or  infer- 
able from  evidence,  and  does  not  apply  to  preliminary  questions  of  fact 


N.  E.  1071;  Jones  t.  State,  13  Tex. 
168,  62  Am.  Dec.  550;  McKay  v. 
Irvine,  10  Fed.  725;  Wait  v.  McNeil, 
7  Mass.  261;  Brown  v.  Common- 
v/ealth  (Ky.)  17  S.  W.  220. 

"Williams  v.  Dickenson,  28  Fla. 
90,  9  So.  847;  Nelson  v.  Vorce,  55 
Ind.  455;  Keesier  v.  State,  154  Ind. 
242,  246,  247,  56  N.  B.  232;  People 
V.  Bush,  71  Cal.  602,  12  Pac.  781; 
Allen  V.  Kirk,  81  la.  658,  47  N.  W. 
906;  State  v.  Bacon,  13  Oreg.  143,  9 
Pac.  393,  57  Am.  8;  Michigan, 
&c.  Co.  v.  Wilcox,  78  Mich.  431,  44 
N.  W.  281;  State  v.  Nash,  8  Ired. 
(N.  Car.)  35;  Flemming  v.  Marine 
Ins.  Co.  4  Wharton  (Pa.)  59,  33  Am. 
Dec.  33;  People  v.  Ferrars,  161  N. 
y.  365,  379,  55  N.  B.  931;  Traver  v. 
Spokane  St.  R.  Co.  25  Wash.  225, 
65  Pac.  284;  Pittsburg,  &c.  R.  Co.  v. 
Andrews,  39  Md.  329,  17  Am.  R. 
568,  577;  Dryburg  v.  Mercur,  &c.  Co. 
18  Utah,  410,  55  Pac.  367,  372.  As 
to  what  extent  cautionary  instruc- 
tions on  this  subject  may  be  given, 
see  Stevens  v.  Leonard,  154  Ind.  67, 
79,  80,  56  N.  B.  27,  citing  2  Slliott's 
Gen.  Pr.  §  901;  Pennsylvania  Co.  v. 
Hunsley,  23  Ind.  App.  37,  54  N.  B. 
1071;  State  v.  Whit,  5  Jones,  L.  (N. 
Car.)  224,  72  Am.  Dec.  533,  and  note 
reviewing  many  authorities. 

"  Thus,  in  many  jurisdictions,  the 


question  of  reasonable  care  of  a 
traveler  at  a  railroad  crossing  seems 
to  have  undergone  such  a  trans- 
formation, and  if  he  did  not  look 
and  listen  the  court  may  say  that 
he  did  not  exercise  reasonable  care. 
An  observation  of  the  court  in  a 
comparatively  recent  case  indicates 
a  similar  view  where  the  question 
was  as  to  whether  a  certain  game 
was  a  lottery.  In  an  early  case  in 
the  same  jurisdiction  the  question 
was  left  to  the  Jury,  and  in  the 
case  referred  to  the  court  held  that 
it  had  become  a  question  of  law  for 
the  court,  saying:  "It  is  not  neces- 
sary to  go  on  forever  taking  the 
opinion  of  the  jury  in  each  new 
case  that  comes  up.  Whether  or 
not  a  definitely  described  game  falls 
within  the  prohibition  of  the  statute 
is  a  question  of  law.  The  defendant 
was  bound  to  know  at  his  peril. 
Whatever  practical  uncertainty 
courts  may  have  felt  upon  a  subject 
with  which  they  are  less  well  ac- 
quainted than  some  others  of  the 
community,  in  theory  of  law  there 
is  no  uncertainty,  and  the  sooner 
the  question  is  relieved  from  doubt 
the  better."  Commonwealth  v.  Sul- 
livan, 146  Mass.  142,  145,  15  N.  E. 
491.  See,  also.  Holmes  Com.  Law, 
123,  note. 
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■apon  which  the  competency  of  evidence  is  to  be  ascertained  and  de- 
terniined.  And  it  is  not  invariably  true,  as  is  shown  in  the  section 
which  follows,  that  the  jury  have  a  right  to  determine  the  ultimate 
facts.  The  court  must,  in  the  very  nature  of  things,  often  decide 
questions' of  fact,  for  where  the  decision  of  the  court  depends  upon 
the  question  whether  or  not  evidence  is  competent  the  court  must,  for 
itself,  determine  whether  facts  exist  which  make  the  evidence  compe- 
tent. Whether  there  is  any  evidence  is  always  a  question  of  law  for  the 
court.  It  is,  as  a  general  and  wide  reaching  rule,  for  the  jury  to 
decide  upon  the  weight  and  sufficiency  of  evidence,  but  it  does  not 
follow  from  this  familiar  doctrine  that  the  jury  can  decide  whether 
there  is  or  is  not  legal  evidence.^^ 

§  29.  Competency  and  admissibility  of  evidence. — ^As  intimated  in 
the  preceding  section,  as  a  general  rule,  questions  of  the  competency 
of  witnesses  and  the  admissibility  of  evidence  are  deemed  to  be  ques- 
tions of  law  for  the  court.^^  And  they  are  also  for  the  court  to  decide, 
even  when  they  depend  upon  the  existence  or  non-existence  of  dis- 
puted facts.^^    There  are,  however,  some  jurisdictions  in  which  it  is 


"  In  Carpenter,  &c.  Co.  v.  Hay- 
ward,  Douglas,  374,  Butler,  J.,  said: 
"Whetlier  there  be  any  evidence  or 
not  is  a  question  for  the  judge; 
whether  it  is  suflScient  evidence  is 
a  question  for  the  jury."  1  Green- 
leaf  Bv.  §  49.  In  the  16th  ed., 
edited  by  Mr.  Wigmore,  the  sec- 
tion referred  to  is  §  81e.  Semple  v. 
Callery,  184  Pa.  St.  95,  39  AU.  6; 
Bartlett  v.  Smith,  11  M.  &  W.  483; 
Chandler  v.  Von  Roeder,  24  How. 
(U.  S.)  224,  227;  Wittlcowsky  v. 
Wasson,  71  N.  Car.  451;  Regina  v. 
Gainer,  2  Carr.  &  K.  920,  note; 
Stowe  V.  Querner,  L.  R.  5  Exch.  155, 
39  L.  J.  (Exch.)  60;  Gorton  v.  Had- 
sell,  9  Cush.  508,  511;  Holmes  Com- 
mon Law,  150,  152.  See,  also,  Chi- 
cago Cheese  Co.  v.  Fogg,  53  Fed^ 
72. 

"  City  of  Ft.  Wayne  v.  Coombs, 
107  Ind.  75,  84,  and  numerous  au- 
thorities there  cited;  Fitzgerald  v. 
Fitzgerald,  16  Neb.  413;  People  v. 
Lemyou,   97   Cal.    224,   32   Pac.    11; 


Flynt  V.  Bodenhamer,  80  N.  Car. 
205;  Wright  v.  Williams,  47  Vt. 
222;  Howard  v.  City  of  Providence, 
6  R.  I.  514;  Spring  Co.  v.  Edgar, 
99  U.  S.  645,  658;  Taylpr  v.  Riggs, 
1  Pet.  (U.  S.)  591;  Wilson  v.  Van 
Leer,  127  Pa.  St.  371,  17  Atl.  1097, 
14  Am.  St.  854;  Commonwealth  v. 
Reagan,  175  Mass.  335,  56  N.  E. 
577,  78  Am.  St.  496;  State  v.  John- 
son, 118  Mo.  491,  24  S.  W.  229,  40 
Am.  St.  405,  413;  State  v.  Thomp- 
son, 80  Me.  194,  13  Atl.  892,  6  Am. 
St.  172;  Traver  v.  Spokane  St.  R. 
Co.  25  Wash.  225,  65  Pac.  284,  294. 
1'  Coleman  v.  Commonwealth,  25 
Gratt.  (Va.)  865,  23  Am.  R.  711; 
Gorton  v.  Hadsell,  9  Cush.  (Mass.) 
508,  511;  Commonwealth  v.  Coe,  115 
Mass.  481;  Commonwealth  v.  Will- 
iams, 105  Mass.  62;  Nave  v.  Will- 
iams, 22  Ind.  368;  Jones  v.  Tucker, 
41  N.  H.  546;  State  v.  Tilghman,  11 
Ired.  L.  (33  N.  Car.)  513;  Rex  v. 
Huohs,  1  Starkie  424,  2  E.  C.  L.  199; 
Doe  V.  Keeling,  11  Q.  B.  890,  63  E.  C. 
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held  that  where  there  is  a  dispute  as  to  whether  a  confession  is  volim- 
tary  or  not  the  court  may  admit  it  and  submit  that  question  to  the  jury 
and  leave  the  jury,  under  proper  instructions,  to  consider  or  reject  it, 
according  as  they  may  find  it  voluntary  or  involuntary.^* 

§  30.  Construction  of  pleading^s,  contracts  and  statutes. — It  is  in 
general  for  the  court  to  construe  written  instruments.  It  is  there- 
fore held  that  it  is  the  province  and  duty  of  the  court  to  construe  the 
pleadings,^^  and  to  construe  written  contracts.^"  It  is  also  the  duty  of 
the  court  to  construe  statutes  and  ordinances  and  to  instruct  the 
jury  as  to  their  meaning  and  effect  in  proper  cases.^^ 

§  31.  Whether  there  is  any  evidence  is  a  question  for  the  court. — 
It  is  settled  that  the  question  whether  there  is  any  evidence  or  not 
upon  an  issue  or  issues  in  a  cause  is  a  question  for  the  court.^*    At 

573;  Globe  Works  v.  Wright,  108 
Mass.  207,  216;  Snow  v.  Orleans, 
126  Mass.  453;  Illinois  Cent.  R.  Co. 
V.  Cassell,  17  111.  389;  Cosper  v. 
Nesbit,  45  Kans.  457,  25  Pac.  866; 
Drew  V.  Towle,  30  N.  H.  531,  64 
Am.  Dec.  309;  Simpson  v.  Pegram, 
112  N.  Car.  541,  17  S.  B.  430;  Wood- 
bury Granite  Co.  v.  MuUiken,  66 
Vt.  465,  30  Atl.  28. 

And  to  determine  whether  writ- 
ings constitute  a  contract.  Lindsay 
V.  Hamburg,  &c.  Ins.  Co.  115  N.  Car 
212,  20  S.  E.  370.  See,  also,  Russell 
V.  Arthur,  17  S.  Car.  477,  480;  Ham- 
ilton V.  Liverpool  Ins.  Co.  136  tJ. 
S.  242,  251,  10  Sup.  Ct.  945;  Goddard 
V.  Foster,  17  Wall.  (U.  S.)  123;  Begg 
V.  Forbes,  30  Eng.  L.  &  Eq.  508; 
Scanlan  v.  Hodges,  52  Fed.  354. 

"  Bonine  v.  Richmond,  75  Mo.  437; 
Barnes  v.  Mobile,  19  Ala  707; 
Washington  Southern  R.  Co.  v. 
Lacey,  94  Va.  460,  26  S.  E.  834; 
Berwick  v.  Horsfall,  4  C.  B.  N.  S. 
450,  93  E.  C.  L.  450.  See,  also, 
Denver,  &c.  R.  Co.  v.  Olsen,  4  Colo. 
239;  Maltus  v.  Shields,  2  Mete. 
(Ky.)  553. 

"  In  Hathaway  v.  East  Tennessee, 
&c.   R.   Co.   29   Fed.   489,   the  court 


L.  890;  Bartlett  v.  Smith,  11  M.  & 
W.  483,  and  authorities  cited  In 
last  note  to  preceding  section. 

"  Commonwealth  v.  Preece,  140 
Mass.  276,  5  N.  B.  494;  Common- 
wealth V.  Cullen,  111  Mass.  435. 
See,  also,  Wilson  v.  United  States, 
162  U.  S.  613,  16  Sup.  Ct.  895;  Carr 
V.  State,  84  Ga.  250;  People  v. 
Cassidy,  14  N.  Y.  S.  349,  133  N.  Y. 
612,  30  N.  E.  1003;  Lang  v.  State, 
97  Ala.  41,  12  So.  183;  Burdge  v. 
State,  53  Ohio  St.  512,  42  N.  E. 
594;  Furst  v.  State,  31  Neb.  403, 
47  N.  W.  1116;  People  v.  Flynn, 
96  Mich.  276,  55  N.  W.  834. 

^=  Alexander  v.  Wheeler,  69  Ala. 
332;  Heller  v.  Chicago,  &c.  R.  Co. 
109  Mich.  53,  66  N.  W.  667;  Glide 
V.  Dwyer,  83  Cal.  477,  479,  23  Pac. 
706;  De  Graffenreid  v.  Menard,  103 
Ga.  651,  30  S.  E.  560;  Bardwell  v. 
Ziegler,  3  Wash.  34,  28  Pac.  360. 
See,  also,  St.  James  Military  Acad- 
emy V.  Gaeser.  125  Mo.  517,  28  S. 
W.  851,  46  Am.  St.   502. 

"Spence  v.  Board,  &c.  117  Ind. 
573,  18  N.  E.  513;  Courtland  v.  Tarl- 
ton,  8  Ala.  532;  Wooster  v.  Butler, 
13  Conn.  209,  318;  Warner  v.  Mil- 
tenberger,  21  Md.  264,  83  Am.  Dec. 
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first  blush  it  may  seem  that  the  doctrine  that  the  court  must  de- 
termine whether  there  is  any  evidence  trenches  upon  the  fundamental 
principle  that  questions  of  fact  are  exclusively  for  the  jury,  but  upon 
closer  scrutiny  it  will  be  found  that  there  is  no  invasion  of  that  princi- 
ple. If  in  law  there  is  no  legal  evidence,  then  there  is  nothing  for 
the  consideration  of  the  jury  and  the  whole  question  resolves  itself  into 
one  of  law.     Verdicts  must  rest  on  legal  evidence^"  and  by  such  evi- 


sald:  "Decided  cases  may  be  found 
where  it  is  held  that  if  there  is  a 
scintilla  of  evidence  in  support  of 
a  case,  the  judge  is  bound  to  leave 
it  to  the  jury;  but  the  modern  de- 
cisions have  established  a  more  rea- 
sonable rule,  to  wit,  that  before 
the  evidence  is  left  to  the  jury, 
there  is  or  may  be  in  every  case 
a  preliminary  question  for  the 
judge,  not  whether  there  is  liter- 
ally no  evidence,  but  whether  there 
is  any  upon  which  a  jury  can  prop- 
erly proceed  to  find  a  verdict  for 
the  party  producing  it,  upon  whom 
the  burden  of  proof  is  imposed." 
In  speaking  of  the  rule  upon  this 
point,  the  court,  in  Merchants' 
Bank  v.  State  Bank,  10  Wall.  604- 
637,  said: 

"The  practice  is  a  wise  one.  It 
saves  time  and  costs.  It  gives  the 
certainty  of  applied  science  to  the 
results  of  judicial  investigations. 
It  draws  clearly  the  line  which 
separates  the  province  of  the  judge 
and  jury,  and  fixes  where  it  be- 
longs the  responsibility  which 
should  be  assumed  by  the  court." 
In  the  case  of  Cowles  v.  Chi- 
cago, &c.  R.  Co.  (Iowa)  88  N. 
W.  1072,  the  court,  by  a  process 
of  inference,  arrived  at  the  con- 
clusion that  there  was  "no  legal 
evidence."  In  the  case  of  Cudahy 
Packing  Co.  v.  Marcan,  106  Fed. 
645,  the  court  reached  the  conclu- 
sion that  there  was  no  evidence  by 
deducing  inferences  from  the  tes- 
timony,   in  the  syllabus  prepared 


by  the  court  In  that  case  It  is  laid 
down  that  "at  the  close  of  the 
evidence  there  is  always  a  prelira- 
inary  question  before  the  cases  can 
be  properly  submitted  to  the  jury, 
and  that  is  whether  or  not  there 
is  any  substantial  evidence  upon 
which  the  jury  can  properly  return 
a  verdict  in  favor  of  the  party 
who  produces  it,  and  if  there  is 
no  such  evidence,  it  is  the  duty  of 
the  court  to  direct  the  jury  to  re- 
turn a  verdict  against  him."  See, 
also,  Philadelphia,  &c.  R.  Co.  v. 
Fronk,  67  Md.  339,  1  Am.  St.  390. 

"In  Parks  v.  Ross,  11  How.  (CJ. 
S.)  362,  373,  the  court  said:  "Un- 
doubtedly it  is  the  peculiar  prov- 
ince of  the  jury  to  find  all  matters 
of  fact,  and  of  the  court  to  decide 
all  questions  of  law.  But  a  jury 
has  no  right  to  assume  the  truth 
of  any  material  fact  without  some 
evidence  legally  sufficient  to  estab- 
lish it."  Hathaway  v.  East  Ten- 
nessee, &c.  R.  Co.  29  Fed.  489  (cit- 
ing Commissioners  v.  Clark,  94  U. 
S.  278,  284;  Pleasants  v.  Fant,  22 
Wall.  116;  Merchants'  Bank  v. 
State  Bank,  10  Wall.  604);  Cleve- 
land, &c.  R.  Co.  V.  Miller,  149  Ind. 
490,  508,  49  N.  E.  445;  Babcock  v. 
Fitchburg  R.  Co.  140  N.  Y.  308. 
In  Hudson  v.  Rome,  &c.  R.  Co. 
145  N.  Y.  408,  412,  the  Court  of 
Appeals  held,  in  effect,  that  where 
there  was  no  evidence,  there  was 
no  question  as  to  the  weight  of  evi- 
dence, citing  People  v.  Martin,  142 
N.    Y.    352;    Hemmens    v.   Nelson, 
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dence  facts  must  be  presented ;  if,  therefore,  there  is  no  such  evidence 
the  functions  of  the  jury  axe  not  called  into  exercise.  It  is  manifest 
that  if  there  is  no  legal  evidence  the  case  is  not  within  the  rule  that 
it  is  the  province  of  the  jury  to  determine  all  questions  of  fact,  for 
the  reason  that  where  the  facts  are  not  brought  before  the  triers  of  the 
facts  by  legal  evidence  there  is  no  question  of  fact  for  them  to  con- 
sider or  determine.^" 

§  32.  Court  in  some  instances  decides  all  questions. — The  adjudged 
cases,  and  they  are  very  numerous,  warrant  the  conclusion  that  where 
there  is  nothing  more  than  a  mere  scintilla  of  evidence  it  is  the  duty 
of  the  court  to  decide  the  case  and  not  submit  it  to  the  jury.^^ 

138  N.  Y.  517-529;  Linhauf  v.  Lom- 
bard, 137  N.  Y.  417. 

In  Babcock  v.  Fitchburg  R.  Co. 
supra,  it  was  said:  •  "Verdicts  must 
stand   on   evidence,   and   not   upon 


mere  conjecture,  however  plausi- 
.  ble;  and  if  the  situation  be  such 
that  the  plaintiff  cannot  furnish 
the  evidence,  the  misfortune  is 
his."  See,  generally,  Worthington 
V.  Norfolk,  &c  Co.  (Va.)  46  S.  B. 
475,  476,  and  authorities  cited; 
United  States  v.  Ross,  92  U.  S. 
281,  283  (citing  Douglass  v.  Mitch- 
ell's Ex'r,  35  Pa.  St.  440;  1  Best 
Ev.  95);  Stager  v.  Ridge  Ave.  R. 
Co.  119  Pa.  St.  70,  12  Atl.  821; 
Hyer  v.  City  of  Janesville,  101  Wis. 
371,  77  N.  W.  729,  731. 

"°  In  Metropolitan  R.  Co.  v.  Jack- 
son, L.  R.  3  App.  Cas.  193,  197, 
a  case  involving  the  issue  of  neg- 
ligence. Lord  Chancellor  Cairns 
says:  "The  judge  has  a  certain 
duty  to  discharge,  and  the  jurors 
have  another  and  a  different  duty. 
The  judge  has  to  say  whether  any 
facts  have  been  established  by  ev- 
idence from  which  negligence  may 
be  reasonably  inferred;  the  jurors 
have  to  say  whether,  from  these 
facts,  when  submitted  to  them, 
negligence  ought  to  be  inferred; 
and  it  is  of  the  greatest  impor- 
tance in  the  administration  of  jus- 


tice that  these  separate  functions 
should  be  maintained,  and  should 
be  maintained  distinct.  It  would 
be  a  serious  inroad  on  the  prov- 
ince of  the  jury  if,  in  a  case  where 
there  are  facts  from  which  neg- 
ligence may  be  reasonably  in- 
ferred, the  judge  were  to  with- 
draw the  case  from  the  jury  upon 
the  ground  that,  in  his  opinion, 
negligence  ought  not  to  be  in- 
ferred; and  it  would,  on  the  other 
hand,  place  in  the  hands  of  the 
jurors  a  power  which  might  be  ex- 
ercised in  the  most  arbitrary  man- 
ner, if  they  were  at  liberty  to  hold 
that  negligence  might  be  inferred 
from  any  state  of  facts  whatever." 

=1  Travelers'  Ins.  Co.  v.  Randolph, 
78  Fed.  754,  759;  Gunther  v.  Liv- 
erpool Ins.  Co.  134  tr.  S.  110,  116, 
10  Sup.  Ct.  448;  Dodds  v.  McCor- 
mick,  etc.  Co.  62  Neb.  759,  87  N. 
W.  911;  Dixon  v.  Daub,  17  Pa. 
Sup.  Ct.  168;  Anders  v.  Life  Ins. 
Co.  62  Neb.  585,  87  N.  W.  331; 
Pennsylvania  R.  Co.  v.  Martin,  111 
Fed.  586;  Beucher  v.  Baker,  21 
Ohio  Cir.  Ct.  542;  McNaul  v.  Ar- 
nold, 177  Pa.  St.  433,  35  Atl.  672; 
Offutt  V.  World's  Columbian  Ex- 
position, 175  111.  472,  476,  51  N.  E. 
651. 

In  the  case  of  Travelers'  Ins.  Co. 
V.   Randolph,  78  Fed.   754,  760,  Mr. 
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It  is  obvious  that  where  the  court  peremptorily  directs  a  general  ver- 
dict it  decides  the  case  in  all  its  parts  and  with  all  its  incidents.  The 
decision  of  the  court  embodied  in  its  direction  to  the  jury  finally  de- 
termines the  whole  case  and  does  it  as  effectually  as  a  verdict  can  do. 
This  is  so  for  the  reason  that  cases  are  not  tried  piecemeal  nor  de- 
cisions made  in  fragmentary  parts,  for  "parties  must  bring  forward 
their  whole  case."^^  If  it  be  true,  as  it  unquestionably  is,  that  the 
courts  may  decide  preliminary  questions  of  fact,  and  may  direct  a 
verdict  where  there  is  nothing  more  than  a  mere  scintilla  of  evidence, 
then  it  cannot  be  true  in  the  fullest  sense  that  all  questions  of  fact  are 
for  the  jury,  so  that  the  general  statement,  so  often  made,  that  it  is 
the  province  of  the  jury  to  decide  all  questions  of  fact  is  not,  perhaps, 
strictly  accurate,  but  must  be  taken  with  some  important  limitations. 
It  has  been  argued,  and  with  show  of  plausibility,  that  the  court  in 
every  instance  where  it  directs  a  verdict  upon  the  ground  that  there 
is  only  a  scintilla  of  evidence  decides  a  question  of  fact,  and  in  so  do- 


Justice  Harlan  quoted  from  the 
opinion  in  Sparf  v.  United  States, 
156  U.  S.  51,  15  Sup.  Ct.  273,  the 
following:  "In  the  former  class  of 
cases  the  court  may  not,  without 
impairing  the  constitutional  right 
of  trial  by  jury,  do  what,  in  the 
latter  eases,  it  may  often  do  with- 
out intrenching  upon  the  consti- 
tutional functions  of  the  jury.  The 
law  makes  it  the  duty  of  the  jury 
to  return  a  verdict  according  to 
the  evidence  in  the  particular  case 
before  them.  But  if  there  are  no 
facts  in  evidence  bearing  upon  the 
issue  to  be  determined,  it  is  the 
duty  of  the  court,  especially  when 
so  requested,  to  instruct  them  as 
to  the  law  arising  out  of  that  state 
of  the  case.  So,  if  there  be  some 
evidence  bearing  upon  a  particular- 
issue  in  a  cause,  but  it  is  so  meager 
as  not,  in  law,  to  justify  a  verdict 
in  favor  of  the  party  producing  it, 
the  court  is  in  the  line  of  duty  when 
it  so  declares  to  the  jury.  Pleas- 
ants V.  Fant,  22  Wall.  116,  121; 
Montclair  v.  Dana,  107  U.  S.  162,  2 
Sup.  Ct.  R.  403;  Randall  v.  Railroad 


Co.  109  U.  S.  478,  482,  3  Sup.  Ct. 
332;  Schofield  v.  Railway  Co. 
114  U.  S.  615,  619,  5  Sup.  Ct. 
1125;  Marshall  v.  Hubbard,  117  U. 
S.  415,  419,  6  Sup.  Ct.  806;  Mee- 
han  V.  Valentine,  145  U.  S.  611,  625, 
12  Sup.  Ct.  972." 

^''Beloit  V.  Morgan,  7  Wall.  (U. 
S.)  619,  622;  Henderson  v.  Hender- 
son, 3  Hare,  115;  Birckhead  v. 
Brown,  5  Sandf.  (Superior  Ct.)  135; 
Faught  v.  Faught,  98  Ind.  470;  In- 
diana, &c.  R.  Co.  V.  Koons,  105 
Ind.  507,  510;  Lieb  v.  Lichtenstein, 
121  Ind.  483,  487-489;  Board,  &c. 
v.  Plati,  79  Fed.  567.  But  there 
are  cases,  of  course,  in  which  the 
court  may  withdraw  from  the  jury 
a  particular  question  or  issue  less 
than  the  entire  case.  St.  Louis, 
&c.  R.  Co.  v.  Deuty,  63  Ark.  177, 
37  S.  W.  719;  Stevens  v.  Leonard, 
154  Ind.  67,  72,  56  N.  E.  27;  Gass  v. 
New  York,  &c.  R.  Co.  99  Mass.  220, 
96  Am.  Dec.  742;  Tobias  v.  Michigan 
Cent.  R.  Co.  103  Mich.  330,  61  N. 
W.  514;  Hesser  v.  Grafton,  33  W. 
Va.  548,  11  S.  E.  211. 


29 


SCOPE   OF    THE   AUTIiOEITY    OF    THE    COURT. 


[§  33. 


ing  invades  the  province  of  the  Jury,  but  this  argument  is  fallacious. 
In.  deciding  that  there  is  nothing  more  than  a  mere  scintilla  of  evi^ 
dence  the  court  decides,  as  matter  of  law,  that  there  is  no  legal 
evidence  to  be  submitted  to  the  jury. 

§  33.  Scope  of  the  authority  of  the  court  to  decide  matters  of 
fact. — As  is  evident  from  what  has  been  heretofore  said  it  is  by  no 
means  true  that  the  authority  or  right  of  the  court  to  paas  upon  ques- 
tions that  are  in  one  sense  questions  of  fact  is  limited  to  cases  where 
the  question  arises  iipon  objections  to  the  competency  of  evidence,  for 
the  right  and  authority  of  the  court  extends  beyond  that  of  simply  de- 
ciding upon  questions  of  fact  in  instances  where  the  competency  of  evi- 
dence is  involved.^'  The  reports  contain  a  number  of  cases  in  which  it 
may  be  said  that  the  courts  have  exercised  the  right  to  determine  the 
ultimate  facts,  and,  by  so  doing,  have  determined  the  legal  contro- 
versy.^* In  most  instances,  however,  the  question  had,  in  theory  at 
least,  become  one  of  law. 


^  Professor  Thayer  says:  "But, 
as  I  said  at  the  outset,  the  allot- 
ment to  the  jury  of  matters  of  fact, 
even  In  the  strictest  sense  of  fact 
which  is  in  issue,  is  not  exact. 
The  judges  have  always  answered 
a.  multitude  of  questions  of  ultimate 
fact  to  the  jury.  The  jury  simply 
the  issue."  Thayer,  Prelim.  Treat- 
ise on  Ev.  202.  The  same  philo- 
Bophical  writer  also  says:  "In  oth- 
er words,  there  is  not,  and  never 
was,  any  such  thing  in  jury  trials 
as  an  allotment  of  all  questions  of 
fact  to  the  jury.  The  jury  simply 
decides  some  facts."  Law  and 
Facts  in  Jury  Trials,  4  Harvard  L. 
Kev.  147,  185,  202;  Thayer's  Pre- 
lim. Treatise  on  Ev.  185. 

"  As  it  is  our  purpose  to  here- 
after consider  at  length  and  In  de- 
tail the  general  subject  here 
touched  upon,  we  give  at  this  place 
only  a  few  of  the  many  cases 
which  support  and  illustrate  the 
doctrine  of  the  text.  What  consti- 
tutes probable  cause  is  a  question 
for  the  court.  Pennsylvania  Co.  v. 
Weddle,    100    Ind.    138;    Helwig   v. 


Beckner,  149  Ind.  131,  133,  48  N. 
E.  788;  Panton  v.  Williams,  2  Q. 
B.  169;  Lyle  v.  Richards,  L.  R.  1 
H.  L.  222,  241;  Stone  v.  Crocker, 
24  Pick.  81,  84.  There  is  some  di- 
versity of  opinion  as  to  the  meth- 
od of  procedure,  but  we  think  the 
rule  is  that  the  court  must  decide 
the  question.  Hess  v.  Oregon  Ger- 
man, &c.  Co.  31  Ore.  503,  49  Pac. 
803;  Ball  v.  Rawles,  93  Cal.  222, 
227,  Thayer's  Bv.  230,  231.  The 
question  as  to  whether  there  has 
been  alteration  of  an  instrument 
where  it  is  discoverable  by  inspec- 
tion has  been  held  to  be  a  ques- 
tion for  the  court,  but  we  are  in- 
clined to  think  the  rule  is  too 
broadly  stated.  Birdsall  v.  Rus- 
sell, 29  N.  Y.  220.  See  Steele  v. 
Spencer,  1  Pet.  (U.  S.)  552;  Over- 
ton V.  Matthews,  35  Ark.  146,  37 
Am.  R.  9.  For  other  illustra- 
tions, see  M'Cutchen  v.  M'Cutchen, 
9  Port.  (Ala.)  650;  Brown  v.  Schlap- 
pacassee,  115  Mich.  47,  72  N.  W. 
1096;  Verdery  v.  Savannah,  &c.  R. 
Co.  82  Ga.  675,  9  S.  E.  1133;  Mack- 
lot  V.  Debreuil,  9  Ma  477,  43  Am. 
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§  34.  Sense  in  which  question  of  law  may  become  question  for 
jury. — It  sometimes  happens  that  a  question  of  fact  is  primarily  one 
for  the  court  because  preliminary,  and  yet  subsequently  becomes 
one  for  the  jury.  If,  for  example,  the  execution  of  a  deed  or 
other  instrument  is  in  controversy  the  judge,  in  the  first  instance, 
decides  whether  there  is  prima  facie  evidence  of  its  execution,  and  if 
he  finds  that  there  is,  then  the  ultimate  question,  if  there  he  con- 
flict of  evidence,  whether  the  instrument  was  in  fact  executed,  must 
go  to  the  jury.  So  where  the  question  is  as  to  the  genuineness  of  a 
signature,  the  court  may  in  some  instances  treat  the  question  as  a 
preliminary  one,  but  if  there  be  conflict  in  the  evidence  the  question 
must  be  ultimately  submitted  to  the  jury.^'  In  a  few  jurisdictions 
the  jurors  are  by  the  constitution  or  statute  made  judges  of  the  law  as 
well  as  the  facts  in  criminal  cases,  but  it  is  generally  held  that  the 
court  should  nevertheless  instruct  them  as  to  the  law.  So,  the  exis- 
tence of  a  foreign  law  is  in  many  jurisdictions  regarded  as  a  question  , 
for  the  jury.''"  There  is  also  a  sense  in  which  so  called  mixed  questions 
of  law  and  fact  are  for  the  jury.  As  the  jury  must  usually  apply  the 
law  in  such  cases  it  is  argued  that  they  necessarily  decide  the  element 
of  law  as  well  as  of  fact,  but  the  better  view  is  that  the  question  of  law 
is  for  the  court,  and  the  question  of  fact  is  for  the  jury,  who  must 
follow  the  instructions  of  the  court  in  applying  the  law  to  the  facts 
as  they  may  be  found  by  the  jury. 

§  35.     Rule  where  there  is  a  conflict  of  evidence. — Some  of  the 

Dec.  550;  Wright  v.  Mattison,  18  362;  Ely  v.  James,  123  Mass.  36; 
How.  (U.  S.)  50;  Stokes  v.  Foote,  Sells  v.  Haggard,  21  Neb.  357,  363, 
172  N.  Y.  327,  65  N.  E.  176;  Nolan  32  N.  W.  66.  It  is  generally  so 
V.  New  York,  &c.  R.  Co.  53  Conn.  held  upon  the  theory  that  it  is 
461,  4  Atl.  106;  Nelson  v.  State,  32  a  question  of  fact,  but  it  is  some- 
Ark.  192.  what  difficult  to  see  why  the  ques- 

'^  Ross  V.  Gould,  5  Greenl.   (Me.)  tion  as  to  a  foreign  law  is  one  of 

204.     It    has    been    held    that    the  fact  and  that  as  to  a  domestic  law 

question  whether  a  release  of  in-  is  one  of  law,  and  there  are  some 

terest   by   one   desiring   to   qualify  jurisdictions  in  which  foreign  laws 

as   a   witness   was   made   in   good  must  be  proved  to  the  court  rather 

faith  is  one  for  the  court.     Semple  than  the  jury.     See  Story  on  Con- 

V.  Gallery,  184  Pa.  St.  95,  39  Atl.  6.  fllct  of  Laws,  §   638;    De   Sobry  v. 

^'Bethell  v.  Bethell,  92  Ind.  318,  De  Laistre,  2  Har.  &  J.   (Md.)  191, 

324;  Milligan  v.  State,  86  Ind.  553;  3  Am.  Dec.  535;  Bank  of  China  v. 

1  Wharton  Evidence,  §  300;  1  Story  Morse,  168  N.  Y.  458,  61  N.  E.  774, 

Equ.    (11th   ed.)    §   140,   auth.   note  56  L.  R.  A.  139;  Pickard  v.  Bailey, 

n;    1    Pomeroy   Eq.      §    847,    auth.  26  N.  H.  152;   Mostyn  v.  Pabrigas, 

note;  Kilgore  v.  Bullaley,  14  Conn.  1  Cowp.  161,  174. 
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cases  press  very  far  the  doctrine  that  the  court  may  withdraw  a  ease 
from  the  jury  and  direct  a  verdict,  and,  as  we  think,  arrogate  to  them- 
selves a  power  that  fundamental  doctrines  and,  indeed,  constitutional  [ 
principles,  vest  in  the  jury.  We  fully  approve  the  doctrine  that 
where  there  is  no  legal  evidence  it  is  not  only  the  right  but  the  duty 
of  the  court  to  withdraw  the  case  from  the  jury,  for  it  rests  on 
sound  principle.  We  believe,  too,  that  a  mere  scintilla  of  evidence 
cannot  be  regarded  as  legal  evidence  which  it  is  the  duty  of  the  court  to 
submit  to  the  jury  for  consideration,  but  when  the  doctrine  is  carried 
beyond  the  limits  indicated  then  we  cannot  assent  to  its  soim.dness.  It 
has  been  held  that  even  where  there  is  a  conflict  of  evidence  there  are 
cases  in  which  the  court  may  direct  a  verdict.''^    It  seems  clear  to  us 


"  In  Boudrot  v.  Cochrane,  etc. 
Co.  110  Fed.  919,  922,  the  court 
said:  "As  to  the  second  question, 
we  differ  from  the  conclusion  in 
Felton  V.  Spiro  (78  Fed.  576), 
as  we  understand  it,  that  it 
is  not  in  the  power  of  the 
circuit  court  to  direct  a  yier- 
dict  for  the  defendant  where  there 
Is  evidence  for  the  plaintiff,  cov- 
ering the  whole  case,  which,  ex- 
cept for  the  conflicting  proofs  of- 
fered by  the  defendant,  would  he 
sufficient  to  go  to  the  jury.  We 
think  the  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  on  this  ques- 
tion, overloolted  the  expressions  of 
'he  Supreme  Court  to  such  an  ex- 
tent that  we  could  not  properly 
follow  it.  There  are  many  obser- 
vations in  the  authorities,  and,  in- 
deed, some  in  the  opinions  ren- 
dered in  behalf  of  the  Supreme 
Court,  which  go  to  the  extent  of 
Felton  V.  Spiro;  but  the  true  rule 
we  believe  to  be  that  represented 
by  what  was  said  by  Mr.  Justice 
Miller  in  behalf  of  the  court  in 
Pleasants  v.  Fant,  22  Wall.  116, 
121,  122,  22  L.  Ed.  780.  'Must,' 
says  the  learned  judge,  'the  court 
go  through  the  idle  ceremony,  in 
such  a  case,  of  submitting  to  the 
jury  the  testimony  on  which  plain- 
tiff relies,  when  it  is  clear  to  the 


judicial  mind  that,  if  the  jury 
should  find  a  verdict  in  favor  of 
the  plaintiff,  that  verdict  would 
be  set  aside,  and  a  new  trial  had?' 
This  case  is  cited  with  approval  in 
Coughran  v.  Bigelow,  164  U.  S.  301, 
307,  17  Sup.  Ct.  117,  41  L.  Ed. 
442.  Also,  the  observations  of  Mr. 
Justice  Brewer  in  his  opinion  ren- 
dered in  behalf  of  the  court  in 
Patton  V.  Texas,  &c.  R.  Co.  179  U. 
S.  658-660,  21  Sup.  Ct.  275,  45 
L.  Ed.  361,  and  which  is  later 
than  Felton  v.  Spiro,  lead  directly 
to  the  conclusion  that  a  judge  of 
the  Circuit  Court  is  authorized  to 
direct  a  verdict  in  favor  of  one 
party,  when,  in  his  deliberate  opin- 
ion, there  is  no  excuse  for  a  ver- 
dict save  in  favor  of  Ihat  party; 
and  this  without  any  limitation 
whatsoever.  To  our  mind,  these 
expressions  shadow  out  the  power 
and  duty  of  the  Circuit  Court,  even 
where  there  is  direct  testimony  on 
behalf  of  each  party  to  the  con- 
troversy, covering  the  entire  case. 
In  a  conflict  of  proofs,  with  nu- 
merous witnesses  and  with  many 
facts  in  dispute,  some  of  a  compli- 
cated character,  all  of  which  ap- 
pertain to  the  case  at  bar,  the 
court,  during  the  progress  of  the 
suit  before  the  jury,   may   not  be 
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that  in  eases  where  there  is  a  conflict  of  evidence,  and  the  conflict  is 
real  and  substantial,  the  court  cannot  direct  a  verdict  without  violating 
the  fundamental  principle  that  it  is  the  proviace  of  the  Jury  to  decide 
questions  of  fact,  but  we  think  that  where  there  is  only  an  apparent 
and  unsubstantial  conflict  the  court  does  not  invade  the  province 
of  the  jury  in  directing  a  verdict.  While  it  is  the  province  of  the  court 
to  review  and  set  aside  the  verdict  of  the  jury  and  award  a  new  trial 
where -it  is  clearly  against  the  evidence,  we  very  much  doubt  whether  it 
can  withdraw  the  case  from  the  jury  where  there  is  a  material  con- 
flict in  the  evidence,  although  the  evidence  of  the  one  side  may  greatly 
and  clearly  outweigh  that  of  the  other  side.^^  There  are,  however, 
cases  in  which  it  is  said  that  there  is  an  apparent,  but  not  a  real 
conflict,  and  in  which  it  is  held  that  the  court  may  do  so,  as,  for  in- 
stance, where  the  undisputed  physical  facts  conclusively  show  that 


able  to  weigh  the  proofs  correctly, 
,  and  therefore,  at  least  at  the  first 
I  trial,  it  may,  as  it  did  in  the  pres- 
1  ent  instance,  properly  postpone  its 
conclusion  until  after  the  verdict, 
when  it  can  have  a  careful  re-ex- 
amination, with  the  assistance  of 
counsel;  but  for  a  court  to  continue 
in  this  line,  refusing  to  direct  ver- 
dicts, and,  it  may  be,  granting  new 
trial  after  new  trial,  results  in  in- 
definitely postponing  justice,  and 
sometimes  in  enormously  enhancing 
the  cost  of  litigation,  without  op- 
portunity of  relief,  while  to  order 
a  verdict  submits  the  whole  case 
at  once  to  the  appellate  tribunal, 
with  an  opportunity  for  a  season- 
able and  authoritative  determina- 
tion of  the  merits." 

^'Felton  V.  Spiro,  78  Fed.  576, 
582;  Mt.  Adams,  &c.  R.  Co.  v.  Low- 
ery,  74  Fed.  463;  Travelers'  Ins. 
Co.  V.  Randolph,  78  Fed.  754  (opin- 
ion by  Mr.  Justice  Harlan,  in  which 
the  case  of  Phoenix  Insurance  Co.  v. 
Doster,  106  U.  S.  30,  1  Sup.  Ct.  18, 
is  explained);  Cravens  v.  Hunter, 
87   Mo.   App.   456;    Bassett  v.   City 


of  Easton,  200  Pa.  St.  514,  50  Atl. 
158;  City  of  Salem  v.  Webster,  95 
111.  App.  120,  aflirmed,  192  111.  369, 
61  N.  E.  323;  Dick  v.  Louisville, 
etc.  R.  Co.  (Ky.)  64  S.  W.  725; 
Cochran  v.  Schreiber,  107  Fed.  371, 
374;  McDonald  v.  Metropolitan,  &c. 
R.  Co.  167  N.  Y.  66,  60  N.  E.  282; 
Devlin  v.  Beacon  Light  Co.  198  Pa 
St.  583,  48  Atl.  482;  Labar  v.  Kop- 
lin,  4  N.  Y.  547;  Greany  v.  Long 
Island  R.  Co.  101  N.  Y.  419;  DIezi 
V.  Hammond  Co.  156  Ind.  583,  588, 
60  N.  E.  353. 

In  Travelers'  Ins.  Co.  v.  Randolph, 
78  Fed.  754,  755,  it  was  said  by  Mr. 
Justice  Harlan,  speaking  for  the 
court,  that  "the  court  may  be  of 
opinion  that  according  to  the  weight 
of  testimony  a  verdict  should  be  re- 
turned for  the  party  asking  a  per- 
emptory instruction.  B\it  it  may 
not  for  that  reason  alone  give  such 
an  instruction.  It  may  not  take  the 
case  from  the  jury,  on  issues  of 
fact,  unless  the  evidence  Is  so  dis- 
tinctly all  one  way  that  a  differ- 
ent view  of  it  would  shock  the  ju- 
dicial mind." 
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the  plaintiff  did  not  look  and  listen  as  the  law  requires  before  going 
on  a  railroad  track,  although  he  may  have  testified  that  he  did  look 
and  listen.'" 

»Artz    V.    Chicago,    &c.    Co.    34  Ry.  Co.  v.  Smith,  86  Fed.  292,  296; 

Iowa,  153;  Myers  v.  Baltimore,  &c.  Work   v.   Chicago,   &c.   R.    Co.   105 

R.  Co.  150  Pa.  St.  386,  24  Atl.  747;  Fed.   874,   878;    Pittsburg,   &c.   R. 

Payne  v.   Chicago,  &c.  R.   Co.   136  Co.   v.   Fraze,   150   Ind.   576,   50   N. 

Mo.   562,   38  S.   W.   308;    Southern  E.  576. 
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Use  of  knowledge  by  jury. 


§  36.  Meaning  of  term. — Judicial  notice,  it  is  said,  is  "a  term 
used  to  express  the  doctrine  of  the  acceptance  by  a  court,  for  the  pur- 
poses of  the  case,  of  the  truth  of  certain  notorious  facts  without  re- 
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quiring  proof  .'"^  It  is  also  said,  in  a  recent  case,  that  "judicial  knowl- 
edge of  a  fact  is  but  a  rule  of  evidence  that  dispenses  with  the  neces- 
sity of  offering  evidence  as  to  such  fact."^  Neither  of  the  state- 
ments which  we  have  quoted  will  bear  a  searching  analysis,  and  yet 
they  both  indicate  fairly  well  the  general  nature  of  the  doctrine  of 
judicial  notice  in  its  relation  to  the  law  of  evidence.  In  regard  to  the 
first  definition,  it  may  be  said  that  notoriety  is  not,  in  all  instances, 
the  only  test;  that  courts  take  judicial  notice  of  various  matters  of 
law  as  well  as  of  facts,  and  that  the  knowledge  of  the  jury  as  to  cer- 
tain facts  of  which  they  may  take  notice  as  men  of  ordinary  knowledge 
and  experience,  is  generally  treated  as  comprehended  in  the  term 
judicial  knowledge,  although  this  is  so  by  analogy  rather  than  within 
the  strict  meaning  of  the  term.  In  regard  to  the  second  statement 
quoted  in  this  section,  it  may  be  said  that  the  general  doctrine  of  ju- 
dicial notice  is  not  merely  a  rule  of  evidence,  and  however  desirable 
it  might  be  to  so  limit  it  in  a  treatise  on  evidence,  it  would  be  imprac- 
ticable and  misleading  to  give  it  no  other  meaning  or  effect.^  The  term 
is  one  of  those  which,  as  is  often  the  case,  are  generally  understood 
better  than  they  can  be  defined,  and,  perhaps,  the  general  understand- 
ing of  the  meaning  of  the  term  is  fairly  expressed  in  the  brief  ' 
statement  that  it  is  the  notice  taken  by  courts  without  proof.*  ' 

§  37.    Effect  of  treating  it  as  a  mere  rule  of  evidence  on  appeal. — 

The  effect  or  result  of  treating  this  doctrine  as  a  mere  rule  of  evidence 
in  all  cases  has,  as  we  have  already  suggested,  led  to  error.  Thus, 
some  of  the  appellate  courts,  having  no  authority  to  pass  upon  the 
facts,  have  held  that  as  judicial  notice  "comes  in  the  place  of  proof," 
and^  is  to  be  exercised  by  a  tribunal  that  has  the  power  to  investigate 
and  pass  upon  the  facts,  they  could  not  take  judicial  notice  of  a  fact 

^  2  Bouvier's  Law  Diet.   (Rawle's  fully  define  it  ourselves,  we  would 

Rev.)  39.  say  that  it  is  the  notice  which  a 

^Neville  v.  Kenney,  125  Ala.  149,  court  takes,  ex  officio,  either  in  the 

28  So.  452,  454.  conduct   of  a   trial   or  in   deciding 

°  As   Professor   Thayer   says,   the  a  case,  of  matters  which  are  not, 

doctrine  of  judicial  notice  does  not  or  need  not,  be  the  subject  of  evi- 

belong  peculiarly  in  the  law  of  ev-  dence  or  argument;  that  is,  matters 

idence,    although   it   there   finds   a  of  which  the  court,  as  such,  already 

frequent   and   conspicuous   applica-  has   or   ought  to  have   knowledge, 

tion,   but  "wherever  the  process  of  and  which  are  so  well  known,  or 

reasoning  has  a  place,"  or  the  "ju-  so  accessible,  that  there  is  no  need 

dicial  function"  is  exercised.   Thay-  to  introduce  evidence  of  them  in  the 

er's  Prelim.  Treatise  on  Bv.  ch.  7.  ordinary  way. 

*  If  we  should  venture  to  more 
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not  found  by  the  trial  court,  but  must  affirm  the  judgment,  even 
though  they  knew  it  to  be  based  on  facts  that  could  not  be  true.° 

There  are,  doubtless,  cases  in  which  the  court  on  appeal  is  not  re- 
quired to  take  judicial  knowledge  of  a  matter  which,  by  reason  of  some 
peculiar  statutory  provision,  or  the  like,  the  trial  court  alone  is  required 
to  judicially  notice.*  In  such  a  case,  in  the  absence  of  anything  to  the 
contrary,  it  may  be  presumed  fhat  the  action  of  the  trial  court  was  cor- 
rect.'' So,  the  same  result  has  been  reached  in  certain  cases  where 
an  intermediate  court  took  judicial  notice  of  a  matter  of  which  it 
could  not  have  any  judicial  knowledge  in  actions  originally  instituted 
in  such  court.  Thus,  where  an  appeal  has  been  taken  from  a  judgment 
of  conviction  rendered  by  a  mimicipal  court  for  the  violation  of  an 
ordinance,  it  has  been  held  that  the  circuit  or  district  court  to  which 
the  appeal  was  taken  should  take  judicial  notice  of  the  ordinance,  and 
that  the  supreme  court  would  not  reverse  its  judgment  of  conviction 
on  the  ground  that  the  ordinance  was  not  introduced  in  evidence.* 


°  See,  for  instance.  Wood  v.  North- 
western Ins.  Co.  46  N.  Y.  421; 
Walton  V.  Stafford,  14  N.  Y.  App. 
Dlv.  310;  McKlnnon  v.  Bliss,  21 
N.  Y.  206. 

In  Lloyd  v.  Matthews,  155  U.  S. 
222,  15  Sup.  Ct.  70,  occurs  the  fol- 
lowing general  statement:  "The 
courts  of  the  United  States,  when 
exercising  their  original  jurisdic- 
tion, take  notice,  without  proof, 
of  the  laws  of  the  several  states; 
but  in  the  Supreme  Court  of  the 
United  States,  when  acting  under 
its  appellate  jurisdiction,  whatever 
was  matter  of  fact  in  the  state 
court  whose  judgment  or  decree  is 
under  review  is  matter  of  fact 
there."  See,  also,  Chicago,  &c.  R. 
Co.  V.  Wiggins  Ferry  Co.  119  U. 
S.  615,  7  Sup.  Ct.  398.  In  these 
cases,  however,  the  question  be- 
low was  as  to  the  law  of  another 
state,  and  was,  therefore,  a  ques- 
tion of  fact  in  regard  to  which 
the  state  court  did  not  have  judi- 
cial knowledge. 

'Delawter  v.  Sand  Creek  Ditch- 
ing Co.  26  Ind.  407;   Cicero  Hygi- 


ene, &c.  Co.  V.  Craighead,  28  Ind. 
274.  See,  also.  Finger  v.  City  of 
Kingston,  56  Hun  (N.  Y.),  639,  9 
N.  Y.  175. 

■'Delawter  v.  Sand  Creek  Ditch- 
ing Co.  26  Ind.  407.  See,  also, 
Steenerson  v.  Great  Northern  R. 
Co.  69  Minn.  353,  72  N.  W.  713. 
A  peculiar  and  somewhat  question- 
able statement  in  regard  to  this 
general  subject  was  made  in  Peo- 
ple V.  Mayes,  113  Cal.  618,  45  Pac. 
860,  862,  where  the  court  said: 
"The  appellate  court  takes  judi- 
cial knowledge  of  the  fact  in  the 
same  manner  as  does  the  trial 
court;  but,  in  the  absence  of  any 
personal  knowledge  of  the  fact  by 
the  individual  members  of  the  court, 
the  fact  as  stated  by  the  court  be- 
low will  be  assumed  to  be  correct." 

'Town  of  Moundsville  v.  Velton, 
35  W.  Va.  217,  13  S.  E.  373;  Foley 
V.  State,  42  Neb.  233,  60  N.  W. 
574;  City  of  Solomon  v.  Hughes, 
24  Kans.  211;  Smith  v.  City  of  Em- 
poria, 27  Kans.  528;  Downing  v. 
City  of  Miltonville,  36  Kans.  740, 
14    Pac.    281.    See,    also,    Keck    v. 
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§  38.    TIse  ot  the  term  in  other  departmeaits  of  the  law. — It  is  a 

rule  of  pleading  that  facts  of  which  the  court  will  take  judicial 
notice  need  not  be  averred.*  It  has  also  been  stated  as  a  rule  of 
pleading  that  a  demurrer  does  not  admit  allegations  contradicting 
what  the  court  judicially  knows,^"  and  that  no  issue  can  be  joined 
upon  matters  of  which  the  court  wiU  take  judicial  notice."  '  So, 
as  shown  in  the  next  section,  there  are  many  instances  in  which  the 
appellate  courts  have  taken  judicial  notice  of  matters  not  referred  to 
in  the  record,  notwithstanding  they  were  prohibited  from  reviewing 
the  facts  and  weighing  the  evidence.  There  are  also  instances  in 
which,  because  of  some  precedent  or'  rule  that  had  become  established, 
courts  have  taken  judicial  notice  of  matters  that  did  not  fall 
fairly  within  the  ordinary  doctrine  of  judicial  notice  as  a  mere  rule 
of  evidence. ^^ 

§  39.    Term  applied  to  notice  taken  by  appellate  courts — Physical 
facts. — The  appellate  courts  have  again  and  again  stated  that  they 


City  of  Cinciniiati,  4  Ohio  Dec.  324, 
3  Ohio  N.  P.  253;  State  v.  Lieber, 
11  Iowa,  407. 

'Bliss  Code  PI.  (3d  ed.)  §  177; 
Shipman's  Com.  Law  PI.  (2d  ed.) 
426;  Andrews  Stephen's  PI.  411;  Co. 
Litt.  303  b;  Deybel's  Case,  4  Barn. 
&  Aid.  243;  Brvin  v.  State,  150 
Ind.  332,  48  N.  E.  Rep.  249;  Se- 
crist  V.  Petty,  109  111.  188;  Weaver 
V.  Nugent,  72  Tex.  272,  13  Am.  St. 
792;  Douglas  v.  Kanawha,  &c.  R. 
Co.  44  W.  Va.  267,  28  S.  B.  705; 
Barth  v.  Kansas  City,  &c.  R.  Co. 
142  Mo.  535,  44  S.  W.  778;  State 
V.  Downs,  148  Ind.  324,  328,  47  N. 
E.  670;  Brvin  v.  State,  150  Ind.  332, 
48  N.  E.  249;  De  Baker  v.  South- 
ern, &c.  R.  Co.  106  Cal.  257,  272, 
39  Pac.  610. 

'°  People  V.  Oakland  Water  Front 
Co.  118  Cal.  332,  50  Pac.  305;  Mul- 
lan  V.  State,  114  Cal.  578,  581,  46 
Pac.  670;  Attorney  General  v.  Foote, 
11  Wis.  14,  78  Am.  Dec.  689;  Cooke 
V.  Tallman,  40  Iowa,  133;  Cole  v. 
Maunders,  2  Rolle's  Abridg.  548; 
Ames'  Cases,  2.  In  most  of  these 
cases  the  matter  of  which  the  court 


took  judicial  knowledge  was  a  stat- 
ute or  matter  of  law,  but  in  the 
last  case  cited  the  court  took  ju- 
dicial notice  that  a  stone  thrown 
at  a  man  could  not  fall  upon  him 
gently,  as  alleged  by  the  defend- 
ant. See,  also,  Taylor  v.  Barclay, 
2  Sim.  213;  Jones  v.  United  States, 
137  U.  S.  202,  11  Sup.  Ct.  R.  80; 
State  V.  Jarrett,  17  Md.  309;  Mc- 
Lane  v.  Paschal,  8  Tex.  Civ.  App. 
398. 

"  Board  of  Commissioners  v.  Bur- 
ford,  93  Ind.  383;  Attorney  Gen- 
eral V.  Foote,  11  Wis.  14,  78  Am. 
Dec.  689;  Cooke  v.  Tallman,  40 
Iowa,  133.  See,  also,  United  States 
V.  Greene,  113  Fed.  683. 

"  So  there  are  a  few  instances 
in  which  courts  have  refused  to 
Judicially  notice  matters  that  would, 
except  for  some  precedent  or  local 
rule,  seem  to  fall  clearly  within 
the  general  doctrine.  See  Argyle 
V.  Hunt,  1  Strange,  187;  Deybel's 
Case,  4  Barn.  &  Aid.  243;  Holt  v. 
Astgrigg,  Cro.  Jac.  184;  White  v. 
Brough,  1  RoHe,  286. 
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would  take  judicial  notice  of  certain  matters,  yet,  if  the  New  York 
Court  of  Appeals  is  right,  an  appellate  court,  in  the  exercise  of  its  ap- 
pellate jurisdiction,  can  seldom,  if  ever,  take  judicial  notice  of  any  fact. 
It  may  be  that  some  other  term  might  have  been  used  and  the  doctrine 
of  judicial  notice  confined  to  a  rule  of  evidence  determining  the 
acceptance  by  the  trial  courts  of  a  matter  as  true  or  existing  without 
requiring  any  evidence  to  be  introduced,  but  it  would  be  misleading  to 
attempt  to  do  so  now,  in  view  of  the  general  use  of  the  term  by 
many  courts,  and  it  is  certainly  incorrect  and  misleading  to  affirm 
that  an  appellate  court  cannot  apply  its  knowledge  of  matters  that  are 
known  to  every  one  of  common  understanding  merely  because  it 
cannot  hear  or  weigh  evidence  as  a  trial  court,  or  merely  because  the 
trial  court  failed  or  refused  to  apply  such  knowledge  in  the  case.^' 
Suppose  the  judgment  of  a  trial  court  in  a  certain  case  cannot  be 
upheld  without  assuming  an  impossibility,  a  fact  which  the  appellate 
court  knows  is  contrary  to  the  laws  of  nature,  or  the  like,  can  it  use 
that  knowledge  to  reverse  the  judgment?  It  is  clear  that,  upon  a 
proper  record,  the  appellate  court  should  reverse  a  judgment  where  a 
principle  or  rule  of  law,  judicially  knovm  tO'  the  court,  requires  it  to  do 
so,  even  though  the  trial  court  may  not  have  taken  judicial  notice 
thereof.  The  law  of  the  forum  is  itself  a  subject  for  judicial  notice.^* 
So,  notwithstanding  the  statement  of  the  New  York  Court  of  Appeals, 
to  which  reference  has  been  made,  it  seems  almost  equally  clear  that  an 
appellate  court  is  not  bound  to  stultify  itself  by  affirming  a  judgment 
which  can  only  be  upheld  by  assuming  or  giving  credence  to  what  the 
court  knows  can  not  be  true.  Even  though  it  may  not  be  authorized  to 
weigh  evidence  and  pass  upon  the  facts,  it  may,  and  should,  so  use  its 
judicial  knowledge  as  to  bring  about  justice.^^    Thus,  there  are  often 

'"See   Rogers   v.    Cady,    104    Cal.  451,    27    S.    E.    117.     So    appellate 

288,  43  Am.  St.  100,  102.  courts  take  judicial  notice  of  mat- 

"  And  where  a  statute  upon  which.  ters  relating  to  their  own  organiza- 
the  judgment  of  the  trial  court  is  tion,  rules  of  practice,  officers,  and 
based  is  repealed  pending  an  ap-  records  in  many  instances  where 
peal,  or  a  new  statute  is  enacted  no  such  question  arose  or  could 
changing  the  law  and  requiring  a  arise  in  the  trial  court, 
different  decision,  the  appellate  "  There  are  some  matters,  such 
court  will  take  notice  thereof,  and  as  the  law  of  the  forum,  the  set- 
reverse  the  judgment  of  the  trial  tied  and  unquestioned  laws  of  na- 
court.  Vance  v.  Rankin,  194  111.  ture,  and  other  matters  not  merely 
625,  62  N.  E.  807,  and  numerous  notorious  or  commonly  known,  but 
authorities  there  cited.  See,  also,  universally  known  and  established, 
Wikel   v.   Board,   &c.   120   N.   Car.  which  every  court  not  only  may, 
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undisputed  physical  facts  clearly  shown  in  evidence,  and  by  apply- 
ing to  them  a  well  known  law  of  nature,  of  mathematics,  or  the  like,  it 
is  demonstrated  beyond  controversy  that  the  verdict  or  finding  is  based 
upon  what  is  untrue  and  cannot  be  true.  In  such  cases  it  is  very 
generally  held  that  the  appellate  court  should  take  judicial  notice  of 
the  law  of  nature  or  mathematics  or  quality  of  matter,  or  whatever  it 
may  be  that  rules  the  case,  and  apply  it  as  the  trial  court  should 
have  done.^*  In  other  words,  if  it  be  a  matter  of  which  the  courts 
should  ordinarily  take  judicial  notice,  the  appellate  court  is  not  pre- 
cluded from  so  doing  merely  because  judicial  knowledge  "comes  in 
the  place  of  proof,"  or  is  a  "mere  rule  of  evidence"  applicable  only  in 
the  trial  courts.  So,  appellate  courts  in  construing  written  instru- 
ments and  statutes  take  judicial  notice  of  the  English  language 
but  must,   judicially  know.    There      as  demonstrate  that  such  evidence 


are  others,  perhaps,  of  which  they 
may  or  may  not  take  judicial  no- 
tice in  their  discretion.  In  cases 
of  the  former  class,  we  think  it  may 
be  stated  as  a  general  rule  that 
the  appellate  court  should  take  no- 
tice and  apply  its  judicial  knowl- 
edge in  arriving  at  a  decision,  no 
matter  whether  the  trial  court  did 
so  or  not. 

"  "Well  established  laws  of  na- 
ture and  similar  well  known  sci- 
entific and  physical  facts  of  which 
the  courts  will  take  judicial  knowl- 
edge may  not  only  justify  a  trial 
court  in  directing  a  verdict  or  in 
setting  aside  a  verdict  and  granting 
a  new  trial,  but  may  also  be  sufB- 
cient  to  cause  an  appellate  court 
to  reverse  the  action  of  the  trial 
court  where  it  fails  to  give  effect 
to  such  facts  by  directing  a  verdict 
or  granting  a  new  trial.  Notwith- 
standing the  general  rule,  which 
prevails  in  most  jurisdictions,  that 
the  court,  on  appeal,  will  not  weigh 
the  evidence,  neither  the  appellate 
court  nor  the  trial  court  should 
stultify  itself  by  allowing  a  ver- 
dict to  stand,  although  there  may 
be  evidence  tending  to  support  it, 
where  the  physical  facts  are  such 


is  untrue,  and  the  verdict  unjust 
and  unsupported  in  law  and  in 
fact."  4  Elliott  on  Railroads,  | 
1703;  Lake  Erie,  &c.  R.  Co.  v.  Stick, 
143  Ind.  449,  41  N.  E.  365;  Cleve- 
land, &c.  R.  Co.  V.  Berry,  152  Ind. 
607,  53  N.  B.  415;  Bornscheuer  v. 
Consolidated,  &c.  Co.  188  Pa.  St. 
332,  47  Atl.  872;  Baltimore,  &c.  Co. 
V.  Helms,  84  Md.  515,  36  Atl.  119; 
Cauley  v.  Pittsburgh,  &c.  R.  Co. 
98  Pa.  St.  498;  Southern  R.  Co.  v. 
Smith,  86  Fed.  292,  296;  Medcalf 
V.  St.  Paul,  &c:  R.  Co.  82  Minn. 
18,  84  N.  W.  633;  Nugent  v.  KaufE- 
man  Milling  Co.  131  Mo.  241,  33 
S.  W.  428;  Payne  v.  Chicago,  &c. 
R.  Co.  136  Mo.  562,  38  S.  W.  308; 
Johns  V.  Northwestern,  &c.  Ass'n, 
90  Wis.  332,  63  N.  W.  276.  Later 
New  York  cases  are  to  the  same 
effect.  Hunter  v.  New  York,  &c. 
R.  Co.  116  N.  Y.  615,  23  N.  E.  9; 
Hudson  V.  Rome,  &c.  R.  Co.  145 
N.  Y.  408,  40  N.  E.  8;  Brennan  v. 
Brooklyn  Heights  R.  Co.  33  N.  Y. 
S.  852.  See,  also,  Lyon  v.  Marine,  55 
Fed.  964;  Brown  v.  Piper,  91  U.  S. 
37,  43;  Frace  v.  New  York,  &c. 
R.  Co.  143  N.  Y.  182,  38  N.  E.  102; 
Yoakum  v.  Selfle,  83  Tex.  607,  19 
S.  W.  145. 
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and  meaning  of  words,  of  proper  historical  matters,  contemporaneous 
or  practical  construction  of  statutes,  the  mischief  intended  to  be 
remedied  by  a  statute,  and  the  like;^^  and  in  determining  constitu- 
tional questions  they  often  take  judicial  notice  of  facts  of  which  no 
evidence  was  introduced  in  the  trial  court. ^*  It  may  be  said  that 
some  of  the  decisions  referred  to  are,  or  might  be,  based  upon  some 
presumption  or  even  upon  some  rule  of  the  substantive  law,  but  in 
all  of  them  the  court  certainly  took  notice  of  matters  that  were  not 
introduced  in  evidence. 

§40  May  take  the  place  of  proof  and  result  in  taking  question 
from  jury. — Where  the  trial  court  takes  judicial  notice  of  a 
matter,  the  effect  is  generally  to  take  the  question  from  the  jury, 
and  in  some  instances  the  application  of  the  judicial  knowledge  of 
the  court,  whether  taken  and  applied  by  the  trial  court  or  only  by 
the  appellate  court,  may  finally  result  in  a  different  judgment  from 
that  which  would  otherwise  have  been  rendered.  Indeed,  it  is  fre- 
quently said  that  neither  averment  nor  proof  will  prevail  against 
matters  which  are  judicially  known  to  the  court.^^    "Judicial  notice," 


"Sutherland  on  Stat.  Constr.  §§ 
292-311;  Regina  v.  Most,  L.  R.  7 
Q.  B.  Div.  244,  251;  Tonnele  v. 
Hall,  4  N.  Y.  140;  Heydon's  Case, 
3  Rep.  7  a;  Crawfordsville,  &c.  Co. 
V.  Fletcher,  104  Ind.  97;  Gardner 
V.  The  Collector,  6  Wall.  (U.  S.) 
499;  State  v.  Harrison,  116  Ind. 
300,  19  N.  E.  146;  Redell  v.  Mooes, 
63  Neb.  219,  88  N.  W.  243;  Smith 
v.  Speed,  50  Ala.  276;  Harrison  v. 
People,  195  111.  466,  63  N.  B.  190, 
192. 

"Jamieson  v.  Indiana  Nat.  Gas, 
&c.  Co.  128  Ind.  555,  28  N.  E.  76; 
Crowley  v.  Christensen,  137  U.  S. 
86,  11  Sup.  Ct.  13,  15;  Grimes 
v.  Eddy,  126  Mo.  168,  47  Am.  St. 
653;  State  v.  Main,  69  Conn.  123, 
61  Am.  St.  30,  41.  See,  also,  Jones 
V.  United  States,  137  U.  S.  202,  11 
Sup.  Ct.  80,  84,  85,  and  author- 
ities cited. 

"Jones  V.  United  States,  137  U. 
S.  202,  11  Sup.  Ct.  80;  Stanley 
V.  McElrath  (Cal.),  22  Pac.  673; 
Commonwealth     v.      Peckham,     2 


Gray  (Mass.),  514;  Commonwealth 
V.  Crowley,  145  Mass.  430,  14  N. 
E.  459;  Commonwealth  v.  Marzy- 
uski,  149  Mass.  68,  72,  21  N.  E. 
228;  Board  of  Commissioners  v. 
Burford,  93  Ind.  383;  Ante,  §  38. 

It  is  said,  however,  that  this  is, 
in  truth,  laying  down  a  rule  of 
substantive  law  by  declaring  cer- 
tain facts  immaterial,  and  thus  re- 
moving the  subject  from  the  field 
of  the  law  of  evidence.  1  Green- 
leaf  on  Ev.  (16th  ed.)  §  6  d.  So 
there  is  a  sense  in  which  the  judi- 
cial knowledge  of  a  general  sub- 
ject or  matter  may  not  be  con- 
clusive in  the  particular  case.  For 
instance,  some  courts  take  judicial 
notice  Chat  beer  is  intoxicating, 
but  there  are  various  kinds  of  beer, 
and  the  particular  kind  in  question 
may  not  be  intoxicating.  Tobacco 
is  not  ordinarily  used  as  medi- 
cine, and  the  court  may  judicially 
know  this;  but  tobacco  may,  in 
a  particular  case,  be  sold  for  me- 
dicinal    purposes.    In     these     and 


41       MAY  TAKE  PLACE  OF  PROOF BASIS  OF  DOCTRINE.    [§  41. 

it  is  said  in  a  recent  case,*"  "takes  the  place  of  proof,  and  is  of  equal 
force.  A's  a  means  of  establishing  facts,  it  is  therefore  superior  to 
evidence.  In  its  appropriate  field,  it  displaces  evidence,  since,  as 
it  stands  for  proof,  it  fulfills  the  object  which  evidence  is  designed 
to  fulfill,  and  makes  evidence  unnecessary.^'  The  true  conception  of 
what  is  judicially  known  is  that  of  something  which  is  not,  or  rather, 
need  not,  unless  the  tribunal  wishes  it,  be  the  subject  of  either  evidence 
or  argument — something  which  is  already  in  the  court's  possession, 
or,  at  any  rate,  is  so  accessible  that  there  is  no  occasion  to  use  any 
means  to  make  the  court  aware  of  it.^-  If,  in  regard  to  any  subject  of 
judicial  notice,  the  court  should  permit  documents  to  be  referred  to, 
or  testimony  introduced,  it  would  not  be  in  any  proper  sense  the  ad- 
mission of  evidence,  but  simply  a  resort  to  a  convenient  means  of 
refreshing  the  memory,  or  making  the  trier  aware  of  that  of  which 
everybody  ought  to  be  aware."^'  The  court,  therefore,  concluded  that, 
the  danger  of  contagion  from  trees  affected  by  the  "yellows"  being 
well  known  judicial  notice  should  be  taken  of  it,  and  the  question  of 
its  effect  in  determining  the  constitutionality  of  a  statute  became  a 
question  for  the  court.^* 

§  41.  Basis  of  doctrine  of  judicial  notice. — As  in  all  reasoning 
something  must  be  assumed,  so  in  every  judicial  investigation  there 
are  some  matters  that  must  be  assumed  or  taken  for  granted  without 
proof.    In  every  case  judicial  notice  must  at  least  be  taJfen  of  the  law 

similar   cases   It  would   seem   that  court,    see    Thomson-Houston,    &c. 

the  court  may  merely  assume  the  Co.   v.   Palmer,   52   Minn.   174,   177, 

ordinary    state    of    affairs,    in    ac-  53  N.   W.   1137;    Hooper  v.   Moore, 

cordance  with  the  general  knowl-  5    Jones    L.     (N.    Car.)     130,    132; 

edge   of   the   subject,   until   it  has  Hale    v.    New    Jersey,    &c.    Co.    15 

reason    to    believe   otherwise.  Conn.    539,    549,    39    Am.    Dec.    398. 

"  State    V.    Main,    69    Conn.    123,  So,    while    evidence    corresponding 

61  Am.  St.  30,  39.  with    what    the    court    takes    judi- 

"  Citing   Brown   v.    Piper,    91   U.  cial   notice   of   is   unnecessary,    its 

S.   37,  43;    Commonwealth  v.   Mar-  admission  is  held  to  be  harmless.  ; 

zyuski,  149  Mass.  68.  State    v.     Morris,    47    Conn.     179;  I 

"  Citing   Thayer's   Cases   on   Ev.  Munshower  v.  State,  55  Md.  11,  39  ' 

20.  Am.  R.   414.  . 

'^  Citing  State  v.  Morris,  47  Conn.  So,    generally,    is    its    exclusion.  ' 

179,  180.     See,  also,  State  v.  Wag-  Gormley  v.  Bunyan,  138  U.  S.  623,  | 

ner,  61  Me.  178.  11    Sup.     Ct.     453;     Luce    v.    Dor- 

"For   other   cases   in   which   the  Chester,   &c.    Co.    105   Mass.    297,   7 

taking  of  judicial  notice  has  been  Am.    R.    522.      But    see    White    v. 

held    to    take    the    question    from  Phcenix   Ins.    Co.    83    Me.    279,.   281 

the  jury  and  make  it  one  for  the  22  Atl.  167. 
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of  the  forum.  So  there  are  often  well-known  facts  that  it  would  be 
almost  impossible  to  prove  under  the  strict  rules  of  evidence,  and, 
even  if  possible,  it  would  render  litigation  interminable  if  proof  of 
all  such  facts  were  required.  The  doctrine  of  judicial  notice  is  based 
largely  on  considerations  of  expediency  and  convenience.  In  its  widest 
scope,  and  not  merely  as  a  rule  of  evidence,  it  may  be  based  upon 
necessity,  for  there  can  be  no  reasoning  or  judicial  investigation 
without  assuming  or  judicially  noticing  something;  or  it  may  also 
be  based  upon  principles  of  justice  requiring  appellate  courts,  as 
well  as  trial  courts,  to  apply  their  knowledge  of  the  law  and  of  prin- 
ciples and  facts  known  to  them  judicially  to  the  case  made  by  the 
pleadings  or  evidence. 

§  42.  General  scope  and  limits  of  judicial  notice. — The  two  max- 
ims, manif  esta  probatione  non  indigent,  and  non  ref  ert  quid  notum  sit 
judici  si  notum  non  sit  in  forma  judicii,  "seem  to  intimate  the  whole 
doctrine  of  judicial  notice."^^  These  maxims  together  "intimate"  the 
general  rule  and  its  limitation.  Thus,  as  a  general  rule,  courts  will, 
ordinarily,  take  judicial  notice  of  whatever  is  or  ought  to  be  generally 
known  within  the  limits  of  their  jurisdiction.^^     A  fact  may  be  the 


"  Thayer's  Prelim.  Treatise  on 
Ev.  277.  We  find  the  first  rule 
or  principle  expressed  in  other 
maxims  as  well  as  in  the  one  to 
which  Professor  Thayer  has  called 
attention.  Thus,  we  have  the 
maxims.  Lex  non  requirit  verificari 
quod  apparet  curiae,  and  Quod 
constat  curiae  opere  testium  non 
indiget.  9  Coke  54  h;  2  Coke  Inst. 
662;  2  Bouvier  Law  Diet.  (Rawle's 
Ed.)  361,  375. 

="  Salomon  v.  State,  28  Ala.  83; 
McDaniel  v.  State,  76  Ala.  1;  Gor- 
don, &c.  Co.  V.  Tweedy,  74  Ala.  232, 
238,  49  Am.  R.  813;  People  v. 
Mayes,  113  Cal.  618,  45  Pac.  860; 
Brumagln  v.  Bradshaw,  39  Cal.  24, 
40;  State  v.  Main,  69  Conn.  123, 
133,  61  Am.  St.  30,  37  Atl.  80; 
Chicago,  &c  R.  Co.  v.  Warner,  108 
111.  538;  Wasson  v.  First  Nat. 
Bank,  107  Ind.  206,  221;  State  v. 
Braskamp,  87  Iowa,  588,  590,  54 
N.  W.   532;    White  v.   Phoenix  Ins. 


Co.  83  Me.  279,  22  Atl.  167;  Grimes 
V.  Eddy,  126  Mo.  168,  47  Am.  St. 
653,  660;  People  v.  Snyder,  41  N. 
Y.  397;  Porter  v.  Waring,  69  N. 
Y.  250;  Hunter  v.  New  York,  &c. 
R.  Co.  116  N.  Y.  615;  Kilpatrick 
v.  Commonwealth,  31  Pa.  St.  198; 
Austin  V.  State,  101  Tenn.  563,  48 
S.   W.   305    (hut  see   same  case  in 

179  U.  S.  343,  21  Sup.  Ct.  32); 
Tewksbury  v.  Schulenberg,  41  Wis. 
584;  Brown  v.  Piper,  91  U.  S.  37; 
Whitney  v.  United  States,  167  U. 
S.  529,  17  Sup.  Ct.  857;  Schollen- 
berger  v.  Pennsylvania,  171  U.  S. 
1,  18  Sup.  Ct.  757;  Leovy  v. 
United  States,  177  U.  S.  621,  20 
Sup.   Ct.  R.  797;   Neely  v.  Henkel, 

180  U.  S.  109,  21  Sup.  Ct.  302; 
Fowle  V.  Park,  48  Fed.  789;  Lyon 
v.  Marine,  55  Fed.  964;  Rex  v. 
Woodward,  1  Moody,  323;  Lanfear 
V.  Mestier,  18  La.  Ann.  497,  89  Am. 
Dec.  658,  and  note.  See,  also,  Ol- 
ive V.   State,   4   L.   R.   A.   33,  and 
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subject  of  judicial  knowledge,  although  it  is  not  formally  stated  or 
recorded  in  any  document  or  book,''^  nor  is  it  necessary  that  the  judge 
as  an  individual,  should  actually  know  the  fact^^  without  investiga- 
tion, for,  in  order  to  accurately  inform  himself  on  the  subject,  he 
may  resort  to  any  trustworthy  and  proper  source  of  information.^" 
But  of  mere  private  or  special  facts  known  only  to  the  judge  indi- 
vidually and  not  judicially,  notice  will  not  be  taken  without  evi- 
dence or  proof.'"  The  scope  of  judicial  knowledge  is  constantly  ex- 
panding with  the  advancements  made  in  art,  science  and  general 
knowledge,  and  there  are  many  things  of  which  judicial  notice  will 
now  be  taken  that  were  unknown  or  in  doubt  a  few  years  ago.  The 
tendency  of  the  courts  has  been  to  enlarge  the  field  of  the  doctrine,  as 
they  have  been  called  upon  to  determine  its  application  in  .particular 
inst-ances,  even  more  rapidly  than  the  increase  in  general  knowledge 


note;  "Matters  Requiring  Judicial 
Notice,"  28  Am.  Law  Reg.  (U.  S.) 
193,  321,  449;  "Judicial  Notice  of 
Facts,"  5  So.  Law  Rev.  (U.  S.) 
214;  "Of  What  the  Courts  Will 
Take  Judicial  Notice,"  2  Cent.  Law 
Jour.  393,  407. 

"Salomen  v.  State,  28  Ala.  83; 
Phillips  V.  City  of  Detroit,  111  U. 
S.  604,  4  Sup.  Ct.  580;  and  au- 
thorities cited  in  last  preceding 
note. 

Nor,  on  the  other  hand,  does  it 
necessarily  follow  that  judicial 
knowledge  will  he  taken  of  a  mat- 
ter as  true  merely  because  it  is 
so  stated  in  some  book.  Kaola- 
type,  &c.  Co.  V.  Hoke,  30  Fed. 
444;  McKinnon  v.  Bliss,  21  N.  Y. 
206.  See,  also,  Ausman  v.  Veal, 
10  Ind.  355. 

="  Gordon,  &c.  Co.  v.  Tweedy,  74 
Ala.  232,  49  Am.  R.  813;  Brown 
V.  Piper,  91  U.  S.  37;  Fremont  v. 
United  States,  17  How.  (U.  S.)  542, 
557;   See  post,  §  74. 

=°  Jones  V.  United  States,  137  U. 
S.  202,  11  Sup.  Ct.  80,  85;  Bar- 
ranger  V.  Baum,  103  Ga.  465,  30 
S.  E.  524;  State  v.  Wagner,  61  Me. 
178;      Swinnerton     v.      Columbian 


Ins;  Co.  37  N.  Y.  174,  93  Am.  Dec. 
560;  The  Charlsieh,  42  L.  J.  Adm. 
17,  L.  R.  4  Adm.  &  Exec.  59;  An- 
swer of  Judges  to  House  of  Lords, 
22  How.  St.  L.  302.  See,  for  full 
treatment  of  this  subject,  post,  § 
74. 

'"Mayor,  &c.  of  New  Orleans  v. 
Ripley,  5  La.  120,  25  Am.  Dec.  175; 
Pearson  v.  Darrington,  32  Ala.  227; 
Detroit,  &c.  R.  Co.  v.  Crane,  50 
Mich.  182;  Chattanooga,  &c.  R.  Co. 
V.  Owen,  90  Ga.  265,  15  S.  E.  853; 
State  V.  Lincoln  Gas  Co.  38  Neb. 
33,  56  N.  W.  789;  State  v.  School 
District,  38  Neb.  237,  56  N.  W.  791; 
State  V.  Edwards,  19  Mo.  674;  Pur- 
dy  V.  Erie  R.  Co.  162  N.  Y.  42, 
56  N.  E.  508,  509;  Johnson  v.  Su- 
perior, &c.  R.  Co.  91  Wis.  233,  64 
N.  W.  753.  See,  also.  Partridge  v. 
Strange,  Plow.  77,  83,  84. 

"Of  private  or  special  facts,  in 
trials  in  equity  and  at  law,  the 
court  or  jury,  as  the  case  may  be, 
is  bound  carefully  to  exclude  the 
Influence  of  all  previous  knowl- 
edge." Brown  v.  Piper,  91  U.  S. 
37,  42.  Compare  Hoyt  v.  Russell, 
117  U.  S.  401,  and  Secrist  v.  Petty, 
109  111.  188. 
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would  seem  to  justify;  but  this  power  should  be  exercised  by  the 
courts  with  great  caution  f^  and  it  has  been  said  that  every  reasonable 
doubt  as  to  whether  the  requisite  notoriety  exists  should  be  resolved 
in  the  negative.*''  Some  matters  are  the  subject  of  judicial  notice 
because  they  axe  part  of  the  law  of  the  land,  others  because  they 
are  peculiarly  within  the  knowledge  of  the  particular  court,  and 
others  because  some  statute  so  provides;  but  in  many  instances  the 
only  test  is  that  of  notoriety,  and  different  courts  may  well  differ  as 
to  what  is  or  ought  to  be  generally  known  at  different  times.  It  is 
evident,  therefore,  that  general  rules  are  of  little  value  in  determining 
whether  the  court  will  take  judicial  notice  of  a  particular  fact  in  any 
particular  case,  and  that  it  is  necessary  to  examine  and  classify  the 
authorities  as  far  as  it  may  be  possible,  considering  the  great  variety 
of  facts  of  which  the  courts  have  held  that  they  would  take  judicial 
notice. 

§  43.  Law  of  the  forum. — ^Without  knowledge  of  the  law  of  the 
forum  a  right  decision  could  not  be  reached  and  there  could  be  no 
satisfactory  judicial  investigation.  Such  knowledge  is  imputed  to  all 
judges,  and  they  must  take  judicial  notice  of  all  general  laws  in  force 
in  the  jurisdiction  in  which  they  sit.'*  This  includes  the  common  law 
or  law  as  it  exists  unaffected  by  legislation,  the  constitution  of  the 
state  and  of  the  United  States,  public  statutes,  the  law  of  nations, 
public  treaties  of  their  own  government  and  well  known  general  cus- 
toms, such  as  the  law  merchant. 

§  44.    Public  statutes. — Judicial  notice  will  be  taken  of  the  public 

"Georgia  Pac.  R.  Co.  v.  Gaines,  2  Q.  B.   (1892)  724;   note  to  State 

88  Ala.   377,  7  So.   382;   Brown  v.  v.  Twltty,  11  Am.  Dec.  780,  and  au- 

Piper,  91  U.  S.  37,  43.  thorities  cited  in  the  notes  to  the 

"'Brown   v.   Piper,   91  U.   S.   37,  following  sections.     This  rule  ap- 

43.  plies  to  the  Federal  courts  as  well 

==  Norman    v.    Kentucky    Board,  as  the  State  courts,  and  the  Su- 

93  Ky.  537,  18  L.  R.  A.  556,  20-  S.  preme  Court  of  the  United  States 

W.  901;  Mannon  v.  White,  151  Ind.  takes  judicial  notice  of  the  law  of 

445,  451,  51  N.  B.  930;    St.  Louis,  any  state,  whether  depending  upon 

&c.   R.    Co.   V.   Weaver,   35   Kans.  statutes  or  judicial  opinions.    La- 

412;   11  Pac.  408;  Wilson  v.  Bum-  mar  v.  Micou,  114  U.  S.  218,  5  Sup. 

stead,  12  Neb.  1;  ^x.  parte  Kearney,  Ct.   857;    Owings  v.    Hull,    9    Pet. 

55  Gal.  212,  221;   Jewell  v.  Center,  (TJ.    S.)    607;    Pennington    v.    Gib- 

25  Ala.  498;  Owen  v.  Boyle,  15  Me.  son,  16  How.  (U.  S.)  65;  Carpenter 

147,  32  Am.  Dec.  143;    The  Scotia,  v.    Dexter,    8    Wall.    (U.    S.)    513; 

14    Wall.    (U.    S.)    170;    Scott    v.  Fourth    Nat.    Bank    v.    Francklyn, 

Brown,   61  L.   J.   Q.   B.   738,   L.   R.  120  U.  S.  747,  7  Sup.  Ct.  757. 
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statutes  enacted  by  the  legislature  of  the  state,**  of  the  public  acts 
of  Congress/"  and  of  the  provisions  of  the  constitution  of  the  state*' 


"Schwerdtlo  v.  Placer  County, 
108  Cal.  589,  41  Fac.  448;  Lane  v. 
Harris,  16  Ga.  217;  Laidley  v.  Cum- 
mings,  83  Ky.  606;  Norman  v.  Ken- 
tucky Board,  93  Ky.  537,  18  L.  R. 
A.  556,  20  S.  W.  901;  Bowen  v. 
Missouri  Pac.  R.  Co.  118  Mo.  541. 
24  S.  W.  436;  Knight  v.  United 
States  Land  Ass'n,  142  U.  S.  161, 
12  Sup.  Ct.  258;  People  v.  Hill, 
163  111.  186,  36  L.  R.  A.  634,  46 
N.  B.  796;  Cincinnati,  &c.  R.  Co.  v. 
Clifford,  113  Ind.  460.  15  N.  B. 
624;  Duncan  v.  Cobb,  32  Minn. 
460;  State  v.  Snow,  117  N.  Car.  774. 
23  S.  E.  322;  Flanigan  t.  Wasli- 
Ington  Ins.  Co.  17  Pa.  St.  306;  Du- 
ren  t.  Houston,  &c.  R.  Co.  86  Tex. 
287.  24  S.  W.  258;  King  County 
V.  Ferry,  6  Wash.  536,  19  L. 
R.  A.  500;  Duncan  t.  Lynchburg 
(Ya.)  48  L.  R.  A.  331;  Berliner 
v.  Town  of  Waterloo,  14  Wis.  378; 
Horn  T.  Chicago,  &c.  R.  Co.  38 
Wis.  463.  By  Federal  as  well  as 
State  courts.  Lamar  t.  Micou, 
114  U.  S.  218,  5  Sup.  Ct.  857; 
Gormley  v.  Bunyan,  138  U.  S.  623. 
11  Sup.  Ct  453;  Merchants'  Exch. 
Bank  v.  McGraw,  59  Fed.  972; 
Western.  &c.  R.  Co.  v.  Roberson. 
61  Fed.  592;  Mutual  Life  Ins.  Co. 
V.  Hill,  97  Fed.  263,  49  L.  R.  A. 
127  (reversed  on  another  point); 
Mutual  Life  Ins.  Co.  t.  Dingley, 
100  Fed.  408,  49  L.  R.  A.  132.  But 
on  writ  of  error  to  a  State  Supreme 
Court,  the  United  States  Supreme 
Court  declines  to  take  notice  of 
the  law  of  another  State  which 
could  not  be  noticed  In  the  State 
Supreme  Court.  Lloyd  v.  Mat- 
thews, 155  U.  S.  222,  15  Sup.  Ct 
70;  Chicago,  &c.  R.  Co.  v.  Wig- 
gins Ferry  Co.  119  U.  S.  615,  7 
Sup.    Ct    398;     Hanley    v.    Dono- 


ghue,  116  U.  S.  1,  6  Sup.  Ct  242. 

"Davis'  Estate  v.  Watkins,  56 
Neb.  288,  76  N.  W.  575;  St  Louis, 
&c.  R.  Co.  T.  Brown,  67  Ark.  295. 
54  S.  W.  865;  Mims  v.  Davidson,  49 
Ga.  361;  Nitche  v.  Earle,  117  Ind. 
270,  19  N.  B.  749,  752;  Coughran  t. 
Oilman,  81  la.  442,  46  N.  W.  1005; 
Papin  V.  Ryan,  32  Mo.  21;  Bird  v. 
Commonwealth,  21  Gratt  (Va.) 
800;  Mlms  v.  Swartz,  37  Tex.  13; 
Chesapeake,  &c.  Co.  v.  Baltimore, 
&c.  Co.  4  Gill.  &  J.  (Md.)  1,  63; 
Kessel  v.  Albetis.  66  Barb.  (N.  T.) 
362;  Brimhall  v.  Van  Campen,  8 
Minn.  13,  82  Am.  Dec.  118;  Benner 
V.  Atlantic.  &c.  Co.  134  N.  Y.  156, 
17  L.  R.  A.  220.  But  not  of  special 
private  acts  of  Congress.  Denver, 
&c.  R.  Co.  T.  United  States.  9  N. 
Mex.  389.  64  Pac.  336;  Ijeland  v. 
Wilkinson.  6  Pet  (U.  S.)  317; 
United  States  Bank  t.  Stearns.  15 
Wend:  (N.  Y.)  314.  But  compare 
Bayly's  Admr.  v.  Chubb.  16  Gratt. 
(Va.)  284.  See.  also,  Greenville 
Nat.  Bank  v.  Evans-Snider  Buel 
Co.  9  Okla.  353.  60  Pac.  249. 

"Mills  V.  Green.  159  U.  S.  651. 
16  Sup.  Ct.  132.  134  (knowledge 
of  state  constitution  by  federal 
courts) ;  De  Chastellux  v.  Fairchild. 
15  Pa.  St.  18.  53  Am.  Dec.  570.  is 
usually  cited  in  support  of  this 
proposition  and  the  recent  case  of 
Conlin  v.  Board,  99  Cal.  17.  37  Am. 
St.  17,  has  also  been  cited  in  its 
support,  but  these  cases  do  not 
state  the  rule  expressly,  and  are  no 
more  in  point  than  hundreds  of 
other  cases  where  constitutional 
questions  have  been  involved.  They 
all  impliedly  or  by  necessary  In- 
ference assert  the  same  rule.  In- 
deed, no  authorities  are  required 
to  establish  the  self-evident  prop- 
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and  that  of  the  United  States.^'  This  nde  also  extends  to  notice  of 
the  time  when  such  statutes  -vrent  into  effect,"  their  amendment  or 
repeal/'  and  to  various  matters  affecting  their  validity,  meaning  and 
construction.*"  It  is  a  disputed  question  as  to  whether  legislative 
journals  may  be  looked  to  for  this  purpose  without  being  introduced 
in  evidence,*^  but  the  weight  of  authority,  as  well  as  reason,  declares 


osition  that  courts  take  judicial  no- 
tice of  tlie  supreme  law  of  the  land 
which  they  are  engaged  in  admin- 
istering, and  of  the  constitution 
under  which  they  are  organized, 
and  to  which,  indeed,  they  owe 
their  very  existence. 

"Furman  v.  Nichol,  8  Wall.  (U. 
S.)  44;  Marbury  v.  Madison,  1 
Cranch  (U.  S.),  137;  Graves  v. 
Keaton,  3  Coldw.  (Tenn.)  8;  note  to 
State  V.  Twitty,  11  Am.  Dec.  781. 

"State  V.  Bailey,  16  Ind.  46,  79 
Am.  Dec.  430;  Heaston  v.  Cincin- 
nati, &c.  R.  Co.  16  Ind.  275,  79  Am. 
Dec.  430;  Pierson  v.  Baird,  2 
Greene  (la.)  235;  Duncan  v.  CJobb, 
32  Minn.  460;  Hoyt  v.  Russell,  117 
U.  S.  401,  6  Sup.  Ct.  881;  Mills 
v.  Green,  159  U.  S.  651,  16  Sup.  Ct. 
132;  People  v.  Hopt,  3  Utah, 
396;  Attorney  General  v.  Foote, 
11  Wis.  14,  78  Am.  Deo.  689.  But 
not,  unless  on  some  other  ground, 
of  particular  acts  done  under  them 
or  the  manner  in  which  they  have 
been  carried  out.  Atkinson  v.  Mott, 
102  Ind.  431;  .Indianapolis,  &c.  R. 
Co.  v.  Caldwell,  9  Ind.  397; 
Schwerdtle  v.  Placer  County,  108 
Cal.  589,  41  Pac.  448;  Chesapeake, 
&c.  Co.  V.  Baltimore,  &c.  R.  Co. 
4  Gill.  &  J.  (Md.)  1;  Bledsoe  v.  Doe, 
4  How.  (Miss.)  13;  State  v.  Macy, 
72  Mo.  App.  427. 

"•Vance  v.  Rankin.  194  111.  625, 
62  N.  E.  807;  Lavalle  v.  People,  6 
111.  App.  157;  Wilsel  v.  Board,  120 
N.  Car.  451,  27  S.  E.  117;  Parent 
V.  Walmsey,  20  Ind.  82;  State  v. 
O'Conner,   13   La.   Ann.    486;    Com- 


monwealth v.  Bierman,  13  Bush. 
(Ky.)  345;  Springfield  v.  Worces- 
ter, 2  Cush.  (Mass.)  52;  Belmont 
V.  Morrill,  69  Me.  314. 

"State  V.  Main,  69  Conn.  123, 
61  Am.  St.  30;  Stout  v.  Board  of 
Commissioners,  107  Ind.  343,  8  N. 
E.  222;  City  of  Topeka  v.  Gillett, 
32  Kans.  431,  4  Pac.  800;  Division 
of  Howard  County,  15  Kans.  194; 
Central  Trust  Co.  v.  AshviUe  Land 
Co.  72  Fed.  361, 365;  Smith  v.  Speed, 
60  Ala.  276.  But  see  People  v. 
Mahaney,  13  Mich.  481,  491;  Conlln 
V.  Board,  99  Cal.  17,  37  Am.  St.  17. 

"Moody  V.  State,  48  Ala.  115, 
17  Am.  R.  28;  Stein  v.  Leeper, 
78  Ala.  517;  State  v.  Hocker.  36 
Fla.  358,  18  So.  767;  People  v. 
Mahaney,  13  Mich.  481;  Division 
of  Howard  County,  15  Kans.  194; 
Board  of  Commissioners  v.  Ben- 
ford,  93  Ind.  383;  Barnard  v.  Gall, 
43  La.  Ann.  959,  10  So.  5;  McDonald 
V.  SUte,  80  Wis.  407,  50  N.  W. 
185;  Lomess  v.  State,  5  S.  Dak. 
321;  Ritchie  v.  Richards,  14  Utah, 
345,  47  Pac.  670;  Green  v.  Weller, 
32  Miss.  650;  State  v.  Mason,  155 
Mo.  486,  55  S.  W.  636.  See,  also, 
Evans  v.  Browne,  30  Ind.  514,  95 
Am.  Dec.  710;  City  of  Evansville 
V.  State,  118  Ind.  426,  434,  21  N.  E. 
267;  People  v.  McElroy,  72  Mich. 
446,  2  L.  R.  A.  609;  Gardner  v.  The 
Collector,  6  Wall.  (U.  S.)  499; 
Pangborn  v.  Young,  32  N.  J.  L.  29; 
Sherman  v.  Story,  30  Cal.  253,  276; 
Post  V.  Supervisors,  105  U.  S.  667. 

Contra    (holding    that    an    issue 
may  be  formed  and  evidence  intro- 
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that  if  they  may  be  considered  at  all,  the  court  may  talie  judicial 
notice  of  them  without  the  formation  and  trial  of  an  issue  in  the 
ordinary  way  for  the  purpose  of  investigating  their  validity.  An  act 
declared  by  the  legislature  to  be  public,  will  be  noticed  as  such,*" 
and  the  mere  fact  that  it  is  restricted  as  to  locality,  if  it  is  general 
in  its  application  to  persons,  will  not  necessarily  deprive  it  of  the 
character  of  a  public  statute,  or  prevent  it  from  being  treated  as 
such.*' 


duced),  Webster  v.  City  of  Hast- 
ings, 56  Neb.  669,  77  N.  W.  127; 
Spangler  v.  Jacoby,  14  111.  297; 
Illinois  Cent.  R.  Co.  v.  Wren,  43 
111.  77;  Grob  v.  Cushman,  45  111. 
119;  Illinois  Cent.  R.  Co.  v.  People, 
143  111.  434,  33  N.  E.  173;  People  v. 
Purdy,  2  Hill  (N.  Y.),  31,  4  Hill 
(N.  Y.)  384;  Auditor  v.  Haycraft, 
14  Bush.  (Ky.)  284;  People  v.  Su- 
pervisors, 8  N.  Y.  317;  Fowler  v. 
Pierce,  2  Cal.  165.  See,  also,  Legg 
V.  Mayer,  42  Md.  203,  220.  In  some 
of  the  cases  the  real  question  was 
as  to  whether  the  legislative  jour- 
nals should  control  the  enrolled 
act  and  certificate  thereto,  and  it 
was  not,  therefore,  merely  a  ques- 
tion of  judicial  notice.  As  holding 
the  enrolled  bill,  properly  certified, 
to  be  conclusive,  see  Field  v.  Clark, 
143  U.  S.  649,  where  the  author- 
ities on  both  sides  are  cited  by 
states  in  a  note,  and  Harwood  v. 
Wentworth,  162  U.  S.  547,  16  Sup. 
Ct.  890.  For  the  opposite  view, 
with  a  large  collection  of  author- 
ities, see  Ritchie  v.  Richards,  14 
Utah,  345,  47  Pac.  670,  678.  Unless 
otherwise  provided  by  statute  the 
court  is  not  concluded  by  the  print- 
ed statute  book,  but  may  at  least 
refer  to  the  original  on  file  in  the 
proper  oflice.  Bowen  v.  Missouri 
Pac.  R.  Co.  118  Mo.  541,  24  S.  W. 
436;  Moody  v.  State,  48  Atl.  115, 
17  Am.  R.  28;  Gardner  v.  The 
Collector,  6  Wall.  (U.  S.)  499; 
Clare  v.  State,  5  la.  509;   Evans  v. 


Browne,  30  Ind.  514,  95  Am.  Dec. 
710.  But  see  People  v.  Devlin,  33 
N.  Y.  269,  and  cases  cited.  In  some 
instances  the  courts  are  required 
by  statute  to  take  judicial  notice 
of  a  certain  medium,  such  as  a 
certain  edition  of  the  statutes  or 
the  like.  The  Pawaschick,  2  Low- 
ell, 142;  of  proof,  1  R.  S.  U.  S. 
§  908.  See,  also,  Ennis  v.  Smith, 
14  How.    (U.   S.)   400,   426-430. 

"  Hammett  v.  Little  Rock,  &c. 
R.  Co.  20  Ark.  204;  Peoria,  &c. 
R.  Co.  V.  People,  116  111.  401; 
Doyle  V.  Village  of  Bradford,  90 
111.  416;  Cincinnati,  &c.  R.  Co.  v. 
Clifford,  113  Ind.  460,  15  N.  E. 
524;  Eel  River,  &c.  Ass'n  v.  Topp, 
16  Ind.  242;  State  v.  dinger  (la.) 
72  N.  W.  441;  Bowie  v.  Kansas 
City,  51  Mo.  454;  Hawthorne  v. 
Hoboken,  32  N.  J.  L.  172;  Mis- 
souri, &c.  R.  Co.  V.  Colburn,  90 
Tex.  230,  38  S.  W.  153;  Covington, 
&c.  Co.  V.  Shepherd,  20  How.  (U. 
S.)  227;  Case  v.  Kelly,  133  U.  S. 
21,  10  Sup.  Ct.  216;  Beaty  v. 
Knowles,  4  Pet.  (U.  S.)  152 
Beaumont  v.  Mountain,  10  Bing. 
404.  See,  also.  State  v.  Webb's 
River,  &c.  Co.  97  Me.  559,  55  Atl. 
495. 

"  Albriltin  v.  Mayer,  &c.  6P  Ala. 
486;  Bevens  v.  Baxter,  23  Ark. 
387;  Town  of  Griswold  v.  Gallup, 
22  Conn.  208;  Levy  v.  State,  6 
Ind.  281;  Commonwealth  v.  Bier> 
man,  13  Bush.  (Ky.)  345;  Com- 
monwealth V.  Throckmorton   (Ky.) 
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§  45.  Private  statutes. — Judicial  notice  will  not  be  taken  of  pri- 
vate statutes,**  unless  they  are  required  by  the  constitution  or  act 
of  the  legislature  to  be  so  noticed.*'  But,  as  already  shown,  an  act, 
although  restricted  as  to  territory  affected,  is  not  necessarily  private, 
and  municipal  charters  and  acts  for  the  incorporation  of  public  and 
quasi  public  corporations  are  generally  public  acts  of  which  judicial 
notice  may  be  taken.*"    So  the  amendment  of  a  private  act  by  a  pub- 


32  S.  W.  130;  Pierce  v.  Kim- 
ball, 9  Me.  54,  23  Am.  Dec. 
537;  State  v.  Jarrett,  17  Md.  309; 
Hammond's  Lessees  v.  Tuloes,  4 
Md.  138;  Burnham  v.  Webster,  5 
Mass.  266;  Le  Roy  v.  East  Sag- 
inaw, &c.  R.  Co.  18  Mich.  233,  100 
Am.  Dec.  162;  Burlington,  &c.  Co. 
V.  Board,  67  Minn.  327;  Woocke 
v.  Nortman,  85  Mo.  298;  State  v. 
Cooper,  101  N.  Car.  684,  688,  8  S. 
E.  134;  Rauch  v.  Commonwealth, 
78  Pa.  St.  490;  Meshke  v.  Van 
Doren,  16  Wis.  319.  See,  also, 
Darling  v.  Hitchcock,  25  U.  C.  Q. 
B.  463;  Jones  v.  Town  of  Lake 
View,  151  111.  663,  38  N.  E.  688; 
Miller  v.  Matthews,  87  Md.  464, 
40  Atl.  176;  City  of  Covington  v. 
Hoadley,   83   Ky.   444. 

*•  City  of  Mobile  v.  Louisville, 
&o.  R.  Co.  124  Ala.  132,  26  So. 
902;  Broad  Street  Hotel  Co.  v. 
Weaver,  57  Ala.  26;  Ellis  v.  East- 
man, 32  Cal.  447;  Halbert  v. 
Skyles,  1  A.  K.  Marsh.  (Ky.)  368; 
Rudd  v.  Deposit  Bank,  20  Ky.  L. 
R.  1497,  49  S.  W.  971;  Working- 
men's  Bank  v.  Converse,  33  La. 
Ann.  963;  Atchison,  &c.  R.  Co.  v. 
Blackshire,  10  Kans.  477;  Denver, 
&c.  R.  Co.  V.  United  States,  9  N. 
Mex.  382,  389;  Perdicares  v.  Tren- 
ton City,  &c.  Co.  29  N.  J.  L.  367; 
State  V.  Haddonfleld,  &c.  Co.  65 
N.  J.  L.  97,  46  Atl.  700;  First  Nat. 
Bank  v.  Gruber,  87  Pa,  St.  468, 
30  Am.  R.  378;  SomervlUe  v. 
WinbiBh,   7  Gratt.    (Va.)   205;    Le- 


land  V.  Wilkinson,  6  Pet.  (U.  S.) 
317. 

As  to  what  are  private  statutes 
and  what  are  public  statutes,  see 
Levy  V.  State,  6  Ind.  281;  Pierce 
V.  Kimball,  9  Me.  54;  Hart  v.  Bal- 
timore, &c.   R.   Co.   6  W.   Va.   336. 

«  MuUan  v.  State,  114  Cal.  578,  46 
Pac.  670;  People  v.  Hagar,  52  Cal. 
171;  Collier  v.  Baptist,  &c.  Society, 
8  B.  Mon.  (Ky.)  68.  See,  also. 
Chapman  v.  Colby,  &c.  47  Mich.  46; 
Brown  v.  State,  11  Ohio,  276,  280; 
Hale  V.  New  Jersey,  &c.  Co.  15 
Conn.  539,  39  Am.  Dec.  398.  Under 
the  Kentucky  statute,  as  construed 
by  the  Kentucky  Court  of  Appeals, 
that  court  is  required  to  take  ju- 
dicial notice  of  a  private  statute 
only  when  it  is  specially  pleaded 
or  when  it  appears  from  the  record 
that  it  was  relied  on  as  evidence  in 
the  trial  court.  Nichols  v.  Bard- 
well  Lodge,  105  Ky.  168,  48  S.  W. 
426,  1091;  Rudd  v.  Deposit  Bank,  20 
Ky.  L.  R.  1497,  49  S.  W.  971.  See, 
also,  Le  Grande  v.  Hampton-Sid- 
ney College,  5  Munf.   (Va.)  324. 

"Albrilten  v.  Mayor,  &c.  60  Ala. 
486;  Jamieson  v.  Planters'  Bank,  17 
Ala.  754;  Potwin  v.  Johnson,  108 
111.  70;  Peoria,  &c.  R.  Co.  v.  Peo- 
ple, 116  111.  401,  6  N.  E.  497;  Stier 
V.  City  of  Oskaloosa,  41  la.  353; 
City  of  Solomon  v.  Hughes,  24 
Kans.  211;  Buell  v.  Warner,  33  Vt. 
570,  578;  Smith  v.  Janesville,  52 
Wis.  680;  Burfenning  v.  Chicago, 
&c.  R.  Co.  46  Minn.  20.  48  N.  W, 
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lie  act  will  be  judicially  noticed,*'  and  an  act  amending  or  repealing 
a  public  act  would  seem  necessarily  to  be  of  such  a  character  as 
to  require  judicial  notice  to  be  taken  of  it.*' 

§  46.  Common  and  international  law. — Courts  take  judicial  notice 
of  the  common  law  as  it  exists  in  their  jurisdiction,*'  and  in  most 
jurisdictions  they  will  presume,  in  the  absence  of  anything  to  the 
contrary,  that  the  common  law  exists  in  the  other  states  which  were 
originally  colonized  from  England  or  formed  from  such  territory, 
and  will  determine  what  that  law  is  for  themselves.^"    In  determin- 


444;  Gordon  v.  Montgomery,  19  Ind. 
110;  Heaston  v.  Cincinnati,  &c.  R. 
Co.  16  Ind.  275,  79  Am.  Dec.  430; 
Parker  v.  Carolina  Sav.  Bank,  53 
S.  Car.  583,  53  S.  E.  673;  Miller  v. 
Matthews,  87  Md.  464.  See,  also, 
People  V.  Tax  Commissioners,  144 
N.  Y.  483,  39  N.  E.  385.  It  does  not 
always  follow,  however,  that  the 
courts  in  the  absence  of  any  stat- 
utory provision  to  that  effect,  will 
judicially  notice  that  a  particular 
corporation  exists  under  a  general 
law,  merely  providing  for  corpora- 
tions of  that  class.  Danville,  &c. 
Co.  V.  State,  16  Ind.  456;  Johnson  v. 
Common  Council,  16  Ind.  227;  Hop- 
kins V.  Kansas  City,  &c.  R.  Co.  79 
Mo.  98;  State  v.  Cleveland,  80  Mo. 
108;  Temple  v.  State,  15  Tex.  App. 
304,  49  Am.  R.  200,  and  note. 

"  Lavalle  v.  People,  6  111.  App. 
157.  In  Mower  v.  Kemp,  42  La. 
Ann.  1007,  8  So.  830,  the  court  held 
that  although  a  private  act  could, 
ordinarily,  be  noticed  only  when 
introduced  in  evidence,  yet,  as  it 
had  been  recognized  and  enforced 
by  the  same  court  in  other  decis- 
ions judicial  notice  must  be  taken 
of  it  in  the  case' in  question  on  the 
ground  that  the  court  was  bound 
to  take  judicial  notice  of  its  own 
decisions.  But  it  seems  to  us  that 
if  this  proposition  is  applicable  in 
any  case,  it  cannot  be  applied  as 
a  general  rule.    In  State  v.  Deles- 


denier,  7  Tex.  76,  the  court  took 
judicial  notice  of  a  joint  resolu- 
tion. See,  also,  McCarver  v.  Herz- 
berg,   120   Ala.    523,   25   So.   3. 

"See  Belmont  v.  Morrill,  69  Me. 
314.  But  it  has  been  held  otherwise 
as  to  an  act  which,  by  repealing'  a 
repealing  clause,  revived  a  private 
act.  Commonwealth  v.  County 
Com'rs,  1  Pittsb.   (Pa.)   249. 

"  St.  Louis,  &c.  R.  Co.  V.  Weaver, 
35  Kans.  412,  11  Pac.  408;  Wilson 
v.  Burnstead,  12  Neb.  1;  Yoakum  v. 
Selph,  83  Tex.  607,  19  S.  W.  145; 
Owen  V.  Boyle,  15  Me.  147,  32  Am. 
Dec.  143;  Jackson  v.  Pittsburgh, 
&c.  R.  Co.  140  Ind.  241,  39  N.  E. 
663;  Ocean  Ins.  Co.  v.  Fields,  2 
Story  (U.  S.  C.  C.)  59,  75;  Reed  v. 
Wilson,  41  N.  J.  L.  29;  Carpenter 
V.  Grand  Trunk  R.  Co.  72  Me.  388, 
39  Am.  Dec.  340;  Swain  v.  Corn- 
stock,  18  Wis.  463,  466;  Regina  v. 
Nesbitt,  2  Dowl.  &  L.  529,  14  L.  J. 
M.  C.  30;  Brandas  v.  Barnett,  12 
Clark  &  F.  787,  3  Conn.  B.  519. 

''°  Jackson  v.  Pittsburg,  &c.  R. 
Co.  140  Ind.  241,  39  N.  E.  663; 
Buchanan  v.  Hubbard,  119  Ind.  187, 
21  N.  E.  538;  St.  Louis,  &c.  R.  Co. 
V.  Weaver,  35  Kans.  412,  11  Pac. 
408,  415;  Rape  v.  Heaton,  9  Wis. 
328;  Legg  v.  Legg,  8  Mass.  99;  St. 
Nicholas  Bank  v.  State  Nat.  Bank, 
128  N.  Y.  26,  27  N.  E.  849;  Faulk- 
ner V.  Hart,  82  N.  Y.  413,  37  Am. 
R.    574;    Swift    v.    Tyson,    16    Pet. 
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ing  what  the  common  law  is  they  necessarily  take  judicial  notice  of 
the  laws  of  England  as  they  existed  before  the  American  Kevolu- 
tion/^  and,  generally,  whenever  by  subdivision  or  amalgamation  the 
laws  of  another  sovereignty  have  become  a  part  of  the  law  of  the 
forum,  such  laws  may  be  judicially  noticed  as  they  existed  iii  such 
other  sovereignty.^''  So  the  law  of  nations,  which  has  been  adopted 
by  the  civilized  uations  of  the  world  and  by  common  consent  has 
been  acquiesced  in  as  law,  must  be  judicially  known  to  the  courts.^^ 

§  47.     Law  merchant. — The  law  merchant  is  a  part  of  the  common 
law.^*    As  such  it  will  be  judicially  noticed  by  the  cdurts.^^    So  there 


(U.  S.)  1,  19;  Franklin  v.  Twogood, 
25  la.  520,  523;  Carpenter  v.  Grand 
Trunk  R.  Co.  72  Me.  388,  39  Am. 
R.  340;  Martin  v.  Hazzard  Pow- 
der Co.  2  Colo.  596;  Hough taling 
V.  Ball,  19  Mo.  84,  59  Am.  Dec.  331; 
Copley  v.  Sanford,  2  La.  Ann.  335, 
46  Am.  Dec.  548. 

"  Conger  v.  Weaver,  S  Cal.  548, 
65  Am.  Dec.  528,  529;  St.  Louis, 
&c.  R.  Co.  v.  Weaver,  35  Kans. 
412,  11  Pac.  408;  Ocean  Ins.  Co. 
v.  Fields,  2  Story  (U.  S.  C.  C), 
59,  75;  Stokes  v.  Macken,  62  Barb. 
(N.  Y.)  145.  But  not  since  Liv- 
erpool, &c.  Steam.  Co.  v.  Phenix 
Ins.  Co.  129  U.  S.  397,  444,  9  Sup. 
Ct.  469,  473;  Spaulding  v.  Chi- 
cago, &c.  R.  Co.  30  Wis.  110.  See, 
geneirally,  as  to  adoption  of  com- 
mon law,  McKennon  v.  Winn,  22 
L.   R.   A.   501,  with  elahorate  note. 

=^Henthorn  v.  Doe,  1  Blackf. 
(Ind.)  157;  Bouldin  v.  Phelps,  30 
Fed.  547;  Love  v.  Abner,  57  Fed. 
159;  United  States  v.  Chaves,  159 
U.  S.  452,  16  Sup.  Ct.  57;  Arayo 
V.  Currel,  1  La.  528,  540,  541,  20 
Am.  Dec.  286;  Stokes  v.  Macken, 
62  Barb.  (N.  Y.)  145.  See,  also, 
Farmer  v.  Esalva,  11  Ala.  1028; 
Delano  v.  Jopling,  1  Litt.  (Ky.) 
417;  Holley  v.  Holley,  Litt.  Sel. 
Cas.  (Ky.)  505,  12  Am.  Dec.  342; 
Cox  V.  Morrow,  14  Ark.  603. 
Where  territory  has  been  acquired 


from  other  countries  by  the  United 
States,  the  Federal  courts  take  no- 
tice of  the  laws  which  prevailed 
there  at  the  time  of  the  acquisi- 
tion. United  States  v.  Perot,  98 
U.  S.  428;  Fremont  v.  United 
States,  17  How.  (U.  S.)  542; 
United  States  v.  Turner,  11  How. 
(U.  S.)   663. 

"The  Scotia,  14  Wall.  (U.  S.) 
170;  Croudson  v.  Leonard,  4 
Cranch  (U.  S.),  434;  Talbott  v. 
Seeman,  1  Cranch  (U.  S.),  1;  Ocean 
Ins.  Co.  V.  Francis,  2  Wend.  (N. 
Y.)  64,  19  Am.  Dec.  549;  Bock  v. 
Lauman,  24  Pa.  St.  435.  See,  also. 
The  Paquette  Habana,  175  U.  S. 
677,  20  Sup.  Ct.  290;  Hilton  v. 
Guyot,  159  U.  S.  113,  16  Sup.  Ct. 
139,  143;  The  New  York,  175 
U.  S.  187,  20  Sup.  Ct.  67; 
Thompson  v.  Stewart,  3  Conn. 
171,  8  Am.  Dec.  168.  But  compare 
The  Scotland,  105  U.  S.  24. 

"Barnett  v.  Brandao,  6  M.  &  G. 
630,  665,  46  E.  C.  L.  630,  665;  Bdie 
V.  East  India  Co.  2  Burr.  12,  16; 
Donegan  v.  Wood,  49  Ala.  242,  20 
Am.  R.  275,  276;  Piatt  v.  Eads, 
1  Blackf.  (Ind.)  81;  Nash  v.  Har- 
rington, 2  Aik.  (Vt.)  9,  16  Am. 
Dec.  672;  Stagg  v.  Linnenfelser, 
59  Mo.  336. 

""Cook  V.  Renick,  19  111.  598; 
Jewell  V.  Center,  25  Ala.  498; 
Reed   v.   Wilson,   41   N.   J.   L.   29; 
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are  many  general  customs  of  which  the  courts,  because  of  their  no- 
toriety, or  because  they  have  long  been  acquiesced  in  and  sanctioned 
by  judicial  decision,  will  take  judicial  cognizance."* 

§  48.  Treaties. — All  treaties  made  under  the  authority  of  the 
United  States  are  a  part  of  the  law  of  the  land  and  must  be  judicially 
noticed."'  This  rule  includes  treaties  between  the  Indian  tribes  and 
the  United  States."*  But  it  does  not  require  judicial  notice  to  be 
taken  of  the  laws  or  customs  of  the  Indian  tribes,  and  the  courts  will 
not  judicially  notice  the  local  laws  or  customs  of  the  tribes  in  the 
Indian  Territory."' 

§  49.  Foreign  laws. — The  laws  of  foreign  nations  axe  regarded  as 
facts,  and  are  not  the  subject  of  judicial  cognizance  without  proof.*" 


Fleming  v.  McClure,  1  Brev.  (S. 
Car.)  428,  2  Am.  Dec.  671;  Davis 
V.  Hanly,  12  Ark.  645;  Piatt  v. 
Eads,  1  Blackf.  (Ind.)  81,  82. 
There  is  no  presumption,  how- 
ever, that  it  prevails  all  over  the 
world,  or  In  Turkey,  for  instance. 
Aslanian  v.  Dostumian,  174  Mass. 
328,  54  N.  B.  845. 

"Munn  V.  Burch,  25  111.  35; 
First  Nat.  Bank  of  Birmingham 
V.  First  Nat.  Bank  of  Newport, 
116  Ala.  520,  22  So.  976;  Barlow 
V.  Lambert,  28  Ala.  704,  65  Am. 
Dec.  374;  Hogan  v.  Reynolds,  8 
Ala.  59;  Cameron  v.  Blackman,  39 
Mich.  108;  Gregory  v.  Wendell,  39 
Mich.  337,  33  Am.  R.  390;  Las- 
car V.  Farmers'  Bank,  4  Md.  409; 
Wiggins  Ferry  Co.  v.  Chicago,  &c. 
R.  Co.  5  Mo.  App.  347;  Davis  v. 
Kobe,  36  Minn.  214,  1  Am.  St.  663; 
Eaton,  &c.  Co.  v.  Avery,  83  N. 
y.  31;  Merchants'  Nat.  Bank  v. 
Hall,  83  N.  Y.  338;  Watt  &  Co. 
V.  Hoch,  25  Pa.  St.  411;  British, 
&c.  Mortgage  Co.  v.  Tibballs,  63 
Iowa,  468,  19  N.  W.  319.  So  of 
the  law  of  the  road.  Turley  v. 
Thomas,  8  Car.  &  P.  103;  Leame 
V.  Bray,  3  East  593;  Elliott  on 
Roads  and  Streets  (2d  ed.)  §  830, 

"  U.    S.    Const.     Art.     6;    Hauen- 


stein  V.  Lynham,    100    U.    S.    483; 
United   States   v.    Reynes,   9    How. 
(U.  S.)   127;   Neely  v.  Henkel,  180 
U.    S.    109,    21    Sup.    Ct.    302;    La 
Croix  Fils  v.  Sarrazin,  15  Fed.  489 
Calloen    v.     Hope,     75     Fed.     758 
Montgomery  v.  Deeley,  3  Wis.  709 
Jones  V.  Laney,  2  Tex.  342. 

"Godfrey  v.  Godfrey,  17  Ind.  6, 
79  Am.  Dec.  448;  Myers  v.  Mathis, 
2  Ind.  Ter.  3,  46  S.  W.  178;  Kreu- 
ger  V.  Schultz,  6  N.  Dak.  310,  70 
N.  W.  269;  Gay  v.  Thomas,  5  Okla. 
1,  46  Pac.  578;  Wilson  v.  Wall,  6 
Wall.  (U.  S.)  83;  United  States  v. 
Payne,  2  McCrary  (U.  S.  C.  C.) 
289.  See,  also,  Parson  v.  Smith, 
5  Minn.  78,  88;  People  v.  Snyder, 
41  N.  Y.  397;  Howard  v.  Moot,  64 
N.  Y.  262,  271. 

"Hockett  V.  Alston,  110  Fed. 
910;  Wilson  v.  Owens,  86  Fed. 
571;  Campbell  v.  Scott,  3  Ind.  Ter. 
462,  58  S.  W.  719.  Nor  of  partic- 
ular acts  done  under  a  treaty  by 
private  individuals.  Dole  v.  Wil- 
son, 16  Minn.  525. 

'"Wickersham  v.  Johnston,  104 
Cal.  407,  43  Am.  St.  118;  Hale  v. 
New  Jersey,  &c.  Co.  15  Conn.  539, 
39  Am  Dec.  398,  and  note;  Kohn 
V.  Schooner  Renaisance,  5  La. 
Ann.    25,    52    Am.   Dec.    577;    Great 
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This  rule  extends  to  the  laws  of  the  different  states,  and,  under  it, 
the  courts  of  one  state  will  not  take  judicial  notice  of  the  laws  of 
another  state.""-  In  most  jurisdictions  the  presumption  is,  in  the 
absence  of  proof,  that  the  common  law  prevails  in  other  states  in 
which  it  is  the  foundation  of  their  jurisprudence ;""  but  this  is  gen- 
erally taken  as  meaning  the  common  law  as  understood  by  the 
courts  of  the  forum,"^  and  in  some  jurisdictions  the  presumption  is 


Western  R.  Co.  v.  Miller,  19  Mich. 

305;    Chouteau  v.  Pierce,  9  Mo.  3; 

Monroe  v.  Douglass,  5  N.  Y.  447; 

Whitford  v.  Panama  R.  Co.  23  N. 

Y.   465;    Bates  v.-  Virolet,   33   App. 

Div.  (N.  Y.)  436,  34  App.  Div.   (N. 

Y.)  629,  53  N.  Y.  S.  893,  54  N.  Y.  S. 

475;  Dougherty  v.  Snyder,  15  Serg. 

&   R.    (Pa.)    84,   16  Am.   Dec.   520; 

McFee  v.   South  Carolina,  &c.   Co. 

2    McCord    (S.    Car.)    503,    13    Am. 

Dec.  757;  Peck  v.  Hibbard,  26  Vt. 
1  698,  62  Am.  Dec.  605;  McLeod  v. 
]  Connecticut,  &c.  R.  Co.  58  Vt.  727, 
'   6    Atl.    648;    Banco    De   Sonora   v. 

Bankers',  &c.  Co.   (Iowa)  95  N.  W. 

232;    Liverpool,  &c.   Steamship  Co. 

V.  Phoenix,   &c.   Co.   129  U.   S.   397, 

446,    9    Sup.    Ct.    469;    Dainise    v. 

Hale,   91  U.    S.   13;    The   Scotland, 

105    U.    S.    24,    29;     Dickerson    v. 

Matherson,  50  Fed.  73;   Bristow  v. 

Sequeville,  5  Ex.  275,  19  L.  J.  Ex. 

289;    Nelson    v.    Bridfort,    8    Beav. 

527,  10  Jur.  871;   Lloyd  v.  Gulbert, 

L.    R.    1    Q.    B.    115,    129;    note   to 

Olive  V.   State,   4  L.   R.  A.   33,  41. 

But    see    The    New    York,    175    U. 

S.  187,  20  Sup.  Ct.  67. 

"  Leatherwood  v.  Sullivan,  81 
'  Ala.  458,  1  So.  718;  Thorn  v. 
'  Weatherly,  50  Ark.  237,  7  S.  W. 
-  33;  Polk  V.  Butterfield,  9  Colo.  325, 
I  12  Pac.  216;  Hale  v.  New  Jersey, 
.    &c.  Co.  15  Conn.  539,  39  Am.  Dec. 

398,   and   note;    Sumner   v.    Mitch- 
ell,   29    Fla.    179,    30    Am.    St.    106, 

10  So.  562;  Duke  v.  Taylor,  37  Fla. 

64,  31  L.  R.  A.  484;  Mason  v.  Wash, 

1   111.   39,   12   Am.   Dec.   138;    Close 

V.    Stuyvesant,   132   111.    607,   24   N. 


E.  868;  Cincinnati,  &c.  R.  Co.  v. 
ClifCord,  113  Ind.  460,  15  N.  B.  524; 
Ervin  v.  State,  150  Ind.  332,  48 
N.  E.  249;  Jackson  v.  Jackson,  80 
Md.  176,  30  Atl.  752;  Bundy  v. 
Hart,  46  Mo.  460,  2  Am.  R.  525; 
Harvey  v.  Merrill,  150  Mass.  1,  15 
Am.  St.  159,  22  N.  B.  49;  Han- 
cock Nat.  Bank  v.  Ellis,  166  Mass. 
414,  55  Am.  St.  414;  Chipman  v. 
Peabody,  159  Mass.  420,  38  Am.  St 
437;  Wheeler  v.  Constantino,  39 
Mich.  62,  33  Am.  R.  355;  Tem- 
pleton  V.  Brown,  86  Tenn.  50,  5 
S.  W.  441;  Southern  111.  &c.  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453; 
BufEord  V.  Holllman,  10  Tex.  560, 
60  Am.  Dec.  223;  Pittsburgh,  &c. 
R.  Co.  V.  Lewis,  33  Ohio  St.  196; 
Siegel  V.  Robinson,  56  Pa.  St.  19, 
93  Am.  Dec.  775;  Bean  v.  Briggs, 
4  Iowa,  464;  Cutler  v.  Wright,  22 
N.  Y.  472;  Osborn  v.  Blackburn, 
78  Wis.  209,  47  N.  ,W.  75,  23  Am, 
St.  400;  note  to  Olive  v.  State,  4 
L.  R.  A.  33,  42;  note  to  Lanfear 
V.  Mestier,  89  Am.  Dec.  658,  672; 
Cincinnati,  &c.  R.  Co.  v.  McMul- 
len,  117  Ind.  439,  10  Am.  St.  67, 
and  note.  Many  other  authorities 
are  cited  in  the  notes  referred  to. 
But  see,  also,  Gill  v.  Everman,  94 
Tex.  209,  59  S.  W.  531.  In  West 
Virginia  it  is  otherwise  provided 
by  statute.  Wilson  v.  Phoenix,  &c. 
Co.  40  W.  Va.  413,  52  Am.  St  890. 

"  See  note  to  Ormes  v.  Dauchy, 
37  Am.  R.  583,  584;  note  to  State 
V.  Twitty,  11  Am.  Dec.  779,  785. 

"See  ante,  §  46. 
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that  the  laws  of  the  forum,  including  its  statutory  laws,  prevail  in 
other  states.'*  An  exception  to  the  rule  that  the  courts  of  one  state 
will  not  judicially  notice  the  laws  of  another  state  has  been  held  ' 
to  exist  where  a  question  is  litigated  ia  a  state  court  involving  the 
construction  or  enforcement  of  the  federal  constitution  or  statutes, 
so  that  an  appeal  may  be  taken  to  a  federal  court  on  a  federal  ques- 
tion, as,  for  instance,  where  the  question  is  as  to  the  effect  of  a  judg-  ■ 
ment  of  a  court  of  another  state.°°  But  several  of  these  decisions  have 
been  criticised  by  the  Supreme  Court  of  the  United  States,"'  and 
under  the  rule  now  established  in  that  court"'  the  reason  for  the  ex- 
ception no  longer  exists."*    Indeed,  it  is  said  by  the  Supreme  Court 


"  See  note  to  Brown  v.  Wright, 
21  L.  R.  A.  467.  Where  the  mat- 
ter is  necessarily  controlled  by 
statute,  however,  so  that  there  is 
no  common  law  rule  that  can  be 
presumed  to  exist,  as,  for  instance, 
where  the  question  is  as  to  the 
rate  of  interest  on  an  insurance 
policy,  and  there  is  no  evidence 
of  the  foreign  law,  it  seems  more 
logical  to  treat  the  case  as  one 
in  which  the  evidence  fails  to  es- 
tablish an  essential  fact,  than  it 
does  to  assume  that  the  statutory 
law  of  the  forum  governs.  See  In- 
surance Co.  &c.  V.  Forcheimer  & 
Co.  86  Ala.  541,  5  So.  870;  Ca ven- 
der V.   Guild,  4  Cal.  250. 

»  State  of  Ohio  v.  Hinchman,  27 
Pa.  St.  479;  Paine  v.  Schenectady, 
&c.  Co..  11  R.  I.  411;  Butcher  v. 
Bank  of  Brownsville,  2  Kans.  70, 
83  Am.  Dec.  446;  Morse  v.  Hewett, 
28  Mich.  481;  Fellows  v.  Menasha, 
11  Wis.  562;  Salter  v.  Applegate, 
23  N.  J.  L.  115.  See,  also,  Jarvis 
V.  Robinson,  21  Wis.  523,  94  Am. 
Dec.  560;  Shotwell  v.  Harrison,  22 
Mich.  410;  Specklemeyer  v.  Dai- 
ley,  23  Neb.  101,  8  Am.  St.  119; 
Rae  V.  Hulbert,  17  111.  572;  Dor- 
mitzer  v.  German,  &c.  Society,  23 
Wash.  132,  62  Pac.  862. 

"°  Hanley  v.  Donoghue,  116  U. 
S.  1,  6  Sup.  Ct.  242,  245. 


"Lloyd  V.  Matthews,  155  U.  S. 
222,  15  Sup.  Ct.  70;  Chicago,  &c. 
R.  Co.  V.  Wiggins  Ferry  Co.  119 
U.  S.  615,  7  Sup.  Ct.  398. 

"» The  reason  given  was  that  as 
the  Federal  courts  judicially  no- 
tice the  laws  of  all  the  states,  a 
state  court  ought  also  to  take  ju- 
dicial cognizance  of  the  law  of 
another  state  where  the  effect  of 
a  judgment  of  the  latter  state  do-  " 
pended  on  such  laws,  and  the  case 
might  be  appealed  or  taken  on  writ 
of  error  to  the  Supreme  Court  of  the 
United  States.  But,  under  the  de- 
cisions cited  in  the  last  two  notes, 
supra,  that  court  in  such  a  case 
will  not  take  judicial  notice  of  the 
law  of  such  other  state  un- 
less by  the  local  law  the  court 
from  whose  judgment  the  appeal 
is  taken  may  do  so.  In  support 
of  the  general  rule  that  when  it 
becomes  necessary  for  a  court  of 
one  state,  in  order  to  determine 
the  effect  of  a  judgment  rendered 
in  another  state,  to  ascertain  its 
effect  in  the  latter  state,  the  law  - 
of  the  latter  state  must  be  proved 
as  a  fact,  see  Osbom  v.  Black- 
burn, 78  Wis.  209,  47  N.  W.  175, 
23  Am.  St.  400;  Scott  v.  Coleman, 
5  Litt.  (Ky.)  349;  Thomas  v.  Rob- 
inson, 3  Wend.  (N.  Y.)  267;  Van 
Buskirk   v.    Mulock,    18    N.    J.    L. 


§§  50,  51.j 


JUDICIAL  NOTICE. 


54 


of  the  United  States  that  the  reason  given  for  the  exception  was  based 
on  a  misconception,  and  never  existed. 

§  50.  Governments  and  their  symbols, — Courts  take  judicial  no- 
tice not  only  of  their  own  government,  its  flag  and  seal,'"  but  also  of 
the  existence  and  symbols  of  sovereignty  of  foreign  govemments'" 
and  sister  states.'^  But  the  recognition  of  a  foreign  sovereignty  is 
a  political  rather  than  a  judicial  matter,  and  the  courts  must  take 
judicial  notice  of  it  as  determined  by  the  executive  or  legislative 
departments  of  the  government.''''  So  judicial  notice  is  taken  of  the 
existence  of  war  even  in  a  foreign  country  if  officially  recognized  by 
our  own  government.'^ 

§  51.    Territorial  extent,  boundaries  and  divisions  of  country. — 

The  territorial  extent  of  the  sovereignty  and  its  civil  or  political  di- 
visions are  not  only  matters  of  notoriety,  but  they  are  also  matters 
that  are  usually  determined  by  public  lavre.  The  courts  are  bound, 
therefore,  to  take  judicial  cognizance  of  them  and  of  their  relative 


184;  Elliott  v.  Ray,  2  Blackf.  (Ind.) 
31;  Snyder  v.  Snyder,  25  Ind.  399; 
Pelton  V  Platner,  13  Ohio,  209; 
Horton  v.  Critchfield,  18  111.  133; 
Crafts  V.  Clark,  31  Iowa,  77;  Rape 
V.  Heaton,  9  Wis.  328;  Taylor  v. 
Barron,  35  N.  H.  484;  Knapp  v. 
Abell,  10  Allen  (Mass.)  485;  Wright 
V.  Andrews,  130  Mass.  149;  Coates 
V.  Mackey,  56  Md.  416,  419;  Geb- 
hard  v.  Gamier,  12  Bush  (Ky.) 
321,  23  Am.  R.  721;  Holmer  v. 
Broughton,  10  Wend.  (N.  Y.)  75, 
25  Am.  Dec.  536.  See,  also,  Peet 
v.  Hatcher,  112  Ala.  514,  21  So. 
711,  715. 

•'  Commonwealth  v.  Dunlop,  89 
Va.  431,  16  S.  B.  273;  Chicago, 
&c.  R.  Co.  v.  Keegan,  152  111.  413, 
39  N.  B.  33;  United  States  v. 
Johns,  4  Ball.  (U.  S.  C.  C.)  412, 
416;  Rex  v.  Miller,  2  W.  Bl.  797; 
Rex  v.  Gully,  1  Leach  C.  C.  115. 

"Schoerken  v.  Swift,  &c.  Co.  19 
Blatch.  (U.  S.  C.  C.)  209,  7  Fed. 
469;  Church  v.  Hubbart,  2  Cranch 
(U.  S.  C.  C.)  187,  238;  Santissima 
T.  Trinidad,  7  Wheat.   (U.  S.)   283, 


335;  Calhoun  v.  Ross,  60  111.  App. 
309;  Lincoln  v.  Battelle,  6  Wend. 
(N.  Y.)  475;  Lazier  v.  Westcott, 
26  N.  Y.  146;  Griswold  v.  Pit- 
cairn,  2  Conn.  85;  Anonymous,  9 
Mod.  66;  United  States  v.  Wag- 
ner, L.  R.  2.  Ch.  App.  582,  585. 
But  see  The  Estrella,  4  Wheat. 
(U.  S.)  298;  United  States  v.  Pal- 
mer, 3  Wheat.   (U.  S.)  610. 

"Coit  V.  Milliken,  1  Denio  (N. 
Y.),  376;  Robinson  v.  Oilman,  20 
Me.  299;  Ayres  v.  Stewart,  1  Overt. 
(Tenn.)  220.  See,  also,  Yount  v. 
Howell,  14  Cal.  465. 

"Jones  V.  United  States,  137  U. 
S.  202,  11  Sup.  Ct.  80;  Under- 
hill  v.  Hernandez,  168  U.  S.  250, 
18  Sup.  Ct.  R.  83;  Williams  v.  Suf- 
folk Ins.  Co.  13  Pet  (U.  S.)  415; 
Taylor  v.  Barclay,  2  Sim.  213;  Re- 
public of  Peru  V.  Dreyfus,  &c.  Co. 
L.  R.  38  Ch.  Div.  348,  356,  359; 
City  of  Berne  v.  Bank  of  Bngland, 
9  Ves.  Jr.  347. 

"  Underbill  v.  Hernandez,  168 
U.  S.  250,  18  Sup,  Ct.  83.  See, 
also,   Mighell  v.   Sultan  of  Jahore, 
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positions/*  but  not,  necessarily,  of  the  precise  location  of  their  boun- 
daries, further  than  they  may  be  fixed  or  described  in  public  statutes 
or  the  like.'"' 

§  52.  Civil  and  political  subdivisions  and  surveys. — The  courts 
of  a  state  are  bound  to  take  judicial  notice  of  its  civil  or  political 
subdivisions  which  have  been  established  by  public  laws.  Thus  they 
take  notice  of  its  counties.^'    So,  also,  they  take  judicial  notice  of  its 

Co.   V.   Hyatt,   48   Neb.   161,    67   N. 
W.     8.    And    the    United     States 


L.  R.  1  Q.  B.  149;  and  compare 
Bolder  v.  Lord  Huntlngfleld,  11 
Ves.   283,  292. 

"People  T.  Smith,  1  Cal.  9; 
Goodwin  v.  Appleton,  22  Me.  453; 
Martin  v.  Martin,  51  Me.  366; 
United  States  v.  Beebe,  2  Dak. 
292,  11  N.  W.  505;  State  v.  Snow, 
117  N.  Car.  774,  23  S.  E.  322;  State 
V.  Ray,  97  N.  Car.  510;  Winnipise- 
ogee,  &c.  Co.  v.  Young,  40  N.  H. 
420;  Dickerson  v.  Breeden,  30  111. 
279;  Gooding  v.  Morgan,  70  111. 
275;  Vanderwerker  v.  People,.  5 
Wend.  (N.  Y.)  530;  State  v.  Dun- 
well,  3  R.  I.  127;  Deybel'a  Case, 
4  B.  &  Aid.  243;  Humphreys  v. 
Budd,  9  Dowl.  1000;  United  States 
V.  Johnson,  2  Sauy  (U.  S.  C.  C.) 
482;  Wright  v.  Hawkins,  28  Tex. 
452;  Ogden  v.  Lund,  11  Tex.  688 
(notice  taken  by  state  court  of 
boundary  of  U.  S.);  Boston  v. 
State,  5  Tex.  App.  383,  32  Am. 
R.  575;  United  States  v.  Jack- 
son, 104  U.  S.  41  (division  into 
revenue  collection  districts) ;  Hoyt 
V.  Russell,  117  U.  S.  401,  6  Sup. 
Ct.  881.  The  state  courts  take 
judicial  knowledge  of  the  boun- 
daries of  their  own  states.  State 
v.  Pennington,  124  Mo.  388,  27  S. 
W.  1106,  1107;  Gilbert  v.  Moline, 
&c.  Co.  19  Iowa,  319.  So  of  the 
judicial  district  and  counties  in- 
cluded   therein.    Chicago,    &c.    R. 


courts  also  take  notice  of  state 
boundaries.  Thorson  v.  Peterson, 
9  Fed.  517;  Coffee  v.  Groover,  123 
U.  S.  1,  11,  8  Sup.  Ct.  1. 

"Goodwin  v.  Appleton,  22  Me. 
453;  Diggins  v.  Hartshorne,  108 
Cal.  154,  41  Pac.  283;  Deybel'S 
Case,  4  B.  &  Aid.  243;  Fazakerley 
v.  Wiltshire,  1  Strange,  462,  469; 
Brune  v.  Thompson,  2  Q  B.  789. 
But  see  State  v.  Dunwell,  3  B.  I. 
127;  State  v.  Pennington,  124  Mo. 
388,  27  S.  W.  1106,  1107;  Simmons 
V.  Trumbo,  9  W.  Va.  358. 

"  Traunnell  v.  Chambers  Coun- 
ty, 93  Ala.  388,  9  So.  815;  Pitts  v. 
Lewis,  81  Iowa,  55,  46  N.  W.  739; 
Dickenson  v.  Breeden,  30  111.  279; 
Martin  v.  Martin,  51  Me.  366; 
Commonwealth  v.  Desmond,  103 
Mass.  445;  State  v.  Snow,  117  N. 
Car.  774,  23  S.  E.  322;  Ross  v. 
Austin,  2  Cal.  183  (judicial  his- 
tory) ;  People  v.  Thompson,  28  CaJ. 
214,  218  (only  one  county  of  the 
name  in  the  State);  Stoddard  v. 
Sloan,  65  Iowa,  680  (same);  Re- 
gina  v.  St.  Maurice,  16  Q.  B.  908 
(that  a  certain  city  is  also  a  coun- 
ty); State  V.  Glasgow,  Conf.  Rep. 
(N.  Car.)  38,  2  Am.  Dec.  629.  But 
see  Commonwealth  v.  Wheeler, 
162  Mass.  429,  38  N.  E.  1115. 
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townships/'  of  'its  cities,  and  incorporated  towns,'*  and  even  of 
their  area  and  boundaries"  when  established  and  fixed  by  a  public 
statute.  But  courts  are  not  required  to  take,  and  will  not,  ordinarily, } 
take  judicial  notice  of  the  exact  boundaries  of  a  city  or  local  sub- 
division of  the  state  where  they  are  not  fixed  or  described  by  public 
laws.*"    And  it  has  been  held  that  the  courts  are  not  required  to  ju- 


"  Kile  V.  Town  of  Yellowhead, 
80  111.  208;  Phillips  v.  Town  of 
Scales  Mound,  195  111.  353,  63  N. 
E.  180;  Comshock  v.  People,  56 
111.  App.  467;  Commonweal th.  t. 
Kaiser,  184  Pa.  St.  493,  39  Atl. 
299;  Winnipiseogee  Lake  Co.  v. 
Young,  40  N.  H.  420;  Garfield  Twp. 
V.  Samuel  Dodsworth,  &c.  Co.  9 
Kans.  App.  752,  58  Pac.  565;  Re- 
glna  V.  Sharpe,  8  C.  &  P.  436, 
34  E.  C.  L.  468.  See,  also,  Bruner 
V.  Madison  County,  111  111.  11. 
But  compare  Blackenstoe  v.  Wa- 
bash, &c.  R.  Co.  86  Mo.  492;  State 
V.  Cleveland,  80  Mo.  108;  Shlvely 
V.  Lankford,  174  Mo.  535,  74  S.  W. 
835. 

"State  V.  Simpson,  91  Me.  83, 
39  Atl.  287;  Alabama,  &c.  Ins.  Co. 
V.  Cobb,  57  Ala.  547;  Gilbert  v. 
Nat.  Cash  Register  Co.  176  111.  288, 
52  N.  E.  22;  People  v.  Wood,  131  N. 
Y.  617,  and  New  York  cases  there 
cited;  State  v.  Powers,  25  Conn. 
48;  State  v.  Reader,  60  Iowa,  527; 
Solyer  v.  Romanet,  52  Tex.  562; 
Louisville,  &c.  R.  Co.  v.  Hixon, 
101  Ind.  337.  But  see  post,  §  71. 
Public  institutions  established  by 
law  are  also  judicially  noticed. 
Bhaw  V.  State,  3  Sneed  (Tenn.)  86; 
Calloway  v.  Cossart,  45  Ark.  81; 
Oxford  Poor  Rate,  8  El.  &  Bl.  184, 
92  E.  C.  L.  185.  See,  also.  United 
States  V.  Harries,  2  Bond  (U.  S. 
C.  C),  311. 

"  Board  of  Commissioners  v. 
State,  147  Ind.  476,  497,  46  N.  B. 
908,  and  other  Indiana  cases  there 
cited;  Rogers  v.  Cady,  104  Cal. 
288,   43   Am.   St.   100,   38   Pac.    81; 


Kansas  City,  &c.  R.  Co.  v.  Surge, 
40  Kans.  736,  21  Pac.  589;  State  v. 
Thompson,  85  Me.  189,  27  AU.  97; 
State  V.  Pennington,  124  Mo.  388, 
27  S.  W.  1106,  1107;  Common- 
wealth V.  Desmond,  103  Mass.  445; 
Smitha  v.  Flournay's  Adm'rs,  47 
Ala.  345;  Harvey  v.  Territory,  11 
Okla.  156,  65  Pac.  837;  Wright  v. 
Hawkins,  28  Tex.  452;  De  Baker 
V.  Southern  Cal.  R.  Co.  106  Cal. 
257,  39  Pac.  610  (boundary  of  city) ; 
Re  Independence  Boulevard,  128 
Mo.  272,  30  S.  W.  773  (same); 
Griffing  v.  Gibb,  2  Black  (U.  S.), 
519  (same).  So  held  where  land 
within  city  limits  was  sought  to 
be  pre  -  empted.  Burfenning  v. 
Chicago,  &c.  R.  Co.  46  Minn.  20,  48 
N.  W.  444;  Houlton  v.  Chicago, 
&c.  R.  Co.  86  Wis.  59,  56  N.  W. 
336;  Ex  parte  Davidson,  57  Fed. 
883.  That  not  all  of  the  county- 
seats  are  in  the  largest  towns  and 
the  centers  of  population.  Mari- 
copa County  V.  Burnett  (Ariz.), 
71  Pac.  908. 

*■  Grusenmeyer  v.  City  of  Lo- 
gansport,  76  Ind.  549;  City  of  In- 
dianapolis V.  McAvoy,  86  Ind.  587; 
Diggins  V.  Hartshorne,  108  Cal. 
154,.  41  Pac.  283;  Brune  v.  Thomp- 
son, 2  Q.  B.  789.  See,  also,  Jones 
V.  Fancher,  61  Tex.  698;  Hecker 
V.  Sterling,  36  Pa.  St.  423,  428: 
Gunning  v.  People,  189  III.  165,  59 
N.  E.  494;  United  States  v.  Jack- 
alow,  1  Black  (U.  S.),  484.  Courts 
judicially  know  that  urban  lands 
are  usually  divided  into  blocks 
and  lots.  Gardner  v.  Eberhart,  82 
111.   316;    Sever   v.    Lyons,   170   111. 
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dicially  notice  the  organization  or  date  of  organization  of  a  city  or 
county  under  a  general  law  not  naming  it,  but  simply  authorizing 
counties  or  cities  to  be  organized  generally  under  its  provisions;*'^ 
yet  they  will  judicially  notice  that  a  certain  city  or  town  is  a  county 
seat.*^  So  the  divisions  of  land  by  public  surveys  are  judicially  no- 
ticed,*^ and  the  courts  may  thus  be  enabled  to  determine  that  a  cer- 
tain tract  of  land  is  in  a  certain  county**  or  a  certain  direction  from 
the  principal  meridian/"  but  it  does  not  necessarily  follow  that  they 
will  take  judicial  cognizance  of  its  exact  location,  or  even  that  it  is 
in  a  certain  county,  when  it  is  not  described  according  to  the  govern- 
ment survey.*' 


395,  48  N.  B.  926.  But  not  where 
each  lot  or  block  is  located.  Gun- 
ning V.  People,  189  111.  165,  59  N. 
E.  494.  And  they  will  judicially 
notice  that  townships  are  not  so 
divided.  Herrick  v.  Morrill,  37 
Minn.  250,  5  Am.  St.  841,  33  N. 
W.  849.  Nor  will  judicial  notice 
be  taken  of  the  width  of  the  streets 
of  a  city  not  fixed  by  charter  or 
public  law.  Coe  College  v.  City 
of  Cedar  Rapids  (Iowa),  95  N.  W. 
267. 

"  Buckinghouse  v.  Gregg,  19 
Ind.  401;  Bragg  v.  Board,  &c.  34 
Ind.  405;  Johnson  v.  Common 
Council,  16  Ind.  227;  Trimble  v. 
Edwards,  84  Tex.  497,  19  S.  W.  772; 
Hill  V.  Grant,  (Tex.  Civ.  App.) 
44  S.  W.  1016.  But  see  Ells- 
worth v.  Nelson,  81  Iowa,  57,  46  N. 
W.  740;  French  v.  Barre,  68  Vt. 
567,  5  Atl.  568. 

»"Hambel  v.  Davis,  89  Tex.  256, 
34  S.  W.  439;  People  v.  Faust,  113 
Cal.  172,  45  Pac.  261;  State  v.  Pen- 
nington, 124  Jilo.  388,  27  S.  W. 
1106. 

«» Lewis  V.  Harris,  31  Ala.  689; 
Webb  V.  Mullins,  78  Ala.  Ill;  Bit- 
tie  V.  Stuart,  34  Ark.  224;  Rogers 
V.  Cady,  104  Cal.  288,  38  Pac.  81, 
43  Am.  St.  100;  Sever  v.  Lyons,  170 
111.  395,  48  N.  E.  926;  Gardner  v. 
Eberhart,  82  111.  316;  Murphy  v. 
Hendricks,  57  Ind.  593;  Richardson 


V.  Hedges,  150  Ind.  53,  49  N.  E. 
822;  Wright  v.  Phillips,  2  Greene 
(Iowa),  191;  Fogg  v.  Holcomb,  64 
Iowa,  621;  Dexter  v.  Cranston,  41 
Mich.  448;  Devine  v.  Burleson,  35 
Neb.  238;  Albert  v.  City  of  Salem, 
39  Ore.  466,  65  Pac.  1068;  Atwater 
V.  Schenck,  9  Wis.  160;  McMaster 
V.  Morse,  18  Utah,  21,  55  Pac.  70. 
But  not  private  surveys,  or  sur- 
veys under  a  private  statute.  City 
of  Allegheny  v.  Nelson,  25  Pa.  St. 
332;  Campbell  v.  West,  86  Cal. 
197,  24  Pac.  1000.  So,  in  Georgia, 
as  to  towns  having  a  post-office. 
Central  R.  Co.  v.  De  Bray,  71  Ga. 
406;  Central  R.  Co.  v.  Gamble,  77 
Ga.  584. 

"Brown  v.  Ogg,  85  Ind.  234; 
Bryan  v.  Scholl,  109  Ind.  367; 
Richardson  v.  Hedges,  150  Ind.  53, 
49  N.  E.  822;  King  v.  Kent's 
Heirs,  29  Ala.  542;  Money  v.  Tur- 
nipseed,  50  Ala.  499;  Fogg  v.  Hol- 
comb, 64  Iowa,  621;  Moon  v.  Mis- 
souri Pac.  R.  Co.  83  Mo.  App.  458. 
See,  also,  Terre  Haute,  &c.  R.  Co. 
V.  Pierce,  95  Ind.  496  (that  a  cer- 
tain place  is  in  the  county). 

■*  Chambers  v.  Ringstaff,  69  Ala. 
140;  Muse  v.  Ricliards,  70  Miss. 
581;  O'Brien  v.  Krocklnski,  50  111. 
App.  456. 

'"  Kretzschmar  v.  Meehan,  74 
Minn.  211,  77  N.  W.  41;  Schwerdtle 
V.  Placer  County,  108  Cal.  589,  41 
Pac.  448. 
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§  53.  Departments  of  goYemment — ^Public  functioiiaries  and  their 
acts. — Courts,  as  a  part  of  the  government,  will  take  judicial  cog- 
nizance of  mattera  of  governmental  concern  such  as  its  political 
constitution  or  frame,  its  other  departments  or  coordinate  branches, 
the  principal  oflScers  of  state,  and  its  essential  and  regular  political 
or  governmental  powers  and  action.  Thus  judicial  notice  is  taken  of 
the  accession  or  demise  of  the  sovereign  or  chief  executive,*'  his 
powers  and  privileges,*'  his  signature,**  and  his  public  acts  and 
proclamations  j""  of  the  heads  of  departments  and  principal  officers 
of  state  and  their  public  seals;"  the  sittings  of  the  legislature,"' 
and,  to  some  extent  ait  least,  the  privileges  of  its  members.*'    So  it 


"Henry  v.  Cole,  2  Ld.  Raym. 
811,  7  Mod.  103;  Holman  v.  Bur- 
row, 2  Ld.  Raym.  791,  794;  Hizer 
V.  State,  12  Ind.  330;  Lindsay  v. 
Atty .-General,  33  Miss.  508;  Wells 
V.  Jackson,  &c.  Co.  47  N.  H.  235, 
90  Am.  Dec.  575;  State  v.  Will- 
iams, 5  Wis.  308,  68  Am.  Dec.  65. 

"Elderton's  Case,  2  Ld.  Raym. 
978,  980;  Dewees  v.  Colorado 
County,  32  Tex.  570. 

"Jones  v.  Gale,  4  Marl.  (La.) 
635;   Yount  v.  Howell,  14  Cal.  465. 

'"Jenkins  v.  Collard,  145  U.  S. 
546,  .  12  Sup.  Ct.  868;  Great- 
house's  Case,  2  Abb.  (U.  S.  C.  C.) 
382;  Armstrong  v.  United  States, 
13  Wall.  (U.  S.)  154;  Dowdell  v. 
State,  58  Ind.  333;  State  v.  Gram- 
elspacher,  126  Ind.  398,  26  N.  B. 
81;  Ragland  v.  Barringer,  41  Ga. 
114;  Wells  v.  Missouri  Pac.  R.  Co. 
110  Mo.,  286,  19  S.  W.  530,  15  L. 
R.  A.  847;  Prince  v.  Skillen,  71 
Me.  361;  Campbell  v.  West,  86  Cal. 
197;  De  La  Rosa  v.  State  (Tex. 
Crim.  App.),  21  S.  W.  192.  See, 
also,  Coeur  D'Alene,  &c.  Mining 
Co.  v.  Miners'  Union,  51  Fed.  260, 
19  L.  R.  A.  382. 

•'  Commonwealth  v.  Dunlop,  89 
Va.  431,  16  S.  E.  273;  Prince  v. 
Skillen,  71  Me.  361,  36  Am.  R. 
325;  Wells  v.  Jackson,  &c.  Co.  47. 
N.  H.  235,  9  Am.  Dec.  575;  Whaley 
v.  Carlisle,  17  Ir.  C.  L.  792;  Yount 


V.  Howell,  14  Cal.  465;  Lord  Mel- 
ville's Case,  29  How.  St.  Lr.  549, 
707;  Alcock  v.  Whatmire,  8  Dowl. 
P.  C.  615;  Martin  v.  State,  51  Wis. 
407,  8  N.  W.  248;  York,  &c.  R.  Co. 
v.  Winans,  17  How.  (U.  S.)  30,  41 
(notice  taken  of  person  who  pro- 
sided  over  patent  office) ;  Keyser  v. 
Hitz,  133  U.  S.  138,  10  Sup.  Ct. 
290;  Walden  v.  Canfield,  2  Robt 
(La.)  466  (senators,  members  of 
cabinet,  and  foreign  minister); 
Holman  v.  Burrow,  2  Ld.  Raym. 
794  (marshals  and  sheriffs);  Wat- 
son v.  Hay,  3  Kerr,  559  (judges); 
Lerch  v.  Snyder,  112  Pa.  St.  161,  4 
Atl.  336  (notice  taken  by  State 
court  of  acts  of  internal  revenue 
collector). 

"Perkins  v.  Perkins,  7  Conn. 
558,  564;  Perkins  v.  Woodfolk,  8 
Baxt.  (Tenn.)  411;  Birt  v.  Roth- 
well,  1  Ld.  Raym.  210,  343;  Rex 
V.  Wild,  2  Keb.  686,  1  Lewin  C. 
C.  296. 

"See  State  v.  Polacheck,  101 
Wis.  427,  77  N.  W.  708;  Prentls 
v.  Commonwealth,  5  Rand.  (Va.) 
697,  16  Am.  Dec.  782,  and  note; 
Lake  v.  King,  1  Saund.  120;  Astley 
V.  Younge,  2  Burr.  807,  811;  Stock- 
dale  v.  Hansard,  7  Car.  &  P.  731, 
32  E.  C.  L.  707.  In  the  first  two 
cases  cited  above  it  is  held  that 
the  courts  do  not  judicially  know 
that  the  privilege  from  arrest  ex- 
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has  been  held  that  notice  will  be  taken  of  the  regulations  of  the  ad- 
ministrative department  of  the  federal  govenunent,"*  and  where 
the  time  of  holding  general  elections;"^  or  regular  meetings  of  sub- 
ordinate boards*"  is  fixed  by  law,  judicial  cognizance  has  also  been 
taken  of  that  fact. 

§  54.  Public  officers  of  the  state  and  its  divisions. — ^It  is  often 
stated  as  a  general  rule  that  courts  will  take  judicial  notice  of  the 
public  officers  of  the  state  in  which  they  sit,'^  and  the  powers,  duties 


ists  during  a  recess,  and  that  it 
has  not  been  waived  in  the  par- 
ticular instance.  But  it  seems  to 
us  that,  as  the  privilege  was  given 
by  the  Constitution,  the  courts 
were  bound  to  know  it,  although 
not  to  know  that  it  had  not  been 
waived.  The  legislator  could  get 
no  benefit  from  it  because  he  had 
not  properly  claimed  it — not  be- 
cause the  existence  of  the  privi- 
lege or  the  right  to  claim  it  could 
not  be  judicially  noticed. 

"Caha  V.  United  States,  152  U. 
S.  211,  14  Sup.  Ct.  513;  Knight 
V.  U.  S.  Land  Ass'n,  142  U.  S.  161, 
12  Sup.  Ct.  258;  Burke  v.  Mil- 
tenberger,  19  Wall.  (U.  S.)  519; 
Dominici  v.  United  States,  72  Fed. 
46;  Bigelow  v.  Chatterton,  51  Fed. 
614;  United  States  v.  Williams,  6 
Mont.  379,  12  Pac.  851;  Low  v. 
Hanson,  72  Me.  104;  People  v.  Van 
Allen,  55  N.  Y.  31,  34;  A.  Smith, 
&c.  Carpet  Co.  v.  Skinner,  91  Hun 
(N.  Y.),  641,  36  N.  Y.  1000;  United 
States  V.  Turner,  9  N.  Mex.  611, 
58  Pac.  398.  See,  also,  Campbell 
v.  Wood,  116  Mo.  196,  22  S.  W. 
796  (notice  taken  of  instructions 
of  surveyor-general).  But  see 
Hensley  v.  Tarpey,  7  Cal.  288;  Ma- 
laer  v.  Damron,  31  111.  App.  572; 
Moore  v.  Worthington,  2  Duv. 
(Ky.)  307;  Attorney-General  v. 
Theakstone,  8  Price,  89;  Reglna 
V.  Bennett,  1  Ont.  445;  The  Clara, 
55  Fed.  1021. 

"Davis  V.  Best,  2  Iowa,  96;  Urm- 
Bton   V.    State,   73   Ind.   175;    Ellis 


V.  Reddin,  12  Kans.  306;  Jackson 
County  V.  Arnold,  135  Mo.  207,  36 
S.  W.  662. 

"Collins  V.  State,  58  Ind.  5; 
Jones  V.  Cullen,  142  Ind.  335,  40 
N.  B.  124;  Board,  &c.  v.  Young, 
31  111.  194.  But  not  of  the  rules 
and  regulations  made  by  such 
boards.  Commonwealth  v.  Crane, 
158  Mass.  218,  33  N.  E.  388;  Pal- 
mer V.  Aldridge,  16  Barb.  (N.  Y.) 
131;  Josh  V.  Marshall,  33  N.  Y. 
App.  Div.  77;  Thompson  v.  San 
Antonio,  11  Tex.  Civ.  App.  145. 
But  see  Smith  v.  City  of  Shako- 
pee,  103  Fed.  240,  and  authorities 
there  cited. 

"State  v.  Cooper  (Tenn.  Ch. 
App.),  53  S.  W.  391,  397  (register 
of  land  office);  Coleman  v.  State, 
63  Ala.  93;  Whitney  v.  Jasper 
Land  Co.  119  Ala.  497,  24  So.  259; 
Wetherbee  v.  Dunn,  32  Cal.  106 
(tax  collector);  Himmelmann  v. 
Hoadley,  44  Cal.  213;  Fisk  v.  Hop- 
ping, 169  111.  105,  48  N.  E.  323,  and 
Keller  v.  Moore,  51  Ala.  340  (com- 
missioners of  deeds);  Fancher  v. 
De  Montegre,  1  Head  (Tenn.),  40 
(register);  State  v.  Cole,  9  Humph. 
(Tenn.)  626,  and  Major  v.  State, 
2  Sneed  (Tenn.),  11  (clerks);  Tem- 
pleton  V.  Morgan,  16  La.  Ann.  438 
(tax  collector);  Scott,  &c.  v.  Jack- 
son, 12  La.  Ann.  640  (recorder); 
Dewees  v.  Colorado  County,  32 
Tex.  570;  Despau  v.  Swindler,  3 
Mart.  N.  S.  (La.)  705  (justice  of 
the  peace). 
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and  qualifications  of  sucli  officers,"*  together  with  their  signatures 
and  official  seals;""  and  it  is  also  frequently  stated  in  general  terms 
that  the  courts  of  a  state  will  take  such  notice  of  the  various  county  ' 
officers.'"  But  it  is  not  true  that  in  every  case  all  courts  will  rec- 
ognize the  officer  as  well  as  the  office,  and  it  is  a  question  of  some 
doubt  as  to  whether,  or  how  far,  a  court  of  one  county  will  take 
judicial  cognizance  of  the  officers  of  another  county  not  within  its 
jurisdiction.  A  court  may  well  take  judicial  notice  of  the  civil  officers 
of  its  own  county,^"  ^  and,  perhaps,  of  commissioned  officers  of  other 
counties ;"'  but  it  seems  too  much  to  say  that  in  all  cases  the  courts 
of  one  county  will  judicially  recognize  all  the  officers  of  another 
county,  axid  no  well  settled  general  rule  can  be  laid  down  upon  the 
Bubject.^"^     Such  courts  certainly  should  not,  as  a  general  rule,  judi- 

Fox     V.     Commonweal th,       879;    Thielmann    v.    Burg,    73    111. 

293;    Wetherbee    v.    Dunn,   32    Cal. 
106;    Slaughter  v.  Barnes,  3  A.  IC 
Marsh.  (Ky.),  412,  13  Am.  Dec.  190,  I 
and    note;    Dennison    v.    Story,    1  ' 
Ore.  272;  Russell  v.  Huntsville,  &c.  ' 
Co.  137  Ala.  627,  34  So.  855;   Flue-  ! 
gel  v.  Lards,  108  Mich.  682,  66  N. 
W.  585   (notice  taken  of  city  mar- 
shal by  justice  of  the  peace).  But 
see  Koenig  v.  State,  33  Tex.  Crim. 
R.  367,  47  Am.  St.  35. 

'°*  White  v.  Rankin,  90  Ala.  541, 
8  So.  118;  Bishop  v.  State,  30  Ala. 
34;  Sandlin  v.  Anderson,  &c.  Co. 
76  Ala.  403;  Cary  v.  State,  76  Ala. 
78;  Browne  v.  Philadelphia  Bank, 
6  Serg.  &  R.  (Pa.)  484,  9  Am.  Dec. 
463;  State  v.  Ledford,  28  N.  Car. 
(6  Ired.)  5. 

""At  common  law  the  sheriff, 
as  "keeper  or  guardian  of  the 
shire,"  was  the  principal  officer  of 
the  county  (see  note  to  Slaughter 
V.  Barnes,  13  Am.  Dec.  190,  192), 
and  for  this  reason,  perhaps,  the 
courts  have  been  inclined  to  rec- 
ognize the  sheriffs  of  the  various 
counties.  Ingram  v.  State,  27  Ala. 
17;  Doe  v.  Riley,  28  Ala.  164,  65 
Am.  Dec.  334;  Alexander  v.  Burn- 
ham,   18  Wis.   199. 

In  White  v.  Rankin,  90  Ala.  541, 


"  See  Fox  V, 
81  y2  Pa.  St.  511;  Lynn.  v.  People, 
170  111.  527,  48  N.  E.  964;  State 
v.  Gut,  13  Minn.  341;  Cary  v.  State, 
76  Ala.  78;  Roland  v.  Brown,  75 
Iowa,  679,  37  N.  W.  403  (notary 
public);  Burnett  v.  Henderson,  21 
Tex.  588;  People  v.  Lyman,  2 
Utah,   30. 

"Martin  v.  C.  Aultman  Co.  80 
Wis.  150,  49  N.  W.  749;  Wether- 
bee V.  Dunn,  32  Cal.  106;  Barret  v. 
Godshaw,  12  Bush.  (Ky.)  592,  597; 
Kaufman  v.  Stone,  25  Ark.  336; 
Tunstall  v.  Parish  of  Madison,  30 
La.  Ann.  471;  People  v.  Johr,  22 
Mich.  461;  Sherrerd  v.  Frazer,  6 
Minn.  572;  Cox  v.  Stern,  170  111. 
442,  62  Am.  St.  385,  48  N.  B. 
906;  Choen  v.  State,  85  Ind.  209; 
State  V.  Cooper  (Tenn.  Ch.  App.), 
53  S.  W.  391. 

""  See  note  to  Slaughter  v. 
Barnes,  13  Am.  Dec.  190,  192;  note 
to  Lanfear  v.  Mestier,  89  Am.  Dec. 
658,  682-685;  Despau  v.  Swindler, 
3  Mart.  N.  S.  (La.)  705. 

"'Dyer  v.  Flint,  21  111.  80,  74 
Am.  Dec.  73;  Schaefer  v.  Kinzel, 
123  111.  430,  15  N.  E.  164;  Gra- 
ham v.  Anderson,  42  111.  514,  92 
Am.  Dec.  89;  Hertig  v.  People,  159 
111.   237,   50  Am.   St.   162,  42   N.  E. 
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cially  recognize  the  deputies  of  county  officers  of  other  counties. 
Indeed,  the  better  rule  is  that,  unless  because  of  some  statutory  pro- 
vision, deputy  county  officers  are  not  judicially  recognized  by  any 
of  the  courts.^"*  The  official  certificate  and  seal  of  a  notary  public, 
when  acting  in  discharge  of  his  common  law  functions  in  present- 
ing and  protesting  commercial  paper  will  be  judicially  noticed  in 
all  the  states  and  even  in  foreign  countries.^"^  So,  of  course,  the 
courts  of  a  state  will  judicially  notice  the  public  laws  as  to  the  duties, 
powers,  compensation,  and  terms  of  office  of  public  officers.^"* 


8  So.  118,  aad  Major  v.  State,  2 
Sneed  (Tenn.),  11,  it  was  also  held 
that  the  courts  of  one  couaty 
should  take  judicial  notice  of  the 
clerk  of  another  county.  See,  also, 
Massee  v.  Mlddlesborough,  &c.  Co. 
(Ky.)  65  S.  W.  118.  But  in  Cham- 
bers V.  People, .  5  111.  351,  the  con- 
trary seems  to  be  held  as  to  a 
justice  of  the  peace  in  another 
county.  See,  however,  as  to  jus- 
tices of  the  peace,  Despau  v. 
Swindler,  3  Mart.  N.  S.  (La.)  705; 
Sandlin  v.  Anderson,  &c.  Co.  76 
Ala.  403;  Webb  v.  Kelsey,  66  Ark. 
180;   Ede  v.  Johnson,  15  Cal.  53. 

"^Slaughter  v.  Barnes,  3  A.  K. 
Marsh.  (Ky.)  412,  13  Am.  Dec.  190; 
State  Bank  v.  Curran,  10  Ark.  142; 
Laud  V.  Patteson,  Minor  (Ala.), 
14;  Alford  v.  State,  8  Tex.  App. 
545;  Ward  v.  Henry,  19  Wis.  76, 
88  Am.  Dec.  672;  Joyce  v.  Joyce, 
5  Cal.  449.  But  see  Himmelman 
V.  Hoadley,  44  Cal.  213;  People  v. 
Johr,  22  Mich.  461;  Davis  v.  Wat- 
kins,  56  Neb.  288,  76  N.  W.  575; 
Martin  v.  C.  Aultman  Co.  80  Wis. 
150,  49  N.  W.  749;  People  v.  Ly- 
man, 2  Utah,  30. 

"» Pierce  v.  Indseth,  106  U.  S. 
546,  1  Sup.  Ct.  418;  Porter  v. 
Judson,  1  Gray  (Mass.),  175;  Car- 
ter V.  Burley,  9  N.  H.  558,  568; 
Beach  v.  Workman,  20  N.  H.  379, 
383;  Chaonine  v.  Fowler,  3  Wend. 
(N.  Y.)  173;  Holliday  v.  McDou- 
gall,  20  Wend.   (N.  Y.)  81;  Wright 


V.  Barnard,  2  Bsp.  700;  Hutcheon 
V.  Mannington,  6  Ves.  Jr.  823.  See, 
also,  Olcott  V.  Tioga  R.  Co.  27  N. 
Y.  546.  Notaries  in  nearly  all,  if 
not  all,  the  States  are  commis- 
sioned officers,  and  it  has  been 
held  that  the  State  courts  or  the 
courts  of  one  county  will  judi- 
cially notice  notaries  in  the  dif- 
ferent counties,  even  when  their 
acts  relate  to  other  matters  than 
commercial  paper.  Cary  v.  State, 
76  Ala.  78;  Stoddard  v.  Sloan,  65 
Iowa,  680,  685,  22  N.  W.  924; 
Browne  v.  Philadelphia  Bank,  6 
Serg.  &  R.  (Pa.)  484,  9  Am.  Dec. 
463.  See,  also,  Brooke  v.  Brooke, 
30  W.  R.  45,  50  L.  J.  Ch.  528,  L. 
R.  17  Ch.  Div.  833.  But  not  in  for- 
eign countries,  when  administering 
oaths.  Teutonia  Loan,  &c.  Co.  v. 
Turrell,  19  Ind.  App.  469,  49  N. 
E.  852;  Desnoyer,  &c.  Co.  v.  First 
Nat.-  Bank,  188  111.  312,  58  N.  E. 
994;  Trevor  v.  Colgate,  181  111.  129, 
131,  54  N.  E.  909;  Berkery  v.  Reil- 
ly,  82  Mich.  160,  46  N.  W.  436. 
But  as  to  this  last,  see  Denmead 
V.  Maack,  2  McArthur  (D.  C.)  745. 
"'  Masterson  v.  Matthews,  60  Ala. 
260;  Cary  v.  State,  76  Ala.  78; 
Bell  V.  State,  115  Ala.  25;  Doe  v. 
Riley,  28  Ala.  164,  65  Am  Dec.  334; 
Benson  v.  Christian,  129  Ind.  535, 
29  N.  E.  26;  Inglis  v.  State,  61 
Ind.  212;  State  v.  Seibert,  130  Mo. 
202,  32  S.  W.  670;  State  v.  San- 
ders, 62  Mo.  App.  33;  State  v.  Min- 
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§  55.  Courts,  jurisdiction  and  rules. — A  state  court  will  take  ju- 
dicial notice  not  only  of  its  own  existence  and  jurisdiction,  but  also  of 
the  existence  and  jurisdiction  of  other  courts  of  the  state,  determined 
by  its  public  laws.^"^  So,  of  course,  a  court  will  judicially  notice  the 
time  fixed  by  law  for  its  sessions,  its  own  members,^"*  and  its  rules  and 
regular  course  of  procedure.^"'  Appellate  courts  will  take  judicial  cog- 
nizance of  the  existence,  jurisdiction  and  terms^'^"  of  inferior  state 
courts  fixed  by  public  laws,  and  of  the  judges^^'^  of  such  courts  so  cre- 


nick,  15  Iowa,  123;  Fox  v.  Com- 
monwealth, 81%  Pa.  St.  511,  516; 
Stubbs  V.  State,  53  Miss.  437;  State 
V.  Stevens,  29  Ore.  464,  44  Pac. 
898;  Dennison  v.  Story,  1  Ore. 
272;  State  v.  Myers,  85  Tenn.  203, 
5  S.  W.  377;  McKlnney  v.  O'Con- 
nor, 26  Tex.  5;  State  v.  Dahl,  65 
Wis.  510;  United  States  v.  Mor- 
risey,  32  Fed.  147.  But  not  of  pro- 
bate judge  in  Alabama.  McCarver 
V.  Herzberg,  120  Ala.  523,  25  So. 
3.  But  see  as  to  probate  judge, 
State  V.  Green,  52  S.  Car.  520,  30 
S.  E.  683. 

"'Tucker  v.  State,  11  Md.  322; 
Tregany  v.  Fletcher,  1  Ld.  Raym. 
154;  Caldwell  v.  Hunter,  10  Q.  B. 
83,  85;  Plase  v.  Potts,  8  Exch.  705, 
17  Jur.  1168. 

■™GiIliland  v.  Sellers,  2  Ohio  St. 
223. 

"'Rout  V.  Ninde,  111  Ind.  597, 
598,  13  N.  E.  107;  Packet  Co.  v. 
Sickles,  19  Wall.  (U.  S.)  611;  Con- 
tee  V.  Pratt,  9  Md.  67,  73;  Pugh 
V.  Robinson,  1  T.  R.  116,  118. 

"°  Nelson  v.  Ladd,  i  S.  Dak.  1, 
54  N.  W.  809;  Board  v.  Shaflner, 
10  Wyo.  181,  68  Pac.  14;  Ledbet- 
ter  y.  United  States,  IDS  Fed.  52; 
Bethune  v.  Hale,  45  Ala.  522; 
Rodgers  v.  State,  50  Ala.  102;  01m- 
stead  V.  Thompson,  91  Ala.  130, 
8  So.  755;  Van  Duzer  v.  Towne, 
12  Colo.  App.  4,  55  Pac.  13;  State 
V.  Hannett,  7  Ark.  492;  Boggs 
V.  Clark,  37  Cal.  236;  Spencer  v. 
Curtis,  57  Ind.  221;   Lewis  v.  Win- 


trode,  76  Ind.  13;  Anderson  v.  An- 
derson, 141  Ind.  567,  568,  40  N.  B. 
131,  1082;  Taylor  v.  Canaday,  155 
Ind.  671,  59  N.  E.  20;  Harwood  v. 
Toms,  130  Mo.  225,  32  S.  W.  666; 
State  V.  Broderiek,  70  Mo.  622: 
Scruton  v.  Hall,  6  Kans.  App.  714; 
Commonwealth  v.  Pritchett,  11 
Bush  (Ky.),  277,  281;  Williams  v. 
Hubbard,  1  Mich.  446;  Pugh  v. 
State,  2  Head  (Tenn.),  227;  Emery 
V.  Teague  (Tex.  Civ.  App.)  72  3. 
W.  603;  Davidson  v.  Peticolas,  34 
Tex.  27;  Donovan  v.  Territory,  3 
Wyo.  91;  Chicago,  &c.  R.  Co.  v. 
Hyatt,  48  Neb.  161,  67  N.  W.  8 
(judicial  districts  and  boundaries); 
Alabama  Gold,  &c.  Ins.  Co.  v. 
Cobb,  57  Ala.  547  (chancery  dis- 
tricts) . 

Of  the  terms  as  fixed  by  statute, 
but  not  of  the  actual  ending  of  a 
particular  term  by  adjournment 
Hadley  v.  Bernero,  97  Mo.  App. 
314,  71  S.  W.  451. 

"'Means  v.  Stow,  29  Col.  80,  66 
Pac.  881;  Ex  parte  Peterson,  33 
Ala.  74;  People  v.  Ebanks,  120  Cal. 
626,  52  Pac.  1078;  Russell  v.  Sar- 
gent,  7  111.  App.  98;  People  v.  Mc- 
Connell,  155  111.  192,  40  N.  E.  608; 
Cincinnati,  &c.  R.  Co.  v.  Grames, 
8  Ind.  App.  112,  34  N.  E.  613,  37  N. 
E.  421;  Zonker  v.  Cowan,  84  Ind. 
395,  397;  Upton  v.  Paxton,  72  la. 
295,  33  N.  W.  773;  Kennedy  v.  Com- 
monwealth, 78  Ky.  447;  Coleman 
V.  Gordon  (Miss.)  16  So.  340;  Kil- 
patrick  v.    Commonwealth,   31   Pa. 
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ated,  at  least  to  the  extent  of  recognizing  the  judge  of  the  court  from 
which  the  appeal  was  taken,  but  they  can  not  judicially  know  the 
rules  and  practice  adopted  by  such  inferior  courts.^''  The  state 
courts  take  judicial  notice  of  the  United  States  Supreme  Court  and 
the  District  or  Circuit  Coujt  of  the  United  States  having  jurisdiction 
within  tiie  state;  *^'  and  the  United  States  courts  take  judicial  no- 
tice of  state  courts.^^*  It  has  also  been  held  that  in  some  instances 
and  for  some  purposes  the  courts  of  one  state  will  take  judicial  notice 
of  courts  of  other  states  j^^'^  but  they  certainly  cannot  judicially  know 
the  rules  and  peculiar  practice  of  a  court  in  another  state.^^^ 

§  56.     Court  officers  and  seals. — Courts  judicially  know  their  own 
officers,  and  recognize  their  signatures  and  seals.^^''    Attorneys  licensed 


St.  198;  State  v.  Ray,  97  N.  Car. 
510,  1  S.  E.  876;  Hancock  v.  Wor- 
cester, 62  Vt.  106,  18  Atl.  1041;  De 
La  Rosa  v.  State  (Tex.  Cr.  App.) 
21  S.  W.  192.  But  see  Sklpp  v. 
Hooke,  2  Stra.  1080,  commented  on 
in  Van  Sandau  v.  Turner,  6  Q.  B. 
773,  786;  Ellsworth  v.  Moore,  5  la. 
486;  San  Joaquin  County  v.  Budd, 
96  Cal.  47,  51,  30  Pac.  967. 

"'Dunn  V.  Bozarth,  59  Neb.  244, 
80  N.  W.  811;  Rout  v.  Ninde,  111 
Ind.  597,  118  Ind.  123,  125;  Packet 
Co.  V.  Sickles,  19  Wall.  (U.  S.)  611, 
615;  Yarnell  v.  Felton,  104  Fed. 
161;  Cutter  v.  Caruthers,  48  Cal. 
178;  Kindel  v.  Le  Bart,  23  Colo. 
385,  48  Pac.  641,  58  Am.  St  234; 
Cornelison  v.  Foushee,  101  Ky.  257, 
40  S.  W.  680;  Cherry  v.  Baker,  17 
Md.  75;  Bowman  v.  Flowers,  2 
Mart.  N.  S.  (La.)  267;  Kessel  v. 
O'Sullivan,  60  111.  App.  548;  Sandon 
V.  Procter,  7  B.  &  C.  800;  Re 
Ramsden,  1  Saund.  &  C  133,  10 
Jur.  879.  But  see  Oliver  v.  Palmer, 
11  Gill.  &  J.  (Md.)  426,  440.  Nor 
does  a  federal  court  judicially  know 
the  particular  rule  of  a  state  court. 
Randall  v.  New  England  Order,  &c. 
118  Fed.  782. 

"=  Alexander  v.  Gish  (Ky.)  17  S. 
W.  287;  State  v.  Fraker,  148  Mo. 
143,  49  S.  W.  1017;  Buford  v.  Hick- 


man, Hempst.  (U.  S.)  232.  But  not, 
ordinarily,  of  particular  proceed- 
ings. Varsault  v.  Seitz,  31  Cal.  225; 
Kilpatrick  v.  Kansas  City,  &c.  R. 
Co.  38  Neb.  620,  57  N.  W.  664,  41 
Am.  St.  741;  Esterbrook,  &c.  Co. 
V.  Ahern,  30  N.  J.  Eq.  341.  See, 
also,  Stewart  v.  Masterson,  131  U. 
S.  151,  9  Sup.  Ct.  682. 

"'Woodworth  v.  SpafEord,  2  Mc- 
Lean  (U.  S.  C.  C.)   168. 

""  HefEerman  v.  Harvey,  41  W. 
Va.  766,  24  S.  E.  592;  Morse  v. 
Hewett,  28  Mich.  481;  Munroe  v. 
Eastman,  31  Mich.  283;  Jarvis  v. 
Robinson,  21  Wis.  523,  94  Am.  Dec. 
560;  Pagett  v.  Curtis,  15  La.  Ann. 
451;  Specklemeyer  v.  Dailey,  23 
Neb.  101,  8  Am.  St.  119. 

But  see  ante,  §  49. 

""  Newell  V.  Newton,  10  Pick. 
(Mass.)  470,  472.  See,  also.  Fel- 
lows V.  President,  &c.  11  Wis.  558, 
but  compare  Den  v.  Applegate,  23 
N.  J.  L.  Il5. 

"'Yell  V.  Lane,  41  Ark.  53; 
Campbell  v.  West,  86  Cal.  197,  24 
Pac.  1000;  Hollenback  v.  Schnabel, 
101  Cal.  312,  35  Pac.  872,  40  Am.  St. 
57;  Pitkin  v.  Cowen,  91  Fed.  599; 
Mountjoy  v.  State,  78  Ind.  172; 
Choen  v.  State,  85  Ind.  209;  Buell 
V.  State,  72  Ind.  523;  Dyer  v.  Last, 
51  III.  179;   State  v.  Postlewait,  14 
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to  practice  in  a  court  are  also  judicially  recognized  by  it  ;^^*  but  they 
are  not  so  recognized  by  other  courts.^"^'  It  has  also  been  held  that 
the  courts  will  judicially  notice  the  seals  of  other  courts  of  the  state^''" 
'  and  even  of  courts  of  other  states  ■,^^''-  but  it  is  otlierwise,  as  a  rule  at 
least,  as  to  seals  of  courts  of  foreign  countries.^^^ 

§  57.  Court  records  ajid  proceedings. — Courts  take  judicial  notice 
of  their  own  records  and  prior  orders  in  the  same  cause.^^'  So  it  has 
been  held  that  the  court  will  take  judicial  cognizance  of  the  time 
when  the  action  was  commenced,  as  shown  by  the  record  or  file  mark 
on  the  papers,^^*  and  likewise  of  the  payment  of  a  sum  of  money  into 


la.  446;  Miller  v.  Matthews,  87  Md. 
464,  40  Atl.  176;  Commonwealth  v. 
Fay,  126  Mass.  235;  State  v.  Bar- 
rett, 40  Minn.  65  (clerk's  deputies 
whose  appointment  the  court  had 
approved  were  judicially  recog- 
nized.) 
f  And  it  will  be  presumed  on  ap- 
'  peal  that  the  persons  who  assumed 
to  act  as  ofiScers  of  the  lower  court 
and  were  recognized  by  it  as  such 
were,  in  fact.  Its  officers.  Deitz  v. 
State,  123  Ind.  845,  23  N.  B.  1086. 
See,  also,  Campbell  v.  West,  86 
Cal.  197,  24  Pac.  1000. 

"8  Ferris  v.  Commercial  Nat. 
Bank,  158  111.  237,  41  N.  E.  1118; 
Choen  v.  State,  85  Ind.  209; 
Symmes  v.  Major,  21  Ind.  443; 
Strippelmann  v.  Clark,  11  Tex. 
296;  Ex  parte  Hore,  3  Dowl.  600; 
Alcock  V.  Whatmore,  8  Dowl.  615. 

"°  Clark  V.  Morrison  (Ariz.)  52 
Pac.  985.  See,  also,  Norvell  v.  Mc- 
Henry,  1  Mich.  227;  Sutton  v.  Chi- 
cago, &c.  R.  Co.  98  Wis.  157,  73  N. 
W.  993;  Pearson  v.  Darrington,  32 
Ala.  227  (appellate  court  will  not 
take  judicial  knowledge  of  value 
of  attorney's  services.) 

""Turnbull  v.  Payson,  95  U.  S. 
418,  423;  Womack  v.  Dearman,  7 
Port.  (Ala.)  513. 

"'  Mangun  v.  Webster,  7  Gill, 
(Md.)  78;  De  Sobry  v.  De  Laistre, 
2  Har.  &  J.  (Md.)  191,  3  Am.  Dec. 


535.  But  see  Winham  v.  Kline,  77 
Mo.  App.  36. 

"'  Griswold  v.  Pitcairn,  2  Conn. 
85;  Commonwealth  v.  Snowden,  1 
Brews.   (Pa.)   218. 

"'Atkins  V.  State,  16  Ark.  568, 
574;  Johnson  v.  State,  29  Ark.  31, 
21  Am.  R.  154;  World's  Colum- 
bian Exposition  v.  Lehigh,  94  111. 
App.  433;  Secrist  v.  Petty,  109  111. 
188;  Bohart  v.  Hull,  2  Ind.  Ter.  45, 
47  S.  W.  306;  Cluggish  v.  Koons, 
15  Ind.  App.  599,  43  N.  E.  158; 
Mode  V.  Beasley,  143  Ind.  306,  325, 
42  N.  _E.  727;  Daggy  v.  Coats,  19 
Ind.  259;  Jordan  v.  Circuit  Court, 
69  la.  177;  Pagett  v.  Curtis,  15  La. 
Ann.  451;  State  v.  Jackson,  106  Mo. 
174,  17  S.  W.  301;  State  v.  Ulrich, 
110  Mo.  350,  19  S.  W.  656;  Fred- 
ericks v.  Davis,  6  Mont.  460,  13  Pac. 
125;  People  v.  Rice,  80  Hun  (N. 
Y.)  437;  Engle  v.  Rowan  (Tex.  Civ. 
App.)  48  S.  W.  757;  Brucher  v. 
State,  19  Wis.  539;  Craven  v. 
Smith,  L.  R.  4  Exch.  146,  38  L.  J. 
Exch.  90,  17  W.  R.  710.  Compare, 
however,  Myers  v.  Roberts,  35  Fla. 
255,  17  So.  358;  Downs  v.  Board, 
&c.  4  Wash.  309;  Alderson  v.  Bell, 
9  Cal.  315. 

'"Hollenbach  v.  Schnabel,  101 
Cal.  312,  35  Pac.  872,  40  Am.  St. 
57;  Altoona  Quicksilver,  &c.  Co. 
V.  Integral,  &c.  Co.  114  Cal.  100, 
45  Pac.  1047;  State  v.  Stephens,  56 
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court.^^°  So  in  proceedings  against  a  garnishee,  judicial  notice  will  be 
taken  of  the  proceedings  against  the  principal  defendant.^^'  And  in 
other  instances  judicial  notice  has  been  taken  by  a  court  of  its  own 
judgment  in  another  branch  of  the  same  cause  so  closely  connected  with 
the  matter  under  consideration  as  to  be  virtually  a  part  of  the  same 
record.^^'  So  an  appellate  court  will  generally  take  judicial  notice 
of  its  record  on  a  former  appeal  of  the  same  cause.^"*    But  it  has  been 


Kans.  720,  44  Pac.  992;  Chapman  v. 
Currie,  51  Mo.  App.  40;  Withers  v. 
Gillespy,  7  Serg.  &  R.  (Pa.)  10.  So 
the  court  on  appeal  has  presumed 
that  the  lower  court  took  judicial 
notice  of  such  fact,  where  neces- 
sary to  support  its  judgment,  al- 
though not  shown  by  the  record  on 
appeal.  Searls  v.  Knapp,  5  S.  Dak. 
325,  58  N.  W.  807,  49  Am.  St.  873. 
This  matter  is  frequently  impor- 
tant where  the  statute  of  limita- 
tions is  in  question,  and  the  rule, 
as  stated,  was  applied  in  such 
cases  in  several  of  the  authorities 
above  cited;  but  it  has  been  held 
that  in  such  a  case  the  court  will 
not  take  judicial  notice,  in  an  ac- 
tion begun  after  the  time  pre- 
scribed, that  a  judgment  of  non- 
suit was  suffered  in  an  action  for 
the  same  cause  within  the  time 
prescribed,  and  that  the  last  action 
was  brought  within  the  time  al- 
lowed thereafter.  Watkins  v.  Mar- 
tin, 69  Ark.   311,  65  S.  W.'  425. 

'=' Newton  v.  Allis,  16  Wis.  197; 
Blum  V.  Stein,  68  Tex.  608.  But  see 
Foster  v.  Chicago,  &c.  R.  Co.  10 
Tex.   Civ.  App.  476. 

'=»  Kenosha  Stove  Co.  v.  Shedd, 
82  la.  540,  48  N.  W.  933;  Farrington 
V.  Sexton,  43  Mich.  454,  5  N.  W. 
654;  S.  E.  Olson  Co.  v.  Brady,  76 
Minn.  8,  78  N.  W.  864;  Farrar  v. 
Bates,  55  Tex.  193;  Jeffries  v. 
Smith  (Tex.  Civ.  App.)  73  S.  W. 
48;  Mace  v.  Roberts,  97  Wis.  199, 
72  N.  W.  866.     But  in  O.  L.  Pack- 


ard, &c.  Co.  V.  Laev,  100  Wis.  644, 
76  N.  W.  596,  it  is  said  that  this 
doctrine  is  limited  to  cases  in 
which  the  garnishment  is  in  aid  of 
execution  and  substantially  a  con- 
tinuance of  the  main  action. 

»='  Minor  v.  Stone,  1  La.  Ann.  283; 
Farrar  v.  Bates,  55  Tex.  193;  OUes- 
heimer  v.  Thompson,  &c.  Co.  44 
Mo.  App.  172.  In  Doremus  v.  Root, 
23  Wash.  710,  63  Pac.  572,  it  was 
held  that  where  a  railroad  com- 
pany and  its  conductor  were  sued 
jointly  for  the  alleged  negligence 
of  the  conductor  there  could  be  no 
recovery  against  the  company  un- 
less the  conductor  was  negligent, 
and  that  the  court  would  take  ju- 
dicial notice  of  its  judgment  in 
the  same  action  in  favor  of  the 
conductor  on  the  issue  against 
him  as  a  bar  to  a  judgment  against 
the  company  on  the  issue  against 
it.  So  notice  is  taken  on  petition 
to  remove  an  administrator  of 
prior  records  and  proceedings  in 
the  administration.  Knight  v. 
Hamaker,  40  Ore.  424,  67  Pac.  107. 
See,  also,  Pittel  v.  Fidelity,  &c. 
Ass'n,  86  Fed.  255;  In  re  Bennett, 
84  Fed.  324;  State  v.  Bowen,  16 
Kans.  475;  Robinson  v.  Brown,  82 
111.  279;  Bailey  v.  Kerr,  180  111. 
412,  54  N.  E.  165. 

"'  Cluggish  V.  Coons,  15  Ind.  App, 
599,  43  N.  E.  158;  Mississinewa,  &c. 
Co.  V.  Andrews,  28  Ind.  App.  496, 
63  N.  E.  231;  Cans  v.  Holland,  37 
Ark.    483;    Poole   v.    Seney,    70    la. 
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held  that  on  a  second  appeal  of  the  cause  the  appellate  court  could 
only  consider  evidence  given  on  the  trial  resulting  in  the  judgment 
appealed  from,  and  that  it  vcould  not  judicially  notice  the  evidence 
in  the  record  on  the  former  trial.^^" 

§  58.  Records  of  same  court  in  other  causes.— The  general  rule 
is  well  settled  that  courts  will  not,  ordinarily,  take  judicial  notice  of 
their  records  and  proceedings  in  other  causes.'^'"  So,  of  course,  they 
will  not  take  judicial  notice  of  proceedings  in  other  courts  in  other 
causes.^'^  But  there  are  a  few  instances  in  which,  because  of  the 
notoriety  of  the  proceedings,  or  because  of  their  close  connection 
with  the  matter  in  controversy,  courts  have  taken  judicial  notice  of 
proceedings  in  other  causes. ^^^    And  it  is  said  that  an  appellate  court 


275,  24  N.  W.  520;  Bell  v.  Williams, 
10  La.  514;  Thornton  v.  Webb,  13 
Minn.  498;  Dawson  v.  Dawson,  29 
Mo.  App.  521.  See,  also,  McClain 
V.  Williams,  10  S.  Dak.  332,  73  N. 
W.  72;  Wood  v.  Cahill,  21  Tex. 
Civ.  App.  38,  50  S.  W.  1071.  But  it 
is  said  that  while  the  court  may 
do  so  it  is  doubtful  whether  it  is 
required  to  do'  so.  In  re  Osborne, 
115  Fed.  1. 

""Cleveland,  &c.  R.  Co.  v.  Wyn- 
ant,  134  Ind.  681,  691,  34  N.  B. 
569.  See,  also.  Pry  v.  Chicot 
County,  37  Ark.  117. 

""Gibson  v.  Buckner,  65  Ark. 
84,  86,  44  S.  W.  1034;  Watkins  v. 
Martin,  3  Ark.  11,  65  S.  W.  425; 
Lake  Merced  Water  Co.  v.  Cowles, 
31  Cal.  215;  Ralphs  v.  Hensley, 
97  Cal.  296,  32  Pac.  343;  Clifton  v. 
State,  53  Ga.  241;  Garretson  v.  Per- 
rall,  92  la.  728,  61  N.  W.  251; 
Baker  v.  Mygatt,  14  la.  131;  La 
Plante  v.  Lee,  83  Ind.  155;  Grusen- 
meyer  v.  City  of  Logansport,  76 
Ind.  549;  Central  Branch  U.  P.  R. 
Co.  v.  Andrews,  34  Kans.  563,  9 
Pac.  213;  Bond  v.  White,  24  Kans. 
45,  48;  Bonguille  v.  Dede,  9  La. 
Ann.  292;  Anderson  v.  Cecil,  86 
Md.  490,  38  Atl.  1074;  State  v.  Hud- 
son Co.  &c.  Co.  61  N.  J.  L.  114,  38 
Atl.  818;  Chittenden  v.  Witbeck,  50 


Mich.  401,  15  N.  W.  526;  State  v. 
Edwards,  19  Mo.  674;  Caldwell  v. 
Bruggerman,  8  Minn.  286;  Daniel 
V.  Bellamy,  91  N.  Car.  78;  Grace  v. 
Ballon,  4  S.  Dak.  333,  56  N.  W. 
1075;  Arrnendiaz  v.  Serna,  40  Tex. 
291;  McCormick  v.  Herndon,  67 
Wis.  648,  31  N.  W.  303. 

"^Byster  v.  GafC,  91  U.  S.  521; 
State  V.  Pifth  Judicial  Dist.  Ct.  18 
Nev.  286;  State  v.  Edwards,  19  Mo. 
674.  See,  also,  Pennsylvania  Co. 
V.  Bender,  148  U.  S.  255,  13  Sup. 
Ct.   591. 

Except  as  matters  of  precedent 
or  as  determining  the  law.  See 
Alexander  v.  Gish  (Ky.)  17  S.  W. 
287;  Ohm  v.  City  of  San  Prancisco 
(Cal.)   25  Pac.  155. 

"2  Louisville  Trust  Co.  v.  City  of 
Cincinnati,  76  Fed.  296  (record  of 
proceedings  appointing  receiver  of 
same  property);  State  v.  Jackson, 
35  La.  Ann.  769  (notice  taken  of 
pending  prosecution  for  crime 
against  one  called  as  juror) ;  Gam- 
bert  V.  Hart,  44  Cal.  542,  549;  In  re 
Durrant,  84  Fed.  314  (matter  of  no- 
toriety); Story  V.  Ulman,  88  Md. 
244,  41  Atl.  120  (matter  of  notori- 
ety);  Allen  V.  Swoope,  64  Ark.  576, 
44  S.  W.  78  (matter  of  notoriety); 
Mower  v.  Kemp,  42  La.  Ann.  1007, 
8  So.  830;  Davies  v.  Hunt,  37  Ark. 
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may  inspect  its  own  records  ia  aaother  case  either  on  suggestion  of 
coxinsel  or  upon  its  own  motion.^^' 

§  59.  Matters  of  notoriety. — The  matters  considered  in  the  pre- 
ceding sections  of  this  chapter  relate,  in  the  main,  to  the  law  of 
the  land  or  to  the  organization  and  duties  of  courts  and  their  officers, 
although  in  some  of  the  instances  given  the  element  of  notoriety 
may  also  have  been  an  important  factor;  but  there  are  many  other 
matters  of  which  judicial  notice  is  taken  largely,  if  not  entirely,  upon 
the  ground  of  notoriety.  It  is  impossible  to  classify  them  all  on  any 
satisfactory  basis,  and  we  shall  therefore  place  together  those  that 
most  nearly  resemble  each  other  and  consider  the  different  groups  in 
alphabetical  order.  This  may  not  be  the  most  logical  course,  but  it 
seems  best  for  practical  purposes,  as  no  logical  classification  can  be 
made. 

§  60.    Abbreviations,  meaning  of  words  and  current  phrases. — 

Judicial  notice  is  taken  of  abbreviations  ia  comjnon  use,^^*  and  of  the 
ordinary  meaning  of  current  words  and  phrases  in  the  English  lan- 


574;  Hatch  v.  Dunn,  11  Tex.  708; 
Cushman,  &c.  Co.  v.  Goddard,  95 
Fed.  664  (records  in  other  cases 
showing  previous  state  of  the  art 
in  patent  cases) ;  Crawford  v. 
Duckworth,  3  Ind.  Ter.  10,  53  S.  W. 
465. 

"^Denney  v.  State,  144  Ind.  503, 
517,  42  N.  E.  929;  Washington,  &c. 
B..  Co.  V.  Coeur  D'Alene,  &c.  Co. 
160  U.  S.  77,  16  Sup.  Ct.  239. 
But  see  Chittenden  v.  Witbeck,  50 
Mich.  401;  Stanley  v.  McBlrath, 
86  Cal.  449,  25  Pac.  16;  Banks  v. 
Burnam,  61  Mo.  76;  First  Nat. 
Bank  v.  Williams,  126  Ind.  423,  425 
(In  which  the  syllabus  seems  to  be 
incorrect);  Central  Branch  U.  P. 
R.  Co.  V.  Andrews,  34  Kans.  563, 
9  Pac.   213. 

'"  Moseley's  Adm'r  v.  Martin,  37 
Ala.  216  ("adm'r") ;  Paris  v.  Lewis, 
85  111.  597;  Kile  v.  Yellowhead,  80 
III.  208  (abbreviations  in  describ- 
ing land);    Rowley  v.   Berrian,   12 


111.  198,  200  ("N.  P."  and  "J.  P." 
after  signature  mean  notary  public 
and  justice  of  the  peace);  Heaton 
V.  Ainley,  118  la.  112,  78  N.  W. 
798  ("acct.");  Jordan,  &c.  Ass'n 
V.  Wagoner,  33  Ind.  50,  and  Frazer 
V.  State,  106  Ind.  471,  7  N.  B.  203 
(abbreviations  used  in  describing 
land);  Hedderich  v.  State,  101  Ind. 
564  (stating  time) ;  South  Missouri 
Land  Co.  v.  Jeffries,  40  Mo.  App. 
360  ("supt.");  Richards  v.  Snyder, 
11  Oreg.  197,  3  Pac.  177  (abbrevia- 
tions in  describing  land).  General 
rule  so  stated  in  Dages  v.  Brake, 
125  Mich.  64,  83  N.  W.  1039,  84 
Am.  St.  556,  citing  numerous  au- 
thorities, but  the  abbreviation 
there  in  question  not  being  in  gen- 
eral use  and  well  known  outside 
of  the  trade,  parol  evidence  was 
admitted  to  explain  them,  and 
many  authorities  are  cited  support- 
ing the  admission  of  such  evidence 
in  such  cases. 
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guage.^'°  Thus,  the  courts  will  take  judicial  notice  of  the  common 
abbreviations  of  Christian  names^^"  and  of  the  meaning  of  such 
abbreviations  as  "C.  0.  D."  and  "P.  0.  B.''^"    But  they  will  not  take 


"'Adler  v.  State,  55  Ala.  16,  and 
Frese  v.  State,  23  Fla.  267,  2  So. 
1  ("whiskey") ;  Watson  v.  State, 
55  Ala.  158;  Salomon  v.  State,  28 
Ala.  83  (lottery) ;  Sinnott  v.  Colom- 
bet,  107  Cal.  187,  40  Pac.  329  ("kin- 
dergarten") ;  Hines  v.  Miller,  122 
Cal.  517,  55  Pac.  401  (terms  used  in 
mining);  Clarke  v.  Fitch,  41  Cal. 
472  ("squatter  riot"); Edwards  v. 
San  Jose,  &c.  Co.  99  Cal.  431,  34 
Pac.  128,  37  Am.  St.  70  ("sack"); 
Baker  v.  Hope,  49  Cal.  598;  Hill  v. 
Bacon,  43  111.  477;  Hauns  v.  Cen- 
tral Kentucky,  &c.  Asylum,  103  Ky. 
562,  45  S.  W.  890;  Lutch  v.  Kelley, 
25  Ind.  278,  87  Am.  Dec.  362;  Loh- 
man  v.  State,  81  Ind.  15  ("gift  en- 
terprise") ;  Bloom  v.  Franklin,  &c. 
Co.  97^  Ind.  478  ("assault  and  bat- 
tery") ;  Commonwealth  v.  Knee- 
land,  20  Pick.  (Mass.)  206,  239; 
Bailey  v.  Kalamazoo  Pub.  Co.  40 
Mich.  251  ("Beecher  business") ; 
State  V.  Price,  12  Gill.  &  J.  (Md.) 
260,  37  Am.  Dec.  81;  Koehring  v. 
Muenninghoff,  61  Mo.  403,  21  Am. 
R.  402;  State  v.  Hambleton,  22 
Mo.  452  ("cattle");  Fruin  v.  Crys- 
tal R.  Co.  89  Mo.  397,  404;  Smith 
V.  Clayton,  29  N.  J.  L.  357;  Grant 
V.  State,  33  Tex.  Cr.  App.  527; 
Barker  v.  State,  12  Tex.  273;  Eu- 
reka, &c.  Co.  V.  Gazette  Printing 
Co.  35  Fed.  570;  Rex  v.  Woodard, 
1  Moody,  323. 

So  of  fluctuations  or  changes  in 
language  and  the  meaning  of 
phrases.  Vanada  v.  Hopkins,  1  J. 
J.  Marsh.  (Ky.)  285,  19  Am.  Dec. 
92;  Lampton  v.  Haggard,  3  T.  B. 
Mon.  (Ky.)  149;  Power  v.  Bowdle, 
3  N.  Dak.  107,  44  Am.  St.  511,  54 
N.  W.  404.  But  not,  in  Missouri, 
that  "policy"  or  "Kentucky  draw- 


ing" designate  games  of  cha 
State  V.  Russell,  17  Mo.  App.  16; 
State  V.  Bruner,  17  Mo.  App.  274. 
See,  also,  Mayor,  &c.  v.  State,  15 
Md.  376,  74  Am.  Dec.  572;  In  re 
Bodmin,  &c.  Co.  23  Beav.  370.  But 
compare  Ward  v.  State,  22  Ala.  16; 
Sterne   v.   State,   20  Ala.   43. 

'^'Goodell  V.  Hall,  112  Ga.  435, 
37  S.  E.  725;  Weaver  v.  McElhen- 
on,  13  Mo.  89;  State  v.  Senn,  32  S. 
Car.  392,  11  S.  B.  292,  296;  Alsup 
v.  State,  36  Tex.  Cr.  App.  535. 
But  see  Andrews  v.  Wynn,  4  S. 
Dak.  40,  54  N.  W.  1047. 

^"  United  States  Express  Co.  v. 
Keefer,  59  Ind.  263;  American,  &c. 
Express  Co.  v.  Schier,  55  111.  140; 
State  V.  Intoxicating  Liquors,  73 
Me.  278;  Capehart  v.  Furman,  &c. 
Co.  103  Ala.  671,  16  So.  627;  Shef- 
field, &c.  Co.  V.  Hull,  &c.  Co.  101 
Ala.  446,  14  So.  672.  But  see  Col- 
lender  V.  Dinsmore,  55  N.  Y.  200, 
14  Am.  R.  224;  Silberman  v. 
Clark,  96  N.  Y.  522;  McNichol  v. 
Pacific  Exp.  Co.  12  Mo.  App.  401. 
See  generally  Commonwealth  v. 
Fleming,  130  Pa.  St.  138,  17  Am. 
St.  763;  Adams  Exp.  Co.  v.  McCon- 
nell,  27  Kans.  238.  In  Ryan  v.  Bal- 
timore, &c.  R.  Co.  60  111.  App.  612. 
615,  it  was  held  that  judicial  notice 
would  be  taken  that  the  abbrevia- 
tion "B.  &  O."  used  in  referring 
to  the  railroad  meant  the  Balti- 
more and  Ohio  Railroad.  But  the 
contrary  was  held  as  to  "C.  B.  & 
Q.  R.  Co."  in  Accola  v.  Chicago, 
&c.  R.  Co.  70  la.  185,  30  N.  W.  503. 
The  Texas  courts  have  even  gone 
to  such  an  extreme  as  to  hold  that 
they  did  not  know  the  meaning  of 
"St.  Louis,  Mo."  or  "New  Orleans, 
La."     Ellis    v.    Park,    8    Tex.    205; 
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judicial  notice  of  the  meaning,  spelling  and  pronunciation  of  proper 
names  in  a  foreign  language.^^* 

§  61.  Art  and  science. — Courts  take  judicial  notice  of  such  matters 
of  art  and  science  as  are  generally  recognized  and  ought  to  be  known 
to  men  of  common  understanding  and  intelligence."^^"  Thus,  they 
take  notice  in  a  general  way  of  the  art  of  lithographing,**"  and  the 
art  of  photography."*  So  of  telephones  and  their  utility,"^  variation 
of  the  magnetic  meridian  from  the  true  meridian,**'  and  difEerence 
of  time  in  different  longitudes.***  But  judicial  notice  will  not  be 
taken  of  matters  of  science  as  true  which  are  mere  unsettled  theories, 
or  in  regard  to  which  eminent  scientific  men  and  authorities  widely 
differ.**' 


Russell  V.  Martin,  15  Tex.  238. 
See,  also,  Vivian  v.  State,  16  Tex. 
App.  262;  Johnson  v.  Robertson, 
31  Md.  476. 

"'Galveston,  &c.  R.  Co.  v.  San- 
chez (Tex.  Civ.  App.)  65  S.  W.  893; 
State  V.  Johnson,  26  Minn.  316.  It 
is  not  meant  by  this,  however,  that 
they  may  not  take  judicial  notice 
of  foreign  words  that  have  become 
anglicized,  or  of  well  known  class- 
ical allusions,  historical  and  geog- 
raphical names,  or  the  like.  See 
Hoare  v.  Silverlock,  12  Q.  B.  (12 
Adol.  &  Ell.  N.  S.)  624. 

""  Eureka  Vinegar  Co.  v.  Gazette 
Printing  Co.  35  Fed.  570,  571; 
Heaton,  &c.  Co.  v.  Schlochtmeyer, 
69  Fed.  592;  Brown  v.  Piper,  91  U. 
S.  37;  Lyon  v.  Marine,  55  Fed.  964; 
Western  Mineral  Wool,  &c.  Co.  v. 
Globe,  &c.  Co.  75  Fed.  400;  King 
V.  Gallun,  109  U.  S.  99,  3  Sup.  Ct. 
85;  Farmers'  Mfg.  Co.  v.  Sprulso, 
&c.  Co.  119  Fed.  594;  Richards  v. 
Chase  Elevator  Co.  158  U.  S.  299, 
15  Sup.  Ct.  831;  Luke  v.  Calhoun 
County,  52,  Ala.  115;  Scanlon  v. 
San  Francisco,  &c.  Co.  (Cal.)  55 
Pac.  694;  State  v.  Main,  69  Conn. 
123,  37  Atl.  80,  61  Am.  St.  30; 
Jameson  V.  Indiana  Nat.  Gas,  &c. 
Co.  128  Ind  555,  28  N.  E.  76;  State 
V.  Hayes,  78  Mo.  307,  318;   Price  v. 


Connecticut  Ins.  Co.  48  Mo.  App. 
281,  295;  Globe  Printing  Co.  v. 
Stahl,  23  Mo.  App.  451;  Udderzook 
V.  Commonwealth,  76  Pa.  St.  340; 
People  V.  Martin,  85  Hun  (N.  Y.) 
343,  32  N.  Y.  933.  See,  also.  West 
Publishing  Co.  v.  Lawyers,  &c. 
Pub.  Co.  79  Fed.  756,  35  L.  R.  A. 
400;  Jones,  &c.  Co.  v.  Davenport,  74 
Conn.  418,  50  Atl.  1028  (circulation 
pipe) ;  Hudson  v.  Rome,  &c.  R.  Co. 
145  N.  Y.  408,  40  N.  E.  8.  As  to 
what  vaccination  Is,  Common- 
wealth V.  Pear,  183  Mass.  242,  66  N. 
B.  719. 

""They  know  judicially  that  It 
requires  a  high  degree  of  skill  and 
Is  expensive.  Beck,  &c.  Co.  v.  Ev- 
ansville  Brewing  Co.  25  Ind.  App. 
662,  665,  58  N.  E.  859. 

"'  Luke  V.  Calhoun  County,  52 
Ala.  115;  Barnes  v.  Ingalls,  39  Ala. 
193;  Udderzook  v.  Commonwealth, 
76  Pa.  St.  340. 

'"Wolfe  V.  Missouri  Pac.  R.  Co. 
97  Mo.  473,  11  S.  W.  49. 

'"Bryan  v.  Beckley,  Litt.  Select 
Cas.  (Ky.)  91,  12  Am.  Dec.  276. 

""  Curtis  V.  March,  4  Jur.  N.  S. 
1112.  So  of  the  elementary  laws  of 
gravitation.  Cox  v.  Syenite  Gran- 
ite Co.  39  Mo.  App.  424. 

"''  St.  Louis  Gaslight  Co.  v.  Amer- 
ican F.   Ins.  Co.  33  Mo.  App.  348; 
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§  62.  Census  and  statistics. — Judicial  notice  is  taken  of  the  official 
census  returns^*'  and  the  number  of  inhabitants  of  a  state,^*' 
county  or  city^*°  shown  thereby,  whether  the  census  is  made  under  the 
authority  of  the  state  or  the  United  States.^**  And  it  has  been 
held  that  such  notice  may  be  taken  when  the  result  of  the  census 
has  become  a  matter  of  general  public  notoriety,  although  not  yet 
formally  announced.^^"  So  it  is  said  in  general  terms  that  official 
statistics  of  the  state  may  be  judicially  noticed.^'^ 

§  63.  Currency  and  circulating  medium. — Courts  take  judicial 
notice  of  the  character  of  the  circulating  medium  or  different  classes 
of  money  in  circulation  and  the  popular  language  in  reference  to 
it.^'^^     Thus,  in  several  of  the  southern  states,  it  has  been  held  that 


State  V.  Fox,  79  Md.  514,  528,  29 
Atl.  601;  Blessing  v.  John  Tra- 
geser,  &c.  Works,  34  Fed.  753; 
Kaolatype  Engraving  Co.  v.  Hoke, 
30  Bed.  444.  See,  also,  Misslssin- 
ewa,  &c.  Co.  v.  Patton,  129  Ind. 
472,  28  N.  E.  1113;  Sprankle  v.  Bart, 
25  Ind.  App.  681,-  58  N.  E.  862; 
Northwestern  Mfg.  Co.  v.  Cham- 
bers, 58  Mich.  381,  55  Am.  R. 
693;  Clark  v.  Babcock,  23  Mich. 
164  (court  refused  to  take  notice 
of  proper  methoa  of  boring  and 
tubing  salt  wells);  Evans  v.  State. 
9  Ohio  S.  &  C.  P.  Dec.  222  ("Chris- 
tian Science"). 

'"  City  of  Huntington  v.  Cast, 
149  Ind.  255,  48  N.  E.  1025;  Ro- 
maine  v.  Judson,  128  Ind.  403,  16 
N.  E.  563;  Chicago,  &c.  R  Co.  v. 
Baldridge,  177  111.  229,  52  N.  E. 
263;  In  re  Constitutionality  of  Sen- 
ate Bill,  21  Colo.  38,  39  Pac.  522; 
People  V.  Williams,  64  Cal.  87,  27 
Pac.  939;  Bennett  v.  City  of  Mar- 
lon, 106  Iowa,  628,  "76  N.  W.  844; 
State  V.  County  Court,  89  Mo.  237; 
State  V.  County  Court,  &c.  128  Mo. 
427,  30  S.  W.  103;  Brown  v.  Lutz, 
36  Neb.  527,  54  N.  W.  860;  Denair 
V.  City  of  Brooklyn,  5  N.  Y.  S.  835; 
People  V.  Page,  6  Utah,  353,  23 
Pac.  761;  Welch  v.  County  Court, 
29  W.  Va.  63,  1  S.  E.  337. 

'"  State  V.  Swift,  69  Ind.  505,  527. 


"'Kellier  v.  Leonard,  34  Ind. 
497;  Stultz  v.  State,  65  Ind.  492; 
Farley  v.  McConnell,  7  Lans.  (N. 
Y.)  428;  Stratton  v.  City  of  Oregon 
City,  35  Ore.  409,  60  Pac.  905;  Ben- 
nett V.  City  of  Marion,  106  Iowa, 
628,  76  N.  W.  844;  State  v.  Dolan, 
93  Mo.  467,  6  S.  W.  366  (census  ta- 
ken by  city  under  State  statute  au- 
thorizing it) ;  Kokes  v.  State,  55 
Neb.  691,  76  N.  W.  467,  (school 
enumeration).  See,  also,  Worces- 
ter Nat.  Bank  v.  Cheney,  94  111.  430. 

"'City  of  Huntington  v.  Cast, 
149  Ind.  255,  48  N.  E.  1025;  Den- 
ney  v.  State,  144  Ind.  503,  525,  42 
N.  E.  929;  State  v.  Cunningham, 
81  Wis.  440,,  51  N.  W.  724,  5  L. 
R.  A.  561;  Stratton  v.  City  of  Ore- 
gon City,  35  Ore.  409,  60  Pac.  905. 

""State  V.  Braskamp,  87  Iowa, 
588,  54  N.  W.  532. 

'"  State  V.  Swift,  69  Ind.  505,  527. 
But  see  First  Nat.  Bank  v.  Chai> 
man,  173  II.  S.  205,  19  Sup.  Ct. 
407. 

'"Lampton  v.  Haggard,  19  Ky. 
(3  T.  B.  Mon.)  149;  Hart  v.  State, 
55  Ind.  599;  Daily  v.  State,  10  Ind. 
536;  Wasson  v.  First  Nat.  Bank. 
107  Ind.  206,  8  N.  E.  97;  Lumpkin 
V.  Murrell,  46  Tex.  51;  Simmons 
v.  Trumbo,  9  W.  Va.  358.  See,  also, 
Harvey  v.  Walden,  23  La.  Ann.  162. 
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judicial  notice  should  be  taken  of  the  fact  that  Confederate  notes 
or  their  equivalents  constituted  the  circulating  medium,  and  that 
gold,  silver  and  United  States  notes  were  not  in  general  circulation 
in  such  states  during  the  Civil  War.^"*  So  the  courts  will  take  judicial 
notice  of  the  denominations  of  coins  and  their  value  as  fixed  by  the 
public  laws  of  the  country ,^^*  of  the  significance  of  the  usual  dollar 
marks,^^°  and  of  the  general  financial  condition  of  the  country.^^" 

§  64.  Customs  and  usages. — The  general  rule  is  that  the  courts 
will  take  judicial  notice  of  customs  or  usages  that  are  so  general 
and  notorious  as  to  be  matters  of  common  knowledge  ;'^"  but  that 


"'Morris  v.  Morris,  58  Ala.  443; 
Riddle  v.  Hill,  51  Ala.  224;  Wood 
V.  Cooper,  49  Tenn.  (2  Heisk.)  441; 
Grant  v.  Reese,  94  N.  Car.  720.  But 
not,  in  Tennessee,  that  certain 
tank  notes  circulated  as  currency. 
State  V.  Shelton,  26  Tenn.  (7 
Humph.)  30;  Laird  v.  Folwell,  57 
Tenn.  (10  Heisk.)  92.  See,  how- 
ever, Dillard  v.  Evans,  4  Ark.  (4 
Pike)  175;  Parwell  v.  Kennett,  7 
Mo.  595.  In  United  States  v.  4000 
American  Gold  Coin,  1  Woolw.  (U. 
S.)  217,  judicial  notice  was  taken 
that,  at  a  certain  time,  gold  coin 
was  an  article  of  merchandise  and 
traffic,  and  not  generally  used  in 
business  as  money. 

'"Daily  v.  State,  10  Ind.  536; 
Grant  v.  State,  55  Ala.  201;  Gady 
v.  State,  83  Ala.  51;  United  States 
V.  Burns,  5  McLean  (U.  S.  C.  C.) 
23;  Jones  v.  State,  39  Tex.  Grim. 
App.  387.  In  Butt  v.  Hoge,  2  Hilt. 
(N.  Y.)  81,  the  court  held  that  ju- 
dicial notice  would  he  taken  of  the 
value  of  the  English  pound  ster- 
ling; and  in  Bryant  v.  Foot,  L.  R. 
3  Q.  B.  497,  9  B.  &  S.  444,  the  court 
noticed  the  difference  in  value  of 
money  at  different  times;  but  in 
Kermott  v.  Ayer,  11  Mich.  181,  the 
court  refused  to  take  notice  of  the 
value  of  Canadian  currency,  and 
in  Kentucky  and  Alabama  che 
courts  refused  to  notice  the  extent 


of  depreciation  and  the  exact  value 
at  a  certain  time  of  paper  cur- 
rency and  bank  notes.  Bell  v. 
Waggener,  7  T.  B.  Mon.  (Ky.)  524; 
Peemster  v.  Ringo,  5  T.  B.  Mon. 
(Ky.)  336;  Modawell  v.  Holmes,  40 
Ala.  391.  But  compare  Perrit  v. 
Crouch,  5  Bush  (Ky.),  199,  and 
Jones  V.  Fales,  4  Mass.  245,  252. 

">'  Fulenwider  v.  Fulenwider,  53 
Mo.  439. 

'==  Ashley  v.  Martin,  50  Ala.  537; 
Wasson  v.  First  Nat."  Bank,  107 
Ind.  206,  220,  8  N.  E.  97. 

'"Davis  V.  Hanly,  12  Ark.  645; 
Munn  V.  Burch,  25  111.  35;  Pitts- 
burgh, &c.  R.  Co.  V.  Callaghan,  50 
111.  App.  676;  Sassoer  v.  Farmers' 
Bank,  4  Md.  409;  Merchants'  Mut. 
Ins.  Co.  V.  Wilson,  2  Md.  217;  Saw- 
yer V.  Baldwin,  11  Pick.  (Mass.) 
492;  Lake  Shore,  &c.  R.  Co.  v. 
Miller,  25  Mich.  274;  Cameron  v. 
Blackman,  39  Mich.  108;  Pfeiffer  v 
Board,  118  Mich.  560,  77  N.  W. 
250;  Duby  v.  Jackson,  69  Minn.  342, 
72  N.  W.  568;  Gibson  v.  Stevens, 
8  How.  (U.  S.)  384;  Von  Mumra 
V.  Wittemann,  85  Fed.  966;  Tnrl? 
V.  Thomas,  8  C.  &  P.  103,  34  B.  C 
L.  312.  See,  also,  Consequa  v. 
Willings,  Pet.  C.  C.  (U.  S  )  225 ; 
State  V.  Town  Council,  &c.  18  R. 
I.  258,  27  Atl.  599  (custom  of  Sev- 
enth-Day Adventists  or  BT.ptists. 
But  see  Baxter  v.   McDonnell,   155 
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they  will  not,  ordinarily  at  least,  take  judicial  cognizance  of  a  local 
or  particular  usage  or  custom  limited  as  to  territory  and  business 
or  persons.^"*  The  authorities  show,  however,  that  judicial  notice  has 
been  taken  of  uniform  usages  or  customs  limited  to  a  certain  kind'  of 
business  or  a  certain  class  of  corporations  or  persons,  and  even,  so 
far  as  appears,  to  a  certain  country  or  territory.^°°  The  custom  of 
merchants  known  as  the  law  merchant,  which  we  have  already  con- 


N.  Y.  83,  49  N.  E.  G67);  Matthews 
V.  Great  Northern  R.  Co.  7  N.  Dak. 
81,  72  N.  W.  1085,  1086;  Von  Mumm 
V.  Wittemann,  85  Fed.  966. 

'^  Barlow  v.  Lambert,  28  Ala.  704, 
65  Am.  Dec.  374;  Sampson  v.  Gaz- 
zam,  6  Port  (Ala.)  123,  30  Am.  Dec. 
678;  Sullivan  v.  Hense,  2  Colo.  424; 
Rapp  V.  Grayson,  2  Blackf.  (Ind.) 
130;  Turner  v.  Fish,  28  Miss.  (6 
Cushm.)  306;  Youngs  v.  Ransome, 
31  Barb.  (N.  Y.)  49;  Poujade  v. 
Ryan,  21  Nev.  449,  33  Pac.  659  (lo- 
cal rule  as  to  recording  mining 
claims);  Lewis  v.  McClure,  8  Ore. 
273  (local  customs  as  to  water 
rights);  Tranter  v.  Hibbard  (Ky.), 
56  S.  W.  169  (local  custom  as  to 
days  of  grace);  Matter  of  Pennant, 
&c.  Co.  4  De  G.  M.  &  6.  285,  2  Bq. 
R.  944;  In  re  3bdmin,  &c.  Co. 
23  Beav.  370,  26  L.  J.  Ch.  570;  State 
v.  Chingren,  105  Iowa,  169,  74  N. 
W.  946;  Haines  v.  Gibson,  115  Mich. 
131,  73  N.  W.  126;  Wilson  v.  Owens, 
86  Fed.  571;  Meydenbauer  v.  Ste- 
vens, 78  Fed.  787  (local  rules  and 
regulations  of  miners);  Goldsmith 
V.  Sawyer,  46  Cal.  209  (rules  of 
brokers'  boards);  Tonges  v.  Ken- 
nedy, 2  Bibb  (Ky.),  607;  Ward  v. 
Everett,  1  Dana  (Ky.),  429  (charge 
for  commission  or  discount) ;  Horn 
V.  Chicago,  &c.  R.  Co.  38  Wis.  463; 
Cady  V.  Case,  11  Wash.  124,  39 
Pac.  375  (custom  to  accept  goods 
from  store  in  payment  of  wages)  j 
Soye  V.  Merchants'  Ins.  Co.  6  La. 
Ana.  761;  Columbia  Bank  t  'S'itz- 
hugh,  1  Har.  &  G.  (Md.)  239;  Mur- 


phy V.  Colley,  1  Allen  (Mass.),  107; 
In  re  Walter,  75  N.  Y.  354  (custom 
in  city  as  to  improvement  of 
streets) ;  Atkeson  v.  Lay,  115  Mo. 
538,  22  S.  W.  481  (number  of  news- 
papers published  in  county);  Mc- 
Corkle  v.  Driskell  (Tenn.  Ch.  App.), 
60  S,  W.  172  (custom  in  a  city  to 
discard  fences  or  erect  high  fences). 
But  in  Babbage  v.  Powers,  130  N. 
Y.  281,  29  N.  E.  132,  14  L.  R.  A. 
398,  the  court  noticed  a  custom  in 
a  city  to  construct  vaults  under  the 
sidewalk.  In  City,  &c.  R.  Co.  v. 
First  Nat.  Bank,  62  Ark.  33,  34  S. 
W.  89,  54  Am.  St.  282,  it  is  said, 
somewhat  too  strongly,  that  a  usage 
to  be  judicially  noticed  must  be 
general  and  of  such  long  standing 
as  to  have  become  a  part  of  the 
law  itself. 

"'  It  is  the  uniformity  or  gen- 
eral prevalence  of  the  custom  in 
the  kind  of  business  or  occupation 
In  question,  and  the  notoriety  of 
the  custom  within  the  particular 
jurisdiction,  that  must  be  the  test, 
it  seems  to  us,  and  not  that  it 
must  extend  all  over  the  world, 
or  be  common  to  all  classes  of 
business  or  persons.  Few,  if  any, 
customs  or  usages  are  the  same  in 
all  countries,  or  in  all  classes  of 
business  and  so,  although  gen- 
eral and  uniform  among  people 
engaged  in  the  business  in  ques- 
tion, they  are  ordinarily  limited 
to  persons  or  corporations  engaged 
in  that  kind  or  class  of  business. 
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sidered/""  is  so  general  and  well  settled  in  the  commercial  world 
that  it  has  become  part  of  the  law  itself;  but  there  are  many  other 
customs  and  even  usages  that  have  been  judicially  recognized,  although 
they  cannot  be  said  to  have  become  part  of  the  law  of  the  land.  Thus, 
there  are  customs  of  banks  and  of  the  commercial  world  not  strictly 
part  of  the  law  merchant,  but  somewhat  similar  to  it,  of  which  judicial 
notice  has  been  taken.^*^  So  judicial  notice  will  be  taken  of  the 
general  nature  and  business  of  commercial  agencies  and  the  reliance 
of  merchants  thereon.^"^  Judicial  notice  has  also  been  taken  of 
changes  and  new  methods  of  carrying  on  trade,^"^  of  the  transporta- 
tion of  cattle  by  rail,^''*of  the  general  method  of  carrying  the  public 
mails,^°°  of  the  custom  of  storing  wheat  in  mass  with  other  wheat 
of  the  same  grade  and  quality,  in  general  commercial  elevators,' "" 
of  the  custom  of  charging  interest,^'''  of  general  customs  in  regard  to 
the  management  and  operation  of  railroads,'^*  of  the  general  custom 


""See  ante,  §  47. 

'"  Bowman   v.    First    Nat.    Bank, 

9  Wasli.  614,  38  Pac.  211;  Beal  v. 
City  of  Somerville,  50  Fed.  647, 
17  L.  R.  A.  291;  Sturges  &  Co.  v. 
Bank  of  Ciroleville,  11  Ohio  St. 
153;  First  Nat.  Bank  of  Birming- 
ham V.  First  Nat.  Bank,  116  Ala. 
520,  22  So.  976;  Merchants'  Nat. 
Bank  v.  Hall,  83  N.  Y.  338;  State 
V.  Arnold,  140  Ind.  628,  38  N.  B. 
820;  Gordon  v.  Montgomery,  19  Ind. 
110;  Brandao  v.  Barnett,  12  CI.  & 
F.  787,  L.  R.  3  C.  B.  519.  But  not 
of  the  precise  powers  and  duties 
of  each  officer.  La  Rose  v.  Lo- 
gansport  Nat.  Bank,  102  Ind.  332, 
340;  City,  &c.  R.'Co.  v.  First  Nat. 
&c.  Bank,  62  Ark.  33,  34  S.  W. 
89,  54  Am.  St.  282.  See,  however. 
Merchants'    Bank    v.    State    Bank, 

10  Wall.  (U.  S.)  604,  644;  Crow- 
ley V.  Genesee,  &c.  Co.  55  Cal.  273; 
American,  &c.  Nat.  Bank  v.  Ore- 
gon, &c.  Co.  55  Fed.  265.  Judi- 
cial notice  will  be  taken  of  the 
negotiability  of  bearer  bonds.  Ed- 
elstein  v.  Shuler,  71  L.  J.  K.  B. 
572   (1902)   2  K.  B.  144. 

i»2  Furry  v.  O'Connor,  1  Ind.  App. 


573,  579,  28  N.  B.  103;  Baton,  &c. 
Co.  V.  Avery,  83  N.  Y.  31;  Gen- 
esee, &c.  Bank  v.  Michigan  Barge 
Co.  52  Mich.  164,  17  N.  W.  790; 
Wilmot  V.  Lyon,  7  Ohio  Civ.  Dec. 
394.  But  see  Holmes  v.  Harring- 
ton, 20  Mo.  App.  661. 

"8  Wiggins  Ferry  Co.  v.  Chicago, 
&c.  R.  Co.  5  Mo.  App.  347;  Sacalaris 
V.  Eureka,  &c.  R.  Co.  18  Nev.  155, 
51  Am.  R.  737;  Gregory  v.  Wen- 
dell, 39  Mich.  337,  33  Am.  R. 
390,  392  (of  the  ordinary  methods 
of  carrying  on  business) ;  Rich- 
ards V.  Michigan,  &c.  R.  Co.  40 
Fed.  165. 

'"Michigan  R.  Co.  v.  McDon- 
ough,  21  Mich.  165.  194. 

"=  Gamble  v.  Central  R  Co.  80 
Ga.  595,  12  Am.  St.  276,  7  S.  B.  315. 

""Davis  V.  Kobe,  36  Minn.  214, 
30  N.  W.  662,  1  Am.  St.  663. 

'"'  Watt  &  Co.  V.  Hoch,  25  Pa.  St. 
(1  Casey)  411;  O'Ferrall  v.  Davis, 
1  Iowa,  560.  But  see  Wood  v. 
Smith,  23  Vt.  706. 

^"^  Atchison,  &c.  R.  Co.  v.  Head- 
land, 18  Colo.  477,  33  Pac.  185;  Mc- 
Donald v.  111.  Cent.  R.  Co.  187  111. 
529,   58  N.   B.   463;   Mann,  &c.   Car 
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of  railroads  to  carry  sample  trunks  of  commercial  travelers  as  baggage 
of  their  employers,  but  not  of  the  conditions  or  limitations  under 
which  it  is  done/""  that  telegraph  messages  are  written,^^"  that  appli- 
cations for  insurance  are  usually  made  to  agents  in  their  capacity  as 
representatives  of  the  company/""^  that  there  is  a  distinction  in  the 
commercial  world  between  the  wholesale  dealer  and  the  manufac- 
turer,"^ that  contracts  to  buy  real  estate  are  often  made  with  the 
expectation  on  the  part  of  the  purchaser  of  selling  at  a  profit  before 
he  is  required  to  complete  his  contract,^'^  and  that  thieves  often 
resort  to  pawnbrokers  and  junk  dealers.^''* 

§  65.  Elections. — The  times  for  holding  general  elections  are 
usually  designated  by  public  laws,  and  the  courts  might  well  take 
judicial  notice  thereof  on  this  ground',  but  the  actual  facts  in  regard 
to  such  elections,  their  result,  the  officers  elected  or  to  be  elected, 
the  contesting  political  parties,  and  even  the  number  of  votes  cast,  are 
matters  of  such  public  notoriety  that  the  courts  have  taken  judicial 
cognizance  of  all  of  such  facts.^'^  It  has  also  been  held  that  the 
court  may  take  judicial  notice  of  the  number  of  votes  cast  for  officers 


Co.  V.  Dupre,  54  Fed.  646;  Gulf,  &c. 
R.  Co.  V.  Ellis,  54  Fed.  481;  Mason 
V.  Richmond,  &c.  R.  Co.  Ill  N. 
Car.  482,  16  S.  E.  698;  South,  &c. 
R.  Co.  V.  Pilgreen,  62  Ala.  305; 
Alabama,  &c.  R.  Co.  v.  Coskey,  92 
Ala.  254,  9  So.  202;  Burlington  R. 
Co.  V.  Dey,  82  Iowa,  312,  48  N.  W. 
98;  1  Elliott  on  Railroads,  §§  298, 
299,  303;  4  Elliott  on  Railroads,  §§ 
1401,  1527,  1630,  1655.  But  not  that 
the  footboard  on  the  front  of  an 
engine  is  the  post  of  duty  of  a 
yardmaster.  Highland  Ave.  &c.  R. 
Co.  V.  Walters,  91  Ala.  435,  8  So. 
357.  The  New  York  courts  have 
taken  notice  that  elevated  rail- 
roads in  New  York  City  have  in- 
creased traffic  on  the  avenues  along 
which  they  run.  Bookman  v.  New 
York,  &c.  R.  Co.  137  N.  Y.  302, 
33  N.  B.  333.  That  telegraph  lines 
are  necessary  to  the  operation  of 
railroads,  and  are  usually  wires  on 
posts  along  the  railway,  but  not 
of  the  exact  space  required.     C.  & 


H.  H.  Youree  v.  Vlcksburg,  &c.  R. 
Co.   (La.  Ann.)   34  So.  779. 

""McKibbin  v.  Great  Northern 
R.  Co.  78  Minn.  232,  80  N.  W.  1052. 

""People  V.  Western  Union  Tel. 
Co.  166  111.  15,  46  N.  B.  731. 

"'  Howe  V.  Provident  Fund  So- 
ciety, 7  Ind.  App.  586,  594,  34  N. 
E.  830. 

'"City  of  Kansas  City  v.  Butt, 
88  Mo.  App.  237. 

"'  Anderson  v.  Blood,  86  Hun  (N. 
Y.),  244,  33  N.  Y.  233.  And  that 
ordinarily  prudent  men  usually 
keep  their  large  manufacturing  es- 
tablishments insured  for  nearly 
their  full  value.  Hill  v.  American 
Surety  Co.  &c.  107  Wis.  19,  81  N. 
W.  1024.  But  the  courts  seem  to 
have  gone  to  extreme  lengths  in 
some  of  these  cases. 

"'City  of  Grand  Rapids  v.  Bran- 
dy, 105  Mich.  670,  64  N.  W.  29,  32 
L.   R.   A.   116. 

"'Time  of  holding  elections: 
Urmgton  v.  State,  73  Ind.  175;  Moda 
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at  a  general  election,  as  shown  by  the  returns  made  to  the  secretary 
of  state,  as  well  as  the  number  cast  in  favor  of  a  proposed  constitu- 
tional amendment,  voted  on  at  the  same  election,  in  order  to  determine 
whether  a  majority  of  electors  voted  for  such  amendment.^^*  Special 
and  local  elections,  and  their  results,  however,  will  not,  ordinarily, 
be  judicially  noticed.^^'  But  the  election  need  not  necessarily  be  a 
state  election,  for  the  court  may  judicially  notice  the  time  fixed  by  law 
for  holding  general  county  or  township  elections.^'*  and  it  has  also 
been  held  that  a  court  may  notice  the  time  fixed  by  the  executive 
for  holding  a  special  election.^'" 

§  66.  GeograpMcal  facts. — The  prominent  and  leading  geograph- 
ical and  topographical  facts  and  features  of  a  country  are  matters  of 
such  notoriety  that  the  courts  must  take  judicial  notice  of  them.^'" 


V.  Beasley,  143  Ind.  306,  42  N.  E. 
727;  Mills  v.  Green,  159  U.  S.  651, 
16  Sup.  Ct.  132;  Jackson  County 
V.  Arnold,  135  Mo.  207,  36  S.  MV. 
662. 

Parties  and  ofllcers  to  be  elected: 
State  V.  Downs,  148  Ind.  324,  47  N. 
E.  670;  State  v.  Mlnnick,  15  Iowa. 
123. 

Votes  cast  and  result:  In  re 
Denny,  156  Ind.  104,  59  N.  E.  359, 
51  L.  R.  A.  722;  Andrews  v.  Board, 
&c.  70  111.  65;  State  v.  Stearns,  72 
Minn.  200^  75  N.  W.  210;  Kokes 
V.  State,  55  Neb.  691,  76  N.  W.  467. 

See,  generally,  Davis  v.  Best,  2 
Iowa,  96;  Ellis  v.  Reddin,  12  Kans. 
306;  Rice  v.  Mead,  22  How.  Pr. 
(N.  Y.)  445;  Lewis  v.  Bruton,  74 
Ala.  317,  49  Am.  R.  816;  Wal- 
den  V.  Canfield,  2  Rob.  (La.)  466; 
State  V.  Seibert,  130  Mo.  202,  32 
S.  W.  670.  But  not  of  elections  in 
other  states.  Taylor  v.  Renne,  35 
Barb.  (N.  Y.)  272. 

'•"In  re  Denny,  156  Ind.  104,  59 
N.  E.  359,  51  L.  R.  A.  722;  State 
V.  Swift,  69  Ind.  505.  527.  But  see 
Kokes  V.  State,  55  Neb.  691,  76  N. 
W.  467. 

'•■Grider  v.  Lally.  77  Ala.  422, 
54    Am.     R.     65;     Ex    parte    Rey- 


nolds, 87  Ala.  138,  6  So.  335;  Whit- 
man v.  State,  80  Md.  410,  31  Atl. 
325;  Rousey  v.  Wood,  47  Mo.  App. 
465;  State  v.  Mackin,  41  Mo.  App. 
99.  But  see  Puckett  v.  State,  71 
Miss.  192,  14  So.  452;  Thomas  v. 
Commonwealth,  90  Va.  92,  17  S. 
E.  788;  Prince  v.  Crocker,  166  Mass. 
347,  44  N.  B.  446,  32  L.  R.  A.  610. 

"»Urmston  v.  State,  73  Ind.  175. 
See,  also.  Ranch  v.  Com.  78  Pa.  St 
490. 

"'  United  States  v.  Johnson,  2 
Sawy.  (U.  S.  C.  C.)  482. 

""Board,  &c.  v.  Castelter,  7  Ind. 
App.  309,  33  N.  E.  986,  34  N.  E. 
687;  Morsman  v.  Forest.  27  Ind. 
233;  Trenier  v.  Stewart,  55  Ala. 
458;  Carey  v.  Reeves,  46  Kans.  571, 
578,  26  Pac.  951;  State  v.  Wagner, 
61  Me.  178;  Commonwealth  v.  King, 
150  Mass.  221,  224,  22  N.  E.  905: 
Price  v.  Page,  24  Mo.  65;  Winnipi- 
seogee  Lake  Co.  v.  Young,  40  N. 
H.  420;  McGhee  Irrigating,  &c.  Co. 
V.  Hudson  (Tex.),  21  S.  W.  175 
(climatic  conditions) ;  Hinckley  v 
Beckwith,  23  Wis.  328;  Kerns  v. 
Perry  (Tenn.),  48  S.  W.  729  (lia- 
bility of  lands  to  be  flooded); 
Cooke  V.  Wilson,  1  C.  B.  N.  S.  153, 
87  E.  C.  L.  153;  Bulpit  v.  Matthews, 
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Thus,  they  take  judicial  notice  of  the  location  and  character  of  great 
rivers,  bodies  of  water  and  mountains  within  their  jurisdiction,"^  and, 
to  some  extent  at  least,  of  those  in  other  states  and  even  of  those  in 
foreign  countries  where  they  are  well  known  throughout  the  world.' ^^ 
So  the  navigability  or  non-navigability  of  waters  is  frequently  ju- 
dicially noticed."^  Subdivisions  of  the  state  and  its  towns  and 
cities  are  generally  noticed,"*  and,  in  a  general  way  at  least,  the 


145  111.  345,  34  N.  B.  525,  22  L.  R. 
A.  55  (little  vacant  land  in  Illinois 
in  1874,  especially  on  prairies). 

It  is  said  that  "the  minuteness 
of  such  knowledge  is  inversely  pro- 
portioned to  the  distance,  heing 
much  more  specific  and  detailed 
in  regard,  to  the  territory  over 
which  the  court  has  jurisidiction 
than  with  respect  to  foreign  lands, 
or  even  different  states."  "The 
Law  of  Judicial  Notice,"  24  Am. 
Law.  Reg.   (N.  S.)  553,  570. 

"'  Winnipiseogee  Lake  Co.  v. 
Young,  40  N.  H.  420;  People  v. 
Brooks,  101  Mich.  98,  59  N.  W. 
444;  Thurman  v.  Morrison,  14  B. 
Mon.  (Ky.)  367;  Cash  v.  Auditor, 
&c.  7  Ind.  227;  State  v.  Wabash, 
&c.  Co.  21  Ind.  App.  167;  Harmon 
V.  City  of  Chicago,  110  111.  400; 
Talbot  V.  Hudson,  16  Gray  (Mass.), 
417,  424;  Sudbury  Meadows  v.  Pro- 
prietors, &c.  23  Pick.  (Mass.)  45; 
City  Council,  &c.  v.  Montgomery, 
&c.  Co.  31  Ala.  76;  Price  v.  Page, 
24  Mo.  65;  Carey  v.  Reeves,  46 
Kans.  571,  26  Pac.  951.  But  see 
Wood  V.  Fowler,  26  Kans.  682,  687, 
40  Am.  R.^  330;  De  Camp  v. 
Thompson,  16  App.  Div.  (N.  Y.) 
528;  Buffalo  Pipe  Line  Co.  v.  New 
York,  &c.  Co.  10  Abb.  N.  Cas.  (N. 
Y.)  107.  Not  that  certain  land  is 
arid  and  cannot  be  used  without 
irrigation.  Slattery  v.  Harley,  58 
Neb.  575,  79  N.  W.  151. 

"-  See  Sonde  v.  City  of  Schenec- 
tady, 29  App.  Div.  (N.  Y.)  604 
Whitney   v.    Gouche,    11    La.    Ann. 


432;  The  Peterhoff,  Blatchf.  Prize 
Cas.  463;  McGhee  Irrigating,  &c. 
Co.  V.  Hudson  (Tex.),  21  S.  W.  175; 
United  States  v.  La  Vengeance, 
3  Dall.  (U.  S.)  297. 

'"The  Montello,  11  Wall.  (U.  S.) 
411;  Commonwealth  v.  King,  150 
Mass.  221,  22  N.  E.  905;  Clark  v. 
Cambridge,  &c.  Co.  45  Neb.  798,  64 
N.  W.  239;  Walker  v.  Allen,  72  Ala. 
456;  Wilcox  v.  Jackson,  109  111.  261; 
Board,  &c.  v.  Pldge,  5  Ind.  13;  De- 
pew  V.  Board,  &c.  5  Ind.  8;  Nead- 
erhouser  v.  State,  28  Ind.  257;  Ross 
V.  Faust,  54  Ind.  471;  Dawson  v.  • 
James,  64  Ind.  162.  But  see  United 
States  V.  Rio  Grande,  &c.  Co.  174 
U.   S.  690,  19  Sup.  Ct.  770. 

Ports  where  tide  ebbs  and  flows. 
Peyroux  v.  Howard,  7  Pet.  (U.  S.) 
324;  Wood  v.  Fowler,  26  Kans.  682, 
687,  40  Am.  R.  330;  Metzger  v. 
Post,  44  N.  J.  L.  74,  77. 

"'  Harvey  v.  Territory,  11  Okla. 
156,  65  Pac.  837;  Richardson  v. 
Williams,  2  Port.  (Ala.)  239;  Har- 
ding V.  Strong,  42  111.  148,  89  Am. 
Dec.  415;  Harmon  v.  City  of  Chi- 
cago, 110  111.  400;  Brown  v.  Brown, 
138  Ind.  257,  37  N.  E.  142;  Indian- 
apolis, £c.  R.  Co.  V.  Stephens,  28 
Ind.  429;  Denney  v.  State,  144  Ind 
503,  42  N.  E.  929;  Louisville,  &c. 
R.  Co.  V.  Hixon,  101  Ind.  337;  Terre 
Haute,  &c.  R.  Co.  v.  Pierce,  95 
Ind.  496;  Board,  &c.  v.  State,  147 
Ind.  476,  46  N.  E.  908;  Wood  v. 
Fowler,  26  Kans.  682,  687,  40  Am. 
R.  330;  Siegbert  v.  Stiles  39  Wis. 
533;   Parker  v.  Burton,  172  Mo.  85, 
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distances  and  time  required  to  travel  from  one  well  known  place  to 
another/''  but  the  exact  location  of  foreign  towns  and  cities  and  the 
distance  between  is  not,  ordinarily,  judicially  noticed,^'^  although 
some  notice  may  doubtless  be  taken  of  the  great  cities  and  historical 
places  of  the  world,  and  courts  have  thus  taken  judicial  notice  of  great 
commercial  centers.^''' 

§  67.  Historical  facts. — Courts  take  judicial  notice  of  the  general 
history  of  the  state  and  country,^''  and  of  current  events  of  a  public 
character  which  are  of  such  notoriety  that  they  ought  to  be  gen- 


72  S.  W.  663;  Johnson  v.  Hutchin- 
son, 81  Mo.  App.  299;  Hall  v. 
Rushing,  21  Tex.  Civ.  App.  631,  54 
S.  W.  30;  Green  v.  Paul,  60  Neb. 
7,  82  N.  W.  98. 

'"Pearce  v.  Langfit,  101  Pa.  St. 
507,  47  Am.  R.  737;  Manning  v. 
Gasharie,  27  Ind.  399;  Fitzpatrick 
V.  Papa,  89  Ind.  17;  Bruson  v.  Clark, 
151  111.  495,  38  N.  B.  252;  State  v. 
Seery,  95  Iowa,  652,  64  N.  W.  631; 
Hoyt  V.  Russell,  117  U.  S.  401,  6 
Sup.  Ct.  881;  Williams  v.  Brown, 
65  N.  Y.  S.  1049,  53  App.  Div.  486; 
Morgan  v.  Parrel,  58  Conn.  413,  18 
Am.  St.  282,  20  Atl.  614.  But  see 
Wiggins  V.  Burkham,  10  Wall.  (U. 
S.)  129;  Rice  v.  Montgomery,  4 
Biss.  (U.  S.  C.  C.)  75. 

"°  See  Andrews  v.  Hoxie,  5  Tex. 
171;  Cook  V.  Crawford,  4  Tex.  420; 
Riggin  V.  Collier,  6  Mo.  568;  Wood- 
ward V.  Chicago,  &c.  R.  Co.  21  Wis. 
309;  Commonwealth  v.  Desmond, 
103  Mass.  445. 

Courts  do  not  know  that  there 
is  only  one  town  of  the  name  in  the 
world.  Kearney  v.  King,  2  B.  & 
Aid.   301. 

'"Parks  V.  Jacob  Dold,  &c.  Co. 
6  Miss.  (N.  Y.)  570,  27  N.  Y.  S. 
289;  Texas  Standard  Oil  Co.  v. 
Adone,  83  Tex.  650,  19  S.  W.  274, 
277;  Dickinson  v.  Branch  Bank,  12 
Ala.  54.  So  in  Gulf,  &c.  R.  Co. 
V.  State,  72  Tex.  404,  409,  10  S.  W. 
81,   the   court   took  judicial   notice 


that  parallel  lines  of  railroad  both 
enter  certain  cities  or  touch  at 
certain  points.  See,  also,  Texas, 
&c.  R.  Co.  V.  Black,  87  Tex.  160, 
27  S.  W.  118;  Mutual,  &c.  Life  Ins. 
Co.  V.  Robison,  58  Fed.  723;  Jam- 
ieson  v.  Ind.  Nat  Gas,  &c.  Co.  128 
Ind.  555,  28  N.  E.  76,  12  L.  R.  A. 
652;  Hips  v.  Cockran,  13  Ind.  175. 
The  existence  and  location  of  the 
great  cities  and  commercial  cen- 
ters of  the  world  may  be  said  to 
be  more  generally  known  through- 
out the  United  States  and  in  the 
separate  states  than  the  smaller 
towns  and  villages  within  such 
states,  and  hence,  if  judicial  notice 
is  taken  of  such  small  towns  on 
the  ground  of  notoriety  alone,  it 
would  seem  to  follow  that  it  may 
also  be  taken  of  the  large  cities 
and  commercial  centers  of  the 
world. 

""Conger  v.  Weaver,  6  Cal.  548, 
65  Am.  Dec.  528;  Ross  v.  Austell, 
2  Cal.  183,  191;  Ferdinand  v.  State, 
39  Ala.  706;  Williams  v.  State,  67 
Ga.  260;  Mode  v.  Beasley,  143  Ind. 
306,  42  N.  E.  727;  Williams  v.  State, 
64  Ind.  553;  Frisbie  v.  POgg,  78 
Ind.  269;  O'Ferrall  v.  Davis,  1  Iowa, 
560;  Worcester  Nat.  Bank  v.  Chen- 
ey, 94  111.  430;  City  of  Louisville 
V.  Board  of  Park  Com'rs  (Ky.)  65 
S.  W.  860;  Bell's  Heirs  v.  Barnet, 
2  J.  J.  Marsh.  (Ky.)  516;  Porter 
V.  Flick,  60  Neb.  773,  84  N.  W.  262 
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erally  knowii.^^*  Thus,  they  take  judicial  notice  of  the  existence  of 
a  wax  in  which  their  country  is  or  has  been  engaged^"*  and  of  the 
historical  facts  connected  with  its  origin,  progress,  and  conclusion.*"' 
So  they  have  taken  cognizance  of  what  states  seceded  or  were  in 
rebellion  at  a  particular  time,'^''  of  the  existence  of  slavery  in  certain 
states,^*^  of  notorious  military  orders,^**  that  muster  rolls  were 
made  and  recorded  by  the  adjutant  general  of  the  state,'""*  that  plat 
books  in  which  are  shown  plats  of  towns  and  cities   or   additions 


(political  history  of  state);  Mc- 
carty V.  Johnson,  20  Tex.  Civ.  App. 
184,  49  S.  W.  1098;  Gates  v.  John- 
son County,  36  Tex.  144;  Blethen 
V.  Bonner  (Tex.  Civ.  App.),  52 
S.  W.  571;  Wright  v.  Hollings- 
worth,  1  Pet.  (U.  S.)  165.  This  rule 
is  frequently  applied  where  land 
titles  are  in  question.  Carr  v.  Mc- 
Campbell,  61  Ind.  97;  Henthorn  v. 
Doe,  1  Blackf.  (Ind.)  157;  Howard 
V.  Moot,  64  N.  Y.  262;  People  v. 
Snyder,  41  N.  Y.  397;  Smith  v.  Ste- 
vens, 82  111.  554;  Chicago,  &c.  R. 
Co.  V.  Keegan,  185  111.  70,  56  N. 
B.  1088;  State  v.  Sais,  47  Tex.  307; 
Hatch  V.  Dunn,  11  Tex.  708;  Hart 
V.  Bodley,  Hard.  (Ky.)  98;  United 
States  V.  Lucero,  1  N.  Mex.  422; 
Lewis  V.  Harris,  31  Ala.  689;  Good- 
son  V.  United  States,  7  Okla.  117, 
54  Pac.  423. 

'™  See  Hoover  v.  Pennsylvania 
R.  Co.  156  Pa.  St.  220,  27  Atl.  282, 
22  L.  R.  A.  263;  Braceville  Coal 
Co.  v.  People,  147  111.  66,  35  N.  E. 
62,  22  L.  R.  A.  340;  Lewis  v.  City 
of  Portland,  25  Ore.  133,  35  Pac. 
256,  22  L.  R.  A.  736;  Lake  v.  Caddo 
Parish,  37  La.  Ann.  788;  Geist  v. 
Detroit  City  R.  Co.  91  Mich.  446, 
51  N.  W.  1112. 

""Swinnerton  v.  Columbian  Ins. 
Co.  37  N.  Y.  174,  93  Am.  Dec.  560; 
Perkins  v.  Rogers,  35  Ind.  124,  9 
Am.  R.  639;  Byrne  v.  Attaway, 
44  Ga.  302;  Rice  v.  Shook,  27  Ark. 
137;  Dryden  v.  Stephens,  19  W.  Va. 
1;  Prize  Cases,  2  Black  (U.  S.),  635; 


United  States  v.  Greathouse,  2  Abb 
(U.  S.)  364;  Ogden  v.  Lund,  11  Tex. 
688;  Rex  v.  De  Brenger,  3  M.  &  S. 
67;  Beckham's  Succession,  16  La. 
Ann.  352. 

'"Cuyler  v.  Ferrill,  1  Abb.  (U. 
S.)  169;  Turner's  Adm'r  v.  Patton, 
49  Ala.  406;  Swinnerton  v.  Colum- 
bian Ins.  Co.  37  N.  Y.  174,  93  Am. 
Dec.  560;  Ferdinand  v.  State,  39 
Ala.  706;  Williams  v.  State,  67  Ga. 
260  (Sherman's  march  to  the  sea); 
De  Cells  v.  United  States,  13  Ct. 
of  CI.  117  (General  Fremont's  ca- 
reer in  California);  Cross  v.  Sabin,- 
13  Fed.  308. 

"=Hill  V.  Baker,  32  Iowa,  302,  7 
Am.  R.  193;  Brooke  v.  Filer,  35 
Ind.  402;  Douthitt  v.  Stinson,  63 
Mo.  268. 

"•Jack  v.  Martin,  12  Wend.  (N. 
Y.)  311,  328;  Ferdinand  v.  State, 
39  Ala.  706  (its  abolition);  Miller 
V.  McQuerry,  5  McLean  (U.  S.  C. 
C.)   469. 

"'Lanfear  v.  Mestler,  18  La. 
Ann.  497,  89  Am.  Dec.  658;  Holmes 
v.  Kring,  93  Mo.  452;  Gates  v.  John- 
son County,  36  Tex.  144;  Jeffries 
V.  State,  39  Ala.  655;  Killebrew  v. 
Murphy,  3  Heisk.  (Tenn.)  546;  Rice 
V.  Shook,  27  Ark.  137,  11  Am.  R. 
783.  But  see  Burke  v.  Miltenber- 
ger,  19  Wall.  (U.  S.)  519;  John- 
ston V.  Wilson,  29  Gratt.  (Va.)  379; 
McDonald  v.  Kirby,  3  Heisk., 
(Tenn.)  607;  Kelly  v.  Story,  6 
Heisk.   (Tenn.)  202. 

"'Board,  &c.  v.  May,  67  Ind.  562. 
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thereto  or  subdivisions  of  land  therein  are  kept  by  county  recorders 
throughout  the  state,*"  of  the  Bible  and  that  there  are  different 
Christian  sects  or  denominations  in  the  world/''  that  the  Methodist 
Episcopal  Church  of  this  country  was  long  ago  divided  into  a  north- 
ern and  a  southern  branch,*"  of  the  Columbian  Exposition,**'  and, 
generally,  of  historical  facts  preceding  and  leading  up  to  the  passage 
of  a  statute  which  is  before  them  for  construction."^""  But  matters 
of  a  private  niature  that  affect  only  a  few  individuals  or  mere  local 
communities  will  not,  ordinarily,  be  noticed  without  proof.'^"* 

^  68.    Life  ajid  habits  of  men  and  domestic  animals. — There  are 

many  matters  more  or  less  intimately  connected  with  the  life  and  acts 
of  men  that  have  been  judicially  noticed  by  the  courts.    Some  of  them 


'•"Miller  v.  City  of  Indianapolis, 
123  Ind.  196,  24  N.  E.  228;  Mode 
V.  Beasley,  143  Ind.  306,  42  N.  B. 
727. 

"'State  V.  District  Board,  76 
Wis.  177,  44  N.  W.  967,  7  L.  H.  A. 
330  (and  of  their  general  doctrines). 
See,  also.  Smith  v.  Pedigo,  145  Ind. 
361,  33  N.  E.  777,  32  L.  R.  A.  838. 
It  has  also  been  held  that  judicial 
notice  may  also  be  taken  of  the 
practice  in  state  institutions  of 
reading  from  the  Bible  to  students. 
Pfeifter  v.  Board,  &c.  118  Mich. 
560,  77  N.  W.  260,  42  L.  R.  A.  536. 
And  that  Masonic  orders  are  char- 
itable organizations.  Burdine  v. 
Grand  Lodge,  37  Ala.  478. 

"'  Humphrey  v.  Burnside,  4  Bush 
(Ky.),  215.  See,  also.  State  v.  Town 
Council,  &c.  18  R.  I.  258,  22  L.  R. 
A.  65.  But  not  of  the  laws  of  the 
Catholic  Church.  Kat^er  v.  City 
of  Milwaukee  (Wis.)  79  N.  W.  745; 
Baxter  v.  McDonnell,  155  N.  Y.  83, 
49  N.  E.  667,  40  L.  R.  A.  670.  Nor 
of  the  authority  of  a  vestryman  of 
the  Episcopal  Church.  Hill  Estate 
Co.  V.  Whittlesey,  21  Wash.  142, 
57  Pac.  345.  The  courts  do,  how- 
ever, judicially  know  that  some 
people  attend  church  who  are  not 
members.    McAlister     v.     Burgess, 


161  Mass.  269,  37  N.  E.  173,  24  L. 
R.  A.  158.  And  that  there  are 
church  societies  in  existence  that 
are  unincorporated.  Alden  v.  St. 
Peter's  Parish,  158  111.  631,  42  N. 
E.  392,  30  L.  R.  A.  232.  And  both 
organized  and  unorganized  chari- 
ties in  large  cities.  People  v.  Pow- 
ers, 147  N.  Y.  104,  41  N.  B.  432, 
35  L.  R.  A.  502. 

"°  McCoy  V.  World's  Columbian 
Exposition,  186  111.  356,  57  N.  E. 
1043;  Daggett  v.  Colgan,  92  Cal.  53, 
28  Pac.  51,  14  L.  R.  A.  474. 

'^^  State  v.  Schoonover,  135  Ind. 
526,  35  N.  E.  119;  State  v.  Hirsch, 
125  Ind.  207,  24  N.  B.  1062,  9  L.  R. 
A.  170;  Board  v.  Ft.  Wayne,  &c. 
Co.  17  Ind.  App.  36,  46  N.  E.  36; 
Redell  v.  Moores,  63  Neb.  219,  88 
N.  W.  243;  Rasmussen  v.  Baker 
(Wyo.),  50  Pac.  819,  38  L.  R.  A. 
773.  See,  also.  Prince  v.  Crocker, 
166  Mass.  347,  44  N.  E.  446,  32  L. 
R.  A.  610;  State  v.  Franklin,  &c. 
Co.  74  Vt.  246,  52  Atl.  1069. 

="'McKinnon  v.  Bliss,  21  N.  Y. 
206;  McDonald  v.  Kirby,  3  Heisk. 
(Tenn.)  607;  Kelley  v.  Story,  6 
Heisk.  (Tenn.)  202;  Bishop  v. 
Jones,  28  Tex.  294;  Purdy  v.  Erie 
R.  Co.  162  N.  Y.  42,  56  N.  E.  508, 
48  L.  R.  A.  669. 
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might,  perhaps,  be  grouped  under  nature  and  its  laws  or  phenomena, 
and  others  under  customs,  but  there  are  still  others  that  would  not 
strictly  fall  within  either  group.  It  has  been  said  in  general  terms  that 
a  court  "must  take  judicial  notice  of  human  nature,"^"^  and  while  this 
statement  is  a  very  sweeping  one  and  should  not  be  applied  indis- 
criminately, there  are  certainly  many  instances  in  which  the  courts 
have  taken  judicial  notice  of  well  known  characteristics  of  human 
nature.""^  And  the  same  is  true,  to  some  extent  at  least,  in  regard 
to  domestic  animals.^"*  Courts  judicially  notice  the  ordinary  period 
of  gestation,'""'  but  not  that  it  may  possibly  exceed  ten  calendar 
months.^""  They  have  also  taken  judicial  notice  of  the  expectancy 
and  limitations  of  human  life,""'  that  persons  engaged  in  business  who 
can  not  read  or  write  have  the  faculty  of  memory  acutely  developed,'"'* 


■"Ricks  V.  Broyles,  78  Ga.  610,  3 
S.  E.  772,  6  Am.  St.  280. 

'"  Many  of  the  presumptions  rec- 
ognized by  the  courts  are  based 
on  such  characteristics.  See  Hun- 
tress v.  Boston,  &c.  R.  Co.  66  N. 
H.  185,  34  Atl.  154;  Chase  v.  Maine, 
&c.  R.  Co.  77  Me.  62;  Allen  v.  Wil- 
lard,  57  Pa.  St.  374;  Snevely  v. 
Jones,  9  Watts.  (Pa.)  433;  Elliott 
on  Roads  and  Streets  (2d  ed.),  § 
859,  n.  4. 

"""Gilbert  v.  Flint,  &c.  R.  Co.  51 
Mich.  488,  16  N.  W.  868,  47  Am. 
R.  592;  Northern  P.  R.  Co.  v. 
Sullivan,  53  Fed.  219;  Meyer  v. 
Krauter,  56  N.  J.  L.  696,  29  Atl. 
426,  24  L.  R.  A.  575;  St.  Louis,  &c. 
R.  Co.  V.  Hurst,  25  111.  App.  181; 
Citizens',  &c.  Co.  v.  Dew,  100  Tenn. 
317,  45  S.  W.  790,  40  L.  R.  A.  518. 
See,  also,  Fisk  v.  Chicago,  &c.  R. 
Co.  74  Iowa,  424,  38  N.  W.  132; 
State  v.  Gould,  26  W.  Va.  258; 
Damron  v.  State  (Tex.)  27  S.  W.  7; 
Lyon  V.  Marine,  55  Fed.  964.  But 
compare  Chicago  City  R.  Co.  v. 
Smith,  54  111.  App.  415;  Enders  v. 
McDonald,  5  Ind.  App.  297,  31  N. 
E.  1056.  That  mules  are  of  a  vi- 
cious nature.  Borden  v.  Falk  Co. 
97  Mo.  App.  566,  71  S.  W.  478. 

""Rex  v.  Luffe,  8  East,  193;  Er- 


ickson  v.  SchmiU,  62  Neb.  368,  87 
N.  W.  166.  See,  also,  Floyd,  v 
Johnson,  2  Litt.  (Ky.)  109,  13  Am. 
Dec.  255;  Dickinson's  Appeal,  42 
Conn.  491,  19  Am.  R.  553. 

■°»Erickson  v.  SchmiU,  62  Neb. 
368,  87  N.  W.  166.  See,  also,  Eddy 
V.  Gray,  4  Allen  (Mass.),  435. 

'"  Gordon  v.  Tweedy,  74  Ala.  232, 
49  Am.  R.  813;  Northeastern  R. 
Co.  V.  Chandler,  84  Ga.  37,  10  S. 
E.  586;  Floyd  v.  Johnson,  2  Litt 
(Ky.)  109;  Shover  v.  Myrick,  4  Ind. 
App.  7,  16,  30  N.  E.  207;  Atchison, 
&c.  R.  Co.  V.  Ryan,  62  Kans.  682, 
64  Pac.  603;  Davis  v.  Standish,  26 
Hun  (N.  Y.),  608;  Johnson  v.  Hud- 
son R.  Co.  6  Duer  (N.  Y.)  633; 
ScheflSer  v.  Minneapolis,  &c.  R.  Co. 
32  Minn.  518,  21  N.  W.  711.  Al- 
though few  of  these  cases  state 
the  rule  exactly  as  Vi^e  have  stated 
it,  we  think  it  results  from  tha 
decisions  holding  that  the  courts 
take  judicial  notice  of  mortality 
tables  and  their  contents  without 
evidence.  It  Is  not  meant,  how- 
ever, that  they  are  conclusive  in 
the  particular  case. 

""Matter  of  Cross,  85  Hun  (N. 
Y.),  343,  356.  That  soon  after  the 
Civil  War  the  negro  race  was  in- 
ferior to  the  white  In  intelligence 
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that  no  man  is  nine  feet  high/"'  that  no  ordinary  man  could  go 
through  a  hole  fifteen  by  twenty  inches  unless  he  went  head  first  or 
with  both  feet,  and  that  to  do  so  by  accident  would  be  almost  an 
impossibility,*^"  that  the  public  health  is  concerned  in  the  reclamation 
of  swamp  lands,*  that  habitual  drunkenness  incapacitates  a  man  for 
the  discharge  of  his  trust  as  administrator,*^^  that  a  fracture  of  the 
skull  may  produce  death  but  does  not  always  do  so,*^*  that  the  dental 
and  medical  professions  require  skill,*^*  that  many  people  come  in 
contact  with  barbers  and  that  diseases  of  the  skin  and  face  may  be 
spread  from  barber  shops,*^*  that  secondhand  clothing  is  often  the 
means  of  communicating  disease,*^"  that  fright  or  exposure  may 
cause  a  complete  change  in  the  nervous  system,*^'  that  thieves  fre- 
quently resort  to  pawnbrokers  and  junk  dealers,*^'  that  a  child  is 
likely  to  be  attracted  by  a  pile  of  lumber,*^'  and  that  a  child  only  two 
or  three  yeajs  of  age  is  incapable  of  rendering  valuable  services.**" 


and  knowledge  of  business  affairs. 
Hunt  V.  Wing,  10  Heisk.  (Tenn.) 
139. 

""•Hunter  v.  New  York,  &c.  R. 
Co.  116  N.  Y.  615,  23  N.  B.  9,  6  L. 
R.  A.  246. 

""Johns  T.  Northwestern,  &c. 
Ass'n,  90  Wis.  332,  63  N.  W.  276, 
41  L.  R.  A.  587. 

•Leovy  v.  United  States,  177  U. 
S.  621,  20  Sup.  Ct.  797. 

="  Guriey  v.  Butler,  83  Ind.  501. 

"•  McDaniel  v.  State,  76  Ala.  1. 
That  pneumonia  is  a  disease.  Kier- 
nan  v.  Metropolitan,  &c.  Co.  34  N. 
Y.  S.  95.  But  Bee  State  v.  Fox,  79 
Md.  514,  29  Atl.  601,  47  Am.  St.  424. 

"'Wilkins  v.  State,  113  Ind.  514, 
16  N.  E.  192.  See,  also,  Pennock 
V.  Fuller,  41  Mich.  153,  32  Am. 
R.   148. 

"•State  v.  Zeno,  79  Minn.  80,  81 
N.  W.  748,  48  L.  R.  A.  88,  90. 

'"  Rosenbaum  v.  Newborn,  118  N. 
Car.  83,  24  S.  E.  1,  32  L.  R.  A.  123. 

"'Sloane  v.  Southern  Cal.  R.  Co. 
Ill  Cal.  668,  44  Pac.  320,  32  L.  R.  A. 
193.  That  the  loss  of  an  arm  may 
diminish  earning  capacity.  Chicago, 
&c.  R.  Co.  V.  Warner,  108  111.  538. 


'"City  of  Grand  Rapids  ▼. 
Braudy,  105  Mich.  670,  64  N.  W.  29, 
32  L.  R.  A.  116.  See,  also.  Hart  v. 
Washington  Park  Club,  157  111.  9, 
41  N.  E.  620,  29  L.  R.  A.  492. 

"» Spengler  v.  Williams,  67  Miss.  1. 

'"  Southern  R.  Co.  v.  Covenia,  100 
Ga.  46,  29  S.  B.  219,  40  L.  R.  A.  253; 
Atlanta,  &c.  St.  R.  Co.  v.  Arnold, 
100  Ga.  566,  28  S.  E.  224.  Possibly  in 
some  of  these  instances  the  courts 
applied  a  presumption  or  a  rule  of 
substantive  law,  although  it  was 
stated  that  they  took  judicial  no- 
tice of  the  matters  in  question. 
For  other  instances  of  the  same 
general  character,  see  Fowle  v. 
Park,  48  Fed.  789;  Moore  v.  Sagi- 
naw, &c.  R.  Co.  115  Mich.  103,  72 
N.  W.  1112;  Baxter  v.  Great  North- 
ern R.  Co.  73  Minn.  189,  75  N.  W. 
1114;  Duby  v.  Jackson,  69  Minn. 
342,  72  N.  W.  568;  Farmers'  L.  & 
T.  Co.  V.  New  York,  &c.  R.  Co.  150 
N.  Y.  410,  425,  44  N.  E.  1043,  34  L. 
R.  A.  76;  Chicago,  &c.  R.  Co.  v. 
Smith,  6  Ind.  App.  262,  267,  33  N. 
E.  241;  Zapf  v.  State,  11  Ind.  App. 
360,  39  N.  B.  171;  State  v.  Frederick. 
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§  69.  Nature  and  its  laws  and  phenamena. — It  is  not  necessary 
to  prove  that  which  mnst  have  happened  according  to  the  invariable 
course  of  nature."'"'  The  courts  take  judicial  notice  of  the  course 
of  time  and  of  the  heavenly  bodies/^'  of  the  succession  of  the  sea- 
eons,"""  of  the  time  when  the  sun  or  moon  rises  and  sets  at  a  certain 
date,""'  of  the  coincidence  of  days  of  the  week  with  days  of  the 
month,""^  and  of  the  order  of  months.""^  So  they  take  judicial  no- 
tice of  the  general  course  of  agriculture  or  husbaoidry  in  the  loeal- 


45  Ark.  347;  Templeton  v.  Temple- 
ton,  126  Mich.  44,  85  N.  W.  247. 

But  compare  Austin  v.  State,  179 
U.  S.  343,  21  Sup.  Ct.  132;  Alberty 
V.  United  States,  162  U.  S.  499,  16 
Sup.  Ct.  864;  Mtna  Ins.  Co.  v. 
Norman,  12  Ind.  App.  652,  658,  40  N. 
E.  1116;  Board,  &c.  v.  Creviston,  133 
Ind.  39,  44,  32  N.  E.  735;  Sprankle 
V.  Bart,  25  Ind.  App.  681,  58  N.  E. 
862;  State  v.  Travelers'  Ins.  Co.  70 
Conn.  590,  40  Atl.  465. 

""Rex.  V.  Luffe,  8  East,  193,  202; 
Fay  V.  Prentice,  9  Jur.  876. 

"'Allman  v.  Owen,  31  Ala.  167; 
Hedderich  v.  State,  101  Ind.  564; 
Upington  v.  Corrigan,  69  Hun  (N. 
Y.)  320;  Lutton  v.  Darke,  5  Hurl.  & 
N.  649. 

""Robs  v.  Boswell,  60  Ind.  235; 
Abal  V.  Alexander,  45  Ind.  523; 
Tomlinson  v.  Greenfield,  31  Ark. 
557;  Raridan  v.  Central  la.  R.  Co. 
69  la.  527;  Gove  v.  Downer,  59  Vt. 
139,  7  Atl.  463  (but  not  of  the  par- 
ticular day  on  which  the  pasturing 
season  ends). 

=^'  Louisville,  &c.  R.  Co.  v.  Brinck- 
erhoff,  119  Ala.  606,  24  So.  892; 
People  V.  Chee  Kee,  61  Cal.  404; 
State  V.  Morris,  47  Conn.  179;  Agar 
V.  Tibbets,  46  Hun  (N.  Y.)  52;  Mon- 
tenes  v.  Metropolitan  St.  R.  Co. 
78  N.  Y.  1059;  Case  v.  Perew,  46 
Hun  (N.  Y.)  57.  That  about  3:20 
A.  M.  on  October  12,  it  is  not  day- 
light. Cincinnati,  &c.  R.  Co.  v. 
Worthington  (Ind.)  65  N.  E.  557, 
66  N.  B.  478. 


"•Allman  v.  Owen,  31  Ala.  167; 
Dorough  V.  Equitable  Mortgage  Co. 
118  Ga.  178,  45  S.  B.  22;  Wilson  v. 
Van  Leer,  127  Pa.  St.  371,  17  AU. 
1097,  14  Am.  St.  854;  Philadelphia, 
&c.  R.  Co.  V.  Lehman,  56  Md.  209; 
Williamson  v.  Brandenberg,  6  Ind. 
App.  97,  32  N.  B.  1022;  State  v. 
Tod,  72  Mo.  288;  Hanson  v.  Shack- 
elton,  4  Dowl.  48,  1  Hurl.  &  W.  542. 

That  a  certain  day  of  a  certain 
month  was  Sunday.  Brennan  v. 
Vogt,  97  Ala.  647,  11  So.  893;  Roger 
V.  Prudential  Ins.  Co.  82  N.  Y.  S. 
971;  Swales  v.  Grubbs,  126  Ind.  106, 
25  N.  E.  877;  Bank  v.  Kingerly,  84 
Me.  Ill,  24  Atl.  794;  Mcintosh  v. 
Lee,  57  la.  356,  10  N.  W.  895;  Daw- 
kins  V.  Smithwick,  4  Fla.  158;  Reed 
V.  Wilson,  41  N.  J.  L.  29;  Morgan  v. 
Burrow  (Miss.)  16  So.  432.  That  a 
certain  day  was  a  legal  holiday. 
Dime  Deposit,  &c.  Bank  v.  Arnold, 
6  Lack.  Leg.  N.  (Pa.  Com.  PI.)  210; 
Swales  V.  Grubb,  126  Ind.  106,  25  N. 
E.  877;  Schlingmann  v.  Fiedler,  3 
Mo.  App.  577;  Rice  v.  Mead,  22 
How.  Pr.  (N.  Y.)  445.  But  see  Com- 
monwealth V.  Gelbert,  170  Pa.  St. 
426,  32  Atl.  1091;  Walton  t.  Staf- 
ford, 14  App.  Div.  (N.  Y.)  319;  Coll- 
ier V.  Nokes,  2  C.  &  K.  1012,  61  E. 
C.  L.  1012  (not  of  hours  of  the  day). 
Judicial  notice  of  fraction  of  a  day 
was  taken  in  Safflord  v.  Douglas,  4 
Edw.  Ch.   (N.  Y.)   537. 

""  Hoyle  V.  Lord  Cornwallis,  1  Str. 
387;  Harvy  v.  Broad,  2  Salk.  626. 
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ity  or  jurisdiction  in  which  they  sit.^^"  There  are  also  other  in- 
stances in  which  judicial  notice  has  been  taken  not  only  of  phe- 
nomena and  elementary  laws  of  nature,^^'  but  also  of  somewha;t  sim- 
ilar matters  of  usual  or  uniform  occurrence."^*  The  courts  will  not, 
however,  judicially  notice  matters  of  this  kind  that  are  uncertain  or 
of  varying  occurrence.""' 


=^Loeb  V.  Richardson,  74  Ala. 
311;  Wetzler  v.  Kelly  &  Co.  83  Ala. 
440,  3  So.  747;  Floyd  v.  Ricks,  14 
Ark.  286,  58  Am.  Dec.  374;  Person 
v.  Wright,  35  Ark.  169;  Mahoney 
V.  Aurrecochea,  51  Cal.  429;  Ahshire 
V.  Mather,  27  Ind.  381;  Ross  v.  Bos- 
well,  60  Ind.  235;  Randan  v.  Central 
la.  R.  Co.  69  la.  527,  530;  Garth  v. 
Caldwell,  72  Mo.  622;  Payne  v.  Mc- 
Cormick,  &c.  Co.  11  Okla.  318,  66 
Pac.  287. 

But  not  of  the  precise  day  a  cer- 
tain crop  reaches  maturity.  Culver- 
house  V.  Worts,  32  Mo.  App.  419; 
Dixon  V.  Niccolls,  39  111.  372,  89  Am. 
Dec.  312.  See,  also.  Long  v.  Pruyn, 
128  Mich.  57,  87  N.  W.  88,  92  Am.  St. 
443.  Judicial  notice  has  been  taken, 
however,  that  light  sagebrush  soil 
will  not  produce  agricultural  crops 
without  irrigation.  Prescott  Irriga- 
tion Co.  V.  Plathers,  20  Wash.  454, 
b5  Pac.  635,  and  that  rice  cannot  be 
grown  to  maturity  without  water. 
Barr  v.  Cardiff  (Tex.  Civ.  App.)  75 
S.  W.  341. 

""-•  Cox  V.  Syenite  Granite  Co.  39 
Mo.  App.  424  (elementary  laws  of 
gravitation) ;  Scanlan  v.  San  Fran- 
cisco, &c.  R.  Co.  (Cal.)  55  Pac.  694 
(rules  of  mensuration) ;  City  of 
Crawfordsville  v.  Braden,  130  Ind. 
149,  28  N.  E.  849;  Brown  v.  Piper, 
91  U.  S.  37  (principle  of  freezing 
applied  to  ice  cream  freezers); 
Falls  V.  United  States  Saving,  &c. 
Co.  97  Ala.  417,  13  So.  25,  24  L.  R. 
A.  174  (laws  of  arithmetic). 

=^'  Appeal  of  Nordin,  71  Conn.  531, 
42  Atl.  659  (effect  of  time  and  use 


on  asphalt  streets);  Elliott  on 
Roads  and  Streets  (2d  ed.)  §§  54, 
620,  627  (tendency  of  timber  to  de- 
cay); Ware  v.  Chew,  43  N.  J.  Eq. 
493,  11  Atl.  746  (that  a  brick  wall 
three  feet  and  eight  inches  from  a 
window  and  fifteen  inches  above  it 
obstructs  the  light  and  air); 
Zewksbury  v.  Schulenberg,  41  Wis. 
584  (effect  of  dams  on  streams); 
White  V.  Phoenix  Ins.  Co.  83  Me. 
279,  22  Atl.  167  (danger  to  unoccu- 
pied buildings  from  fire) ;  Barry  v. 
Boston,  &c.  Ins.  Co.  62  Mich.  424, 
29  N.  W.  31  (that  insurance  risks 
are  greater  in  November  than  in 
June);  Western  Mineral  Wool,  &c. 
Co.  v.  Globe,  &c.  Co.  75  Fed.  400 
(that  mineral  wool  is  made  from 
slag);  Betcher  v.  Capital  Fire  Ins. 
Co.  78  Minn.  240,  80  N.  W.  971. 
See,  also,  Harrington  v.  Board,  &c. 
20  R.  I.  233,  38  Atl.  1,  38  L.  R.  A. 
305;  State  v.  Main,  69  Conn.  123, 
37  Atl.  80,  61  Am.  St.  30;  Grimes  v. 
Eddy,  126  Mo.  168,  28  S.  W.  756, 
47  Am.  St.  653;  Huggins  v.  Daly, 
99  Fed.  606,  48  L.  R.  A.  320;  Row- 
land V.  Miller,  139  N.  Y.  93,  34  N. 
B.  965,  22  L.  R.  A.  182;  Moore  v. 
Saginaw,  &c.  R.  Co.  115  Mich.  103, 
72  N.  W.  1112. 

^"  Dixon  V.  Niccolls,  39  111.  372,  89 
Am.  Dec.  312  (notice  not  taken  of 
vicissitudes  of  climate  and  par- 
ticular seasons) ;  Paterson  v.  Mc- 
Causland,  3  Bland.  (Md.)  69  (notice 
not  taken  of  concentric  layers  in 
the  trunk  of  a  tree  as  marking 
each  year's  growth);  Haines  v. 
Gibson,    115    Mich.    131,    73   N.    W. 
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§  70.  Nature  and  qualities  of  matter. — The  courts  take  judicial 
notice  of  the  well-known  qualities  and  properties  of  matter.  Thus, 
judicial  notice  has  been  taken  that  coal  oiP'"  and  natural  gas''^^ 
are  inflammable,  but  will  not  explode  by  spontaneous  combustion 
or  without  some  outside  agency/'^  and  that  it  may  be  safely  trans- 
ported LQ  pipes.^^^  The  courts  also  Judicially  notice  the  existence 
and  general  properties  of  electricity,  but  not  the  special  and  par- 
ticular manner  of  generating  and  transporting  it.^^*  It  has  also 
been  held  that  judicial  notice  will  not  be  takem  that  fine  coal  dust 
is  dangerous  and  explosive,^'^  and  a  court  cannot  judicially  know 
whether  or  not  coal  or  wood,  if  taken  into  the  stomach  of  an  animal, 


126  (notice  not  taken  that  water  of 
lakes  and  streams  in  Northern 
Michigan  are  not  always  open  and 
free  from  Ice  on  first  of  April) ; 
Town  of  North  Hempstead  v.  Greg- 
ory, 53  N.  Y.  App.  Div.  350,  65  N. 
Y.  S.  867;  McCormick,  &c.  Co.  v. 
Jacobson,  77  la.  582,  42  N.  W.  499. 

^=°  State  V,  Hayes,  78  Mo.  307; 
Fuchs  V.  City  of  St.  Louis,  133  Mo. 
168,  31  S.  W.  115,  34  S.  W.  508,  34 
L.  R.  A.  118;  Indiana,  &c.  Co.  v. 
Jones,  14  Ind.  App.  55,  42  N.  E.  487. 

But  see  Wood  v.  Northwestern 
Ins.  Co.  46  N.  Y.  421;  Bennett  v. 
North  British,  &c.  Ins.  Co.  8  Daly 
(N.  Y.)  471;  Mark  v.  National  Fire 
Ins.  Co.  24  Hun,  565,  aflBrmed  in 
91  N.  Y.  663;  Morley  v.  Vermont, 
&c.  Ins.  Co.  55  Vt.  142  (gin  and  tur- 
pentine); Mears  v.  Humboldt  Ins. 
Co.  92  Pa.  St.  15,  37  Am.  R.  647 
(benzine);  Willis  v.  Germania,  &c. 
Ins.  Co.  79  N.  Car.  285  (alcohol). 

^"  Jamieson  v.  Indiana  Nat.  Gas, 
&c.  Co.  128  Ind.  555,  28  N.  B.  76, 
12  L.  R.  A.  652  (and  explosive); 
Alexandria,  &c.  Co.  v.  Irish,  16  Ind. 
App.  534,  540,  44  N.  B.  680;  Mississ- 
inewa,  &c.  Co.  v.  Baton,  129  Ind. 
472,  28  N.  B.  1113,  28  Am.  St.  203. 

See,  also,  Norwalk  Gaslight  Co. 
V.  Borough  of  Norwalk,  63  Conn. 
495,  527,  28  Atl.  32 ;  Lanigan  v.  New 
York,  &c.  Co.  71  N.  Y.  29;  Betcher 


V.  Capital  Fire  Ins.  Co.  78  Minn. 
240,  80  N.  W.  971  (judicial  notice 
taken  that  storage  of  explosive 
fireworks  in  building  increases  fire 
risk) ;  Huggins  v.  Daley,  99  Fed. 
606,  48  L.  R.  A.  320  (that  oil  and 
gas  lie  far  below  the  surface  and 
are  uncertain  and  fugitive). 

•"'McGahan  v.  Indianapolis,  &c. 
Co.  140  Ind.  335,  37  N.  E.  601,  29 
L.  R.   A.   355. 

"'  Indiana,  &c.  Co.  v.  Jones,  14 
Ind.  App.  55,  42  N.  E.  487;  Alex- 
andria, &c.  Co.  v.  Irish,  16  Ind. 
App.  534,  541,  44  N.  B.  680.  But 
not  that  gas  pipes  always  leak. 
Indiana,  &c.  Co.  v.  Jones,  14  Ind. 
App.  55,  42  N.  E.  487.  See,  also, 
Indiana,  &c.  Gas  Co.  v.  State,  158 
Ind.  516,  63  N.  B.  220,  222;  Harris 
V.  Cameron,  81  Wis.  239,  51  N.  W. 
437  (air  gun  usually  harmless  and 
sold  as  a  toy). 

"*  City  of  CrawfordsvlUe  v.  Brad- 
en,  130  Ind.  149,  28  N.  E.  849.  See, 
also,  Taggart  v.  Newport  St.  R.  Co. 
16  R.  I.  668,  19  Atl.  326. 

"°  Cherokee,  &c.  Coal  &  M.  Co. 
V.  Wilson,  47  Kans.  460,  28  Pac.  178. 
But  they  judicially  know  this  of 
dynamite.  Fitz  Simons,  &c.  Co.  v. 
Braun,  199  111.  390,  65  N.  E.  249. 
And  that  coal  mines  generate  gas. 
Poor  V.  Watson,  92  Mo.  App.  89. 
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would  be  likely  to  cause  its  death.^"  Judicial  notice,  however,  has 
been  taken  that  cigars  and  tobacco,  as  ordinarily  sold  and  used,  are 
not  drugs  and  medieines.^^'  So  the  courts  will  take  judicial  notice 
that  whiskey,^'*  brandy,'""  rum^*°  and  gin^*^  are  spirituous  and  in- 
toxicating liquors.  The  weight  of  authority  is  also  to  the  effect 
that  judicial  notice  should  be  taken  that  wine,"*"  lager  beer,"*'  ale"** 
and  even  hard  eider"*°  are  intoxicating.    When  the  kind  of  beer  is 


""  Sprankle  v.  Bart,  25  Ind.  App. 
681,  58  N.  E.  862. 

="  Commonwealth  v.  Marzynskl, 
149  Mass.  68,  21  N.  B.  228.  But  not 
that  cigarettes  are  necessarily  the 
most  noxious  form  of  tobacco. 
Austin  V.  State,  179  U.  S.  343,  21 
Sup.  Ct.  R.  132.  (See,  however,  same 
case  in  state  court,  reported  in  101 
Tenn.  563,  48  S.  W.  305).  In  People 
V.  Meyer,  60  N.  Y.  S.  415,  44  App. 
Div.  1,  the  court  refused  to  notice 
the  natural  appearance  of  oleo- 
margarine, and  a  similar  ruling 
was  made  in  Northwestern,  &c.  Co. 
v.  Chambers,  58  Mich.  381.  And 
compare  Powell  v.  Pennsylvania, 
127  U.  S.  678,  8  Sup.  Ct.  992,  1257; 
Schollenberger  v.  Pennsylvania,  171 
U.  S.  1.  18  Sup.  Ct.  757. 

^'  Freiberg  v.  State,  94  Ala.  91, 
10  So.  703;  Edgar  v.  State,  37  Ark. 
219;  Prese  v.  State,  23  Fla.  267,  2 
So.  1;  Kinnebrew  v.  State,  80  Ga. 
232;  Eagan  v.  State,  53  Ind.  162; 
Carmon  v.  State,  18  Ind.  450;  State 
V.  Jones,  3  Ind.  App.  121,  29  N.  E. 
274;  State  v.  Hickman,  54  Kans. 
225,  38  Pac.  256;  Intoxicating  Liq- 
uor Cases,  25  Kans.  751,  37  Am. 
R.  284;  Commonwealth  v.  Cur- 
ran,  119  Mass.  206.  But  not  in 
every  sense  a  drug.  Gault  v.  State, 
34  Ga.  533. 

^^'Fenton  v.  State,  100  Ind.  598; 
State  V.  Wadsworth,  30  Conn.  55; 
State  V.  Lisdale,  54  Minn.  105,  55 
N.  W.  903. 

""State  V.  Wadsworth,  30  Conn. 
55;   State  v.  Munger,  15  Vt.  290. 


'"  Commonwealth  v.  Peckham,  2 
Gray  (Mass.)  514;  Intoxicating 
Liquor  Cases,  25  Kans.  751,  37  Am. 
R.  284;  State  v.  Munger,  15  Vt 
290. 

^"Caldwell  v.  State,  43  Fla.  545, 
30  So.  814;  Wolf  v.  State,  59  Ark. 
297,  27  S.  W.  77,  43  Am.  St  34; 
State  V.  Packer,  80  N.  Car.  439; 
State  V.  Stapp,  29  la.  551;  State  v. 
Curley,  33  la.  359.  But  see  Jackson 
V.  State,  19  Ind.  312;  State  v.  Page, 
66  Me.  418. 

""State  V.  Glersch,  98  N.  Car. 
720,  4  S.  B.  193;  State  v.  Rush,  13 
R.  I.  198;  State  v.  Kibling,  63  Vt. 
636,  22  Atl.  613;  State  v.  Church, 
6  S.  Dak.  89,  60  N.  W.  143;  Watson 
V.  State,  55  Ala.  158;  Netso  v. 
State,  24  Fla.  363,  5  So.  8;  Waller 
V.  State,  38  Ark.  656;  Contra,  Peo- 
ple V.  Zeiger,  6  Park.  Cr.  (N.  Y.) 
355;  People  v.  Hart  24  How.  Pr. 
(N.  Y.)  289;  People  v.  Schewe,  29 
Hun  (N.  Y.)  122.  And  see  Rau  v. 
People,  63  N.  Y.  277. 

'"Nlles  V.  State,  33  Ind.  206;  Peo- 
ple V.  Hawley,  3  Mich.  330;  Blatz 
V.  Rohrbach,  116  N.  Y.  450,  22  N. 
E.  1049;  Johnston  v.  State,  23  Ohio 
St  556;  Contra,  State  v.  Biddle, 
54  N.  H.  379.  See,  also,  Barnes 
V.  State  (Tex.)  44  S.  W.  491;  State 
V.  Barron,  37  Vt  57. 

'"  State  V.  Hutchinson,  72  la. 
561,  34  N.  W.  421;  State  v.  Valure, 
95  la.  401,  64  N.  W.  280;  State  v. 
McLafferty,  47  Kans.  140,  27  Pac, 
843.  But  see  State  v.  Biddle,  54 
N.  H.  379;   City  of  Topeka  v.  Zu- 
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not  specified,  there  is  more  doubt  and  greater  conflict  among  the 
authorities;  but  the  weight  of  authority  is  that  it  will  be  judicially 
recognized  as  intoxicating,  or  at  least  be  presumed  to  be  intoxicat- 
^g  246  There  is  a  similar  conflict  among  the  authorities  ia  regard 
to  alcohol."' 

§  71.  Public  corporations — ^Kunicipal  ordinances. — It  is  gener- 
ally held  that  laws  incorporating  public  corporations  are  public  laws, 
and  that,  for  this  reason,  the  courts  should  judicially  notice  the 
charters  of  municipal  corporations.''**     But  it  is  a  general  rule  that 


fall,  40  Kans.  47;  Commonwealth  v. 
Key  burg,  122  Pa.  St.  299;  State  v. 
Crawley,  75  Miss.  919,  23  So.  625. 
Perhaps,  however,  the  courts  meant 
to  go  no  farther  than  to  presume 
hard  cider  to  be  intoxicating,  for 
it  would  seem  that  there  might  be 
gome  question  as  to  the  kind  of 
elder,  degree  of  "hardness"  and 
the  lilie  in  order  to  render  it  in- 
toxicating. 

""IVIyers  v.  State,  93  Ind.  251; 
Dant  V.  State,  106  Ind.  79;  Douglas 
V.  State,  21  Ind.  App.  302,  52  N.  E. 
238;  Briffltt  v.  State  58  Wis.  39, 
46  Am.  R.  621;  State  T.  Leis- 
sedre,  30  Kans.  476;  State  v.  Ef- 
finger,  44  Mo.  App.  81;  State  v. 
Dick,  47  Minn.  375,  50  N.  W.  362; 
Murphy  v.  Inhabitants,  &c.  39  N. 
J.  L.  673;  Maier  v.  State,  2  Tex. 
Civ.  App.  296;  United  States  v. 
Ducournan,  54  Fed.  138;  Contra, 
Blatz  V.  Rohrbach,  116  N.  Y.  450, 
22  N.  E.  1049;  State  v.  Beswick,  13 
R.  I.  211,  220,  43  Am.  R.  26; 
Netso  V.  State,  24  Fla.  363,  5  So.  8; 
Commonwealth  v.  Hardiman,  9 
Gray  (Mass.)  136;  State  v.  Sioux 
Falls,  &c.  Co.  5  S.  Dak.  39,  58  N. 
W.  928,  26  L.  R.  A.  138;  Hausberg 
V.  People,  120  111.  21,  60  Am.  R. 
649. 

In  Eaves  v.  State,  113  Ga.  749, 
39  S.  E.  318,  it  is  held  that  the 
court  cannot  judicially  know  that 
all  malt  liquors  are  intoxicating. 


^"  That  it  is  intoxicating,  see 
Snider  v.  State,  81  Ga.  753,  7  S.  B. 
631,  12  Am.  St.  350;  State  v.  Intox- 
icating Liquors,  76  la.  243,  41  N. 
W.  6  (because  so  defined  by  stat- 
ute) .  Contra,  see  Bennett  v.  Peo- 
ple, 30  111.  389;  Winn  v.  State,  43 
Ark.  151.  See,  also,  Lemly  v.  State, 
69  Miss.  628,  20  L.  R.  A.  645,  and 
note  on  the  general  subject  of  in- 
toxicating liquors. 

"=  Albrilten  v.  Mayor,  &c.  60  Ala. 
486;  City  Council,  &c.  v.  Wright,  72 
Ala.  411,  47  Am.  R.  422;  Bitu- 
minous Lime,  &c.  Co.  v.  Pulton, 
(Cal.)  33  Pac.  1117;  City  of  Spring 
Valley  v.  Spring  Valley  Coal  Co. 
71  111.  App.  432;  Binkert  v.  Jansen, 
94  111.  283;  Town  of  Albion  v.  Het- 
nick,  90  Ind.  545,  46  Am.  R. 
230;  Pennsylvania  Co.  v.  Horton, 
132  Ind.  189,  31  N.  E.  45;  Prell  v. 
McDonald,  7  Kans.  426,  12  Am.  R. 
423;  Arnold  v.  Campbell,  3  Ind. 
Ter.  550,  64  S.  W.  532;  Stier  v.  City 
of  Oskaloosa,  41  la.  353;  Harris  v. 
City  of  Quincy,  171  Mass.  472,  50 
N.  E.  1042;  East  Tenn.  &c.  R.  Co.  v. 
Mayor,  &c.  (Tenn.  Ch.)  35  S.  W. 
771;  Taylor  v.  Hoya,  9  Tex.  Civ. 
App.  312,  29  S.  W.  540;  City  of 
Janesville  v.  Milwaukee,  &c.  R.  Co. 
7  Wis.  484;  Fauntleroy  v.  Hannibal, 
1  Dill.   (U.  S.)  118. 

But  see  Wisdom  v.  Wabash,  &C. 
H.  Co.  19  Mo.  App.  324;  Tilford 
V.    Mayor,    &c.    7    Humph.    (Tenn.) 


87 


PUBLIC    CORPORATIONS. 


[§  71. 


the  by-laws  of  a  corporation,  whether  it  he  public  or  private,  will 
not  be  judicially  noticed.''**  The  state  and  county  courts,  therefore, 
refuse  to  take  judicial  notice  of  municipal  ordinances,^'"  except,  in 
some  instances,  where  an  appeal  is  taken  from  a  municipal  court.^°^ 
The  municipal  courts  occupy  the  same  position  or  attitude  with  ref- 
erence to  the  laws  and  ordinances  of  the  municipality  that  the 
state  courts  do  with  respect  to  the  state  laws,  and  will,  consequently, 
take  judicial  notice  of  such  laws  and  ordinances.^'^     The  question 


190;  Johnson  v.  Common  Council, 
16  Ind.  227  (cannot  know  city  or- 
ganized under  a  general  law).  So 
of  the  powers  and  duties  of  the 
municipality  under  the  law.  Peter- 
son V.  Village  of  Cokato,  84  Minn. 
205,  87  N.  W.  615;  RonkendorfE 
v„  Taylor,  4  Pet.  (U.  S.)  349;  Sher- 
rell  V.  Murray,  49  Mo.  App.  233; 
Alderman,  &c.  v.  Finley,  10  Ark. 
423;  Macey  v.  Litcomb,  19  Ind.  135; 
North  Platte,  &c.  Co.  v.  City  of 
North  Platte,  50  Neb.  853,  70  N. 
W.  393;  Gross  v.  Portsmouth,  68  N. 
H.  266;  Green  v.  City  of  Indian- 
apolis, 25  Ind.  490;  Leeds  v.  City  of 
Richmond,  102  Ind.  372;  McBwen 
V.  Gilker,  38  Ind.  233. 

"•  Simpson  v.  S.  Car.  &c.  Ins.  Co. 
59  S.  Car.  195,  37  S.  E.  18,  225; 
Portage,  &c.  Benev.  Society  v. 
Phillips,  36  Mich.  22;  Piper  v. 
Chappell,  14  M.  &  W.  624;  Gerhard 
V.  Bates,  2  El.  &  El.  476,  75  E.  C. 
L.  476. 

==>°  Case  V.  Mayor,  &c.  30  Ala.  538; 
Strickland  v.  Little  Rock,  68  Ark. 
483,  60  S.  W.  26;  Garland  v.  City  of 
Denver,  11  Colo.  534,  19  Pac.  460; 
City  of  Greeley  v.  Hamman,  12 
Colo.  94,  20  Pac.  1;  Freeman  v. 
State,  19  Fla.  552;  Western,  &c.  R. 
Co.  V.  Young,  81  Ga.  397,  7  S.  E. 
912,  12  Am.  St.  320;  People  v.  Bu- 
chanan, 1  Idaho,  681;  Weaver  v. 
Snow,  60  111.  App.  624;  Munson 
V.  Fenno,  87  111.  App.  655;  Cify  of 
Huntington  v.  Pease,  56  Ind.  305; 
Whitson    V.    City   of    Franklin,    34 


Ind.  392;  Garvin  v.  Wells,  8  la. 
286;  City  of  McPherson  v.  Nichols, 
48  Kans.  430,  29  Pac.  679;  Watt  v. 
Jones,  60  Kans.  201,  56  Pac.  16; 
Home  V.  Mehler  (Ky.)  64  S.  W. 
918;  State  v.  Marmouget,  104  La. 
Ann.  1,  28  So.  920;  Central  Sav. 
Bank  v.  Mayor,  &c.  71  Md.  515,  20 
Atl.  283;  Field  v.  Malster,  88  Md. 
691,  41  Atl.  1087;  City  of  Winona 
V.  Burke,  23  Minn.  254;  City  of  St 
Louis  V.  Roche,  128  Mo.  541,  31 
S.  W.  915;  Porter  v.  Waring,  69 
N.  Y.  250;  Pittsburg,  &c.  R.  Co.  v. 
Moore,  33  Ohio  St.  384;  Pomeroy 
V.  Lappens,  9  Ore.  363;  City  Coun- 
cil, &c.  V.  Ashley,  &c.  Co.  34  S. 
Car,  541,  13  S.  E.  845;  City  of 
Austin  V.  Walton,  68  Tex.  507,  5  S. 
W.  70;  Stittgen  v.  Rundle,  99  Wis. 
78,  74  N.  W.  536. 

But  see  Lake  Erie,  &c.  R.  Co. 
V.  Hancock,  15  Ind.  App.  104,  43 
N.  E.  659;  Winter  v.  Central  la.  R. 
Co.    80   la.    443,    45   N.    W.    737. 

'"  Solomon  v.  Hughes,  24  Kans. 
211;  Downing  v.  City  of  Milter- 
wale,  36  Kans.  740,  14  Pac.  281; 
Town  of  Moundsville  v.  Velton,  35 
W.  Va.  217,  13  S.  E.  373;  Incor- 
porated Town  of  Scranton  v. 
Danenbaum,  109  la.  95,  80  N.  W. 
221;  Foley  v.  State,  42  Neb.  233, 
60  N.  W.  574.  But  see  Mcintosh 
V.  City  of  Pueblo,  9  Colo.  App.  460, 
48  Pac.  969;  City  of  Frankfort  v. 
Aughe,  114  Ind.  77,  15  N.  B.  802. 

"'^  Incorporated  Town  of  Scran- 
ton V.   Danenbaum,   109   la.   95,   80 
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as  to  what  notice  the  courts  will  take  of  the  location  of  cities  and 
of  their  boundaries  has  already  been  considered. '  It  may  be  said, 
however,  in  this  connection,  that  some  of  the  courts  have  taken  ju- 
dicial notice  not  only  of  the  location  of  cities  within  the  state,  but 
also  of  the  streets  in  a  city  and  their  relative  situation,  or  the  di- 
rections ia  which  they  run.^"*  But  in  most  of  these  instances  the 
matter  was  determined  by  public  law.^'*  The  courts,  of  course, 
know  judicially  that  all  public  streets  are  highways  ;^°^  but  the 
state  court  cannot,  ordinarily,  take  judicial  notice  of  particular 
streets  that  are  not  established  by  public  law.^°® 


N.  W.  221;  Town  of  La  Porte  City 
v.  Goodfellow,  47  la.  572;  State  v. 
Leiber,  11  la.  407;  State  v.  Judge 
of  Crlm.  Dist.  Ct.  105  La.  Ann. 
758,  30  So.  105;  City  of  Solomon 
T.  Hughes,  24  Kans.  211;  Town  of 
Moundsville  v.  Velton,  35  W.  Va. 
217,  13  S.  B.  373;  Taylor  v.  City  of 
Sandersville,  118  Ga.  63,  44  S.  B. 
845. 

But  not,  it  seems,  of  an  ordi- 
nance or  rule  of  a  sub-department 
of  limited  jurisdiction.  State  v.  In- 
habitants of  Trenton,  51  N.  J.  L. 
495,  17  Atl.  1083;  Wright  v.  City 
of  Trenton,  51  N.  J.  L.  497,  17  Atl. 
1103.  *  Ante  §  52. 

™°  Whiting  V.  Quaclsenbush,  54 
Cal.  306;  Brady  v.  Page,  59  Cal. 
52,  55;  Canavan  y.  Stuyvesant,  7 
Misc.  (N.  Y.)  113,  27  N.  Y.  S.  413 
(manner  of  numbering  streets  in 
New  York);  Skelly  v.  New  York, 
&c.  R.  Co.  7  Misc.  88,  27  N.  Y.  Supp. 
304;  Poland  v.  Dreyfous,  48  La. 
Ann.  83,  18  So.  906.  See,  also, 
Brumagim  v.  Bradshaw,  39  Cal. 
24;  Sever  v.  Lyons,  170  111.  395,  48 
N.  E.  926;  Babbage  v.  Powers,  130 
N.  Y.  281,  291,  29  N.  B.  132,  14  L.  R. 
A.  398  (custom  to  construct  vaults 
under  sidewalks). 

•^^^In  State  v.  Ruth,  14  Mo.  App. 
226,  the  court  took  judicial  knowl- 
edge of  certain  old  and  well  known 
streets  In  the  city  in  which  it  held 


its   sessions,   on   the   ground   that' 
such      knowledge!      was      general 
throughout  the  city. 

««  Porter  v.  Waring,  69  N.  Y.  250; 
State  V.  Berdetta,  73  Ind.  185,  38 
Am.  R.  117;  City  of  Indianapolis 
V.  Higgins,  141  Ind.  1,  6,  40  N.  B. 
671;  City  of  Frankfort  v.  Coleman, 
19  Ind.  App.  368,  49  N.  B.  474; 
Taylor  v.  Town  of  Phillipi,  35  W. 
Va.  554,  14  S.  E.  130;  Montgomery 
V.  Santa  Anna,  &c.  R.  Co.  104  Cal. 
186,  37  Pac.  786;   Elliott  on  Roads 

6  Sts.   (2d  ed.)   §§  1.  16. 

'  2M  Breckenridge  v.  American,  &c. 
Ins.  Co.  87  Mo.  62;  Porter  v.  War- 
ing, 69  N.  Y.  250  (width  of  streets 
and  sidewalks);  Diggins  v.  Harts- 
home,  108  Cal.  154,  41  Pac.  283; 
North  Chicago  St.  R.  Co.  v.  Cheet- 
ham,  58  111.  App.  318;  Pennsylvania 
Co.  V.  Frana,  13  111.  App.  91;  People 
V.  Callahan,  60  How.  Pr.  (N.  Y.) 
372  (location  of  streets  and  num- 
bers); Allen  V.  Scharringhausen,  8 
Mo.  App.  229  (street  number); 
Cleveland  v.  Newsom,  45  Mich.  62, 

7  N.  W.  222  (extent  of  street  use) ; 
Cicolte  V.  Auciaux,  53  Mich.  227, 
18  N.  W.  793;  Humphreys  v.  Budd, 
9  Dowl.  1000,  5  Jur.  630.  Nor  of 
the  wards  in  a  city.  Moberry  v. 
City  of  Jeffersonville,  38  Ind.  198. 
But  see  State  v.  Cunningham,  81 
Wis.  440,  57  N.  W.  724,  15  L.  R.  A. 
561. 
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§  72.  Eailroads. — Judicial  notice  is  taiten  of  the  general  rail- 
road laws*°'  and  of  the  charter  of  a  railroad  company  which  is 
declared  to  be  a  public  act.'"'*  So  the  general  and  well  known 
features  of  railroad  business  and  the  ordinary  incidents  of  travel 
are  likewise  judicially  noticed.^^"     And  this  rule  extends,  within 


"'  Heaston  v.  Cincinnati,  &c.  R. 
Co.  16  Ind.  275,  79  Am.  Dec.  430; 
Herod  v.  Rodman,  16  Ind.  241; 
Kelly  V.  Trustees,  &c.  R.  Co.  58 
Ala.  489.  See,  also,  Pennsylvania  R. 
Co.  V.  Baltimore,  &c.  R.  Co.  37  Fed. 
129.  But  not  whether  a  particular 
company  has  fully  complied  with 
them.     Railroad   Co.   v.    Hofthines, 

46  Ohio  St.  643,  22  N.  E.  871; 
Hammett  v.  Little  Rock,  &c.  R. 
Co.  20  Ark.  204.  There  are  cases, 
however,  in  which  the  location  and 
construction  of  certain  railroads 
has  been  judicially  noticed.  Gulf, 
&c.  R.  Co.  V.  State,  72  Tex.  404, 
10  S.  W.  81,  13  Am.  St.  815.  See, 
also,  Galveston,  &c.  R.  Co.  v. 
Johnson  (Tex.  Civ.  App.)  29  S.  W. 
428;  Meyer  v.  Krauter,  56  N.  J.  L. 
696,  29  Atl.  426;  Alabama  Midland 
R.  Co.  V.  Corkry,  92  Ala.  254; 
Hobbs  V.  Memphis,  &c.  R.  Co.  9 
Helsk.  (Tenn.)  873;  Smitha  v. 
Flournoy,  47  Ala.  345.  But  the 
general  rule  is  that  the  history  and 
location  of  particular  lines  of  rail- 
road will  not  be  judicially  noticed. 
Purdy  V.  Erie  R.  Co.  162  N.  Y. 
42,  56  N.  E.  508,  48  L.  R.  A.  669; 
Indianapolis,  &c.  R.  Co.  v.  Steph- 
ens, 28  Ind.  429;  McKeoin  v.  North- 
ern Pac.  R.  Co.  45  Fed.  464;  Phillips 
v.  Town  of  Albany,  28  Wis.  340; 
Georgia,  &c.  R.  Co.  v.  Gaines,  88 
Ala.  377,  7  So.  382.  See,  how- 
ever.   Hunt    V    Card,    94    Me.    386, 

47  Atl.  921. 

"'Case  V.  Kelly,  133  U.  S.  21,  10 
Sup.  Ct.  R.  216;  Cincinnati,  &c.  R. 
Co  V.  Clifford,  113  Ind.  460,  15  N. 
E.    524;    Hall   v.   Brown,    58   N.    H. 


93;  Peoria,  &c.  R.  Co.  v.  People, 
116  III.  401,  6  N.  E.  497;  Frazier 
V.  East  Tenn.  &c.  R  Co.  88  Tenn. 
138,  12  S.  W.  537  (so  when  recog- 
nized by  public  statute).  Some 
courts  seem  to  have  recognized  the 
charters  of  railroad  companies  to 
be  public  acts,  although  not  so 
declared.  Baltimore,  &c.  R.  Co. 
V.  Sherman,  30  Gratt.  (Va.)  602; 
State  V.  Baltimore,  &c.  R.  Co.  15  W. 
Va.  362,  36  Am.  R.  803;  Martin 
V.  Baltimore,  &c.  R.  Co.  151  U.  S. 
673,  14  Sup.  Ct.  533.  See,  also, 
ante,  §  45.  But  contra,  see  Perry 
V.  New  Orleans,  &c.  R.  Co.  55  Ala. 
413;  Atchison,  &c.  R.  Co.  v.  Black- 
shire,  10  Kans.  477;  Logansport, 
&c.  R.  Co.  V.  Caldwell,  38  111.  280; 
Ohio,  &c.  R.  Co.  V.  Ridge(,  5 
Blackf.   (Ind.)   78. 

™  That  railroad  companies  are 
common  carriers  for  hire:  Con- 
dran  v.  Chicago,  &c.  R.  Co.  67 
Fed.  522,  523;  Caldwell  v.  Rich- 
mond, &c.  R.  Co.  89  Ga.  550,  15  S. 
E.  678;  Boyle  v.  Great  Northern, 
&c.  R.  Co.  13  Wash.  383,  43  Pac. 
344;  Evansville,  &c.  R.  Co.  v.  Dun- 
can, 28  Ind.  441  (and  the  legal 
duty  resulting  therefrom).  Of  the 
nature  and  hazards  of  railroad  bus- 
iness: Union  Pac.  R.  Co.  v.  Win- 
terbotham,  52  Kans.  433,  34  Pac. 
1052;  Cincinnati,  &c.  R.  Co.  v. 
Davis,  126  Ind.  99,  25  N.  E.  878;  1 
Elliott  on  Railroads,  §  298. 

Custom  of  checking  baggage: 
Isaacson  v.  New  York,  &c.  R.  Co. 
94  N.  Y.  278;  Mann  Boudoir  Car 
Co.  V.  Dupre,  54  Fed.  646,  21  L.  R. 
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reasonable  limits,  to  the  general  and  usual  manner  ^f  conducting, 
managing  and  operating  railroads.^""  Thus,  it  has  been  held  that 
judicial  notice  will  be  taken  of  the  customary  separation  of  trains 
into  passenger  and  freight  trains,^"  that  more  or  less  of  an  oscillat- 
ing or  jerking  motion  is  incident  to  the  running  of  trains,^"^  and 
that  the  risk  is  increased  by  riding  on  freight  trains  or  in  improper 
places;"'  of  the  custom  to  transport  cars  over  more  than  one  rail- 
road without  breaking  bulkf*   of  the  custom  of   hauling  foreign 

the  construction  and  operation  of 
a  railroad  without  blocking  frogs 
and  switches  Is  negligent.  Mis- 
souri Pac.  R.  Co.  V.  Lewis,  24  Neb. 


A.  289    (custom  of  giving  sleeping 
car  checks  for  tickets). 

It  has  been  held  that  the  courts 
know  judicially  that  three  minutes 
is  ordlnarilly  long  enough  to  stop 
a  train  for  passengers  at  a  small 
station  or  town.  Louisville,  &c.  R. 
Co.  v.  Costello,  9  Ind.  App.  462,  36 
,N.  E.  299. 

See,  generally.  Sines  v.  Great 
Western  Co.  L.  R.  4  Exch.  117, 123; 
Publin,  &c.  R.  Co.  v.  Slattery,  L. 
R.  3  App.  1155;  St.  Louis  Bridge, 
&c.  Co.  V.  People,  127  111.  627,  21 
N.  E.  348;  Lake  Shore,  &c.  R.  Co. 
V.  Miller,  25  Mich.  274.  And  that 
the  courts  judicially  know  that  live 
stock  traffic  has  greatly  increased. 
Chinn  v.  Chicago,  &c.  R.  Co.  100 
Mo.  App.  576,  75  S.  W.  375. 

=™Soutle,  &c.  Ala.  R.  Co.  v.  Pil- 
green,  62  Ala.  305;  Bvansville,  &c. 
R.  Co.  v.  Smith,  65  Ind.  92;  Slater 
V.  Jewett,  85  N.  Y.  61,  39  Am.  R. 
627;  Smith  v.  Potter,  46  Mich.  258, 
41  Am.  R.  161;  Wiggins'  Ferry 
Co.  V.  Chicago,  &c.  R.  Co.  5  Mo. 
App.  347;  Mason  v.  Richmond,  &c. 
R.  Co.  Ill  N.  Car.  482,  16  S.  E. 
698,  18  L.  R.  A.  844;  Cleveland,  &c. 
R.  Co.  v.  Jenkins,  174  111.  398,  51  N. 
E.  811,  and  McDonald  v.  Illinois 
Cent.  R.  Co.  187  111.  529,  58  N.  E. 
463  (clearance  cards). 

See,  also,  Haus  v.  Jeffersonville, 
&c.  R.  Co.  138  Ind.  307,  37  N.  E. 
805;  Pittsburg,  &c.  R.  Co.  v.  Hays, 
17  Ind.  App.  261,  44  N.  E.  375. 
Courts  do  not  judicially  know  that 


848,  40  N.  W.  401,  2  L.  R.  A.  67. 

="  Atchison,  &c.  R.  Co.  v.  Head- 
land, 18  Colo.  477,  33  Pac.  185,  20 
L.  R.  A.  822. 

''•^President,  &c.  v.  Cason,  72  Md. 
377,  20  Atl.  113;  Chicago,  &C..R.  Co. 
V.  Hazzard,  26  111.  373;  Illinois 
Cent.  R.  Co.  v.  Green,  81  111.  19; 
Sines  v.  Great  Western  R.  Co. 
L.  R.  4  Exch.  117.  See,  also,  Hite 
V.  Metropolitan,  &c.  R.  Co.  130  Mo. 
132,  31  S.  W.  262;  Moore  v.  Sag- 
inaw, &c.  R.  Co.  115  Mich.  103, 
72  N.  W.  1112. 

^"Louisville,  &c.  R.  Co.  v.  Bisch, 
120  Ind.  549,  22  N.  E.  662;  Penn- 
sylvania Co.  V.  Newmeyer,  129  Ind. 
401,  28  N.  E.  860;  Murch  v.  Concord, 
&c.  R.  Co.  29  N.  H.  9,  61  Am.  Dec. 
631;  Powers  v.  Boston,  &c.  R.  Co. 
153  Mass,  188,  26  N.  E.  446;  Bemiss 
V.  New  Orleans,  &c.  R.  Co.  47  La. 
Ann.  1671,  18  So.  711,  713;  Moore 
V.  Saginaw,  &c.  R.  Co.  115  Mich. 
103,  72  N.  W.  1112;  Pennsylvania 
R.  Co.  V.  Langdon,  92  Pa.  St.  21, 
27,  37  Am.  R.  651  (baggage  car); 
Harris  v.  Hannibal,  &c.  R.  Co.  89 
Mo.  233;  Crine  v.  East  Tenn.  &c. 
R.  Co.  84  Ga.  651,  11  S.  E.  555; 
4  Elliott  R.  R.  §§  1582,  1629. 

™' Burlington,  &c.  R.  Co.  v.  Dey, 
82  Iowa,  312,  48  N.  W.  98,  12  L. 
R.  A.  436,  31  Am.  St.  477. 
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cars  over  railroads;-'*^  of  the  maintenance  and  use  of  telegraph  lines 
in  connection  with  the  operation  of  railroads  J-*'"  of  the  fact  that 
no  device  has  yet  been  invented  or  discovered  that  will  wholly  pre- 
vent the  emission  of  sparks  from  locomotive  engines/'^'  and  of  the 
faet  that  trainmen  often  walk  ahead  of  trains  to  throw  switches,, 
and  along  by  the  side  of  cars  while  in  motion  to  couple  and  un- 
couple them.-"' 

The  courts  vnll  not  take  judicial  notice  of  the  precise  duties  and 
authority  of  railroad  officers  and  employes/"^  but  they  have  taken 
notice  of  duties  or  authority  of  officers  and  employes,  in  many  in- 
stances, in  a  general  way  and  within  reasonable  limits.^'"'  Thus, 
it  has  been  held  that  judicial  notice  will  not  be  taken  that  a  road- 
master,  in  the  absence  of  an  emergency  calling  upon  him  to  act 
as  the  highest  officer  or  employe  present,  has  authority  to  contract 
for  the  company  for  medical  attendance  or  nursing  a  person  in- 
jured upon  the  railroad  ;^^^  but  it  has  been  held  otherwise   as  to 


="  Louisville,  &c.  R.  Co.  v.  Bo- 
land,  96  Ala.  626,  11  So.  667,  18 
L.  R.  A.  260;  Hart  v.  Ogdensburg, 
&c.  R.  Co.  67  Hun  (N.  Y.),  556, 
52  N.  Y.   St.  R.  799. 

=°' State  V.  Indiana,  &c  R.  Co. 
133  Ind.  69,  32  N.  E.  817,  18  L.  R. 
A.  502;  P.  &  H.  H.  Youree  v. 
Vicksburg,  &c.  R.  Co.  (La.  Ann.) 
34  So.   779. 

="'  Menominee,  &c.  Co.  v.  Mil- 
waukee, &c.  R.  Co.  91  Wis.  447, 
65  N.  W.  176;  Lake  Erie,  &c.  R. 
Co.  V.  Gossard,  14  Ind.  App.  244, 
42  N.  E.  818.  See,  also,  Garrett 
V.  Southern  R.  Co.  101  Fed.  102, 
49  L.  R.  A.  645;  Ruffner  v.  Cin- 
cinnati, &c.  R.  Co.  34  Ohio  St. 
96;  Flinn  v.  New  York,  &c.  R. 
Co.  142  N.  Y.  11,  36  N.  E.  1046; 
Frace  v.  New  York,  &c.  R.  Co. 
143  N.  Y.  182,  38  N.  E.  102. 

-"^  Indianapolis,  &c.  R.  Co.  v. 
Clay,  4  Ind.  App.  282,  28  N.  E. 
567.  So  of  passenger  conductors 
to  enter  and  leave  trains  while  in 
motion.  Dailey  v.  Preferred  Ma- 
sonic, &c.  Ass'n,  102  Mich.  289,  57 
N.  W.  184,  26  L.  R.  A.  171. 


«' Southern  R.  Co.  v.  Hagan,  103 
Ga.  564,  29  S.  E.  760;  Hull  v.  East 
Line,  &c.  R.  Co.  66  Tex.  619,  2  S. 
W.  831;  Louisville,  &c.  R.  Co.  v. 
McVay,  98  Ind.  391,  49  Am.  R. 
770;  Brown  v.  Missouri,  &c.  R. 
Co.  67  Mo.  122;  McGowan  v.  St. 
Louis,  &c.  R.  Co.  61  Mo.  528;  Wood 
V.  Chicago,  &c.  R.  Co.  59  Iowa,  196. 
See  1  Elliott  on  Railroads,  §  208; 
also.  Seaman  v.  Koehler,  122  N. 
Y.  646,  25  N.  E.  353. 

'"See  1  Elliott  R.  R.  §  299,  and 
authorities  hereinafter  cited  in  the 
following  notes. 

°''  Louisville,  &c.  R.  Co.  v.  Mc- 
Vay, 98  Ind.  391,  49  Am.  R.  70. 
See,  also,  2  Elliott  R.  R.  §  222; 
Brown  v.  Missouri,  &c.  R.  Co.  67 
Mo.  122;  Tucker  v.  St.  Louis,  &c. 
R.  Co.  54  Mo.  177;  Cox  v.  Midland 
R.  Co.  3  Exch.  268.  But  compare 
Mobile,  &c.  R.  Co.  v.  Stinson,  74 
Miss.  453,  21  So.  14,  522.  Judicial 
notice  will  not  be  taken  that  the 
footboard  in  front  of  an  engine 
is  the  post  of  duty  of  a  yardmas- 
ter.  Highland  Ave.  &c.  R.  Co.  v. 
Walters,  91  Ala.  435,  8  So.  357. 
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the  general  manager  or  superintendent/'^  and  notice  has  been  taken 
in  a  general  way,  in  some  instances,  of  the  duties  and  authority 
of  conductors,  ticket  agents  and  station  agents  and  the  like.-'^  Many 
authorities  hold,  however,  that  judicial  notice  will  not  be  taken 
that  a  brakeman  has  authority  to  eject  trespassers.^'* 

§  73.  Weiglits,  measures  and  values. — The  courts  take  judicial 
notice  of  standard  legal  weights  and  measures,^"  but  not  of  peculiar 
and  local  rules  or  customs,  nor  the  capacity  of  vessels,  cars  or  the 
like  where  their  capacity  may  vary  or  be  uncertain.^'"  It  has  also 
been  held  that  judicial  notice  may  be  taken  of  the  price  of  ordi- 
nary labor,^"  but  this  cannot  safely  be  applied  as  a  general  rule, 
and  there  are  many  decisions  that  seem  to  announce  a  contrary  prin- 
ciple. Thus,  it  has  been  held  that  the  courts  cannot  take  judicial 
notice  of  the  value  of  property  at  a  certain  date.^'^    So  it  has  been 


"'Louisville,  &c.  R.  Co.  v.  Mc- 
Vay.  98  Ind.  391,  49  Am.  R.  770; 
Sacalaris  v.  Eureka,  &c.  R.  Co.  18 
Nev.  155,  1  Pac.  835;  Pacific  R. 
Co.  V.  Thomas,  19  Kans.  256;  Union 
Pac.  R.  Co.  V.  Winterbotham,  52 
Kans.  433,  34  Pac.  1052;  Sax  v.  De- 
troit, &c.  R.  Co.  125  Mich.  252,  84 
N.  W.  314;  1  Elliott  on  Railroads, 
§§  297,  298.  So  a  subordinate  offi- 
cer may  have  authority  in  an  emer- 
gency. Terre  Haute,  &c.  R.  Co. 
v.  McMurray,  98  Ind.  358,  1  Elliott 
R.  R.  §  222. 

»'» Travers  v.  Kansas  Pac.  R.  Co. 
63  Mo.  421;  Condran  v.  Chicago, 
&c.  R.  Co.  67  Fed.  522,  523;  Dailey 
v.  Preferred  Masonic,  &c.  AssX 
102  Mich.  289,  57  N.  W.  184;  Brown 
V.  Minneapolis,  &c.  R.  Co.  18  N. 
W.  834  (station  agent) ;  Dye  v.  Vir- 
ginia Midland  R.  Co.  20  D.  C.  63. 
See  1  Elliott  R.  R.  §  303,  as  to 
station  agents. 

"'Farber  v.  Missouri  Pac.  R.  Co. 
116  Mo.  81,  22  S.  W.  631,  20  L.  R. 
A.  350;  Marion  v.  Chicago,  &c.  R. 
Co.  59  Iowa,  428,  13  N.  W.  415; 
Bess  V.  Chesapeake,  &c.  R.  Co. 
35  W.  Va.  492,  14  S.  E.  234;  Lake 
Shore,  &c.  R.  Co.  v.  Peterson,  144 


Ind.  214,  42  N.  E.  480;  Interna- 
tional, &c.  R.  Co.  V.  Anderson, 
82  Tex.  516,  17  S.  W.  1039;  Cauley 
V.  Pittsburg,  &c.  R.  Co.  98  Pa.  St 
498;  Illinois  Cent.  R.  Co.  v.  King, 
179  111.  91,  53  N.  E.  552,  553,  ciUng 
3  Elliott  R.  R.  §  1255,  where  the 
authorities  on  both  sides  of  the 
question  are  collected. 

"=Hockin  v.  Cooke,  4  T.  R.  314; 
Mays  V.  Jennings,  4  Humph. 
(Tenn.)  102;  Reed  v.  McWhinnie, 
27  U.  C.  Q.  B.  289.  See,  also,  Put- 
nam V.  White,  76  Me.  551.  But 
compare  Tison  v.  Smith,  8  Tex. 
147. 

™  See  South,  &c.  Alabama  R.  Co. 
V.  Wood,  74  Ala.  449,  49  Am.  R. 
819;  Mays  v.  Jennings,  4  Humph. 
(Tenn.)  102;  Evans  v.  Meyers,  25 
Pa.  St.  114;  Noble  v.  Durell,  3  T. 
R.  271;  O'Donnell  v.  O'Donnell,  L. 
R.  1  Ir.  Ch.  284. 

"'Bell  V.  Barnet,  2  J.  J.  Marsh. 
(Ky.)  516. 

="  Detroit  Citizens'  St  R.  Co.  v. 
Common  Council,  125  Mich.  673, 
85  N.  W.  96.  See,  also.  Temple- 
ton  V.  Templeton,  126  Mich.  44,  85 
N.  W.  247. 


93  MANNER   OF  OBTAINING  INFOUMATION.  [§    74. 

held  that  the  cooirt  would  not  take  judicial  notice  that  values  have 
unreasonably  increased  or  diminished  under  the  system  adopted  in 
a  particular  state  for  equalization  of  assessments.^'"  But  it  has 
been  held,  on  the  other  hand,  that  judicial  notice  may  be  taken 
that  a  street  railroad  has  a  market  value  as  such  much  greater 
than  the  cars,  rails  and  other  parts  would  have  if  dismantled,'""  and 
also  of  an  established  custom  of  the  assessors  of  a  state  to  assess 
property  for  taxation  at  less  than  its  actual  value.''*^ 

§  74.  llaimeT  of  oibtaining  infonnation. — It  is  said  that  the 
courts  are  not  bound  to  take  judicial  notice  of  any  fact  without 
proof,^'^  but  this  is  certainly  erroneous.  It  may  be  that  a  court 
may  require  the  assistance  of  counsel  in  obtaining  the  necessary 
ioformation,'*^  but  that  is  a  difEerent  question.  "If  the  judge's 
memory  is  at  fault,  he  may  refresh  it  by  resorting  to  any  means 
of  information  which  he  may  deem  safe  and  proper,""'*  or  "any 
source  of  information  which  in  its  nature  is  capable  of  conveying 
to  the  judicial  mind  a  clear  and  satisfactory  answer.""*'  Instances 
have  already  been  given  of  the  resort  to  other  departments  of  gov- 
ernment, official  public  documents  and  the  like."'°  So  resort  may 
be    had,    in    proper    cases,    to    mortality    tables,""'    and    also    to 

""Railroad  &  Tel.  Companies  v.  ""See  School  Dist.  v.   Insurance 

Board,  &c.  85  Fed.  302.  Co.  101  U.  S.  472. 

"*■  Towne  v.  St.  Antliony,  &c.  Co.  ""  Brown  v.  Piper,  91  U.  S.  37,  42. 

8  N.  Dali.  200,  77  N.  W.  608;  Cook  ===  Gardner    v.    The    Collector.    6 

V.  Decker,  63  Mo.   328.    See,  also,  Wall.    (U.  S.)   499,  511.     See,  also, 

Seymour  v.   Marvin,   11  Barb.    (N.  Barranger   v.    Baum,    103    Ga.    465, 

Y.)    80;    Millener  v.  Driggs,   10  N.  30  S.  B.  524;   Hoyt  v.  Russell,  117 

Y.   St   R.   237;    Price  v.   Connecti-  U.    S.    401,    405,    6    Sup.     Ct.     881, 

cut  Mut.  L.   Ins.   Co.  48  Mo.  App.  883. 

281;    Letcher   v.   Kennedy,   3   J.   J.  ""Ante,  §  53.    In  the  recent  case 

Marsh.   (Ky.)  701.  of  The  Paquete  Habana,  175  U.  S. 

''•'Dayton  v.  Multnomah  County,  677,  20  Sup.  Ct.  290,  the  Supreme 
34  Ore.  239,  55  Pac.  23.  So  they  Court  of  the  United  States  con- 
have  taken  notice,  in  a  general  suited  the  records  of  the  Navy 
way,  that  values  have  greatly  in-  Department. 

creased   at   the   present   time   over  ^  Gordon  v.  Tweedy,  74  Ala.  232, 

what  they  were  during  a  time  of  49    Am.    R.    813;    Kansas   City,   &c. 

depression.    Walker   v.    Walker,    3  R.  Co.  v.  Phillips,  98  Ala.   159,  13 

Abb.    N.    C.    (N.    Y.)    12;    Ludlow  So.    65;   "Scheffler    v.    Minneapolis, 

V.  Brewster,  2  Ohio  C.  D.  47.  &c.  R.  Co.  32  Minn.  518;   McHenry 

=«=1  Taylor  on  Ev.  (Chamber-  v.  Yokum,  27  111.  160;  Estabrook 
layne's  Notes)  2139;  McKinnon  v.  v.  Hapgood,  10  Mass.  313;  Jack- 
Bliss,  21  N.  Y.  206.  son  v.  Edwards,  7  Paige   (N.  Y.), 
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almanacs,*'*  histories,""  dictionaries  and  encyclopedias,''"'*  and  the 
like,^"'  and  a  judge  may  even  appeal  to  his  own  memory  and  knowl- 
edge for  the  meaning  of  a  word  or  phrase.^"^ 

§  75.  Use  of  knowledg'e  by  jury. — It  is  the  duty  of  jurors  to 
decide  controversies  and  questions  submitted  to  them  according  to 
the  law  and  the  evidence,  and  not  upon  mere  conjecture  or  sur- 
mise,^°^  nor  upon  what,  if  anything,  they  may  happen  to  know 
personally  of  the  parties  or  the  facts  of  the  case.^"*  But  they  have 
a  right  to  draw  legitimate  inferences  from  the  evidence,  and,  within 
limits,   the  principles   of  judicial   notice,  or  principles   analogous 

386;  City  of  Lincoln  v.  Power,  151      How.    (U.   S.)    392;    Willoughby  v. 

Wllloughby,  1  T.  R.  763,  772;   Do© 
V.  Lloyd,  1  M.  &  Gr.  671,  685. 

"^See  Linck  v.  Kelley,  25  Ind. 
278;  Comonwealth  v.  Kneeland,  20 
Pick.  (Mass.)  206,  229;  Stephen  v. 
State,  11  Ga.  225;  Rex  v.  Wood- 
ward, 1  Moody  Or.  C.  323;  Mouflet 
V.  Cole,  L.  R.  7  Exch.  70.  But  he 
cannot,  as  already  stated,  apply  his 
personal  knowledge  of  a  party  or 
of  facts,  as  distinguished  from  his 
judicial  knowledge. 

«  Hyer  v.  City  of  Janesville,  101 
Wis.  371,  77  N.  W.  729;  Johns  v. 
Northwestern,  &c.  Co.  90  Wis.  332, 
63  N.  W.  276;  Sherman  v.  Menom- 
inee, &c.  Co.  77  Wis.  14,  22,  45  N. 
W.  1079;  Babcock  v.  Fitchburg  R. 
Co.  140  N.  Y.  308,  35  N.  E.  596,  597; 
Lyndale  v.  Old  Colony  R.  Co.  156 
Mass.  503,  31  N.  E.  655;  Cleveland, 
&c.  R.  Co.  V.  Miller,  149  Ind.  490, 
49  N.  E.  445;  Stager  v.  Ridge  Ave. 
&c.  R.  Co.  119  Pa.  St.  70,  12  AU. 
821. 

""Chattanooga,  &c.  R.  Co.  v. 
Owen,  90  Ga.  265,  15  S.  B.  853; 
Schmidt  v.  New  York,  &c.  Co.  1 
Gray  (Mass.)  529;  Wharton  v. 
State,  45  Tex.  2;  McCormick  Har- 
vesting, &c.  Co.  V.  Jacobson,  77  la. 
582,  42  N.  W.  499;  Johnson  v.  Su- 
perior, &c.  R.  Co.  91  Wis.  233,  64 
N.  W.  753. 


U.  S.  436,  14  Sup.  Ct.  387,  389. 

=«*  Philadelphia,  &c.  R.  Co.  v. 
Lehman,  56  Md.  209;  Sprowlo  v. 
Lawrence,  33  Ala.  674;  Tutton  v. 
Darke,  5  Hurl.  &  N.  647,  649;  Peo- 
ple V.  Chee  Kee,  61  Cal.  404;  State 
V.  Morris,  47  Conn.  179;  Wilson 
V.  Van  Lear,  127  Pa.  St.  371,  17 
Atl.  1097,  14  Am.  St.  854;  Lendle 
V.  Robinson,  65  N.  Y.  S.  894,  53 
App.  Div.  140;  Page  v.  Faucet,  Cro. 
Eliz.  227. 

'"  Swinnerton  v.  Columbian  Ins. 
Co.  37  N.  Y.  174;  Trenier  v.  Stew- 
art, 55  Ala.  458.  See,  also.  Case  of 
St.  Katherine's  Hospital,  1  Vent. 
149,  151;  Brounker  v.  Atkyns,  Skin. 
14;  Gonzales  v.  Ross,  120  U.  S.  605, 
7  Sup.  Ct.  705,  713. 

""Rodgers  v.  Kline,  56  Miss.  808, 
31  Am.  R.  389;  Dantzler  v.  De 
Bardleben,  &c.  Co.  101  Ala.  309, 
14  So.  10;  SchoUenberger  v.  Penn- 
sylvania, 171  U.  S.  1,  18  Sup.  Ct. 
757,  760;  Clemente  v.  Golding,  2 
Camp.  25;  Answer  of  Judges,  22 
How.  St.  Tr.  302. 

="  See  Hoare  v.  Silverlock,  12  Q. 
B.  624,  12  Jur.  695;  Sinnoth  v.  Col- 
ombet,  107  Cal.  187,  40  Pac.  329 
Smith  V.  State,  23  Ga.  597,  306 
People  V.  Garbrett,  17  Mich.  9,  17 
Lyon  V.  Marine,  55  Fed.  964,  966 
United    States    v.    Leschmaker,    22 
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thereto,  may  be  applied  by  the  jury.  This  doctrine,  however,  so 
far  as  it  relates  to  the  jury,  has  not  ordinarily  been  extended  be- 
yond matters  of  everyday  life,  hnman  nature,  commercial  affairs 
and  the  like,  so  notorious  as  to  be  matters  of  common  knowledge 
among  men  of  ordinary  observation  and  experience.  But  within 
such  limits  the  doctrine  has  often  been  applied.^°°  Thus  the  jury, 
in  determining  the  credibility  of  witnesses,  may  take  into  consid- 
eration their  knowledge  of  human  nature  and  experience  among 
men.^°°  So  it  has  been  held  they  may  take  into  consideration,  in 
a  proper  case,  the  natural  instinct  of  self  preservation,^"^  the  lia- 
bility of  horses  to  become  frightened  by  engines  and  cars,^'*  con- 
ditions affecting  values,^"^  the  danger  of  smoking  a  pipe  in  a  barn 
while  lying  down  in  straw,^""  that  a  certain  well  known  liquor  is 
intoxicating,^"^  and  the  like.'"^  As  the  jury  may  consider  such 
matters  without  evidence,  it  would  seem  that  they  may  also  be  re- 
ferred to  by  counsel  in  argument.'"^ 


"'  See,  however,  Sherman  v.  Me- 
nominee, &c.  Co.  77  Wis.  14,  22, 
45  N.  W.  1079. 

'*  Jenney  Electric  Co.  v.  Bran- 
ham,  145  Ind.  314,  41  N.  B.  448; 
Willis  V.  Lance,  28  Oreg.  371,  43 
Pac.  487;  Douglass  v.  Trask,  77  Me. 
35.  So  held  as  to  using  their 
knowledge  and  experience  in  con- 
sidering the  evidence  of  experts  as 
to  whether  a  proper  inspection 
would  have  disclosed  a  defect 
which  caused  the  injury  com- 
plained of.  Lafayette,  &c.  Bridge 
Co.  V.  Olsen,  108  Fed.  335,  47  C.  C. 
A.  367,  54  L.  R.  A.  33.  But  this 
last  decision  goes  very  far. 

""  Hopkinson  v.  Knapp,  &c.  Co. 
92  la.  328,  60  N.  W.  653;  Huntress 
v.  Boston,  &c.  R.  Co.  66  N.  H.  185, 
34  Atl.  154;  Chase  v.  Maine  Cent 
R.  Co.  77  Me.  62,  and  authorities 
there  cited.  This  rule  cannot, 
however,  he  given  full  force  in 
contributory  negligences  cases  in 
jurisdictions  in  which  the  burden 
is  upon  the  plaintiff  to  prove  him- 
self free  from  contributory  negli- 
gence. 


"'State  V  Maine  Cent.  R.  Co.  86 
Me.  309,  29  Atl.  1086. 

'"  Head  V.  Hargrave,  105  U.  S.  45; 
Houston  V.  State,  13  Ark.  66;  Parks 
V.  City  of  Boston,  15  Pick.  (Mass.) 
198;  Green  v.  City  of  Chicago,  97 
111.  370,  372. 

""  Lillibridge  v.  McCann,  117 
Mich.  84,  75  N.  W.  288.  But  com- 
pare Wood  V.  Chicago,  &c.  R.  Co. 
51  Wis.  196,  8  N.  W.  214. 

'"'  Commonwealth  v.  Peckham,  2 
Gray  (Mass.)  514. 

""^  McGariahan  v.  New  York,  &c. 
R.  Co.  171  Mass.  211,  50  N.  E. 
610;  Willis  v.  Lance,  28  Greg.  371, 
43  Pac.  487;  Rex  v.  Rosser,  6  C.  & 
P.  648;  Bradford  v.  Cunard  Co.  147 
Mass.  55,  16  N.  E.  719;  State  v. 
Maine  Cent.  R.  Co.  86  Me.  309, 
29  Atl.  1086;  Stokes  v.  United 
States,  157  U.  S.  187,  15  Sup.  Ct. 
617    (comparison    of    handwriting). 

=»=  State  V.  Lingle,  128  Mo.  528, 
31  S.  W.  20  (but  here  counsel  was 
stopped  because  the  matter  was  not 
one  of  common  experience,  but  was 
contrary  to  it).  See,  also,  Phila- 
delphia R.  Co.  V.  Lehman,  56  Md. 
209. 


CHAPTER  V. 


PRESUMPTIONS. 


Sec.  Sec. 

76.  Confusion  in  use  of  term.  85.    Weak    and    strong    presump- 

77.  Definition.  tions. 

78.  Classification.  86.     Statutory      presumptions — ^Re- 

79.  Presumptions  of  law.  buttable. 

80.  Presumptions       of      law — ^Ex-  87.     Statutory    presumptions — Con- 

amples.  elusive. 

81.  Presumptions  of  fact.  88.     Conflict  of  presumptions. 

82.  Presumptions      of      fact — ^Bx-  89.    Presumption    on    presumption. 

amples.  90.    Caution  to  be  observed  in  con- 

83.  Distinction   between   presump-  sidering     statements     as     to 

tions    of    law    and    presump-  presumptions — Instructions, 

tions   of  fact.  91.     Office   and   effect  of   presump- 

84.  Growth    and    change    in    pre-  tions. 

sumptions.  92.    Presumptions    as    evidence. 
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§  76.  Confusion  in  use  of  term. — Much  confusion  exists  in  the 
adjudged  cases  and  text  books  in  the  use  of  the  term  "presumption." 
Sometimes  it  is  used  with  reference  to  what  is,  ia  reality,  a  rule 
of  substantive  law  or  of  procedure,  and  sometimes  it  is  used  with 
reference  to  what  is  a  mere  inference,  not  rising  to  the  diginity 
of  a  true  presumption.  Sometimes  it  is  used  in  referring  to  some- 
thing that  determines  the  burden  of  proof  or  shifts  the  burden 
of  proceeding  with  the  evidence;  sometimes  with  reference  to  some- 
thing that  may  establish  an  absolute  case,  and  sometimes  with  ref- 
erence to  a  mere  permissible  inference  or  argument,  that  does  not 
even  make  a  prima  facie  case,  or  aifect  the  burden  of  proof  or 
going  forward  with  evidence.  Experience  is,  perhaps,  the  real  basis 
of  most  presumptions.    Many  of  them  were  originally  mere  log- 
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ical  inferences,  which,  being  based  on  experience  and  reason,  and 
having  been  frequently  presented  to  courts  and  juries,  finally  be- 
came crystallized  into  presumptions,  or  even  rules  of  substantive 
law,  stated  under  the  guise  of  a  rule  of  evidence,  or  wearing  the 
garb  of  a  presumption.  So,  on.  the  other  hand,  rules  of  substantive 
law,  or  what  were  once  regarded  as  conclusive  presumptions,  have, 
in  some  instances,  become  mere  rebuttable  presumptions,  and  in 
a  few  instances  arbitrary  presumptions  have  been  created  by  the 
legislature  or  judicial  legislation,  even  where  there  is  no  strict  log- 
ical inference  or  necessary  connection  between  the  fact  proved  and 
the  fact  presumed.  All  this  makes  it  exceedingly  difficult  to  give 
a  satisfactory  definition  of  presumptions,  or  to  classify  them  on 
any  logical  basis. 

§  77.  Definition. — ^Various  definitions  of  the  term  have  been  given. 
One  is  that  "the  term  'presumption,'  in  its  legal  significance,  is  used 
to  designate  an  inference,  affirmative  or  disaffirmative,  of  the  ex- 
istence of  some  fact  which  courts  or  juries  shall  or  may  draw  from 
the  proof  of  other  facts,  and  is  the  probable  inference  which  com- 
mon sense,  enlightened  by  human  knowledge  and  experience,  draws 
from  the  connection,  relation  and  coincidence  of  facts  and  circum- 
stances with  each  other."'^  This  definition,  while  it  seems  to  show 
the  basis  of  and  describe  many  true  presumptions,  would  exclude 
some  presumptions  of  law,  and  it  seems  to  include  mere  arguments 
or  inferences  which  may  not  even  make  a  prima  facie  case,  or  change 
the  burden  of  going  forward  with  evidence.  On  the  other  hand, 
a  presumption  has  been  defined  as  "a  rule  of  law  that  courts  and 
judges  shall  draw  a  particular  inference  from  a  particular  fact  or 
from  particular  evidence,  unless  and  until  the  truth  of  such  inference 
is  disoroved."^     This,  however,  would  seem  to  exclude  presumptions 

•22  Am.  &  Eng.  Ency.  Law  (2d  96;  McCagg  v.  Heacock,  34  111.  476, 
ed.)  1233,  citing  Best  on  Ev.  85  Am.  Dec.  327. 
(Chamberlayne's  ed.)  §  299;  Cron-  =  Stephen's  Dig.  Ev.  4.  quoted  in 
an  V.  City  of  New  Orleans,  16  La.  Ulrich  v.  Ulrich,  136  N.  Y.  120, 
Ann.  374;  Chesley  v.  Brown,  11  Me.  123,  32  N.  E.  606.  "A  presumption 
143;  Erhart  v.  Dietrich.  118  Mo.  is  a  rule  of  law  that  courts  or  juries 
418;  State  v.  Cardelli,  19  Nev.  319;  shall  or  may  draw  a  particular  in- 
Tanner  v.  Hughes,  53  Pa.  St.  289;  ference  from  a  particular  fact  or 
Frost  V.  Brown,  2  Bay  (S.  Car.)  from  particular  evidence,  unless 
133;  United  States  v.  Searcey,  26  and  until  the  truth  of  such  infer- 
Fed.   435;    Garner  v.  Green,  8  Ala.  ence   is   disproved."     Lawson   Pre- 

sump.  Ev.   (2d  ed.)   639. 
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of  fact  or  presumptiones  hominis  altogether,  and  refer  the  whole 
matter  entirely  to  the  judge  or  court,  and,  £^t  the  same  time,  it  ex- 
cludes conclusive  presumptions  of  law.^  In  other  words,  it  defines 
only  what  are  called  rebuttable  presimiptions  of  law.  Another  writer 
says :  "Presumptions  are  aids  in  reasoning  and  argumentation, 
wjiich  assume  the  truth  of  certain  matters  for  the  purpose  of  some 
given  inquiry.  They  may  be  grounded  on  general  experience,  or 
probability  of  any  kind,  or  merely  on  policy  and  convenience.  On 
whatever  basis  they  rest,  they  operate  in  advance  of  argument  or' 
evidence,  or  irrespective  of  it,  by  taking  something  for  granted — ^by 
assuming  its  existence.  When  the  term  is  legitimately  applied,  it 
designates  a  rule  of  proposition  which  still  leaves  open  to  further 
inquiry-  the  matter  thus  assumed.  The  exact  scope  and  operation 
of  these  prima  facie  assumptions  are  to  cast  upon  the  party  against 
whom  they  operate  the  duty  of  going  forward,  in  argument  or  evi- 
dence, on  the  particular  point  to  which  they  relate."*  This  also 
excludes  conclusive  presumptions  of  law  and  mere  inferences  from 
evidence  that  are  simply  a  part  or  process  of  reasoning,  and  not 
of  such  a  character  as  to  make  a  prima  facie  case.  Still  another 
writer  says  that  a  presumption  is,  in  its  characteristic  feature,  a 
rule  of  law  attaching  to  one  evidentiary  fact  certain  consequences  as 
to  the  production  of  evidence  by  the  opponent,  and  that,  while  pre- 
sumptions may  be  based  in  their  policy  upon  the  probative  strength 
of  the  evidentiary  fact,  as  a  matter  of  reasoning  or  inference,  the 
presumption  is  not  the  fact  itself  nor  the  inference  itself,  but  the 
legal  consequence  attached  to  it.^ 

§  78.     Classification. — Presumptions  are  usually  classified  as  fol- 

'  It  may  be  said,  however,  in  one  logical  inference  or  argument  not 
view  of  the  subject  that  conclusive  having  the  effect  of  making  a 
presumptions  of  law,  so  called,  are  prima  facie  case  or  casting  the 
really  rules  of  substantive  law,  or  burden  of  going  forward  on  the 
,have  some  effect  given  to  them  by  opposite  party  is  not  a  true  pre- 
law that  they  do  not  possess  by  sumption,  and  that,  therefore,  a 
virtue  of  any  inherent  quality  as  true  presumption  must  be  a  re- 
presumptions,  and  that  a  presump-  quired  inference  or  rule  that  a  cer- 
tion  is  in  its  very  nature  some-  tain  inference  or  assumption  shall 
thing  that  is  merely  assumed,  be  made  until  there  is  some  evi- 
taken  for  granted,  or  inferred,  un-  dence  to  the  contrary, 
til  there  is  some  evidence  to  the  *  Thayer's  Prelim.  Treatise  on 
contrary.     In  other  words,   that  it  Ev.  314. 

is    in    its    very    nature    rebuttable,  "  Professor  Wigmore  in  1  Green- 
So,    it    may   be    said    that   a    mere  leaf  Ev.   (16th  ed.)   §  14  y. 
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lows :  1.  Presumptions  of  law.  2.  Presumptions  of  fact.  And  pre- 
sumptions of  law  axe  usually  divided  into  two  classes:  1.  Con- 
clusive presumptions  of  law.  2.  Eebuttable  or  disputable  presump- 
tions of  law.  As  elsewhere  suggested,  however,  it  seems  to  be  a 
misnomer  to  call  that  which  is  conclusive  and  cannot  be  rebutted 
a  presumption,  and  so  called  conclusive  presumptions  of  law  are, 
perhaps,  in  reality  rules  of  substantive  law,  or  have  an  effect  given 
to  them  by  the  substantive,  or  some  other  branch  of  the  adjective, 
law,  which  they  would  not  have  merely  as  and  in  the  character  of 
presumptions.  So  the  term  "presumption  of  fact"  is  not  a  happy 
one.  It  is  said  that  presumptions  of  law  and  presumptions  of  fact 
are  not  properly  opposed  to  each  other;  that  presumptions  of  law 
are  propositions  or  assumptions  not  deduced  from  circumstances, 
but  which  attach  to  them,  and  that  presumptions  of  fact  are  argu- 
ments, inferences  or  reasoning,  and  that  they  are  not  species  of  a 
common  genus.'  The  "presumptio  hominis,"  or  presumption  of 
man,  of  the  Eomans,  was  less  misleading,  as  referring  merely  to  an 
inference  or  argument,  or  matter  addressed  merely  to  the  reasoning 
faculty  of  man,  and  as  distinguished  from  their  presumptio  juris, 
which  was  an  assumption  or  rule  recognized  by  and  having  a  place 
in  the  law.''  It  would  seem  that  mere  inferences,  arguments  or 
processes  of  reasoning  have  no  attributes  peculiarly  fitting  them 
for  a  place  in  the  law  of  evidence,  and  that  presumptions  of  fact, 
if  nothing  more  than  this,  are  spurious  rather  than  true  presump- 
tions. Indeed,  some  writers  assert  that  the  only  presumptions  hav- 
ing a  place  in  the  law  of  evidence  are  rebuttable  presumptions  of 
law.  If,  however,  a  presumption  operates  to  make  a  prima  facie 
case,  and  throw  upon  the  party  against  whom  it  works  the  duty 
of  going  forward  with  the  evidence,  it  would  seem  to  be  a  true  pre- 
sumption, no  matter  how  it  is  classified.  With  this  explanation, 
it  has  been  deemed  advisable  to  follow  the  usual  classification. 

§  79.     Presumptions    of   law. — A   presumption   of   law    has   been 

"  See  6  (Eng.)  Law  Mag.  348.  inferred.      The    legal    or    artificial 

'  "Presumptions,"  says  the  court  presumption  is  where  the  existence 

in    Gulich   v.    Loder,    13    N.    J.    L.  of  the  one  fact  is  not  direct  evi- 

68,  72,   "are  of  two  kinds,  natural  dence  of  the  existence  of  the  other, 

and  legal  or  artificial.    The  natural  but  the  one  fact  existing  and  being 

presumption    is    when    a    fact    is  proved,  the  law  raises  an  artificial 

proved  wherefrom,  by  reason  of  the  presumption  of  the  existence  of  the 

connection  founded  on  inference,  the  other." 
existence  of  another  fact  is  directly 
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defined  as  "a  judicial  postulate  that  a  paxticular  predicate  is  uni- 
versally assignable  to  a  particular  subject."*  Such  presumptions 
are  "inferences  or  positions  established  for  the  most  part  by  the 
common,  but  occasionally  by  the  statute  law,  which  are  obligatory 
alike  on  judges  and  juries,""  and  they  generally  "either  forbid  or 
dispense  with  any  ulterior  inquiry."^"  They  are  assumptions  or 
arbitrary  inferences  which  are  made  or  required,  or  given  some 
artificial  effect,  by  the  law.  Conclusive  presumptions  of  law  are 
assumptions  or  inferences  "which  the  law  makes  so  peremptorily 
that  it  will  not  allow  them  to  be  overturned  by  any  contrary  proof, 
however  strong  ;'"^^  or,  viewed  in  a  somewhat  different  light,  they 
are  "rules .  determining  the  quantity  of  evidence  requisite  for  the 
support  of  any  particular  averment,  which  is  not  permitted  to  be 
overcome  by  any  proof  that  the  fact  is  otherwise."^^  The  distinc- 
tion usually  drawn  between  such  presumptions  and  rebuttable  pre- 
sumptions of  law  or  fact  is  shown  by  the  Supreme  Court  of  the 
United  States  in  a  case  wherein  it  was  held  that  where  a  certain 
conclusion  is  necessary  because  the  law  declares  the  uniform  effect 
of  such  a  state  and  condition  or  circumstances,  and  regardless  of 
any  belief  based  upon  probability,  the  conclusion  is  one  of  law.^^ 

'Wharton's  Crim.  Ev.   §   70'?.  such  that  a  jury,  or  a  court  sitting 

"Bouvier's    Law    Diet.     (Rawles*  to  try  a  case  without  a  jury,  would 

ed.)   735;   Best  Presump.  17.  believe,    as    the    more    reasonable 

"  Greenleaf  Bv.   §   14.     Mr.   Law-  probability,  according  to  the  ordi- 

son's    definition    of   a   presumption  nary  and  observed  course  of  human 

of  law  is:     "A  rule  of  law  that  a  conduct,  that  the  fact  disputed  had 

particular  inference  shall  be  drawn  or   had   not    actually   taken    place, 

by  the  court  or  jury  from  a  partic-  and    in    that    case    the    inference 

ular   circumstance."     Lawson   Pre-  would  be  one  of  fact.    On  the  other 

sumpt.  Ev.  (2d  ed.)  639.   "Presump-  hand  the  facts  found  might  be  such 

tions  of  law  are,  in  reality,  rules  as   to  be,   in   point  of   law,   incon- 

of  law  and  part  of  the  law  itself,  slstent  with  any  supposition  except 

and    the   court   may   draw   the   in-  that  of  the  existence  or  non-exist- 

ference     whenever     the     requisite  ence  of  the  fact  in  controversy,  in 

facts    are    developed,    whether    in  which  case  the  conclusion  is  neces- 

pleading  or  otherwise."     Justice  v.  sary,   independently    of   any    belief 

Lang,   52  N.   Y.   323.  based  upon  what  is   more   or  less 

"  2    Bouvier   Law   Diet.    (Rawle's  probable,  because  the  law  declares 

ed.)   735;   Best  Presumpt.  20.  the  uniform  effect  of  such  a  state 

"  1  Greenleaf  Ev.  §  15.  and     condition     of     circumstances. 

"  Sun  Mut.  Ins.  Co.  v.  Ocean  Ins.  The  difference  is  between  presump- 

Co.   107  U.   S.   485,  1   Sup.   Ct.   582,  tions    of   fact   and   rebuttable   pre- 

592,   593,   where   it  is   said:      "The  sumptions    of    law,    or    praesump- 

circumstances  in  evidence  might  be  tiones    juris     tantum,     as     distin- 
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Eebuttable  presumptions  of  law  are  assumptions  which  are  made 
or  required  by  the  law  in  advance  of  evidence,  or  from  certain  facts 
in  the  absence  of  anything  to  the  contrary,  but  which  may  be  ex- 
plained away  or  rebutted  by  evidence.  They  practically  require, 
in.  the  absence  of  anything  to  the  contrary,  that  a  certain  fact  or 
state  of  facts  shall  be  considered  as  the  legal  equivalent  of  another 
fact,  and  sufficient  to  make  a  prima  facie  case,  which  may,  however, 
be  explained  away  or  overcome  by  evidence. 

§  80.  Presumptioiis  of  law — ^Examples. — Estoppels  and  statutes  of 
limitations  were  formerly  treated  as  conclusive  presumptions  of  law. 
So  it  was  conclusively  presumed  at  common  law  that  a  specialty, 
or  contract  under  seal,  was  supported  by  a  consideration.  Children 
born  in.  lawful  wedlock,  if  the  husband  was  not  impotent  or  beyond 
the  four  seas,  were  conclusively  presumed  legitimate,  although  this 
is  now  a  rebuttable  presumption.  So,  at  common  law,  infants  under 
seven  years  of  age  are  conclusively  presumed  incapable  of  commit- 
ting crime.  A  boy  under  fourteen  was  conclusively  presumed  in- 
capable of  committing  rape,  and  a  girl  under  a  certain  age  incapable 
of  consenting  to  sexual  intercourse.  Between  the  ages  of  seven  and 
fourteen  an  infant,  at  common  law,  is  presumed  prima  facie^*  inca- 
pable of  committing  crime.  It  is  still  frequently  said  that  a  sane 
man  is  conclusively  presumed  to  know  the  law,^^  and  to  intend  the 
necessary  consequences  of  his  acts.^°  In  most  of  these  instances, 
however,  it  is  really  a  rule  of  substantive  law  rather  than  a  mere 

guished  from  praesumptlones  juris  it    was    expressly    agreed    that    It 

et  de  jure."  sliould  be  determined. 

"  So,  bills  of  exchange  and  like  "  Watson  v.  Bonfils,  116  Fed.  157, 

negotiable     instruments     are     pre-  165;  In  re  McGee,  105  Fed.  895. 

eumed,  prima  facie,  to  be  founded  But  it  might  better  be  said  that 

upon  a  valuable  consideration.  he  is  chargeable  with  the  necessary 

"Mutual  L.  Ins.  Co.  v.  Phinney,  consequences  of  his  acts.     It  is  not 

178  U.  S.  327,  20  Sup.  Ct.  906.    The  always  true,  however,  that  this  is 

true  rule  is  that  ignorance  of  the  conclusive    of    a    specific    criminal 

law  does  not  excuse,  and  it  is  not  intent  or  malice,  and  some  courts 

strictly  correct  to  say  that  in  all  treat  it   as   merely   a  presumption 

cases  everyone  is  conclusively  pre-  of  fact.     Madden  v.  State,  1  Kans. 

sumed   to   know   the   law.     In   the  340,  356;  Stokes  v.  People,  53  N.  Y. 

case  cited,  however,  the  statement  164;   Curtis  v.  Leavitt,  15  N.  Y.  9, 

is  probably  correct,  as  the  parties  111;   State  v.  Swayze,  30  La.  Ann. 

to    a    contract    were    presumed    to  1323;    Clern  v.   State,   31   Ind.   480, 

know   the   law    with   reference   to  484;   Quinebang  Bank  v.  Brewster, 

which  it  was  made  and  by  which  30  Conn.  559. 
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presumption,  that  is  involved.  A  typical  example  of  a  rebuttable 
presumption  of  law  is  the  presum.ption  of  death  after  seven  years' 
absence  without  tidings.  Innocence  is  generally  a  disputable  pre- 
sumption of  law,  especially  in  crimiQal  cases,  but  it  would  seem 
in  some  other  cases  to  be  no  more  than  a  presumption  of  fact. 

§  81.  Presumptions  of  fact. — Presumptions  of  fact  have  been 
defined  as  "inferences  which,  from  certain  proved  facts,  are  con- 
sidered as  prima  facie  established,  or  which,  in  the  absence  of  re- 
butting evidence,  should  be  or  may  be  drawn  by  the  court  or  jury, 
and  which  must  yield  to  direct  rebutting  evidenee."^^  A  learned 
judge  has  said:  "Presumptions  of  fact  are  questions  of  fact.  They 
are  merely  the  major  premises  of  those  inferences  which  juries 
are  at  liberty  to  draw,  in  the  light  of  their  experience  as  men  of 
the  world,  from  facts  directly  proved."^*  Another  judge  long  ago 
said:  "A  presumption  of  any  fact  is  properly  an  inferring  of 
that  fact  from  other  facts  that  are  known;  it  is  an  act  of  reason- 
ing."^°  It  is  in  the  nature  of  a  logical  inference  or  argument. 
It  is,  says  another  writer,  "a  logical  argument  from  a  fact  to  a 
fact;  or,  as  the  distinction  is  sometimes  put,  it  is  an  argument 
which  infers  a  fact  otherwise  doubtful  from  a  fact  which  is  proved.'"* 

§  82.  Presumptions  of  fact — ^Examples. — The  judgment  of  Sol- 
omon, determining  which  of  the  two  women  was  the  mother  of  the 
child,  based  on  the  presumption  of  maternal  affection,  is  frequently 
referred  to  as  an  application  of  a  presumption  of  faot.^^  Pre- 
sumptions of  continuance  and  those  arising  from  habits  are  usually 
presumptions  of  fact.     So  the  presumption  or  inference  of  the  re- 

"  22  Am.  &  Eng.  Ency.  Law  1235.  298;    Insurance    Co.    v.    Weide,   11 

"Holmes,  J.,  in  Lelghton  v.  Mor-  Wall.  (U.  S.)  438,  441;  Lawborn  v. 

rill,   159   Mass,   271,   278,   34   N.   E.  Carter,   11  Bush.    (Ky.)    7;    Patter- 

256.  son   V.    McCausland,    3    Bland.    ClL 

"Attributed    to   Lord    Tenterden  (Md.)    69,    71.      Mr.    Lawson    says 

by  Abbott,  C.  J.,  in  Rex  v.  Burdett,  that  it  is  "a  rule  of  law  that  a  fact 

4  B.  &  Aid.  95,  161.    To  much  the  otherwise  doubtful  may  be  inferred 

same    effect    are    definitions    given  from    a    fact    which    is    proved." 

in   O'Gara   v.   Elsenlohr,    38   N.    Y.  Lawson  Presump.  Ev.  (2d  ed.)  639; 

296,   303,   and   Chicago,   &c.   R.   Co.  Dixon   v.    Ahren,    19    Nev.    422,   14 

V.   Rhoades,  64  Kans.   553,  68  Pac.  Pac.  598. 

68-  "Kings  Ch.  3;   1  Taylor's  Bv.  i 

""Wharton's  Crim.  Bv.  §  707.  See  215;  1  Jones  Bv.  §  9;  Co.  Litt,  373a. 

also.  Justice  v.  Lang,  52  N.  Y.  323;  See,     also,     Shakespeare's     Henry 

O'Gara  v.  Bisenlohr,  38  N.  Y.  29G,  VI,  pt.  ii,  act  iii,  sc.  2. 
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ceipt  of  a  letter  arising  from  evidence  that  it  was  deposited  in 
the  post-ofl&ce  properly  addressed  and  stamped,  when  its  receipt  is 
denied,  is  generally  considered  as  no  more  than  a  presumption  of 
fact.^''  It  is  frequently  said  that  presumptions  of  fact  axe  coexten- 
sive with  the  common  experience  and  observation  of  mankind,  and 
that  it  would  be  a  vain  endeavor  to  attempt  to  specify  them."'  If 
the  term  is  to  be  used  as  including  all  permissible  inferences,  the 
statement  is  not  far  from  the  truth ;  ■  but  if  it  is  used  to  include 
only  such  inferences  as  make  a  prima  facie  case,  the  statement  is 
not  correct,  although  even  then  it  would  be  an  almost  hopeless  un- 
dertaking to  attempt  to  enumerate  them  all.  It  is  evident  that 
many  of  the  examples  of  presumptions  of  fact  sometimes  given  are 
mere  permissible  inferences  or  illustrations  of  circumstantial  evi- 
dence. 

§  83.  Distinction  between  presumptions  of  law  and  presump- 
tions of  fact. — The  same  presumption  is  sometimes  called  a  pre- 
sumption of  law  by  one  court  or  text  writer,  and  a  presum.ption 
of  fact  by  another.  This  is  probably  due,  in  part,  to  the  fact  that, 
in  some  instances,  what  were  once  mere  logical  or  reasonable  in- 
ferences from  experience  and  probability  drawn  or  authorized  in 
some  particular  case,  repeatedly  came  before  the  courts  and  were 
found  so  uniformly  applicable  to  such  a  state  of  facts  or  circum- 
stances that  the  courts  finally  came  to  recognize  them  as  of  universal 
operation  when  applied  to  such  facts  and  circumstances,  and  they 
thus  came  to  be  regarded  as  presumptions  of  law.  But  the  con- 
fusion is  "worse  confounded"  by  the  uncertain  meaning  of  the.  term 
"presumption"  and  the  classification  usually  adopted.  It  seems  to 
us,  although  we  have  followed  the  usual  classification,  that  all 
true  presumptions  might  well  be  called  presumptions  of  law,"*  and 

« Home  Ins.  Co.  v.  Marple,  1  Ind.  '^  3   Starkie  Ev.   1245,   1254.     See, 

App.  411,27  N.  E.  633;  Rosenthal  v.  also,  2  Best  Ev.    (Morgan's  ed.)    § 

Walker,   111  U.   S.   185,   4   Sup.   Ct.  316;    Burrill's    Circumstantial    Ev. 

382;  Huntley  v.  Whittier,  105  Mass.  56,  et  seq. 

391.      For    other    illustrations,    see  ^*  Any  presumption  which  has  ob- 

Bell  V.  Smith   (Ky.)   71  S.  W.  433;  talned  recognition  in  the  courts  and 

Crane  v.  Lessee  of  Morris  &  Astor,  is  regularly  applied  by  them  and  laid 

6  Pet.  (U.  S.)  598;  Mead  v.  Parker,  down  to  juries  as  a  legal  precept 

115  Mass.   413;    Roberts  v.   People,  might  well  be  called  a  presumption 

9  Colo.  458,  13  Pac.  630.     See,  also,  of  law,  no  matter  how  it  originated 

Hicks  V.  Silliman,  93  111.  255,  261;  and  whether  resting  on  the  proba- 

The  Joseph  B.  Thomas,  81  Fed.  578.  tive  quality  of  the  facts  which  it 
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this  would  certainly  tend  to  claxify  the  subject.  In  this  view, 
presumptions  of  law  are  assumptions  rather  than  inferences,  and 
so-called  presumptions  of  fact  are  mere  inferences  or  arguments 
wholly  for  the  jury,  in  ordinary  eases.^^  As  it  is,  we  sometimes 
find  a  court  instructing  the  j.ury  that  there  is  a  presumption  of 
fact  in  a  certain  case,  or  holding  that  a  certain  presumpton,  which 
is  called  a  presumption  of  fact,  operates  to  make  a  prima  facie  case 
or  shift  the  burden  of  proof,  and  at  the  same  time  another  court 
refusing  to  give  any  such  instruction,  or  holding  that  the  so-called 
presimiption  does  not  operate  so  as  to  make  a  prima  facie  case  or 
shift  the  burden.  But  even  if  the  term  "presumptions  of  fact" 
is  retained,  it  would  not  create  so  much  confusion  if  confined  to 
mere  arguments  or  logical  inferences  not  deriving  any  force  from  the 
law,  and  not  making  a  prima  facie  case  without  the  introduction 
of  evidence,  or  affecting  the  burden  of  goiag  forward  with  evidence. 
A  presumption  of  law  derives  its  force  from  the  law  or  jurispru- 
dence rather  than  from  mere  logic  or  probability,  whereas  probability 
is  essential  to  a  presumption  of  fact.  Presumptions  of  law  aro 
uniform  and  constant  assumptions  applicable  generally,  while  pre- 
sumptions of  fact  are  inferences  or  arguments  drawn,  as  Mr.  Whar- 
ton says,  "by  free  logic"  and  applicable  only  specifically.^"  Pre- 
sumptions of  law  are  assumptions  which  relieve,  either  provisionally 
or  absolutely,  the  party  in  whose  favor  they  obtain  from  producing 
or  going  forward  with  the  evidence;  but  presumptions,  of  fact, 
using  the  term  in  the  sense  suggested,  require  the  production  of 
evidence  as  a  preliminary  or  basis  for  the  inference.  And  it  is 
in  a  general  sense  true  as  forcibly,  although  somewhat  rhetorically, 
said  by  Mr.  Wharton,"^  that  "presumptions  of  law  stand  at  the 
gate  of  entrance,  prescribing  the  terms  on  which  evidence  is  to  be 
received,'"'  while  "presumptions  of  fact  stand  at  the  gate  of  exit, 
determining  the  effect  to  be  assigned  to  each  fact  which  passes  the 
ordeal  of  admissibility." 

presupposes    or   upon    which    it   is  Hicks  v.  Silliman,  93  111.  255,  261. 
based  or  not.  "  The  conditions  attached  to  pre- 

^  See   Justice  v.   Lang,   52   N.   Y.  sumptions  of  law  are  In  their  na- 

323;   Tanner  v.  Hughes,  53  Pa.  St.  ture  fixed  and  uniform,  while  those 

289.    Yet  there  are,  doubtless,  Cases  that  give  rise  to   presumptions   of 

in  which  the  courts  may  interfere  fact    are    not    always    so,    but    are 

to  prevent  or  set  aside  inferences  generally   inconstant   and   fluctuat- 

or   conclusions   that  cannot   be  le-  ing. 

gitimately   drawn,   or  are  contrary         "'Wharton's  Crim.  Ev.   §   714. 
to  what  they  judicially  know.    See 
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§  84.  Growth  and  cluuige  in  presumptions. — ^An  illustration  of 
the  growth  and  change  in  presumptions  is  found  in  the  history  of 
the  presumption  of  a  lost  grant  in  eases  of  adverse  possession  or 
prescription.  The  doctrine  of  prescription  was  originally  put  as  an 
ordinary  ride  of  presumption,  and  the  judges  then  stated  that  a  lost 
grant  might  be  inferred  from  adverse  possession  for  twenty  years; 
later,  they  said  that  such  an  inference  was  required,  and  that  the 
jury  should  presume  a  lost  grant  and  find  it  as  a  fact;  and  finally 
this  became  a  rule  of  positive  law.^^  Another  illustration  of  the 
growth  of  an  inference  into  a  presumption  of  fact,  and  finally  a 
conclusive  presumption,  is  found  in  the  rule  that  exists  in  juris- 
dictions in  which  the  exact  quantum  of  care  on  the  part  of  the 
traveler  in  railroad  crossing  eases  is  prescribed  or  determined  as 
a  matter  of  law.  In  such  cases  it  is  held  that  if  a  traveler  who 
is  injured  by  a  collision  with  the  train  as  he  goes  upon  the  track 
would,  or,  as  generally  put,  could,  have  seen  or  heard  an  approach- 
ing train  in  time  to  have  avoided  injury  by  the  exercise  of  reason- 
able care,  if  he  had  looked  and  listened,  it  is  conclusively  pre- 
sumed that  he  either  saw  or  heard  the  train  and  did  not  heed  it, 
or  that  he  did  not  look  and  listen,  even  though  he  testifies  that  he 
did  look  and  listen  and  did  not  see  or  hear  it.^*  There  are  also 
instances,  in  which  an  absolute  rule  of  law  or  a  conclusive  pre- 
sumption of  law  has  become  a  rebuttable  presumption  of  law,  a 
presumption  of  fact,  or  even  a  mere  permissible  inference.  As 
hereafter  shown,  some  such  change  has  taken  place  in  regard  to 
the  rule  as  to  the  effect  of  the  recent  possession  of  stolen  goods,^" 

"See   Dalton   v.    Angus,    6   App.  141  Ind.   92,  40  N.  E.  270;    Oleson 

Cas.    740;    3   Gray's   Cas.   on   Prop.  v.  Lake  Shore,  &c.  R.  Co.  143  Ind. 

127  et  seq.    The  growth  of  the  pre-  405,  42  N.  E.   736;   Cincinnati,  &c. 

sumption     of     death     from     seven  R.  Co.  v.  Duncan,  143  Ind.  524,  42 

years'    absence   from   a   mere   per-  N.  E.  37;  Pittsburgh,  &c.  R.  Co.  v. 

missible  Inference  to  a  rebuttable  Praze,  150  Ind.  576,  50  N.  E.   576; 

presumption  of  law  is  another  and  Peters  v.  Southern  R.  Co.  135  Ala. 

somewhat  similar  illustration.    See,  533,  33  So.  332;   Payne  v.  Chicago, 

also,  the  history  of  the  doctrine  of  &c.   R.   Co.   136  Mo.   562,  38  S.  W. 

Interference  with  ancient  lights  in  308;    Meyers   v.   Baltimore,   &c.    R. 

the    following    cases:      Beadel    v.  Co.    150   Pa.    St.    386,   24   Atl.    747; 

Perry,    L.    R.    3   Eq.   465;    City   of  Chicago,  &c.   R.   Co.  v.  Pounds,  82 

London  Brewery  Co.  v.  Tennant,  L.  Fed.  217,  27  C.  C.  A.  112.    See,  also, 

R.    9   Ch.    App.   212;    Ecclesiastical  Southern  R.  Co.  v.  Smith,  86  Fed. 

Com'rs  V.  Kino,  14  Ch.  D.  213,  and  292,  296. 
Holmes'  Com.  Law,  128.  "  See    Thayer's   Prelim.    Treatise 

'» Smith   V.   Wabash,   &c.    R.    Co.  on  Ev.  328. 
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aad  so  as  to  the  once  conclusive  presumption  of  legitimacy,  which 
is  now  rebuttable. 

§  85.  Weak  and  strong  presumptions. — Presumptions  of  fact  are 
sometimes  spoken  of  as  weak  or  strong,  and  in  one  text  book  upon 
the  subject  it  is  said  that  slight  presumptions  are  such  as  are  not 
of  sufficient  weight  to  shift  the  burden  of  proof,  whUe  strong  pre- 
sumptions of  fact  are  such  as  do  shift  the  burden  of  proof.^^  In 
this  the  writer  in  question  follows  Best  and  the  civilians,  but  we 
are  inclined  to  think  an  erroneous  view  is  taken  of  their  real  mean- 
ing. If  presumptions  of  fact  are  mere  permissible  inferences  or  ar- 
guments, they  certainly  cannot  shift  the  burden  of  proof  in  the 
tfue  sense.  True  presumptions  may,  and  generally  do,  affect  the 
duty  of  going  forward  with  the  evidence,  and  presumptions  or  in- 
ferences may,  in  a  sense,  affect  the  weight  of  the  evidence,  but 
mjere  inferences  do  not,  ordinarily  at  least,  change  the  burden  of 
proof  in  the  strict  sense;  and,  after  all,  it  is  the  fact  back  of  the 
inference  rather  than  the  mere  inference  itself  that  has  probative 
effect.  The  courts,  however,  in  speaking  of  a  weak  or  strong  pre- 
sumption, usually  mean  that  the  inference  from  certain  facts  is 
weak  or  strong,  and  this  depends  largely  upon  probability,  the  con- 
nection of  one  fact  with  another,  and  the  frequency  with  which 
such  a  connection  is  found,  in  ordinary  experience, .  to  occur.  The 
terms  are  of  little  practical  use,  and  are  so  apt  to  mislead  or  con- 
fuse, as  undue  refinements,  that  it  has  been  said  that  they  have  no 
place  in  our  law  of  evidence. 

§  86.  Statutory  presumptions — ^Rebuttable. — Statutory  provis- 
ions declaring  thait  evidence  proving  one  fact  shall  be  prima  facie, 
or,  in  some  cases,  conclusive,  evidence  of  another  and  entirely  dif- 
ferent fact,  thus  giving  an  artificial  effect  to  such  evidence  or  the 
inference  therefrom,  may  well  be  regarded  as  creating  a  presump- 
tion .of  law.  The  legislature  has  power  and  authority  over  rules 
and  regulations  affecting  the  remedy  merely,  and  may  change  the 
burden  of  proof  either  directly  by  expressly  providing  that  it  shall 
rest  upon  the  one  party  or  the  other,  or  indirectly  by  creating  a 
rebuttable  presumption  of  law  making  proof  of  one  fact  prima 
facie  evidence  of  another.'^     This  has  most  often  been  done  in  the 

"Bradner's   Bv.    591.     See,    also,      N.  E.  777;   Howard  v.  Moot,  64  N. 

2  Best's  Ev.   (Morgan's  ed.)   §  319.      Y.   262;    Hand   v.   Ballou,   12   N.   Y. 

"Gage  V.  Caraher,  125  111.  447,  17      541;  Commonwealtli  v.  Williams,  6 
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case  of  tax  deeds  or  assessments,  and  statutory  provisions  makiag 
them  prima  facie  evidence  of  the  regularity  of  the  proceedings  have 
agaia  and  again  been  upheld.*"  The  same  has  also  been  held  as 
to  statutory  provisions  making  the  protest  of  a  bill  of  exchange  or 
promissory  note  legal  evidence  of  the  facts  stated  ia  such  protest,** 
and  as  to  similar  provisions  in  regard  to  the  report  of  an  auditor 
appointed  in  an  actioai  of  account  for  the  purpose  of  maJdng  and 
stating  such  account.*"  In  criminal  prosecutions  the  same  rule  ap- 
plies, although  it  is  more  cautiously  stated,  and  it  would  seem  that 
there  must  be  some  connection  between  the  fact  which  is  made  prima 
facie  evidence  of  another  fact  necessary  to  sustain  a  conviction,  so 
that  the  latter  fact  might  reasonably  be  inferred  from  the  former." 
Statutes  making  the  possession  and  delivery  of  intoxicating  liquor 
to  another,  or  the  drinking  of  it  by  the  latter  on  the  premises, 
prima  facie  evidence  of  a  violation  of  the  law,*^  have  been  upheld. 


Gray  (Mass.)  1.  But  compare  City 
of  Janesville  v.  Carpenter,  77  Wis. 
288,  46  N.  W.  128,  20  Am.  St.  123. 
See,  also,  in  support  of  the  text, 
Adams  v.  People  (U.  S.)  24  Sup. 
Ct.  372;  Mmneapolis,  &c.  R.  Co. 
V.  Minnesota,  &c.  Com.  (U  S.)  24 
Sup.  Ct.  396. 

"Callanan  v.  Hurley,  93  U.  S. 
387;  De  Treville  v.  Smalls,  98  U.  S. 
B17;  Pillow  V.  Roberts,  13  How.  (U. 
S.)  472;  Allen  v.  Armstrong,  16  la. 
508;  Rollins  v.  Wright,  93  Cal.  395; 
Wright  V.  Dunham,  13  Mich.  414; 
Lacey  v.  Davis,  4  Mich.  140,  66  Am. 
Dec.  524;  Lunesden  v.  Cross,  10 
Wis.  282;  Colman  v.  Shattuck,  62 
N.  Y.  348;  Abbott  v.  Lindenbower, 
42  Mo.  162;  City  of  St.  Joseph  v. 
Farrell,  106  Mo.  437. 

"Fales  v.  Wadsworth,  23  Me. 
553. 

"Holmes  v.  Hunt,  122  Mass.  505, 
23  Am.  R.  381;  Morgan  v.  Morse, 
13  Gray  (Mass.)  150.  So,  as  to  the 
report  of  inspection  as  to  the  com- 
pletion of  a  turnpike.  Hunter  v. 
Burnsville,  &c.  Co.  56  Ind.  213.  See, 
also,  generally.  State  v.  Mitchell, 
3  S.  Dak.  223;  State  v.  Rogers,  119 


N.  Car.  793,  26  S.  E.  142;  State  v. 
Mitchell,  119  N.  Car.  784,  25  S.  B. 
783,  1020;  Fong  Yue  Ting  v.  U.  S. 
149    U.    S;    698,    13    Sup.    Ct.    1016. 

"Board  v.  Merchant,  103  N.  Y. 
143,  57  Am.  R.  705;  Voght  v. 
State,  124  Ind.  358,  24  N.  E.  680. 
See,  also.  State  v.  Beswick,  13  R. 
I.  211,  43  Am.  R.  26;  People  v. 
Lyon,  27  Hun  (N.  Y.)  180;  Wyne- 
hamer  v.  People,  13  N.  Y.  378,  446; 
State  V.  Devine,  98  N.  Car.  778, 
with  which  compare  People  v. 
Adams,  176  N.  Y.  351,  68  N.  E. 
636,  affirmed  by  the  Supreme  Court 
of  the  United  States,  in  Adams  v. 
People    (U.    S.)    24    Sup.    Ct.    372. 

"Board,  &c.  v.  Merchant,  103  N. 
Y.  143,  57  Am.  R.  105;  Howard  v. 
Moot,  64  N.  Y.  262;  State  v.  Mor- 
gan, 40  Conn.  44;  Edwards  v. 
State,  121  Ind.  450,  23  N.  E.  277; 
Commonwealth  v.  Wallace,  7  Gray 
(Mass.)  222;  Commonwealth  v.  Ma- 
hony,  14  Gray  (Mass.)  46;  State  v. 
Hurley,  54  Me.  562;  Lincoln  v. 
Smith,  27  Vt.  328. 

So  has  a  statute  making  the  rep- 
utation of  the  place  of  business  evi- 
dence casting  the  burden  upon  the 
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and  so  have  statutes  makiag  the  possession  of  gambling  implements 
or  their  use  in  a  place  prima  fade  evidence  that  such  place  was 
used  for  gambling/*  making  the  receipt  of  a  deposit  by  a  banker 
and  his  failure  or  suspension  -withia  thirty  days  thereafter  prima 
facie  evidence  of  intent  to  defraud'/*  and  making  the  possession 
by  junk  dealers  of  bottles  having  on  them  the  marks  or  name  of 
another  person,  without  the  written  consent  of  the  latter,  presump- 
tive evidence  of  unlawful  use,  purchase  or  traffic  therein.^" 

§  87.  Statutory  presumptions — Conclusive. — The  legislature  can- 
not, it  would  seem,  create  a  conclusive  presumption  of  guilt  in  any 
criminal  case,  and  it  certainly  cannot  do  so  where  the  existence 
of  guilt  cannot  reasonably  be  inferred  from  the  fact  attempted-  to 
be  made  conclusive.*^  In  civil  cases,  however,  a  certain  fact  may 
sometimes  be  made  conclusive  evidence  of  the  existence  of  another 
fact  necessarily  connected  therewith,  and  even  where  there  is  no 
such  connection  that  there  is  any  necessary  inference  of  the  existence 
of  the  latter  fact,  there  is  a  class  of  cases  in  which  the  legislature 
may  make  the  existence  of  the  former  conclusive  evidence  of  the 
existence  of  the  latter.  But  vested  rights  cannot  be  taken  away, 
accused.    State  v.  Thomas,  47  Conn.      Morgan  v.   State,  117  Ind.   569,  19 


546,  36  Am.  R.  98.  Contra,  State 
V.  Beswick,  13  R.  I.  211,  43  Am. 
R.  26.  But  compare  with  the 
Rhode  Island  case.  State  v.  Hlg- 
gins,  13  R.  I.  330;  State  v.  Meller, 
13  R.  I.  666.  Such  provisions 
do  not  take  away  the  opportunity 
of  the  accused  to  make  his  defense, 
nor  in  reality  change  the  real  bur- 
den of  proof;  for  the  jury  must  be 
satisfied  of  the  guilt  of  the  accused 
beyond  a  reasonable  doubt,  not- 
withstanding the  statute,  by  mak- 
ing certain  facts  prima  facie  evi- 
dence, in  effect  authorizes  the  jury 
to  convict,  in  the  absence  of  expla- 
nation or  contradiction  of  such 
facts,  if  they  are  believed  by  the 
jury.  People  v.  Cannon,  139  N.  Y. 
32,  34  N.  E.  759,  36  Am.  St.  668, 
676;  Commonwealth  v.  Williams, 
6  Gray  (Mass.)  1. 
»»Wooten  v.   State,  24  Fla.   335; 


N.  E.  154. 

So,  as  to  possession  of  game  out 
of  season.  Phelps  v.  Racey,  60  N. 
Y.  10,  19  Am.  140,  and  as  to  the 
possession  of  stolen  property. 
State  V.  Kyle,  14  Wash.  550,  45 
Pac.  147. 

'"State  V.  Beach,  147  Ind.  74,  46 
N.  E.  174,  36  L.  R.  A.  179.  See, 
also,  numerous  authorities  cited 
in  the  opinion  upon  the  general 
subject  of  the  power  of  the  legis- 
lature in  such  cases;  also  Meadow- 
croft  V.  People,  163  111.  56,  45  N.  B. 
303,  35  L.  R.  A.  176;  State  v.  Buck, 
120  Mo.  479,  25  S.  W.  573. 

"People  V.  Cannon,  139  N.  Y.  32, 
34  N.  E.  759,  36  Am.  St.  668,  and 
note  on  the  general  subject.  See, 
also,  Adams  v.  People  (U.  S.)  24 
Sup.   Ct.   372. 

"See  Voght  v.  State,  124  Ind.  358, 
24  N.  E.  680;  State  v.  Beswick,  13 
R.  I.  211,  43  Am.  R.  26. 
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or  an  essential  fax;t  dispensed  with  or  supplied,  and  a  party  alto- 
gether prevented  from  showing  his  rights,  by  creating  a  conclusive 
presumption  where  there  is  no  necessary  connection  between  the 
facts,  and  the  matter  is  not  one  over  which  the  legislature  had 
control  in  the  first  instance.*^  Thus,  to  illustrate  the  distinction 
and  more  clearly  show  our  meaning,  the  legislature  cannot  make 
a  tax  deed  conclusive  evidence  of  title  and  the  performance  of  acts 
necessary  to  make  a  constitutional  assessment;*'  but  if  the  legisla- 
ture itself  has  prescribed  any  step  which  it  might  have  omitted, 
in  the  first  instance,  without  affecting  the  validity  of  the  proceed- 
ings, it  may  make  the  tax  deed  conclusive  evidence  of  the  taking 
of  such  step  at  the  proper  time  and  in  the  proper  manner.**  It 
has  also  been  held  that  the  legislature  has  power  to  make  the  a&- 
davit  of  the  auditor  of  state  conclusive  evidence  to  a  board  of 
county  commissioners  of  the  area  of  the  coimty  in  determining  their 
jurisdiction  and  power  to  hold  an  election  upon  the  question  of  the 
removal  of  the  county  seat,  the  whole  matter  being  one  over  which 
the  legislature  had  control.*" 

§  88.     Conflict   of  presumptions. — Much  the   same   criticism  has 
been  made  upon  the  use  of  the  term  "confiicting  presumptions"  as 

"See  Larson  v.  Dickey,  39  Neb.  53,  16  Pac.  926;  Corbln  v.  Hill,  21 
463,  42  Am.  St.  595;  Groesbeck  v.  la.  70;  Allen  v.  Armstrong,  16  la. 
Seeley,  13  Mich.  329;  Cairo,  &c.  R.  508,  513;  Davis  v.  Vanarsdale,  59 
Co.  V.  Parks,  32  Ark.  131;  Little  Miss.  367';  Stoudenmire  v.  Brown, 
Rock,  &c.  R.  Co.  V.  Payne,  33  Ark.  48  Ala.  699;  Cairo,  &c.  R.  Co.  v. 
816,  34  Am.  R.  55.  But  compare  Parks,  32  Ark.  131.  See,  also,  Ban- 
Webb  V.  Den,  17  How.  (U.  S.)  non  v.  Burnes,  39  Fed.  892;  White 
576.  Of  course  there  may  be  cases  v.  Flynn,  23  Ind.  46;  Roth  v.  Gab- 
where  a  party  is  concluded  by  the  bert,  123  Mo.  21,  27  S.  W.  528. 
statute  of  limitations  or  an  estoppel,  "  Rollins  v.  Wright,  93  Cal.  395, 
and  these  may,  in  a  sense,  be  con-  397;  Allen  v.  Armstrong,  36  la.  508, 
sidered  as  cases  in  which  a  con-  513;  Phelps  v.  Meade,  41  la.  470; 
elusive  presumption  is  made  or  in-  Gould  v.  Thompson,  45  la.  450; 
dulged.  A  statute  making  a  find-  McCready  v.  Sexton,  29  la.  356,  4 
Ing  of  appraisers  conclusive  evi-  Am.  R.  214;  Shawles  v.  Johnson, 
dence  of  value  has  been  held  in-  52  la.  472;  Abbott  v.  Lindenbower, 
valid.  Graves  v.  Northlern  Pac.  42  Mo.  162;  Ensign  v.  Barse,  107  N. 
R.  Co.  5  Mont.  556,  51  Am.  R.  Y.  329;  De  Treville  v.  Smalls,  98 
81.  So  has  an  act  making  a  re-  U.  S.  517,  525;  Callanan  v.  Hurley, 
cruit's  oath  of  enlistment  conclu-  93  U.  S.  387;  Matter  of  Lake,  40 
sive  evidence  of  his  age.  Wanthan  La.  Ann.  142;  Smith  v.  Cleveland, 
V.  White,  19  Ind.  470.  17  Wis.  556. 

"Marx  V.  Hanthorn,  30  Fed.  579,  « Board    v.    State,    147    Ind.    476, 

585;   Strode  v.  Washer,  17  Ore.  50,  496,  497,  46  N.  E.  908. 
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upon  the  use  of  the  phrase  "weak  aad  strong  presumptioais."*'  But, 
on  the  other  hand,  it  has  been  said  that  in  many  cases  the  contest 
is  "a  battle  of  presumptions,"*''  and  there  are  numerous  cases  in 
which  one  presumption  has  been  held  to  have  been  rebutted  or 
overcome  by  another.*'  Thus,  it  has  been  held  that  the  presump- 
tion of  innocence  will  prevail  against  the  presumption  of  payment,** 
of  continuance  of  life""  or  continuance  of  things  generally,°^  and 
even  of  marriage''^  or  chastity ;°'  but  that  the  presumptions  of  knowl- 
edge of  the  law^*  and  of  sanity^^  will  prevail  over  the  presumption 
of  innocence.     It  has  also  been  held  that  the  presumption  of  pay- 


*■  Professor  Thayer,  for  instance, 
has  again  and  again  criticised  this 
term,  and  said  that  it  has  no  place 
in  our  law,  and  he  ia  followed  by 
McKelvey,  in  McKelvey  on  Ev.  60, 
88,  and  Professor  Wigmore  in  1 
Greenleaf  Ev.  (16th  ed.)  14  y. 

"  1  Elliott's  Gen.  Pr.  §  130,  citing 
Louisville,  &c.  R.  Co.  v.  Thompson, 
107  Ind.  442. 

"  "Nothing  can  be  clearer  than 
this,"  says  one  of  the  old  English 
Judges,  "a  presumption  may  be 
rebutted  by  a  contrary  and  strong- 
er presumption."  Jayne  v.  Price,  5 
Launt.  326. 

"Potter  V.  Titcomb,  7  Me.  302, 
309;  Excelsior  Mfg.  Co.  v.  Owens, 
58  Ark.  556,  25  S.  W.  868. 

°°  King  V.  Inhabitants,  &c.  2  Barn. 
&  Aid.  386;  Cartwright  v.  McGowan, 
121  111.  388,  2  Am.  St.  105;  Johnson 
v.  Johnson,  114  111.  611,  55  Am. 
R.  883;  Lockhart  v.  White,  18 
Tex.  102;  Yates  v.  Houston,  3  Tex. 
433;  Wilkie  v.  Collins',  48  Miss.  496; 
Breiden  v.  Pfaff  12  Serg.  &  R.  (Pa.) 
430;  Kelley  v.  Drew,  12  Allen, 
(Mass.)  107.  But  see  King  v.  In- 
habitants, &c.  2  Ad.  &  B.  540;  Mc- 
Caffrey V.  Benson,  38  La.  Ann.  198. 

"Klein  v.  Landman,  29  Mo.  259; 
State  V.  Brown,  64  Mo.  367;  Patter- 
son V.  State,  21  Ala.  571;  Wenning 
V.    Teeple,   144   Ind.   189,   41   N.   B. 


600;  Powell  v.  Knox,  16  Ala.  364; 
Carroll  v.  Carroll,  20  Tex.  731; 
Blanchard  v.  Lambert,  43  la.  228. 
Thus  the  presumption  of  innocence 
and  legality  of  marriage  has  been 
held  to  prevail  over  the  presump- 
tion of  continued  insanity.  Castor 
V.  Davis,  120  Ind.  231,  22  N.  B.  110. 

"Clayton  v.  Wardell,  4  N.  Y. 
230;  Armstrong  v.  Hodges,  2  B. 
Hon.  (Ky.)  69;  Case  v.  Case,  17 
Cal.  598;  Weinberg  v.  State,  25 
Wis.  370  (in  this  case  presumption 
of  innocence  of  defendant  was  held 
to  overcome  presumption  of  inno- 
cence of  a  stranger  not  on  trial); 
Halbrook  v.  State,  34  Ark.  511,  518, 
36  Am.  R.  17.     See  post,  §  123. 

■=West  V.  State,  1  Wis.  209;  Mc- 
Arthur  v.  State,  59  Ark.  431,  27  S. 
W.  628.  But  see  State  v.  Wells, 
48  la.  671;  Slocum  v.  People,  90 
III.  274. 

"Mayor  of  Baltimore  v.  Norman, 
4  Md.  352.  It  should  rather  be 
said  that  ignorance  of  the  law  does 
not  excuse,  and  that  it  may  there- 
fore make  no  difference  whether 
the  person  in  question  may  be  pre- 
sumed to  have  innocently,  that  is, 
without  actual  knowledge  of  the 
law,  violated  it  or  not. 

'"' Cunningham  v.  State,  56  Miss. 
269.     See,  however,  post,  §§  126, 127. 
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ment  will  preTail  over  the  presumptioii  of  eontinuance;'"  and  so 
may  the  presumption  of  marriage  and  legitimacy."  In  another 
case  it  was  held  the  general  presiunption  of  honesiy  and  good  faith 
would  prevail  over  a  special  presumption  or  inference  of  fraud  or 
theft  that  might  arise  from  finding  a  non-transferable  pass  issued 
to  another  person  in  the  pocket  of  a  passenger  killed  on  a  train.^' 
And  in  still  another  case,  where  the  presumption  of  regularity  of 
court  proceedings  was  regarded  as  coming  in  conflict  with  that  of 
performance  of  official  duty  of  the  clerk,  it  was  held  that  as  the 
papers  and  record  could  not  be  found,  the  presumption  that  the 
clerk  did  his  duty  in  recording  the  papers  was  overcome  by  the 
stronger  presumption  that  the  court,  being  one  of  superior  gen- 
eral jurisdiction,  had  before  it  the  necessary  papers  or  proceedings 
to  authorize  the  judgment  in  question.^*  Where  conflicting  pre- 
sumptions are  of  equal  weight,  they  have  been  held  to  neutralize 
each  other.""  It  is  doubtless  true  that  there  is  much  confusion  in 
the  authorities  upon  the  subject  of  the  conflict  of  presumptions, 
and  in  several  of  the  cases  referred  to  the  so-called  presumptions 
were  mere  permissible  inferences  rather  than  true  presumptions. 
It  should  also  be  noted  that  the  courts  were  dealing  with  inferences 
and  presumptions  in  particular  cases  or  xinder  certain  circximstances, 
and  it  cannot,  perhaps,  safely  be  stated  as  a  general  rule  that  any 
one  presxmiption,  unless  it  be  a  conclusive  presumption  of  law, 
will  arise  and  prevail  over  any  other  under  all  circumstances.  Thus, 
for  instance,  it  is  evident  that  even  the  highly-favored  presump- 
tion   of   innocence   cannot   prevail   over   the   presumption   of   mar- 

"See   Potter  v.    Titcomb,   7   Me.  v.    State,    68   Miss.    371.    See,   also, 

302.  as  to  affirmative  and  negative  pre- 

"  See    CanjoUe    v.    Ferrie,   23    N.  sumptions.    Randall   v.   Collins,   52 

Y.  90;   Wile's  Estate,  6  Pa.   Super.  Tex.  435. 

Ct.     435.    See,     also,     Johnson     v.  "Wiggins  v.   Gillette,  93  Ga.  20, 

Dudley,   4   Ohio   S.    &   C.    PI.    Dec.  19  S.  E.  86,  44  Am.  St.  123. 
243;    Senser   v.   Bower,   1   Penr.   &  '"Yarnell  v.  Kansas  City,  &c.  R. 

W.    (Pa.)    450.    But   see    Weather-  Co.  113  Mo.  570,  21  S.  W.  1;  Foster 

ford    V.    Weatherford,   20   Ala.    548,  v.   Berry,   14  R.   I.   601.     See,  also, 

56  Am.  Dec.  206.  Squire  v.   State,  46  Ind.   459;    Gib- 

'"  Louisville,      &c.      R.      Co.      v.  son  v.   Martin,   7   Humph.    (Tenn.) 

Thompson,  107  Ind.  442,  8  N.  B.  18.  127;  Weimer  v.  Bunbury,  30  Mich. 

But  it  has  been   said  that  special  201;  Lowery  v.  People,  172  111.  466, 

favored  presumptions  prevail  over  50  N.  W.  165,  64  Am.  St.  50. 
general  presumptions.    Hemingway 
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liage  or  continuance  in  all  cases,  especially  if  to  permit  it  to  do  so 
would  be  to  impute  crime.'^ 

§  89.  Presumption  upon  presumption. — ^A  presumption  of  fact 
cannot  be  based  upon  a  presumption."^  This  rule  has  frequently 
been  applied  in  insurance  cases."^  So,  where  a  mechanical  appliance 
failed  to  do  the  work  for  which  it  was  intended,  it  was  held  that, 
even  if,  it  could  be  presumed  from  such  failure  that  it  was  defective 
or  out  of  repair,  it  was  error  to  instruct,  where  there  was  no  evi- 
dence of  a  defect  or  want  of  repair  other  than  the  failure  to  do 
the  work,  that  it  should  also  be  presumed  to  remain  defective  or 
out  of  repair  unless  affirmatively  shown  to  have  been  repaired."* 
And  in  another  case,  where  there  was  merely  a  presumption  or  in- 
ference from  circumstances  of  payment  of  a  certain  indebtedness,, 
it  was  held  that  a  presumption  that  all  prior  indebtedness  between 
the  parties  had  been  finally  settled  was  not  authorized.'" 

So  it  is  held,  in  some  jurisdictions,  that  in  order  to  prove  a  fact 
by  circumstantial  evidence  there  should  be  positive  proof  of  the  facts* 
from  which  the  inference  or  conclusion  is  drawn,  that  the  circum- 
stances themselves  must  be  shown  and  not  left  to  conjecture,  and 
that,  when  shown,  it  must  appear  that  the  inference  sought  to  ba 
drawn  is  the  only  one  which  can  fairly  and  reasonably  be  drawn 
therefrom."' 

"See  post,  i§  110,  123.    See,  also,  92    Pa.    St.    431,  434,  37    Am.    R. 

Parker  v.  State,  77  Ala.  47,  54  Am.  699;    Douglass   v.    Mitchell's   Ex'r, 

R.    43;    State    v.    Nadal,    69  Iowa,  35  Pa.  St.  440. 

478,  29  N.  W.  451;  Common  wealth  "See,   for  instance,   Manning  v. 

V.   Kenney,    120   Mass.    387;    Com-  Insurance  Co.  100  U.  S.  693;  Globe 

monwealth  v.  Caponi,  155  Mass.  534,  Ace.   Ins.   Co.   v.   Gerisch,   163   111. 

80  N.  E.  82.  625,  45  N.  E.   563,  54  Am.  St.  486. 

"  Manning  v.   Insurance  Co.   100  But    compare    Western    Travelers' 

U.  S.  693;   United  States  v.  Ross,  &c.   Ass'n  v.  Holbrook   (Neb.),  91 

92    U.    S.    281;    Moore    v.    Renlck,  N.  W.  276. 

95   Mo.    App.    202,    68   S.   W.    936;  "  Chicago,  &c.  R.  Co.  v.  Rhoades, 

Richmond   v.    Aiken,    25    Vt.    324;  64  Kans.  553,  68  Pac.  58. 

Globe  Ace.  Ins.  Co.  v.  Gerisch,  163  "  Moore  v.  Renlck,  95  Mo.  App. 

111.   625,  45   N.   B.   563,   54   Am.   St.  202,  68  S.  W.  936. 

486;   Ruppert  v.  Brooklyn  Heights  •*  Ruppert   v.    Brooklyn    Heights 

R.  Co.  154  N.  Y.  90,  47  N.  E.  971;  R.  Co.  154  N.  Y.  90,  47  N.  E.  971; 

Chicago,    &c.    R.    Co.    v.    Rhoades,  People  v.   Harris,    136   N.   Y.   423, 

64  Kans.   553,  68  Pac.   58;    Herf  &  429,    33    N.    E.    65;    Chicago,   R.    I. 

Frerlcks,    &c.    Co.    v.    Lackawanna  &  P.  R.  Co.  v.  Rhoades,  64  Kans. 

Line,    78   Mo.    App.    305;    Philadel-  553,  68  Pac.  58;  Asbach  v.  Chicago, 

phla  City,  &c.  H.   Co.  v.   Henrice,  &c.  R.  Co.  74  Iowa,  248,  37  N.  W. 
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§  90.  Caution  to  be  observed  in  oonsideringf  statements  as  to 
presumptions — ^Instructions. — Caution  must  be  observed  in  consid- 
ering statements,  iu  text  books  and  opinions,  in  regard  to  presump- 
tions. We  have  indicated  the  true  office  of  presumptions,  but,  in 
treating  of  particular  presumptions,  some  are  included,  in  defer- 
ence to  the  authorities,  that  are,  in  reality,  not  true  presumptions 
of  sufficient  dignity  or  effect  to  make  a  prima  facie  case,  or  to  be 
given  to  the  jury  as  presumptions  that  are  made  by  the  law,  or  that 
should  necessarily  be  drawn,  even  ia  the  absence  of  anything  to  the 
contrary.  It  has  been  said  that  courts  should  give  instructions  as 
to  the  effect  and  application  of  true  presumptions,"'  but  further 
than  recognizing  the  ordinary  process  of  reasoning,  and  calling  the 
attention  of  the  jury  to  what  they  may  do,  it  would  seem  that  courts 
should  not  instruct  that  the  law  presumes,  or  raises  a  presump- 
tion, that  is  nothing  more  than  a  mere  permissible  inference.** 
Yet  appellate  courts  often  use  such  language  with  reference  to  mere 
inferences.  In  most  of  such  cases,  however,  it  will  be  found  that 
no  such  instruction  was  given  to  the  jury,  and  that  the  court  was 
merely  considering  the  so-called  presumption  as  one  that  might  be 
made  in  support  of  the  verdict,  or  that  the  court  itself  might  draw 
from  the  circumstances  in  evidence,  or  from  what  was  judicially 
Enown.  If  the  presumption  is  one  of  fact,  there  is  danger  of  in- 
vading the  province  of  the  jury  in  instructing  them  that  there  is 
any  such  presumption  imder  the  evidence  in  the  particular  case,°° 
and  if  it  is  one  of  law,  based  on  assumed  or  presupposed  facts,  it 

182.  But  see  Hedrick  v.  D.  M.  "See  Ulrlch  v.  Ulrich,  136  N. 
Osborne  &  Co.  99  Ind.  143,  147;  Y.  120,  32  N.  E.  606;  Justice  v. 
Union,  &c.  Ins.  Co.  v.  Buchanan,  Lang,  52  N.  Y.  323;  City  of  Co- 
100  Ind.  63,  72;  Indianapolis,  &c.  lumbus  v.  Strassner,  138  Ind.  301, 
E.  Co.  V.  Collingwood,  71  Ind.  476;  134  N.  E.  5,  37  N.  E.  719;  Union 
Western  Travelers',  &c.  Assn.  v.  Mut.  Life  Ins.  Co.  v.  Buchanan, 
Holbrook  (Neb.),  91  N.  "W.  276;  100  Ind.  63;  Ham  v.  Barrett,  28 
Dowell  V.  Guthrie,  99  Mo.  653,  17  Mo.  388;  Hickory  v.  United  States, 
Am.  St.  598;  Schoepper  v.  Han-  160  U.  S.  408,  16  Sup.  Ct.  327; 
cock,  &c.  Co.  113  Mich.  582,  71  N.  Crane  v.  Lessees  of  Morris  &  As- 
W.  1081.  See,  also,  Ham  v.  Bar-  tor,  6  Pet.  (U.  S.)  598;  Common- 
ret,  28  Mo.  388.  wealth  v.  Briant,  142  Mass.  463,  8 

"See    Ham    v.    Barrett.    28    Mo.  N.  B.  338,  340. 

388;    Shephard  v.   Payne,  16  C.  B.  "'City  of  Columbus  v.  Strassner, 

(N.    S.)    132;    Lawrence    v.    Hitch,  138  Ind.  301,  34  N.  E.  5,  37  N.  E. 

L.  R.  3  Q.  B.  521;  Bruce  v.  Thomp-  719;    Home  Ins.   Co.   v.   Marple,   1 

son,  4  Q.  B.  543;   Jenkins  v.  Har-  Ind  App.  411,  417,  27  N.  E.  633. 
cey,  1  C.  M.  &  R.  877,  894. 
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may  be  error  to  inBtnict  that  any  such  presumption  obtains  in  the 
particular  case,  because  it  may  be  only  a  provisional  presumption 
indulged  in  the  absence  of  evidence,  and  when  the  evidence  is  in, 
it  may  have  spent  its  force  and  no  longer  exist  in  the  caseJ"  The 
court  doubtless  may,  and  should  ordinarily,  instruct  as  to  the  burden 
of  proof,  and  it  may  be  necessary  to  refer  to  presumptions,  but  the 
instructions  should  be  carefully  guarded,  so  as  not  to  invade  the 
province  of  the  jury. 

§  91.  Office  and  effect  of  presumptions. — The  office  or  effect  of 
a  true  presumption  is  to  cast  upon  the  party  against  vrhom  it  works 
the  duty  of  going  forward  with  evidence.  It  has  the  force  and 
effect  of  a  prima  facie  case,'^  and,  temporarily  at  least,  relieves  the 
party  in  whose  favor  it  arises  from  going  forward  with  the  evidence. 
This  would  seem  to  be  its  sole  office  and  effect,  considered  merely 
in  its  character  as  a  presumption.  If  nothing  further  is  adduced,  it 
may  settle  the  case  in  favor  of  the  party  for  whom  it  works;  and, 
on  the  other  hand,  when  the  other  party  has  gone  forward  with  his 
evidence  and  the  prima  facie  case  is  overcome,  the  force  of  the  pre- 
Bimiption  is  spent.  It  may  be  directly  rebutted  by  such  evidence, 
or  it  may  be  shown  thereby  that  it  was  never  applicable  to  the  par- 
ticular facts,  for  it  will  be  found  that  presumptions  are  usually  very 
general  in  their  nature,  and  lose  their  force  and  application  when 
the  specific  facts  of  the  case  are  shown.'''  They  are  either  based  on 
facts  in  evidence,  as  presumptions  of  fact  generally  must  be,  or 
"they  presuppose  only  certain  specific  and  expressed  facts,"  and  the 
addition  of  other  facts  may  make  the  presumption  wholly  inap- 
plicable. Other  rules  of  substantive  law  or  procedure  may  ap- 
parently give  the  presumption  a  different  effect,  or  prescribe  that 

"Moberly    v.    Kansas    City,    &c.  184;  Cleveland,  &c.  R.  Co.  v.  New- 

R.  Co.   98  Mo.  183,  11  S.  W.  569;  ell,  104  Ind.  264,  3  N.  E.  836;  Abrath 

Schepers   v.    Union   Depot   R.    Co.  v.   North   Eastern,   &c.    R.   Co.   L. 

126  Mo.   665,  29  S.  W.  712;    Nixon  R.  11  Q.  B.  D.  440,  455,  32  W.  R. 

V.   Hannibal,   &c.   R.   Co.   141   Mo.  50,    53;    Banbury   Peerage    Case,   1 

425,  42  S.  W.  942;  Burk  v.  Walsh,  Sim.  &  St.  153. 

118   Iowa,   397,   92   N.   W.   65,   66;  "See  Lincoln  v.  French,  105  U. 

Clem    V.    State,    31    Ind.    480,    484.  S.  614,  617;  Myers  v.  City  of  Kan- 

But  see  State  v.  Kavanaugh  (Del.),  sas,    108    Mo.    480,    18    S.    W.    914; 

63  Atl.  335,  336.  Moberly    v.    Kansas    City,    &c.    R. 

"Bates    V.    Pricket,    5    Ind.    22;  Co.  98  Mo.  183,  11  S.  W.  569;  Kel- 

Montgomery    v.    Wasem,    116    Ind.  ler  v.  Over,  136  Pa.  St.  1,  20  Atl, 

343,   355,   15   N.   B. '795,   19    N.   B.  26. 
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it  shall  take  a  certain  amoimt  of  evidence  to  overcome  it,  as,  for  in- 
stance, the  rule  of  criminal  law  requiring  guUt  to  be  proved  be- 
yond a  reasonable  doubt,  or  in  the  case  of  conclusive  presumptions 
of  law;  and  so,  on  the  other  hand,  if  mere  permissible  inferences 
are  to  be  considered  as  presumptions,  they  may  not  even  have  the 
effect  of  making  a  prima  facie  case;  but  with  reference  to  true  pre- 
sumptions, we  think  it  may  be  justly  said,  notwithstanding  there 
is  much  conflict  and  confusion  in  the  authorities,  that  their  effect, 
and  their  only  effect, -considered  merely  as  presumptions,  is  to  make 
a  prima  facie  case,  and  thus  cast  upon  the  other  party  the  burden  of 
going  forward  with  the  evidence,  if  he  would  not  be  defeated. 

§  92.  Presumptions  as  evidence. — It  is  sometimes  said  that  pre- 
sumptions are  evidence  or  instruments  of  proof  having  probative 
force,  and  to  be  put  into  the  scale  and  weighed  along  with  the  other 
evidence  in  a  case.  This  doctrine  has  the  support  of  the  Supreme 
Court  of  the  United  States  in  a  comparatively  recent  case;^^  but 
the  opinion  in  that  case  has  been  severely  criticised,  and,  in  a  lec- 
ture delivered  about  a  year  after  the  decision  was  rendered,  it  and 
the  authorities  upon  which  it  is  based^*  were  carefully  reviewed  by 
a  learned  professor,  who  had  given  the  subject  thorough  study,  and 
it  was  very  clearly  demonstrated  that  the  authorities  cited  in  the 
opinion  give  very  little  support  to  the  doctrine.  The  court  might 
have  cited  other  authorities  that  seem  to  give  at  least  equal  coun- 
tenance to  the  doctrine;'^  but  the  true  view  would  seem  to  be  that 
presumptions  are  not  evidence  or  instruments  of  evidence  to  be 
given  probative  force  and  weighed  as  evidence.'"     The  evidential 

"  Coffin  V.  United  States,   156  U.  In    re    Barber's    Estate,    63    Conn. 

S.    432,    15    Sup.    Ct.    394.     But   see  393,  27  Atl.   973;   Burk  v.  Barnett, 

Agnew  V.  United  States,  165  U.  S.  96  Cal.  202,  31  Pac.  2,  3;   Sambuck 

36  V.  Southern  Pac.  Co.  (Cal.)  71  Pac. 

"McKinley's  Case,  33  St.  Ir.  275,  174,    175;    Territory    v.    Baca    (N. 

506;  1  Greenleaf  Ev.  §  34;  11  Crim.  Mex.),  71  Pac.  460   (following  Cof- 

Law   Mag.   3.  fin  v.  U.   S.  supra) ;    State  v.   Gos- 

"See  Edwards  v.   State,  21  Ark.  nell,    74    Fed.    734,    743    (following 

512;    Harrington  v.   State,  19  Ohio  Coffin  v.  U.  S.  supra). 
St.  264;  Goggans  v.  Monroe,  31  Ga.  "Winter   v.    Supreme   Lodge,    96 

331;   McEwen  v.   City  of  Portland,  Mo.  App.  1,  69  S.  W.  662,  666,  and 

1   Ore.    300;    Doyle   v.   Boston,   &c.  authorities  cited;  People  v.  Ostran- 

R.  Co.  145  Mass.  386,  14  N.  E.  461,  der,   110  Mich.   60,  67  N.  W.   1079; 

465;   Bryant  v.  State,  116  Ala.  445,  Lisbon   v.    Lyman,    49    N.    H.    553; 

23    So.    40;    Goodtitle   v.    Duke    of  Burk  v.  Walsh,  &c.  118  Iowa,  397, 

Chandor,  2  Burr.  1065,  1072,   1073;  92    N.   W.    65,   66;    Law   Mag.    348, 
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facts  upon  which  the  presumption,  is  based  or  from  which  it  springs 
may  take  their  place  with  the  rest,  and  operate  with  their  own  nat- 
ural force  as  a  part  of  the  entire  mass  of  evidence  or  probative  mat- 
ter, and  thus  be  put  into  the  scale  and  weighed  with  the  rest,  but 
the  presumption  itself  cannot  be.  To  permit  a  presumption  to  be 
added  to  the  scale  when  the  facts  upon  which  it  is  based  are  shown 
woidd  be,  in  many  cases  at  least,  to  give  double  weight  to  the  same 
facts.  To  give  them  their  own  natural  force  as  evidence,  and  then 
to  add  to  that  the  presumption  based  on  such  facts,  or,  if  the  pre- 
sumption is  based  upon  presupposed  facts,  when  the  actual  facts  are 
shown,  to  add  both  together,  or  to  weigh  one  against  the  other, 
would  be  equally  erroneous.  The  two  things  are  so  different  that 
they  cannot  be  weighed  in  the  same  scales,  and,  to  change  the  simile, 
the  process  would  be  much  like  the  logical  fallacy  of  begging  the 
question.  "A  presumption  which  the  jury  is  authorized  to  make 
is  not  a  circumstance  in  proof.'"^ 

§  93.  Conclusion. — A  thorough  consideration  of  the  subject  seems 
to  lead  to  the  following  conclusions: 

A  presumption  operates  to  relieve  the  party  in  whose  favor  it 
operates  from  going  forward  in  argument  or  evidence,  and  serves 
the  purpose  of  a  prima  facie  case  until  the  other  party  has  gone 
forward  with  his  evidence,  but,  in  itself,  it  is  not  evidence,  and  in- 
volves no  rule  as  to  the  weight  of  evidence  necessary  to  meet  it. 
How  much  evidence  shall  be  required  from  the  other  party  to  meet^ 
overcome  or  destroy  the  presumption  is  determined  by  no  fixed  rule. 
When  a  presumption  is  called  a  strong  one,  like  the  presumption 
of  legitimacy,  it  is  meant  that  it  is  accompanied  by  another  rule 
relating  to  the  weight  of  evidence  to  be  brought  in  by  him  against 
whom  it  operates.  It  is  sometimes  said  that  the  presumption  will 
tip  the  scale  when  the  evidence  is  balanced.  But,  in  truth,  nothing 
tips  the  scale  but  evidence,  and  a  presumption,  being  a  legal  rule 
or  a  legal  conclusion,  is  not  evidence.  It  may  represent  and  spring 
from  certain  evidential  facts,  and  these  facts  may  be  put  in  the 
scale;  but  that  is  not  putting  in  the  presumption  itself.  It  may, 
in  a  sense,  be  called  "an  instrument  of  proof"  or  something  "in 
the  nature  of  evidence,"  in  that  it  determines  from  whom  evidence 

369.    See,    also,    Agnew    v.    United  lecture  is  found  in  Thayer's  Pre- 

States,  165  U.  S.  36;  United  States  11m.  Treat,   on  Bv.  551. 
V.  Wiggins,  14  Pet.   334,   347.     The  "United    States    v.    Ross,    92    U. 

substance    of    Professor    Thayer's  S.  281,  284. 
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shall  come;  or  it  may  be  called  a  substitute  for  evidence,  in  the 
sense  that  it  counts  at  the  outset  for  evidence  enough  to  make  a 
prima  facie  case;  but  it  is  not  evidence  in  the  true  sense.  It  is  not 
probative  matter,  which  may  be  a  basis  of  inference  and  weighed 
and  compared  with  other  matter  of  a  probative  nature.'* 

"See   Thayer's   Prelim.    Treatise      148-151,  156-166. 
on  Ev.  575,  576;  3  Harv.  Law  Rev. 
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§  94.  Innocence, — One  of  the  most  highly  favored  presumptions 
known  to  the  law  is  that  of  innocence,  as  expressed  in  the  statement 
that  every  one  is  presumed  to  be  innocent  until  he  is  shown  to  be 
guilty.  The  favor  with  which  it  is  regarded  is  illustrated  by  the 
fact  that  other  presumptions  so  often  have  to  yield  to  that  of  in- 
nocence.^    This  presumption  finds  its  most  frequent  application  in 


'  See  Cartwright  v.  McGown,  121 
111.  388.    2  Am.  St.  105;  Johnson  v. 


Johnson,    114   111.    611,   55   Am.   R. 
883;    Weinberg   v.    State,    25    Wis. 
118 


119 
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[§  94 


the  criminal  la.w,  but  it  also  has  its  place  in  civil  cases.^  In  an 
action  involving  a  charge  of  fraud  the  presumption  of  innocence 
obtains,  and  the  party  alleging  the  fraud  must  prove  it.'  Good 
faith  rather  than  bad  faith  is  presumed.*  The  same  general  pre- 
sumption is  applied  to  the  marriage  relation,  and  while  each  case 
must  be  determined  upon  its  own  facts  and  circumstances,  the  pre- 
sumption that  the  law  has  not  been  violated  will  ordinarily  be  in- 
dulged." And  on  the  same  principle  rests  the  rule  that  one  is  not 
to  be  presumed  to  be  guilty  of  negligence,  but  rather  the  presump- 
tion is  that  ordinary  care  has  been  used,  and  the  person  charging 
negligence  must  show  that  the  other  party  has  by  his  act  or  omis- 
sion violated  some  duty  iacumbent  upon  him,  and  thereby  caused 


370;  West  v.  State,  1  Wis.  209; 
Slocum  v.  People,  90  111.  274;  Cas- 
tor V.  Davis,  120  Ind.  231,  22  N.  E. 
110. 

'  See,  for  illustration,  Ross  v. 
Hunter,  4  T.  R.  33;  Louisville,  &c. 
R.  Co.  V.  Thompson,  107  Ind.  442, 
57  Am.  R.  120;  Eddy  v.  La- 
fayette, 163  U.  S.  456,  16  Sup.  Ct. 
1082;  Cronkhite  v.  Travelers'  Ins. 
Co.  75  Wis.  116,  17  Am.  St.  184; 
Gulf,  &c.  R.  Co.  V.  Reed,  80  Tex. 
362,  26  Am.  St.  749;  Mead  v. 
Husted,  52  Conn.  53,  52  Am.  R. 
554;  Brown  v.  Young,  2  B.  Mon. 
(Ky.)  26. 

•Stark  V.  Starr,  1  Sawyer  (IT. 
S.  C.  C.)  15;  Gregg  v.  Sayre's 
Lessee,  8  Peters  (U.  S.)  244,  253; 
Shultz  V.  Hoagland,  85  N.  Y.  464, 
467;  Wallace  v.  Mattice,  118  Ind. 
59;  Adams  v.  Laugell,  144  Ind. 
608,  42  N.  B.  1017;  Seymour  v. 
Spring,  &c.  Co.  144  N.  Y.  333,  39 
N.  E.  365;  Brewer  v.  Bowerson, 
92  Md.  567,  48  Atl.  1060;  Mayers 
V.  Kaiser,  85  Wis.  382,  55  N.  W. 
688;  Winter  v.  Davis,  48  La.  Ann. 
260,  19  So.  263;  Stone  v.  Kellogg, 
165  111.  192,  46  N.  B.  222;  Price  v. 
Qrover,  40  Md.  102;  Hatch  v.  Bay- 
ley,    12    Gush.    (Mass.)    27;    Wait 


Fraud.  Convey.  §  5.  But  it  may, 
of  course,  be  inferred  from  circum- 
stances. Kaine  v.  Weigley,  22  Pa. 
St.  179;  Burch  v.  Smith,  15  Tex. 
219,  65  Am.  Dec.  154  and  note; 
Farmer  v.  Calvert,  44  Ind.  209; 
Wait  Fraud.  Convey,  §§  6,  7. 

'Hilgenberg  v.  Northrup,  134 
Ind.  92,  94,  33  N.  B.  786;  Stark  v. 
Starr,  1  Sawyer  (U.  S.)  15;  Stewart 
V.  Preston,  1  Fla.  10,  44  Am.  Dec. 
621;  Evans  v.  Birch,  3  Camp.  10; 
Gutzweiler  v.  Lackmann,  39  Mo. 
91.  See,  also.  Mercantile  Nat. 
Bank  V.  Mayor,  &c.  172  N.  Y.  35, 
64  N.  B.  756. 

'Port  V.  Port,  70  111.  484;  Cope 
V.  Pearce,  7  Gill.  263;  Cartwrlght 
V.  McGown,  121  111.  388,  12  N.  E. 
737,  2  Am.  St.  105;  Johnson  v. 
Johnson,  114  111.  611,  55  Am.  R. 
883;  Blanchard  v.  Lambert,  43 
Iowa,  228,  22  Am.  R.  245;  Sneath- 
en  V.  Sneathen,  104  Mo.  201,  16 
S.  W.  497,  24  Am.  St.  326;  Hynes 
V.  McDermott,  91  N.  Y.  451,  43 
Am.  R.  677;  Fenton  v.  Reed,  4 
Johns.  (N.  Y.)  52,  4  Am.  Dec.  611; 
Carroll  v.  Carroll,  20  Tex.  731; 
Clayton  v.  Wardell,  4  N.  Y.  230; 
post  §  123. 
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the  injury  complained  of.'  There  is  an  exception,  however,  in  the 
case  of  conunon  carriers,  who,  largely  on  grounds  of  public  policy, 
are  presumed  to  have  been  negligent  if  goods  entrusted  to  their  care 
are  lost  or  damaged,'  or  where  negligence  may  be  inferred  under 
the  maxim  res  ipsa  loquitur,  as  where  a  car  leaves  the  track  or 
there  is  a  collision  between  trains  belonging  to  the  same  company." 
There  are  ia  close  connection  with  the  presumption  of  innocence 
presumptions  which  arise  against  persons  who  fabricate,  suppress 


'Cincinnatlj  &c.  R.  Co.  v.  How- 
ard, 124  Ind.  280,  24  N.  E.  892; 
Toledo,  &c.  R.  Co.  v.  Brannagan, 
75  Ind.  490;  Faris  v.  Hoberg,  134 
Ind.  269,  33  N.  B.  1028;  Huey  v. 
Gahlenbeck,  121  Pa.  St.  238,  6  Am. 
St.  790  and  note;  Joyner  v.  South 
Carolina  R.  Co.  26  S.  Car.  49,  1 
S.  E.  52;  Pelrce  v.  Kile,  80  Fed. 
865;  Knight  v.  Cooper,  36  W.  Va. 
232,  14  S.  B.  999;  City  of  Omaha  v. 
Bowman,  52  Neb.  293,  40  L.  R.  A. 
531,  66  Am.  St.  506;  3  Elliott  R. 
R.  §  1286. 

'Ross  V.  Hill,  2  C.  B.  877,  890; 
Philadelphia,  &c.  R.  Co.  v.  Ander- 
son, 72  Md.  519,  20  Am.  St.  483  and 
extended  note;  Coggs  v.  Bernard, 
2  Ld.  Raym.  909,  918;  3  Elliott  R. 
R.  §  1516. 

'Flannery  v.  Railway  Co.  I.  R. 
11  C.  L.  30;  Boyce  v.  California 
Stage  Co.  25  Cal.  460;  note  to 
Philadelphia,  &c.  R.  Co.  v.  Ander- 
son, 20  Am.  St.  483;  Lyndsay  v. 
Connecticut,  &c.  R.  Co.  27  Vt.  643; 
Huey  V.  Gahlenbeck,  121  Pa.  St. 
238,  6  Am.  St.  790  and  note;  Terre 
Haute,  &c.  R.  Co.  v.  Sheeks,  155 
Ind.  74,  95;  Louisville,  &c.  R.  Co. 
V.  Snyder,  117  Ind.  435,  20  N.  E. 
284;  Atchison,  &c.  R.  Co.  v.  Elder, 
57  Kans.  312,  46  Pac.  310;  4  Elliott 
R.  R.  §  1644.  As  to  the  doctrine 
of  res  ipsa  loquitur,  see  3  Elliott 
R.  R.  §  1263;  1  Thompson's  Neg. 
§§  15,  395,  770;  Barnowski  v.  Kel- 
son (Mich.)  15  L.  R.  A.  33  and  ex- 


tended note;  Long  v.  Pennsylvania 
R.  Co.  30  Am.  St  732,  736  and  note; 
Fleming  v.  Pittsburg,  &c.  R.  Co. 
38  Am.   St.   835,  837  and  note. 

In  criminal  prosecutions,  to 
overcome  the  presumption  of  in- 
nocence, the  commission  of  the 
crime  must  be  proved  beyond  a 
reasonable  doubt,  but  whether  the 
same  degree  of  evidence  is  neces- 
sary to  overcome  the  same  pre- 
sumption in  a  civil  case  is  a  sub- 
ject on  which  there  is  some  con- 
flict of  authority.  The  weight  of 
authority,  however,  is  to  the  effect 
that  in  civil  actions  a  preponder- 
ance of  the  testimony  is  sufficient. 

See  Continental  Ins.  Co.  v.  Ja- 
chinchan,  110  Ind.  59,  10  N.  E. 
636;  Schmidt  v.  New  York,  &c.  Ins. 
Co.  1  Gray,  529;  ^tna  Ins.  Co.  v. 
Johnson,  11  Bush,  587,  21  Am.  R. 
223;    Ellis   v.   Buzzell,   60   Me.   209, 

11  Am.    R.    204;    Sloan    v.    Gilbert, 

12  Bush,  51,  23  Am.  R.  708; 
Blaeser  v.  Milwaukee,  &c.  Ins.  Co. 
37  Wis.  31,  19  Am.  R.  747; 
Poertner  v.  Poertner,  66  Wis.  644; 
United  States  Exp.  Co.  v.  Jenkins, 
73  Wis.  471,  41  N.  W.  957;  Jones 
V.  Greaves,  26  Ohio  St.  2,  20  Am. 
R.  752;  Seybolt  v.  New  York,  &c. 
R.  Co.  95  N.  Y.  562;  Sprague  v. 
Dodge,  95  Am.  Dec.  523,  note.  But 
compare  Butman  v.  Hobbs,  35  Me. 
227;  Schultz  v.  Pacific  Ins.  Co.  14 
Fla.  73;  McConnell  v.  Delaware, 
&c.  Ins.  Co.  18  111.  228;  Thurtell  v. 
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or  destroy  testimony."  It  has  been  contended  that  when  the  fact 
that  documentary  evidence  has  been  suppressed,  altered  or  fab- 
ricated is  established,  it  should  be  assumed  that  the  contents  are  as 
claimed  by  the  other  party  ;^''  but  it  is  doubtful  if  the  correct  rule 
goes  to  that  extent.  Such  an  act  will,  however,  prevent  the  one 
guilty  from  proving  the  contents  of  the  documents  by  any  other 
evidence,  or  permit  the  other  party  to  do  so,  and  may  throw  sus- 
picion on  all  the  evidence  produced  by  him.^^  The  presumption 
which  arises  against  one  who  withholds  evidence  not  accessible  to 
the  other  party,  or  even  against  one  who  fabricates  or  destroys  evi- 
dence, may  be  sufficient  to  defeat  his  own  claim,  but  it  is  not,  of 
itself,  aside  from  any  other  evidence  or  under  ordinary  circum- 
stances, sufficient  to  make  a  case  for  the  party  having  the  burden  of 
proof." 


Beaumont,  1  Bing.  339.  We  cite 
only  a  few  of  the  authorities  here 
as  they  will  be  cited  more  appro- 
priately   elsewhere. 

°See  Bailey  v.  Shaw,  24  N.  H. 
297,  55  Am.  Dec.  241;  Shields  v. 
West,  17  Cal.  324;  The  Olinde 
Rodriguez,  174  U.  S.  510,  19  Sup. 
Ct.  851;  Riggs  v.  Pennsylvania 
R.  Co.  16  Fed.  804;  United  States 
v.  Randall,  Deady,  524,  543;  Van 
Ness  V.  Van  '  Ness,  32  N.  J.  Bq. 
669;  McCabe  v.  Franks,  44  Iowa, 
208;  McHugh  v.  McHugh,  186  Pa. 
St.  197,  65  Am.  St.  849;  Dimond  v. 
Henderson,  47  Wis.  172;  Armory 
V.  Dalamirie  1,  Str.  505.  Omnia 
praesunmntur  contra  spoliatorem 
or  in  odium  spoliatoris  omnia 
praesumuntur,  is  the  maxim  here 
applicable.  Broom's  Leg.  Max.  938, 
939. 

>°  Barker  v.  Ray,  2  Russ.  Ch.  63, 
72.  See,  also.  Gulf,  &c.  R.  Co.  v. 
Ellis,  54  Fed.  481;  Bast  Tenn.  &c. 
R.  Co.  V.  Douglass,  94  Ga.  547,  19 
S.  E.  885;  Dalston  v.  Coratsworth, 
1  P.  Wms.  731;  Denner  v.  South, 
Carolina  R.  Co.  4  Rich.  L.  329,  55 
Am.   Dec.   678;    Indianapolis  St.   R. 


Co.  v.  Darnell  (Ind  App.)  68  N. 
B.  609,  612. 

"  See  post,  §  227,  and  notes  to 
Cartier  v.  Troy  Lumber  Co. 
138  111.  533,  14  L.  R.  A.  470, 
and  Hay  v.  Peterson  (Wyo.),  34 
L.  R.  A.  581,  where  this  whole 
subject  is  fully  considered.  Officer 
tried  for  contempt  cannot  claim 
absolute  presumption  of  innocence 
which  applies  to  one  accused  of 
crime  if  he  remains  silent  and  re- 
fuses to  explain  suspicious  circum- 
stances. State  V.  O'Brien,  87  Minn. 
161,   91   N.   W.    297. 

"  Hanson  v.  Eustace's  Lessee,  2 
How.  653;  Bott  v.  Wood,  56  Miss. 
136;  Connell  v.  McLoughlin,  28 
Oreg.  230,  42  Pac.  218;  ,Spring 
Garden  Mut.  Ins.  Co.  v.  Evans,  9 
Md.  1;  Life,  &c.  Ins.  Co.  v.  Me- 
chanic, &c.  Ins.  Co.  7  Wend.  (N. 
Y.)  31,  34;  Gage  v.  Parmelee,  87 
111.  329;  Rector  v.  Rector,  8  111.  105, 
120;  Moulton  v.  Mason,  21  Mich. 
364;  Bachmeyer  v.  Mutual,  &c. 
Ass'n,  87  Wis.  325,  58  N.  W.  399; 
Cooper  V.  Gibbons,  3  Camp.  363. 
See,  also.  United  States  v.  Lee 
Huen,   118  Fed.   442,   456;    Meagley 
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§  95.  Innocence  in  criminal  cases. — The  presuinption  of  inno- 
cence is  particularly  applicable  in  prosecutions  for  crime.  As  is 
often  said,  every  one  is  presumed  to  be  innocent  until  he  is  shown 
to  be  guilty.^'  The  accused  starts  out  with  this  presumption  in  his 
favor,  and  the  criminal  law  requires  that  guilt  be  proved  beyond 
a  reasonable  doubt.  It  is  frequently  said  that  this  presumption 
accompanies  the  accused  throughout  the  whole  course  of  the  trial,'* 
and  that  it  is  evidence  or  in  the  nature  of  evidence  to  be  considered  by 
the  jury  in  favor  of  the  accused.^'  It  is  doubtless  true  that  the 
burden  of  proof  in  the  proper  sense  of  establishing  guUt  remains 
upon  the  prosecution  throughout  the  trial,  but  the  presumption, 
while  it  may  operate  to  place  this  burden  upon  the  prosecution, 
or  at  least  to  make  a  prima  facie  case  for  the  defendant  in  the  ab- 
sence of  evidence,  and  place  upon  the  prosecution  the  burden  of  going 
forward  with  the  evidence,  is  not,  according  to  the  better  doctrine, 
evidence  for  the  accused.  It  calls  for  evidence  from  the  prosecu- 
tion, but  is  not  itself  evidence  for  the  accused,  to  be  weighed  as 
such  and  thrown  into  the  scale  with  all  the  evidence  in  the  case.'' 

§  96.  Knowledge  of  the  law. — The  maxim  ignorantia  juris  non 
excusat  is  based  largely  on  the  consideration  that  were  those  charged 
with  some  breach  of  the  law  allowed  to  excuse  their  acts  by  plead- 
ing ignorance  of  their  illegality,  the  administration  of  justice  would 

v.   Hoyt,  125  N.   Y.   771,   26  N.   B.  901;  United  States  v.  Hart,  78  Fed. 

719;  Chaffee  &  Co.  v.  United  States,  868;    Wharton's    Crim.    Bv.    §    718; 

18  Wall.  516.    But  a  weak  case  for  Underbill's  Crim.  Ev.  §  17. 

the    party    having   the    burden    of  "  Farley   v.    State,   127   Ind.    419, 

proof   may   thus    be    strengthened.  26  N.  E.  898;  Arzman  v.  State,  123 

Byrne  v.  Brooklyn,  &c.  Co.  6  Misc.  Ind.   347,  24  N.   B.   123;    People  v. 

K.  260,  26  N.  Y.  S.  760;  Schreyer  v.  O'Brien,  106  Cal.  104,  39  Pac.  325; 

Turner  Mills  Co.  29  Oreg.  1,  43  Pac.  Commonwealth     v.      KimbaH,     24 

719.    Such  conduct  is  in  the  nature  Pick.    (Mass.)   366;    State  v.  Krug, 

of   an   admission   but   is   not  con-  12   Wash.   288,   41   Pac.    126;    State 

elusive.     Keesier  v.  State,  154  Ind.  v.  Gonce,  79  Mo.  600,  603;   Reeves 

242,  248,  56  N.  E.  232.  v.    State,   29    Fla.   527,   10   So.    901, 

"People  v.  Macard,  73  Mich.  15,  905;  1  Bish.  Cr.  Proc.  §  1104. 

25,  40  N.  W.  784;  People  v.  Pallis-  "  See  Coffin  v.  United  States,  156 

ter,   138  N.    Y.    601,   605,   33   N.   B.  U.     S.    432,    15     Sup.     Ct.    394;     1 

741;  Ogletree  v.  State,  28  Ala.  693;  Greenleaf  Bv.  §  34. 

Gardner  v.  State,  55  N.  J.  L.  17,  "State  v.   Smith,   65   Conn.   283, 

26  Atl.  30;  Williams  v.  State,  35  Tex.  31   Atl.    206.      See,    also.   Professor 

Cr.  App.  606,  34  S.  W.  943;  Territory  Thayer's    Criticism    of    the    CofBn 

V.  Burgess,  8  Mont.  57,  19  Pac.  558;  case   in   Thayer's   Prelim.    Treatise 

Reeves  v.  State,  29  Fla.  527,  10  So.  on  Bv.  Appendix  B,  and  ante  §  92. 
i 
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be  seriously  hindered,  if  not  absolutely  prevented.  Although  this 
rule,  or  presumption  of  knowledge  of  the  law,  as  it  is  often  called, 
has  its  most  frequent  application  in  criminal  law,  it  finds  an  im- 
portant place  in  civil  actions,  and  the  reasons  which  forbid  a  party 
to  urge  his  ignorance  of  the  law  as  a  defense  to  a  criminal  charge 
also  generally  forbid  that  he  should  be  heard  to  defend  a  tort  or 
his  failure  to  comply  with  some  contract  obligation  on  the  same 
ground.^'  Persons  are  presumed  to  know  the  legal  effect  of  the 
instruments  which  they  execute,  and  in  the  absence  of  fraud  or  mistake 
this  presumption  is  so  far  conclusive  that  no  evidence  can  be  introduced 
to  show  an  understanding  different  from  that  which  the  law  would 
imply  from  the  instrument  itself.^'  And  it  is  often  stated  in  general 
terms  that  every  one  is  presumed  to  know  the  law  when  ignorance  of 
it  would  relieve  him  from  the  consequences  of  a  wrongful  act  or  from 
liability  upon  a  contract.^"  But  it  is  a  perversion  of  the  maxim  that 
ignorance  of  the  law  does  not  excuse  to  say  that  everyone  is,  under  all 
circumstances,  presumed  to  know  the  law,^"  and  there  is  ordinarily  no 
presumption  of  knowledge  of  a  private  or  foreign  law  unless  a  party 
contracts  with  reference  thereto.^^ 


"  See  Patterson  v.  Prior,  18  Ind. 
440;   Wills  v.  Noyes,  12  Pick.  324; 
Black  V.  Ward,  27  Mich.  191;  Good- 
wyn  v.  Baldwin,  59  Ala.  127;  Mears 
V.    Graham,   8   Blackf.    (Ind.)    144 
Clarke    v.    Butcher,    9    Cow.    674 
Warder    v.    Tucker,    7    Mass.    449 
Shotwell  V.   Murray,   1   Johns.   Ch. 
512. 

"Gist  V.  Drakely,  2  Gill.  330,  41 
Am.  Dec.  426;  Clay  v.  Ballard,  9 
Rob.  (La.)  308,  41  Am.  Dec.  328; 
Clem  V.  Newcastle,  &c.  R.  Co.  9 
Tnd.  488,  68  Am.  Dec.  653;  Ker- 
nochan  v.  Murray,  111  N.  Y.  306, 
7  Am.  St.  744;  Harris  v.  Story,  2 
B.  D.  Smith  (N.  Y.)  363;  Doran 
V.  Mullen,  78  111.  342;  Mears  v. 
Graham,  8  Blackf.  (Ind.)  144;  Mu- 
tual Life  Ins.  Co.  v.  Phlnney,  178 
U.  S.  327,  20  Sup.  Ct.  906; 
Sturm  v.  Boker,  150  U.  S.  312,  14 
Sup.  Ct.  99,  107.  So,  of  course, 
they  are  presumed  to  know  the 
contents  of  the  writings  they  sign. 


Clem  V.  Newcastle,  &c.  R.  Co.  9 
Ind.  488,  68  Am.  Dec.  653;  Doran 
V.  Mullen,  78  111.  342;  Harris  v. 
Story,  2  E.  D.  Smith  (N.  Y.)  363. 
But  not  necessarily  if  one  merely 
signs  as  a  witness.  Hill  v.  Johns- 
ton, 3   Ired.   Eq.    (N.   Car.)    432. 

"Barr  v.  Chicago,  &c.  R.  Co.  10 
Ind.  App.  433,  37  N.  E.  814,  817; 
Lawson's  Law  of  Presumptive  Ev. 
5. 

"Martindale  v.  Falkner,  2  C.  B. 
706,  719;  Jones  v.  Randall,  1  Comp. 
37;  Queen  v.  Mayor  of  Lewksburg, 
L.  R.  3  Q.  B.  629;  Black  v.  Ward, 
27  Mich.  191;  Cutter  v.  State,  36 
N.  J.  L.  125. 

^  Cambioso  v.  Maffet,  2  Wash. 
C.  C.  98,  104;  Stedman  v.  Davis, 
93  N.  Y.  32;  State  v.  Butts,  3  S. 
Dak.  577;  Haven  v.  Foster,  9  Pick. 
(Mass.)  112;  King  v.  Doolittle,  1 
Head  (Tenn.)  77.  So  relief  may 
sometimes  be  granted  even  where 
there  is  a  mistake  of  law,  although 
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§  97.  Natural  consequences  of  acts. — It  is  frequently  stated  as  a 
rule  of  law  well  settled  by  the  decisions  of  the  courts,  that  a  man  of 
sound  mind  is  presumed  to  know  and  intend  the  natural  and  necessary 
consequences  of  his  voluntary  acts."^  Thus  where  one  purposely  does 
an  act  which  tends  directly  to  destroy  life  it  is  presumed  that  it  was  his 
intention  to  destroy  life  f^  and  so  it  is  presumed  that  one  who  wilfully 
sets  fire  to  the  property  of  another  intends  to  injure  the  owner.^* 
This  presumption  also  obtains  in  civil  cases.  Thus  where  one  publishes 
a  libel  he  is  presumed  to  have  intended  an  injury/''  or  where  one 
heavily  in  debt  makes  a  voluntary  conveyance  of  his  property,  he  is 
presumed  to  have  intended  to  defraud  his  creditors.'"'  This  presump- 
tion is  not,  however,  always  conclusive  or  sufficient  to  supply  proof  of  a 


the  general  rule  is  that  It  will  not 
be  granted  from  a  mistake  of  law 
alone.  But  it  is  held  that  a  for- 
eigner trading  in  this  country  is 
bound  to  take  notice  of  our  laws. 
Hill  V.  Spear,  50  N.  H.  253,  9  Am. 
R.  205,  206,  citing  Cambioso  v. 
Maffet,  2  Wash.  C.  C.  98,  104.  But 
see  Honegger  v.  Wethsfein,  94  N. 
Y.  252. 

"Holmes  v.  Holmes,  &c.  Co.  37 
Conn.  278;  Bradley  v.  People,  8 
Colo.  599;  Reynolds  v.  United 
States,  98  U.  S.  145,  168;  Haw- 
thorne v.  State,  58  Miss.  779; 
Achey  v.  State,  64  Ind.  56;  State  v. 
Byrd  (N.  C.)  28  S.  E.  353;  King 
V.  Sheppard,  Russ.  &  R.  C.  C.  169; 
Regina  v.  Hill,  2  Moody,  Cr.  C.  30, 
although  it  would,  perhaps,  be  bet- 
ter to  say  he  is  chargeable  there- 
with. 

^'  Commonwealth  v.  York,  9  Met. 
93,  43  Am.  Dec.  373;  Common- 
wealth v.  Webster,  5  Cush.  (Mass.) 
295,  305;  Newport  v.  State,  140  Ind. 
299,  39  N.  E.  926;  State  v.  Smith, 
2  Stroble.  (S.  Car.)  77.  See,  also, 
Allen  V.  United  States,  164  U.  ,S. 
492,  17  Sup.  Ct.  154;  Spies  v. 
People,  122  111.  174,  12  N.  B.  865; 
State  V.  Bertrand,  3  Ore.  61 ;    State  v. 


Holme,  54  Mo.  153;  Riggs  v.  State, 
30  Miss.  635;  Commonwealth  v. 
Drum,  58  Pa.  St.  9,  17. 

"  Rex  V.  Farrington,  Russ.  &  R. 
C.  C.  207.  But  it  is  held  that  set- 
ting fire  to  a  jail  in  an  attempt 
to  escape,  without  intending  to 
burn  it,  is  not  arson.  People  v. 
Cotteral,   18  Johns.    (N.   Y.)    115. 

==Haire  v.  Wilson,  9  Barn.  &  C. 
643;  King  v.  Harvey,  3  D.  &  R. 
464.  And  malice  is  presumed. 
Boehmer  v.  Detroit,  &c.  Co.  94 
Mich.  7,  53  N.  W.  822;  Pit?patrick 
V.  Daily,  &c.  Pub.  Co.  48  La.  Ann. 
1116;  ScuUin  v.  Harper,  78  Fed. 
460;  Purr  v.  Speed,  74  Miss.  423, 
21  So.   562. 

^'Kaine  v.  Weigley,  22  Pa.  St. 
179;  Personette  v.  Cronkhite,  140 
Ind.  586,  40  N.  B.  59.  See,  also, 
Ecker  v.  McAllister,  45  Md.  29"; 
Denny  v.  Dana,  2  Cush.  (liass.) 
160.  So  intent  to  defraud  has  been 
inferred  from  forgery.  Henderson 
V.  State,  14  Tex.  503,  517;  Rex  v. 
Mazagora,  Russ.  &  R.  C.  C.  291; 
Regina  v.  Hill,  2  Moody,  Cr.  C.  30, 
8  Cas.  &  P.  274.  See,  also,  as  to 
effect  of  failure  to  produce  books. 
National  Bank  v.  Hobbs,  118  Fed. 
626. 
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specific  criminal  intent,^^  and  it  does  not  extend  to  remoite  ajid 
improbable  consequences.-* 

§  98.  Malice. — In  criminal  law,  and  especially  in  cases  of  homi- 
cide in  which  malice  is  an  ingredient,  when  an.  intentional  homicide  is 
proved  with  no  justification  or  excuse  appearing  in  evidence,  then, 
according  to  the  weight  of  authority,  malice  is  presumed  as  the  motive 
of  the  crime.^°  Blackstone  says:  "All  homicide  is  presumed  to  be 
malicious  until  the  contrary  appeareth  in  evidence."  But  as  this, 
contrary  to  the  spirit  of  the  common  law,  seems  to  place  the  burden  of 
proof  upon  the  defendant,  and  arbitrarily  assumes  the  homicide  to  be 
unlawful  and  of  the  most  aggravated  character,  modem  authorities 
are  inclined  to  take  a  more  liberal  view  and  treat  the  presumption,  if 
any,  as  one  of  fact  rather  than  a  conclusive  presumption  of  law,  and  so 
state  the  rule  as  to  leave  the  burden  of  proof  in  the  true  sense,  as 
distinguished  from  the  burden  of  going  forward  with  the  evidence,  on 
the  prosecution  throughout  the  case.'"    In  civil  actions  many  of  the 


"People  V.  Flack,  125  N.  Y.  324, 
335,  26  N.  E.  267;  People  v.  Plath, 
100  N.  Y.  590,  53  Am.  R.  236;  Fil- 
Hins  V.  People,  69  N.  Y.  101;  Peo- 
Jle  V.  Baker,  96  N.  Y.  340;  Rich- 
ardson V.  State,  32  Tex.  Cr.  App. 
524,  24  S.  W.  894;  Jones  v.  How- 
land,  8  Mete.  (Mass.)  377;  Quine- 
bang  Bank  v.  Brewster,  30  C!onn. 
559;  Burke  v.  State,  71  Ala.  377; 
State  V.  Gibson,  111  Mo.  92,  102, 
19  S.  W.  980;  Roberts  v.  People, 
19  Mich.  401;  State  v.  De  Bolt,  104 
la.  105,  73  N.  W.  500;  People  v. 
Landman,  103  Cal.  577,  37  Pac.  518 
Cutter  V.  State,  36  N.  J.  L.  125 
Clem  V.  State,  31  Ind.  480,  484 
Madden  v.  State,  1  Kans.  340,  356 
State  V.  Swayze,  30  La.  Ann.  pt. 
2,  1323.  It  is  treated  in  most  of  the 
authorities  just  cited  as  an  infer- 
ence of  fact  or  a  rule  to  aid  the 
jury  rather  than  a  presumption  of 
law,  and  while  the  law,  in  many 
cases,  forbids  that  a  man  should 
avoid  the  consequences  of  his  il- 
legal act  by  saying  that  he  did  not 
intend   them,   it  would  seem   that 


this  is  a  rule  of  positive  or  sub- 
stantive law  rather  than  a  conclu- 
sive presumption. 

"Nicol  V.  Crittenden,  55  Ga.  497. 
See,  also,  Lacefield  v.  State,  34  Ark. 
275,  281  (not  responsible  for  natur- 
al consequences  which  are  not 
actually  produced). 

^"Oliver  v.  State,  17  Ala.  587; 
Compton  V.  State,  110  Ala.  24,  20 
So.  119;  Davis  v.  State,  25  Ohio  St 
369;  State  v.  Gillick,  7  Iowa,  287; 
Davis  V.  State,  51  Neb.  301,  70  N. 
W.  984;  Preuit  v.  People,  5  Neb. 
377;  Clarke  v.  State,  35  Ga.  75; 
Murphy  v.  People,  37  111.  447;  Com- 
monwealth V.  York,  9  Mete.  (Mass.) 
93;  Commonwealth  v.  Drew,  4  Mass. 
391;  Mitchell  v.  State,  5  Yerg. 
(Tenn.)  340;  State  v.  Willis,  63  N. 
C.  26;  State  v.  Whitson,  111  N.  Car. 
695,  16  S.  E.  332;  Green  v.  State, 
28  Miss.  687;  Spies  v.  People,  122 
111.  174,  3  Am.  St.  320;  Harris  v. 
State,  8  Tex.  App.  90;  Martinez  v. 
State,  30  Tex.  App.  129.  See,  also, 
Rutherford  v.  Foster,  125  Fed.  187. 

'°  See  authorities  cited  in  next  to 
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courts  also  recognize  the  presumption  of  malice  from  certain  wrongful 
acts  and  hold  that  any  unlawful  act  done  wilfully  and  purposely  to  the 
injury  of  another  is  malicious.^^  But  here,  too,  it  may  be  said  that 
the  rule  is  one  of  substantive  law  rather  than  a  conclusive  presumption, 
and  does  not,  ordinarily,  apply  where  express  malice  is  required  to  bo 
shown.^" 

§  99.  Regularity  of  proceedings. — To  the  end  that  the  judicial 
and  official  acts  of  the  courts  may  be  upheld,  and  especially  after  such 
a  lapse  of  time  that  it  would  be  practically  impossible  to  furnish 
extraneous  proof  that  the  requirements  of  the  law  were  in  all  respects 
complied  with,  a  presumption  is  generally  indulged  in  favor  of  the 
regularity  of  such  judicial  acts.  Thus,  in  respect  to  jurisdiction,  it  is 
said  that  "Nothing  is  intended  to  be  out  of  the  jurisdiction  of  a 
superior  court  but  what  especially  appears  to  be  so."'*  So  the 
presumption  holds  in  favor  of  a  court  of  general  jurisdiction,  that  in 
its  acts  it  had  jurisdiction  of  both  the  person  of  the  defendant  and  of 
the  subject  matter  of  the  action,  even  though  these  facts  should  not 
appear  of  record.'*  And  if  the  records  are  silent  on  the  subject  of 
last  note  to  last  preceding  section,      the  law  conclusively  presumes  mal- 


and  review  of  authorities  on  both 
sides  in  note  to  People  v.  Flack 
(125  N.  Y.  324),  11  L.  R.  A.  807,  813; 
1  Taylor's  Ev.  (Chamberlayne's 
ed.)  183  et  seq.;  Wharton's  Grim. 
Ev.   §   738. 

"King  V.  Root,  4  Wend.  113,  21 
Am.  Deo.  102;  Commonwealth  v. 
Snelling,  15  Pick.  337;  Byrket  v. 
Monohon,  7  Blackf.  (Ind.)  83; 
Haire  v.  Wilson,  9  Barn.  &  C.  643; 
Fisher  v.  Clement,  10  Barn.  &  C. 
472;  Bodwell  v.  Osgood,  3  Pick. 
379;  Rearick  v.  Wilcox,  81  111.  77; 
Pennington  v.   Meeks,   46  Mo.   217. 

""Dillard  v.  Collins,  25  Gratt. 
(Va.)  343;  State  v.  Hessenkamp, 
17  la.  25;  Commonwealth  v.  Will- 
iams, 110  Mass.  401;  Commonwealth 
V.  Bakeman,  105  Mass.  53.  See 
Regina  v.  Labouchere,  14  Cox  C.  C. 
419;  Bromage  v.  Prosser,  4  B.  &  C. 
247;  Gilpin  v.  Fowler,  9  Exch.  615. 
It  will  be  found  that  in  most  of 
the  cases  in  which  it  is  said  that 


ice,  actual  or  express  malice  was 
not  in  reality,  under  the  substan- 
tive law,  a  necessary  or  material 
part  of  the  offense  or  cause  of  ac- 
tion. 

=»  Kenney  v.  Greer,  13  111.  432,  54 
Am.  Dec.  439;  Adams  v.  Cowles,  95 
Mo.  501,  6  Am.  St.  74;  Royse  v. 
Turnbaugh,  117  Ind.  539;  Goar  v. 
Maranda,  57  Ind.  339;  Peacock  v. 
Bell,  1  Saund.  73,  74;  Howard  v. 
Gossett,  10  Q.  B.  359;  1  Elliott's 
Gen.  Pr.  §  255. 

"Galpin  v.  Page,  18  Wall.  350; 
Foot  V.  Stevens,  17  Wend.  483; 
Voorhees  v.  United  States  Bank, 
10  Peters,  449;  Foster  v.  Givens,  67 
Fed.  684;  Horner  v.  Doe,  1  Ind.  130, 

48  Am.  Dec.  355;  Fox  v.  Hoyt,  12 
Conn.  491,  31  Am.  Dec.  760;  Ames 
V.  Williams,  72  Miss.  760, .  17  So. 
762;  Reynolds  v.  Stansbury,  20 
Ohio,  344,  55  Am.  Dec.  459;  Carter 
V.   Jones,   5   Ired.   Eq.    (N.   C.)    196, 

49  Am.    Dec.    425;    Herd    v.    Cist 
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jurisdiction,  or  are  lost,  or  the  record  is  incomplete  on  the  subject, 
unless  the  want  of  jurisdiction  is  distinctly  shown  it  will  be  pre- 
eiimed.'°  No  presumption,  however,  can  be  allowed  which  necessarily 
tends  to  contradict  the  statements  of  the  record,  and  where  the 
record  states  what  steps  were  taken  it  will  not  be  presumed  that 
others  were  taken  where  to  do  so  would  contradict  the  record.^" 


(Ky.)  12  S.  W.  466;  Hempstead  v. 
Cargill,  46  Minn.  141;  Sichler  v. 
Look,  93  Cal.  600;  1  Elliott's  Gen. 
Pr.  §§  255,  257,  258. 

"Horner  v.  Doe,  1  Ind.  130,  48 
Am.  Dec.  355;  Sims  v.  Gray,  109 
Ind.  501;  Coit  v.  Haven,  30  Conn. 
190,  79  Am.  Dee.  244;  Lawyer  v. 
White,  27  Tex.  250;  Swearengen  v. 
Gulick,  67  111.  208;  Sharp  v.  Brunn- 
ings,  35  Cal.  528;  Graves  v.  First 
National  Bank,  77  Tex.  555;  Wil- 
kerson  v.  Shoonmaker,  77  Tex.  615, 
19  Am.  St.  803;  Yaeger  v.  City  of 
Henry,  39  111.  App.  21;  Evans  v. 
Young,  10  Colo.  316,  15  Pac.  424; 
Herrick  v.  Butler,  30  Minn.  156,  14 
N.  W.  794;  Crank  v.  Flowers,  4 
Heisk.  (Tenn.)  629;  Welsh  v. 
Childs,  17  Ohio  St.  319;  Tallman  v. 
Ely,  6  Wis.  244;  Stockslager  v. 
United  States,  116  Fed.  590.  These 
presumptions,  of  course,  are  not 
necessarily  conclusive  against  a  di- 
rect attack,  but  they  are  generally 
conclusive  as  against  a  collat- 
teral  attack.  See,  also,  Hadley  v. 
Bourdeaux  (Minn.)  95  N.  W.  1109; 
Gulickson  v.  Bodkin,  78  Minn,  33, 
80  N.  W.  783,  79  Am.  St  352,  and 
note. 

"Galpin  v.  Page,  18  Wall.  350, 
364;  Settlemier  v.  Sullivan,  97  U.  S. 
444,  449;  Read  v.  French,  28  N.  Y. 
285;  Hering  v.  Chambers,  103  Pa. 
St.  172,  175;  Dennison  v.  Taylor, 
142  111.  45,  31  N.  E.  148;  Clark  v. 
Thompson,  47  111.  25,  95  Am,  Dec. 
457;  Watson  v.  Miller,  69  Tex.  175, 
5  S.  W.  680;  Renier  v.  Hurlbut,  SI 
Wis.  24,  14  L.  R.  A.  562;   Hahn  v. 


Kelly,  34  Cal.  391,  94  Am.  Dec.  742. 
But  see  Weaver  v.  Brown,  87  Ala. 
533.  As  where  a  guardian  ad  litem 
appears  for  Infant  defendants  when 
the  record  states  there  was  default, 
Shafer  v.  Gates,  2  B.  Mon.  (Ky.) 
453,  38  Am.  Dec.  164.  The  introduc- 
tion of  extraneous  evidence  in  a 
collateral  proceeding  is  not  allowed 
to  rebut  the  recitals  in  a  domestic 
judgment.  Walker  v.  Cronkite,  40 
Fed.  133;  Grignon  v.  Astor,  2  How. 
(U.  S.)  319;  Granger  v.  Clark,  22 
Me.  128;  Witcher  v.  Robertson,  78 
Va.  602;  Cook  v.  Darling,  18  Pick. 
393;  Ames  v.  Williams,  72  Miss. 
760,  775,  17  So.  762;  Cincinnati,  &c. 
R.  Co.  V.  Belle  Centre,  48  Ohio  St 
273,  27  N.  E.  464;  Hartman  v.  Og- 
born,  54  Pa.  St.  120,  93  Am.  Dec. 
679;  Callen  v.  Ellison,  13  Ohio  St. 
446,  82  Am.  Dec.  448;  Rogers  v. 
Beauchamp,  102  Ind.  33;  1  Elliott's 
Gen.  Pr.  §§  261,  262;  Morrill  v.  Mor- 
rill (20  Ore.  96),  23  Am.  St.  103  and 
note.  But  see  Ferguson  v.  Craw- 
ford, 70  N.  Y.  253,  26  Am.  R. 
589;  Thompson  v.  Whitman,  18 
Wall.  (U.  S.)  457;  Pennywit  v. 
Foote,  27  Ohio  St  600,  618,  22  Am. 
R.  340,  357.  But  it  may  be 
shown  that  the  record  contradicts 
itself.  See  Callin  v.  Ellison,  13 
Ohio  St  446,  82  Am.  Dec.  448; 
Aspinwall  v.  Sabin,  22  Neb.  73,  3 
Am.  St  258;  Adams  v.  Cowles,  95 
Mo.  501,  6  Am.  St  74.  See,  also. 
Turner  v.  Jenkins,  79  111.  228;  Smith 
V.  Wood,  37  Tex.  616;  Tread  way  v. 
Eastburn,  57  Tex.  209.  See  general- 
ly 1  Elliott's  Gen.  Pr.  §  258. 
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§  100.    Presumption  where  courts  exercise  special  authority. — 

The  weight  of  authority  is  to  the  effect  that  where  the  proceedings  are 
Under  special  statutory  authority  and  ministerial  in  their  nature,  or 
are  not  according  to  the  course  of  the  common  law,  no  presumption 
of  jurisdiction  and  regularity  arises,  even  though  the  court  is  ome  of 
general  jurisdiction.^'  Thus  it  has  been  held  that  no  such  presump- 
tion should  be  indulged  where  the  service  is  by  publication  under  a 
'  statute  providing  for  publication  as  to  non-residents.^'  But  we  can 
perceive  no  reason  for  this  distinction  made  by  some  of  the  cases  as  to 
the  exercise  of  statutory  authority  and  axe  persuaded  that,  on  principle, 
the  cases  which  affirm  that  such  a  distinction  exists  are  wrong.  If  the 
rank  of  the  tribunal  is  such  as  to  entitle  it  to  the  benefit  of  the 
presumption  there  is  no  reason  why  the  exercise  of  one  judicial  power 
rather  than  another  should  either  broaden  or  narrow  the  rule.  The 
presumption  is  founded  on  the  principle  that  the  court  will  follow  the 
law,  do  its  duty  and  do  it  properly,  and,  certainly,  the  nature  of  the 
power  exercised,  whether  special  or  general,  can  not  exert  any  influence 
upon  the  question.^'  We  can  see  no  more  reason  for  asserting  that  in 
rendering  a  judgment  in  an  action  of  assumpsit  the  presumption  is 

31  Am.  St.  80;  Applegate  v.  Lex- 
ington, &o.  Mining  Co.  117  U.  S. 
255,  6  Sup.  Ct.  742;  Gemmell  v. 
Rice,  13  Minn.  400;  Bssig  v.  Lower, 
120  Ind.  239;  Hatin  v.  Kelly,  34  Cal. 
391,  94  Am.  Dec.  742,  and  note; 
Hammond  v.  Davenport,  16  Ohio 
St.  177.  See  further  as  to  service 
on  non-residents.  Rand  v.  Ransom, 
154  Mass.  87,  28  N.  E.  6;  Fergu- 
son V.  Jones,  17  Ore.  204. 

"  See  Leonard  v.  Sparks,  117  Mo. 
103,  22  S.  W.  899,  38  Am.  St.  646; 
Elliott  V.  Peirsol,  1  Pet.  (U.  S.) 
328;  Barney  v.  Saunders,  16  How. 
(U.  S.)  535;  Evansville,  &c.  R.  Co. 
V.  City  of  Evansville,  15  Ind.  395; 
Reynolds  v.  Farls,  80  Ind.  14; 
Tucker  v.  Sellers,  130  Ind.  514; 
Diehl  V.  Page,  3  N.J.  Eq.  143;  Ham- 
ilton v.  Burum,  3  Yerg.  (Tenn.) 
355;  Hardy  v.  Beaty,  84  Tex.  562, 
31  Am.  St.  80;  Hammond  v.  Daven- 
port, 16  Ohio  St.  177;  McPherson  v. 
CunlifC,   11   Serg.   &  R.    (Pa.)    422, 


"Pulaski  Co.  v.  Stuart  &  Co.  28 
Gratt.  (Va.)  872;  Thatcher  v. 
Powell,  6  Wheat.  (U.  S.)  119; 
Tolmie's  Lessee  v.  Thompson,  3 
Cranch  C.  C.  123;  Gunn  v.  Howell, 
27  Ala.  663,  62  Am.  Dec.  785; 
Shivers  v.  Wilson,  5  Har.  &  J. 
130,  9  Am.  Dec.  497;  Denning  v. 
Corwin,  11  Wend.  (N.  Y.)  647; 
Embury  v.  Conner,  3  N.  Y.  511,  53 
Am.  Dec.  325;  Cooper  v.  Sunder- 
land, 3  la.  114,  66  Am.  Dec.  52; 
Ludlow  V.  Johnson,  3  Ohio,  553,  17 
Am.  Dec.  609.  But  see  Harvey  v. 
Tyler,  2  Wall.   (U.  S.)   328,  332. 

"»Galpin  v.  Page,  18  Wall.  (U. 
S.)  350;  Jordan  v.  Giblin,  12  Cal. 
100;  Boyland  v.  Boyland,  18  111.  551; 
Godfrey  v.  Valentine,  39  Minn.  336, 
12  Am.  St.  657;  Brownfield  v.  Dyer, 
7  Bush  (Ky.)  505;  Morse  v.  Pres- 
by,  25  N.  H.  299,  302;  Common- 
wealth V.  Blood,  97  Mass.  538.  But 
see  Stewart  v.  Anderson,  70  Tex. 
588;  Hardy  v.  Beaty,  84  Tex.  562, 
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that  there  was  jurisdiction,  than  there  is  for  so  asserting  where  the 
court  appoints  a  receiver  under  statutory  authority. 

§  101.  Inferior  tribunals, — The  rule  is  that  no  presumptions  or  in- 
tendments are  made  in  favor  of  the  jurisdiction  of  inferior  tribunals." 
Some  of  the  courts  declare  that  "nothing  is  within  the  jurisdiction  of 
an  inferior  court  except  that  which  specially  appears  to  be  so,"  but  this 
we  regard  as  an  extravagant  statement  of  the  general  rule,  for  we 
believe  that  if  from  the  whole  record  it  appears  generally  that  there  is 
jurisdiction  the  proceedings  can  not  be  deemed  void.*^  There  is  little 
diversity  of  opinion  as  to  the  general  rule  stated  in  the  opening 


14  Am.  Dec.  642;  Apel  v.  Kelsey, 
52  Ark.  341,  20  Am.  St.  183;  Had- 
ley  v.  Bourdeaux  (Minn.),  95  N. 
W.  1109. 

But  compare  authorities  cited  In 
preceding  notes  to  this  section,  and 
also  Foster  v.  Glazener,  27  Ala. 
391;  Board,  &c.  v.  Gwin,  136  Ind. 
562;  Newcomb  v.  Newcomb,  13 
Bush  (Ky.)  544,  26  Am.  R.  222; 
Root  V.  McFerrin,  37  Miss.  17,  75 
Am.  Dec.  49.  It  may  well  be  that 
as  to  ministerial  duties,  if  such 
duties  can  be  imposed  upon  courts 
at  all,  the  presumption  should  not 
prevail,  but  certainly  as  to  judicial 
powers  and  acts  of  the  court  as 
such,  at  least  when  exercised  ac- 
cording to  the  common  law  or 
chancery  practice,  the  presumption 
should  not  be  denied  merely  because 
the  act  was  authorized  by  some  ex- 
press statute.  See  Reinhart  v. 
Blackshear,  105  Ga.  799;  Goudy  v. 
Hall,  36  111.  313,  87  Am.  Dec.  217; 
Cooper  V.  Sunderland,  3  la.  114,  66 
Am.  Dec.  52;  Wright  v.  Nostrand, 
94  N.  Y.  31;  Voorhees  v.  Jackson, 
10  Pet.  (U.  S.)  449. 

"Peacock  v.  Bell,  1  Saund.  73; 
Hanna  v.  Morrow,  43  Ark.  107;  Bor- 
den V.  State,  11  Ark.  519,  54  Am. 
Dec.  217;  Victor,  &c.  Co.  v.  Justice, 
&c.  Court,  18  Nev.  21;  Tompert 
V.    Lithgow,    1    Bush.     (Ky.)     176; 


Thatcher  v.  Powell,  6  Wheat.  119; 
Palmer  v.  Oakley,  2  Doug.  433,  47 
Am.  Dec.  41;  Goulding  v.  Clark, 
34  N.  H.  148;  Tucker  v.  Harris,  13 
Ga.  1,  58  Am.  Dec.  488;  Lowry  v. 
Erwin,  6  Rob.  (La.)  192,  39  Am. 
Dec.  556;  Harvey  v.  Tyler,  2  Wall. 
328;  Dick  v.  Wilson,  10  Ore.  490; 
Smith  V.  Finley,  52  Ark.  373; 
Granite  Bank  v.  Treat,  18  Me.  340; 
Wight  V.  Warner,  1  Dougl.  (Mich.) 
384;  Spear  v.  Carter,  1  Mich.  19; 
Barrett  v.  Crane,  16  Vt.  246^  Ohio, 
&c.  Co.  V.  Shultz,  31  Ind.  150; 
Perkins  v.  Attaway,  14  Ga.  27;  New 
Jersey  R.  &c.  Co.  v.  Suydam,  17  N. 
J.  L.  25;  Kane  v.  Desmond,  63  Cal. 
464;  Keybers  v.  McComber,  67  Cal. 
395.  See  generally  Mallett  v.  Uncle 
Sam,  &c.  Co.  1  Nev.  188;  Gallatian 
V.  Cunningham,  8  Cowen,  361 
Rowley  v.  Howard,  23  Cal.  401 
Gilbert  v.  York,  111  N.  Y.  544 
Western  U.  Tel.  Co.  v.  Bright,  90 
Va.  778,  20  S.  B.  146;  People  v. 
Seelye,  146  111.  189,  32  N.  B.  458; 
Anderson  v.  Gray,  134  111.  550,  23 
Am.  St.  696;  Davenport  Mills  Co. 
V.  Chambers,  146  Ind.  156,  44  N. 
E.  1109;  Clayborn  v.  Tompkins,  141 
Ind.  19,  22,  40  N.  B.  121;  Jones  v. 
Cullen,  142  Ind.  335,  343,  40  N.  E. 
124. 

"  Karnes    v.    Alexander,    92    Mo. 
660,  4  S.  W.  518. 
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sentence  of  this  paragraph,  although  there  is  a  wide  diversity  of  opinion 
as  to  what  shall  be  considered  an  inferior  tribunal.  Where  jurisdiction 
once  attaches,  the  same  presumptions  should  attend  the  proceedings  of 
a  court  of  inferior  jurisdiction  as  those  which  prevail  in  regard  to 
courts  of  superior  jurisdiction.*^  The  proceedings  of  a  court  of  inferior 
jurisdiction  are  no  more  vulnerable  to  collateral  attacks  than  are  those 
of  the  highest  courts  if  it  affirmatively  appears  that  it  has  rightfully 
acquired  jurisdiction  of  the  case. 

§  102.  Foreign  judgments. — Even  in  the  case  of  a  foreign  judg- 
ment of  a  court  of  record  and  general  jurisdiction,  the  presumption  is 
that  the  court  had  jurisdiction  to  render  the  judgment  in  question,*^ 
and  that  its  proceedings  were  regular.**  There  is,  however,  no  such 
presumption  of  jurisdiction  in  the  case  of  a  judgment  of  a  foreign 
court  of  inferior  and  limited  jurisdiction,*^  nor,  it  seems,  where  the 


"Board,  &c.  v.  Markle,  46  Ind. 
96;  Levy  v.  Ferguson,  &c.  Co.  51 
Ark.  317,  11  S.  W.  284;  Vlsart  v. 
Bush,  46  Ark.  153;  Chicago,  &c.  R. 
Co.  V.  Chamberlain,  84  111.  333; 
State  V.  Hinohman,  27  Pa.  St.  479; 
Little  V.  Sinnett,  7  Iowa,  324; 
Pursley  v.  Hayes.  22  Iowa,  11; 
Perrine  v.  Farr,  2  Zab.  (N.  J.)  356; 
Bell  V.  Raymond,  18  Conn.  91; 
Shoemaker  v.  Brown,  10  Kan.  383; 
Bernal  v.  Lynch,  36  Cal.  135;  Shel- 
don V.  Wright,  5  N.  Y.  497;  Reid  v. 
Spoon,  66  N.  Car.  415;  Traer  v. 
Whitman,  56  Iowa,  443;  Moore  v. 
Jetfers,  53  Iowa,  202;  Bacon  v. 
Bassett,  19  Wis.  45;  Driscoll  v. 
Smith,  59  Wis.  38;  Smith  v.  Claus- 
meier,  136  Ind.  105,  35  N.  E.  904; 
Hobbs  V.  Board,  116  Ind.  376,  19 
N.  E.  186;  Cannon  v.  Cooper,  39 
Miss.  784,  80  Am.  Dee.   101. 

"Buffum  V.  Stimpson,  5  Allen 
(Mass.)  591,  81  Am.  Dec.  767;  Van 
Norman  v.  Gordon,  172  Mass.  576, 
53  N.  E.  267;  Dodge  v.  Coffin,  15 
Kans.  277;  Bogan  v.  Hamilton,  90 
Ala.  454,  8  So.  186;  Smith  v.  Cen- 
tral Trust  Co.  154  N.  Y.  333,  48  N. 
E.   553;   Bailey  v.  Martin,  119  Ind. 


103,  21  N.  E.  346;  Bruckman  v. 
Taussig,  7  Colo.  561;  Molony  v.  Gil- 
bons,  2  Campb.  502;  Sheehy  v. 
Professional  L.  &c.  Soc.  3  C.  B.  N. 
S.  597,  91  E.  C.  L.  597.  But  see 
Hanley  v.  Donoghue,  116  U.  S.  1,  6 
Sup.  Ct.  242;  Green  v.  Equitable, 
&c.  Ass'n,  105  la.  628,  75  N.  W. 
635;  Karns  v.  Kunkle,  2  Minn.  313; 
St.  Clair  v.  Cox,  106  U.  S.  350; 
Drake  v.  Granger,  22  Pla.  348; 
Bimeler  v.  Dawson,  5  111.  536,  39 
Am.  Dec.  430;  Griggs  v.  Becker, 
87  Wis.  313,  58  N.  W.  396. 

"Dunstan  v.  Higgins,  138  N.  Y. 
70,  33  N.  E.  729,  20  L.  R.  A.  668 
and  note;  Hallum  v.  Dickinson,  54 
Ark.  311,  15  S.  W.  775;  Bpps  v. 
Buckmaster,  104  Ga,  698,  30  S.  E. 
959;  Stewart  v.  Stewart,  27  W.  Va. 
167;  Taylor  v.  Ford,  22  W.  R.  47,  29 
L.  T.  N.  S.  392;  Harper  v.  Nichol, 
13  Tex  151;  Kyle  v.  Van  Bibber, 
7  La.  Ann.  575,  576.  See,  also, 
Laing  v.  Rigney,  160  U.  S.  531,  16 
Sup.  Ct.  R.  366;  Lockhart  v.  Locke, 
42  Ark.  17. 

"  Louisville,  &c.  R.  Co.  v.  Parish, 
6  Ind.  App.  89,  33  N.  B.  122;  Beal 
V.  Smith,  14  Tex.   305;    Kopperl  v. 
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authority  to  render  such  a  judgment  is  purely  statutory.*'  It  is  also 
generally  held  that  the  jurisdiction  of  a  foreign  court,  even  of  general 
jurisdiction,  may  be  inquired  into,  at  least  where  jurisdiction,  does  not 
appear  of  record,*'  although  there  is  considerable  conflict  of  authority 
upon  this  proposition.** 

§  103.  Authority. — It  has  long  been  held  both  in  England  and  in 
the  United  States  that  proper  appointment  to  ofiBce  may  be  presumed, 
until  the  contrary  appears,  from  the  fact  that  one  has  acted  in  an 
ofiBcial  capacity,  and  it  has  also  been  held  that  such  presumption 
attends  the  officer  in  all  his  acts,  and  in  actions  both  civil  and 
criminal,  whether  the  action  be  brought  in  the  name  of  the  officer  or 
the  title  be  put  directly  in  issue  by  the  pleadings.*'  The  presumption 
is  not  restricted  to  officers  of  a  strictly  public  nature,  but  has  been  held 


Nagy,  37  111.  App.  23;  Fritz  v. 
Fisher,  5  Clark  (Pa.)  350,  3  Am. 
L.  Reg.  243;  McPherson  v.  McMill- 
an, 3  U.  C.  Q.  B.  30;  Galpin  v. 
Page,  18  Wall.  350. 

*■  Kelley  v.  Kelley,  161  Mass.  Ill, 
42  Am.  St.  389;  Commonwealth  v. 
Blood,  97  Mass.  538;  Pond  v.  Si- 
mons, 17  Ind.  App.  84,  45  N.  B.  48, 
46  N.  B.  153;  Hofheimer  v.  Losen, 
24  Mo.  App.  652.  See,  also,  Gunn  v. 
Howell,  27  Ala.  663,  62  Am.  Dec. 
785. 

"  See  Bartlett  v.  Knight,  1  Mass. 
401,  2  Am.  Dec.  36  and  note;  Carle- 
ton  V.  Bickford,  13  Gray  (Mass.) 
591,  74  Am.  Dec.  652;  Hoffman  v. 
Hoffman,  46  N.  Y.  30;  Marx  v.  Fore 
51  Mo.  69,  11  Am.  R.  432;  Duns- 
tan  v.  Higgins,  138  N.  Y.  70,  20 
L.  R.  A.  668  and  note;  Thompson  v. 
Whitman,  18  Wall.  (U.  S.)  457;  In 
re  James,  99  Cal.  374,  37  Am.  St. 
60;  Thum  v.  Pike  (Idaho),  66  Pac. 
157;  Rape  v.  Heaton,  9  Wis.  328,  76 
Am.  Dec.  269;  Vanquelin  v.  Bouard, 
15  C.  B.  N.  S.  341c,  109  E.  C.  L. 
341c;  Schibsby  v.  Westenholz,  L. 
R.  6  Q.  B.  155,  50  L.  J.  Q.  B.  73;  2 
Freeman  on  Judgments  (4th  ed.), 
i§  562,  588. 


Most  of  these  cases  hold  that 
jurisdiction  in  such  cases  may  be 
inquired  into  even  if  the  so-called 
record  appears  to  show  it.  We  do 
not  attempt  to  cite  all  the  author- 
ities, as  the  subject  comes  up  in 
this  conection  incidentally  only. 

"See  Westcott  v.  Brown,  13  Ind. 
83  (but  see  Pond  v.  Simons,  17  Ind. 
App.  84,  45  N.  B.  48,  46  N.  E.  153); 
Bank  of  N.  A.  v.  Wheeler,  28  Conn. 
433,  73  Am.  Dec.  683;  Wilcox  v. 
Kassick,  2  Mich.  165;  Caughran  v. 
Oilman,  72  la.  570,  34  N.  W.  423; 
Lapham  v.  Briggs,  27  Vt.  26;  2 
Freeman  on  Judgments  (4th  ed.) 
§  561. 

"Canell  v.  Curtis,  2  Bing.  N.  C. 
228;  Hayes  v.  Dexter,  13  Ir.  L.  R. 
22.  See,  also,  Berryman  v.  Wise, 
4  T.  R.  366;  United  States  Bank  v. 
Dandridge,  12  Wheat.  (U.  S.)  64; 
Ingraham  v.  U.  S.  155  XT.  S.  434,  15 
Sup.  Ct.  148;  Hutchings  v.  Van 
Bokkelen,  34  Me.  126;  Wilcox  v. 
Smith,  5  Wend.  (N.  Y.)  231,  21 
Am.  Dec.  213;  Commonwealth  v. 
Kane,  108  Mass.  423,  11  Am. 
373;  Burke  v.  Cutler,  78  la.  299,  43 
N.  W.  204;  Johnston  v.  Wilson,  2 
N.  H.  202,  9  Am.  Dec.  50. 
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to  apply  to  constables,  marshals  and  watchmen  appointed  by  commis- 
sioners, and  even  professional  men,  such  as  attorneys  and  surgeons,  in 
actions  for  slander  in  their  professional  capacity,""  To  presume  that 
one  acting  in  an  official  capacity  has  authority  so  to  do  imposes  no  hard- 
ship and  serves  as  a  protection  to  officers  in  the  discharge  of  public 
duties. 

§  104.  Ferformauce  of  official  duty. — ^The  presumption  is  that 
officials  have  done  their  duty.  This  is  a  presumption  which  may  be 
rebutted,  but  which  exists  in  favor  of  the  official  until  it  is  over- 
thrown.'^^  Thus,  it  has  been  held  where  the  clerk  of  a  federal  court 
had  no  authority  to  administer  the  oath  out  of  court,  it  will  be 
presumed  that  such  oath,  when  shown  to  have  been  administered,  was 
administered  in  court ;'"  that  a  sale  by  a  sherifE  under  execution  was 
at  the  time  and  place  required  by  law;°'  that  a  deposition,  purporting 
to  have  been  taken  and  subscribed  by  a  magistrate,  was  so  taken  and 
'that  the  signature  is  genuine.^*  And  on  the  same  principle  the 
presumption  applies  to  the  officers  of  a  municipal  corporation,^'  and  an 
ordinance  will  be  presumed  to  have  been  passed  by  a  unanimous  vote, 

Miller,  157  111.  225,  41  N.  B.  753; 
Piland  v.  Taylor,  113  N.  Car.  1,  18 
S.  E.  70;  Roos  v.  Reed,  1  Wheat 
482;  Hickman  v.  BofCman,  Hardin 
(Ky.)  348,  356;  State  v.  Bailey,  16 
Ind.  46,  79  Am.  Dec.  405;  Jenkins  v. 
Parkhill,  25  Ind.  473;  Devany  v. 
Koon,  45  Miss.  71;  National  Bank 
V.  Herold,  74  Cal.  603.  But  see 
Pitman  v.  Brownlee,  2  A.  K. 
Marsh.  (Ky.)  210.  Omnia  presu- 
mentur  rita  esse  acta,  donee 
probetur  in  contrarium.  Common- 
wealth V.  Kane,  108  Mass.  423,  11 
Am.  R.  373,  374. 

"^  Schermerhom  v.  Talman,  14  N. 
Y.  93.  See,  also,  McPherson  v. 
Commercial  Nat.  Bank,  61  Neb. 
695,  85  N.  W.  895. 

"'Howard  v.  North,  5  Tex.  290, 
51  Am.  Dec.  769. 

"Bullen  V.  Arnold,  31  Me.  583. 

"1  Elliott  on  Roads  and  Streets 
(2d  ed.),  §  608,  and  numerous  au- 
thorities there  cited. 


""  See  Rex  v.  Gordon,  2  Leach 
C.  C.  581;  Butler  v.  Ford,  1  Cromp. 
&  M.  662;  Ganvill  v.  Utting,  9  Jur. 
1081;  Berryman  v.  Wise,  4  T.  R. 
366;  M'Gahey  v.  Alston,  2  M.  &  W. 
206;  Collins  v.  Carnegie,  1  Adol.  & 
El.  695;  Pickford  v.  Gutch,  8  T.  R. 
305;  Miller  v.  Pay,  40  Wis.  633. 
See,  also,  Ronkendorff  v.  Taylor's 
Lessee,  4  Peters,  349;  Tucker  v. 
Aiken,  7  N.  H.  113;  State  v.  Rob- 
erts, 52  N.  H.  492;  Comonwealth  v. 
McCue,  16  Gray,  226;  Connoly  v. 
Riley,  25  Md.  402;  Commissioners, 
&c.  v.  Anderson,  20  Kan.  298,  27 
Am.  R.  171;  Chapman  Tp.  v.  Her- 
rold,  58  Pa.  St.  106;  Baeder  v. 
Jennings,  40  Fed.  199;  People  v. 
Cook,  14  Barb.   (N.  Y.)  259. 

">  Squier  v.  Stockton,  5  La.  Ann. 
120,  52  Am.  Dec.  583;  Far  v.  Sims, 
Rich.  Eq.  Cas.  (S.  C.)  122.  24  Am. 
Dec.  396;  Craig  v.  Adair,  22  Ga. 
373;  Templeton  v.  Morgan,  16  La. 
Ann.  438;  Garden  City  Sand  Co.  v. 
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if  such  vote  be  requisite.^*  So,  if  a  school  or  mtmicipal  corporation 
has  maintained  its  existence  for  many  years,  it  will  be  presumed  to  have 
been  regularly  organized.^^  Attorneys,  being  officers  of  the  court,  are 
within  the  rule  that  officers  are  presumed  to  have  done  their  duty,'' 
and  the  same  presumption  has  been  indulged  iq  favor  of  highway 
officers  and  the  like/'  Indeed,  the  rule  that  when  the  regularity  or 
legality  of  the  acts  of  a  public  officer  are  collaterally  questioned,  he 
will  be  presumed  to  have  done  his  duty,  has  been  applied  to'  public 
officers  of  almost  every  class.*"    This  presumption  is  applied  not  only 


•'  City  of  Louisville  v.  Hyatt,  2  B. 
Men.  (Ky.)  177,  36  Am.  Dec.  594; 
City  of  Duluth  v.  Krupp,  46  Minn. 
435,  49  N.  W.  235;  In  re  Board  of 
Rapid  Transit  Com'rs,  18  N.  Y.  S. 
320.  And  to  be  within  the  charter 
powers.  Wood  v.  Seattle,  23  Wash. 
1,  52  L.  R.  A.  369.  See,  also.  Bar- 
ber, &c.  Paving  Co.  v.  Hunt,  100 
Mo.  22,  13  S.  W.  98,  8  L.  R.  A. 
110;  Speer  v  Mayor,  &c.  85  Ga.  49, 
11  S.  E.  802,  9  L.  R.  A.  402,  and 
authorities  there  cited.  And  to  be 
reasonable  and  valid.  State  v. 
Trenton,  53  N.  J.  L.  132,  20  Atl. 
1076;  Twilley  v.  Perkins,  77  Md.  252, 
26  Atl.  286.  But  see  City  of  Altoona 
V.  Bowman  (Pa.)  33  Atl.  187. 

"Jameson  v.  People,  16  III.  257, 
63  Am.  Dec.  304;  Bassett  v.  Porter, 
4  Cush.  487;  Sherwin  v.  Bugbee, 
16  Vt.  439;  People  v.  Farnham,  35 
111.  562;  People  v.  Maynard,  15 
Mich.  463;  New  Boston  v.  Dunbar- 
ton,  12  N.  H.  409;  Robie  v.  Sedg- 
wick, 35  Barb.  319. 

"'Rice  V.  Bamberg,  59  S.  Car. 
498,  38  S.  B.  209.  See,  also,  Pen- 
nington V.  Yell,  11  Ark.  212,  52 
Am.  Dec.  262;  Holmes  v.  Peck,  1 
R.  I.  ^242;  Fambles  v.  State,  97  Ga. 
625,  25  S.  B.  365. 

""Wright  V.  Porrestal,  65  Wis. 
341;  In  re  Brady,  85  N.  Y.  268; 
Cummins  v.  City  of  Seymour,  79 
Ind.  491;  Racer  v.  State,  131  Ind. 
393,  31  N.  E.  81.    See,  also,  German 


Saving,  &c.  Society  v.  Ramieh 
(Cal.),  69  Pac.  89,  94;  Elliott  Roads 
and  Streets  (2d  ed.)  §§  577,  857. 
But  not  where  it  appears  that  high- 
way officers  have  no  jurisdiction. 
Id.   §   578. 

»°Hogue  V.  Corbit,  156  111.  540, 
47  Am.  St  232,  and  note;  Leonard 
V.  Sparks,  117  Mo.  103,  38  Am.  St.' 
646,  and  note;  State  v.  Main,  69 
Conn.  123,  61  Am.  St.  30;  United 
States  V.  Crusell,  14  Wall.  (U.  S.) 
1;  Knox  County  v.  Ninth  Nat. 
Bank,  147  U.  S.  91,  13  Sup.  Ct; 
267;  United  States  v.  Hancock,  133 
U.  S.  193,  10  Sup.  Ct.  264;  El- 
more V.  Overton,  104  Ind.  548,  4 
N.  E.  197;  Jackson  School  Tp.  v. 
Hadley,  59  Ind.  534;  Downing  v. 
Rugar,  21  Wend.  (N.  Y.)  178,  34 
Am.  Dec.  223;  Rollins  v.  Wright, 
93  Cal.  395,  29  Pac.  58;  Perkins  v. 
Nugent,  45  Mich.  156;  Collins  v. 
Valleau,  79  la.  626,  43  N.  W.  284, 
44  N.  W.  904;  Richardson  v.  Smith, 
1  Allen  (Mass.),  541;  Trotter  v. 
Board,  &c.  9  Mo.  69;  Stooksberry 
V.  Swann,  12  Tex.  Civ.  App.  66,  34 
S.  W.  369;  People  v.  Martin,  19 
Colo.  565,  36  Pac.  543;  Guy  v. 
Washburn,  23  Cal.  Ill;  Dennison 
V.  Story,  1  Oreg.  272;  Bowersock  v. 
Adams,  55  Kans.  381,  41  Pac.  971; 
Douglass  V.  Bishop,  45  Kans.  200, 
10  L.  R.  A.  857,  and  note;  Board 
of  Com'rs  v.  Cincinnati,  &c.  Co. 
128  Ind.  240,  12  L.  R.  A.  502;  Com- 
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in  favor  of  the  officer,"^  but  also  to  sustain  the  regularity  of  official 
acts  in  favor  of  persons  who  rightfully  rely  upon  thern."^  So,  proof 
of  an  official  act  which  can  be  done  legally  only  after  the  performance 
of  some  prior  act  may  carry  with  it  a  presumption  of  the  due  perform- 
ance of  the  prior  act."^  But  this  is  limited  by  the  rule  that  a 
presumption  can  not  be  based  upon  a  mere  presumption,^*  and  will 
not  supply  proof  of  independent  substantive  facts. "^ 

§  105.  Regularity  in  unofficial  acts. — The  presumption  that 
officials  perform  their  duties  and  have  acted  regularly  has  been 
extended  to  include  to  some  extent  the  acts  of  private  persons  in  the 
transaction  of  business  affairs.  On  the  ground  that  it  is  reasonable 
to  assume  that  the  usual  and  customary  modes  of  business  have  been 
adopted  in  the  absence  of  anything  to  the  contrary,  and  that  men  have 
acted  honestly  and  legally  rather  than  otherwise,  presumptions  have 
been  indulged  in  regard  to  a  great  many  of  the  acts  of  men  in  the  daily 
affairs  of  life,  and  while  such  presumptions  are  usually  far  from  being 


monwealth  v.  Brown,  147  Mass. 
585,  1  L.  R.  A.  620;  Perry  v.  City 
Council,  &c.  7  Utah,  143,  11  L.  R. 
A.  446;  Mercantile  Nat.  Bank  v. 
Mayor,  172  N.  Y.  35,  64  N.  E.  756; 
Matthews  v.  Kimball,  70  Ark.  451, 
66  S.  W.  651,  69  S.  W.  547;  Brown 
V.    Helsley    (Neb.),   96   N.    W.    187. 

"See  Blann  v.  Beal,  5  Ala.  357; 
Powers  V.  Mulvey,  51  Conn.  432, 
434;  Scott  v.  State,  43  Pla.  396,  31 
So.  244;  Bruce  v.  Holden,  21  Pick. 
(Mass.)  187.  Other  cases  already 
cited  illustrate  this  application  of 
the  presumption. 

"Deery  v.  Cray,  5  Wall.  (U.  S.) 
795,  806;  Nichols  v.  Mase,  94  N.  Y. 
160;  Garden  City  Sand  Co.  v.  Miller 
157  111.  225,  41  N.  E.  753;  Rose  v. 
Ford,  2  Ark.  26;  Rackleff  v.  Norton, 
19  Me.  274;  Brownell  v.  Palmer, 
22  Conn.  107,  119;  Budd  v.  Durall, 
36  la.  315.  Nearly  all  of  the  cases 
cited  In  preceding  notes  to  this 
stection  illustrate  this  application 
of  the  presumption. 

"  Knox  County  v.  Ninth  Nat. 
Bank,    147    U.    S.    91,    13    Sup.    Ct. 


267;  Nofire  v.  United  States,  164 
U.  S.  657,  17  Sup.  Ct.  212;  West- 
brook  V.  Miller,  56  Mich.  148;  Cal- 
endar v.  Olcott,  1  Mich.  344;  Booth 
v.  Booth,  7  Conn.  350,  366;  Tierney 
V.  Cornell,  3  Neb.  267;  United  States 
Bank  v.  Tucker,  7  Vt.  134;  Huey 
V.  Van  Wie,  23  Wis.  613. 

"See  United  States  v.  Carr,  132 
U.  S.  644,  10  Sup.  Ct.  182,  and 
ante,  §  89. 

°'  Sabariego  v.  Maverick,  124  U. 
S.  261,  8  Sup.  Ct.  461;  United 
States  V.  Ross,  92  U.  S.  281.  The 
presumption  may  not  apply  where 
a  party  is  required  to  prove  that 
all  statutory  steps  were  taken  by 
an  officer  acting  under  naked  stat- 
utory power,  or  a  mandatory  stat- 
ute requiring  a  record  of  the  action 
is  wholly  disregarded  or  the  like. 
See  Pearsall  v.  Eaton  County,  71 
Mich.  438,  39  N.  W.  578;  Weimer 
V.  Bunbury,  30  Mich.  201;  Keane 
V.  Cannovan,  21  Cal.  291,  82  Am. 
Dec.  738.  But  compare  Pine  Tree 
Lumber  Co.  v.  City  of  Fargo  (N. 
Dak.)  96  N.  W.  357. 
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conclusive  and  must  often  be  received  with  caution,  they  may  some- 
times be  given  considerable  weight,  although  their  chief  import- 
ance is  generally  to  determine  the  burden  of  proof  or  of  going 
forward  with  evidence.  The  most  common  application  of  presump- 
tions of  this  character  is  to  be  found  in  respect  to  negotiable  paper^ 
where  the  presumption  arises  in  favor  of  the  instrument,  that  the 
payee  or  one  who  has  purchased  before  maturity  is  a  bona  fide  holder, 
and  that  the  paper  was,  in  the  first  instance,  regularly  issued  and  for 
a  valuable  consideration.""  But  if  it  can  be  shown  by  the  defendant 
that  the  instrument  was  illegally  obtained  by  duress  or  fraud  or  was 
stolen  it  has  been  held  that  the  presumption  arises  that  the  guilty 
party  will  part  with  the  instrument  for  the  purpose  of  enabling  some 
third  person  to  recover  thereon  for  his  benefit."^  The  presumption  as 
to  an  endorsement  on  the  instrument  made  by  the  payee  or  endorsee, 
without  date,  is  that  it  was  before  maturity  and  is  in  favor  of  the 
regularity  of  such  act.®'  And  so  the  presumption  that  documents  have 
been  duly  executed  generally  applies  to  all  documents  regular  on  their 
face,  and  the  dating,  signing  by  maker  and  witness,  delivery,  and  all 
the  details  which  go  to  make  the  instrument  valid  and  binding  upon 
the  parties  thereto  are  presumed  to  have  been  regular  as  to  form,  time 
and  manner  of  execution."* 

"Dickerson  v.  Burke,  25  Ga.  225;  "Snyder  v.  Oatman,  16  Ind.  265; 
"Wilson  V.  Lazier,  11  Gratt.  477;  McDowell  v.  Goldsmith,  G  Md.  319, 
Clark  V.  Schneider,  17  Mo.  295;  61  Am.  Dec.  305;  Colburn  v.  Averill, 
Poorman  v.  Mills  &  Co.  35  Cal.  118;  30  Me.  310,  50  Am.  Dec.  630;  Mason 
1  Daniel's  Negot.  Instr.  §  812.  See  v.  Nooman,  7  Wis.  510;  Pinkerton 
Roberts  v.  Bethell,  12  C.  B.  778;  v.  Bailey,  8  Wend.  600;  Lennig  v. 
Redington  v.  Woods,  45  Cal.  406.  Ralston,  23  Pa.  St.  137,  139.  Pos- 
Check  on  a  bank  is  presumed  to  be  session  by  maker  raises  presump- 
drawn  against  the  funds  of  the  tion  of  payment.  Potts  v.  Cole- 
drawer.  White  V.  Ambler,  8  N.  Y.  man,  67  Ala.  221;  Hollenberg  v. 
170.  The  holder  of  a  note  payable  Lane,  47  Ark.  394;  Turner  v.  Tur- 
to  bearer  is  presumed  to  be  the  ner,  79  Cal.  565.  See  Powell  v. 
owner.  Stoddard  v.  Burton,  41  Swan,  5  Dana  (Ky.)  1;  Tedens  v. 
Iowa,  582.  Schumers,  112  111.  263. 

"Bailey  v.  Bidwell,  13  M.  &  W.  "Clements  v.  Macheboeuf,  92  U. 

73;  Edmunds  v.  Groves,  2  M.  &  W.  S.  418;  Freeman  v.  Thayer,  33  Me. 

642;    Bingham  v.   Stanley,  2  Q.  B.  76;    Hughes    v.    Debnam,    8    Jones 

117;   Wyat  v.  Bulmer,  2  Esp.  538;  (N.   C.)    127;    Pringle  v.   Dunn,   37 

First   Natl.   Bank  v.   Green,   43   N.  Wis.   449;    Hardin  v.  Crate,  78  111. 

Y.   298;    Knight  v.   Pugh,   4  Watts  533;    Smiley  v.  Fries,  104  111.  416; 

&   S.    (Pa.)    445,   39   Am.   Dec.    99;  Warren    v.    President,    &c.    15    111. 

Brown  v.  Street,  6  Watts  &  S.  (Pa.)  236,    58   Am.    Dec.    610;    Rushin   v. 

221.  Shields,   11   Ga.    636,    56    Am.    Dec 
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§  106.  Regularity  in.  acts  of  private  coipoiatioas; — ^The  presump- 
tion of  regularity  is  frequently  extended  to  corporate  acts.  Prima 
facie,  their  officers  will  be  deemed  rightfully  in  office  rather  than 
intruders,  and  the  requirements  necessary  to  their  appointment  will 
be  presumed  to  have  been  complied  with.'"  So  there  is  a  presumption 
that  the  officers  of  a  corporation  have  acted  regularly;  for  example, 
where  the  common  seal  of  the  corporation  appears  to  be  attached  to 
an  instrument  and  the  signatures  of  the  officers  are  proved,  the  seal  is 
presumed  to  have  been  affixed  by  proper  authority  in  those  cases 
where  the  execution  of  the  instrument  would  be  ordinarily  within  the 
power  of  such  officers.'^  Acts  purporting  to  be  performed  by  a  board  of 
directors  are  presumed  to  have  been  the  acts  of  a  majority;'^  so  it  is 
presumed  that  the  meetings  of  a  corporation  were  properly  held ;  that 
due  notice  was  given,  and  that  at  such  meetings  a  quorum  was  present.'* 
If  it  appears  that  the  execution  of  a  note  was  expressly  authorized  at  a 
meeting  of  a  board  of  directors  it  will  be  presumed  that  the  board  was 
then  rightfully  in  session.'*  If  the  minutes  state  that  certain  officers 
were  elected  or  other  business  transacted,  it  will  be  presumed  that 
the  requisite  number  of  persons  were  present  at  the  corporate  meetiag 
and  that  the  business  was  properly  transacted."  And  generally  where 
agents  or  officers  of  a  corporation  are  acting  within  the  apparent  scope 

436;  Blight  v.  Schenck,  10  Pa.  St.  "Trustees,  &c.  v.  McKechnie,  90 

285,  51  Am.  Dec.  478;  Trustees,  &c  N.  Y.  618;  New  England  Iron  Co.  v. 

v.  Calhoun,  25  N.  Y.  422;    Hughes  Gilbert,   &c.   R.   Co.   91  N.   Y.   153; 

V.   Hughes,   31   Ala.   519.     And   see  Mickey  v.  Stratton,  5  Sawy.  (U.  S.) 

Chaffee  v.  Baptist,  &c.  Convention,  475;   Wood  v.  Whelan,  93  111.  153; 

10  Paige,  85,  40  Am.  Dec.  225,  and  Thorington  v.   Gould,   59  Ala.   461; 

note;     McFarlane    v.     Londen,     99  Solomon's  Lodge  v.  Montmallin,  58 

Wis.  620,  67  Am.  St.  883,  and  note;  Ga.  547;  Musser  v.  Johnson,  42  Mo. 

Clark  V.  Gary,  63  Ind.  105;  Pool  v.  74,  97  Am.  Dec.  316. 

Davis,  135  Ind.  323,  34  N.  E.  1130;  "Despatch  Line  v.   Bellamy,  &c. 

Nichols  V.  Alsop,  10  Conn.  263,  268;  Co.  12  N.  H.  205,  37  Am.  Dec.  203. 

Lewis  V.   Watson,   98   Ala.    479,   39  "  Sargent  v  Webster,  13  Met  497, 

Am.   St.   82;    Dansch  v.   Crane,  109  46  Am.  Dec.  743;  Citizens'  &c.  Ins. 

Mp.    323,   19   S.   W.    61;    Rogers   v.  Co.  v.  Sortwell,  8  Allen  (Mass.)  217. 

Carey,   47   Mo.   232,   4   Am.   R.    322.  "Hardin  v.  Iowa  R.  Co.  78  Iowa, 

™  Selma,  &c.  R.  Co.  v.  Tipton,  5  726,  43  N.  W.  543. 

Ala.  787,  39  Am.  Dee.  344;  Hilliard  "Hathaway    v.    Inhabitants,    &c. 

V  Goold,  34  N.  H.  230,  66  Am.  Dec.  48  Me.   440;    Citizens'   &c.   Ins.   Co. 

765;    Bank  of  U.   S.   v.   Dandridge,  v.  Sortwell,  8  Allen,  217,  223;  Baile 

12   Wheat.    (U.    S.)    64;    Mason    v.  v.  Calvert,  &c.  Society,  47  Md.  117. 

Belfast   Hotel   Co.   89   Me.   384,  36  But  see  Mayberry  v.  Mead,  80  Me. 

Atl.  624;   State  v.  Cupferle,  44  Mo.  27,  12  Atl.  635. 
154. 
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of  their  powers  it  wUl  be  presiuned  that  their  acts  are  authorized  by  all 
necessary  formalities.'"  The  presumption  is  that  the  provisions  of  law 
have  been  complied  with  by  the  officers,  not  that  they  have  been 
violated."  Again,  it  has  been  held  that  the  granting  of  a  charter 
may  be  presumed  from  long  continued  use  of  corporate  franchises  ;'* 
that  the  acceptance  of  charters  and  beneficial  acts  may  be  presumed,^* 
and  that  all  officers  acquiesce  who  do  not  express  their  dissent.  After 
a  corporation  has  gone  into  operation  and  rights  have  been  acquired 
under  it,  every  reasonable  presumption,  it  is  said,  is  indulged  in  fa^ 
vor  of  its  legal  existence;'"  and  it  is  held  sufficient  to  establish  the 
existence  of  the  corporation  de  facto  to  show,  "first,  the  existence  of  a 
charter,  or  some  law  under  which  a  corporation  with  the  powers 
assumed  might  lawfully  be  created;  and  second,  a  user,  by  the  party 
to  the  suit,  of  the  rights  claimed  to  be  conferred  by  such  charter  or 
law."*^  There  are  numerous  cases,  however,  that  hold  that  the  mere 
transaction  of  business  by  officers  without  proof  of  an  organization  or 
an  existing  charter  is  not  sufficient  to  raise  a  presumption  of  corporate 
existence.*^  It  is  a  familiar  doctrine  that  associations  acting  as 
corporations  as  well  as  individuals  dealing  with  them  as  such  corpora- 
tions may  be  estopped  to  deny  corporate  existence.'^    It  has  often  been 

™  Sargent    v.    Webster,    13    Met.  ^  Duke   v.    Cahawba,    &c.    Co.    10 

497,    46   Am.    Dec.    743;    Ashtabula,       Ala.  82,  44  Am.  Dec.  472. 
&c.  Co.  v.  Smith,  15  Ohio  St.  328;  "Methodist,  &c.  Church  v.  Pick- 

Gregory  V.  Brooks,  37  Conn.  365;  ett,  19  N.  Y.  482;  United  States 
Lane  v.  Brainerd,  30  Conn.  565;  Bank  v.  Stearns,  15  Wend.  (N.  Y.) 
Chouteau    Ins.    Co.    v.    Holmes,    68      314. 

Mo.   601,   30  Am.   R.   807;   Wells  v.  '^  Clark   v.    Jones,    87    Ala.    474; 

Rahway  Rubber  Co.  19  N.  J.  B.  Greene  v.  Dennis,  6  Conn.  293,  16 
402;  Copp  V.  Lamb,  12  Me.  312;  Am.  Dec.  58;  DeWitt  v.  Hastings, 
Bank  v.  Griffin,  168  111.  314,  48  N.  8  Jones  &  S.  (N.  Y.)  463;  United 
E.  154.  States  Bank  v.   Stearns,   15  Wend. 

■'Pringle  v.  Woolworth,  90  N.  Y.  314. 
502;  Chautauqua  Co.  Bank  v.  Ris-  '^Tipton  Co.  v.  Barnheisel,  92 
ley,  19  N.  Y.  369.  See,  also,  Puget  Ind.  88;  Cravens  v.  Eagle  Cotton 
Sound,  &c.  Co.  V.  Quillette,  7  Mills  Co.  120  Ind.  6,  21  N.  E.  981, 
Wash.  265,  34  Pac.  929;  Friend  v.  16  Am.  St.  298;  Lakeside  Co.  v. 
Smith,  &c.  Co.  59  Ark.  86,  26  S.  W.  Crane,  80  Cal.  181;  Skinner  v.  Rich- 
374;  White  v.  Barlow,  72  Ga.  887;  ardson,  &c.  Co.  76  Wis.  464,  45  N. 
McWethy,  v.  Aurora,  &c.  Co.  202  W.  318;  Andrews  v.  Nat.  Foundry, 
111.  218,  67  N.  E.  9.  &c.  Co.  77  Fed.  774;  Town  of  Andes 

"Selma,    &c.    R.    Co.    v.    Tipton,      v.   Ely,  158  U.   S.   312,   15   Sup.   Ct. 
5  Ala.  787,  39  Am.  Dec.  344.  954. 

"Bank  of  U.  S.  v.  Dandridgc,  12 
Wheat.  64. 
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held  that,  in  proceedings  where  the  corporation  is  not  a  party,  but 
where  the  question  of  incorporation  arises  incidentally,  incorporation 
will  be  presumed  from  user  and  the  exercise  of  corporate  privileges  and 
acts.'*  It  has  even  been  held  that  in  proceedings  for  the  expulsion  of 
members  after  jurisdiction  is  shown,  it  will  be  presumed  that  the 
proceedings  were  fair  and  regular.'^  But  since  the  law  abhors  for- 
feitures, there  will  ordinarily  be  no  pjresimiption  in  favor  of  regularity 
in  proceedings  to  forfeit  property  or  other  valuable  rights. 

§  107.  Mailing  and  receipt  of  letters — ^Telegrams. — ^Presumptions 
of  the  same  general  character  arise  from  the  well  known  and  uniform 
methods  of  transacting  business.  One  ground  for  such  presump- 
tion may  be  the  difBculty  of  furnishing  exact  proof  of  the  fact  desired 
to  be  proved.  Thus,  if  an  envelope  bears  a  postmark  it  is  presumed 
that  the  letter  enclosed  was  in  the  post  on  the  date  of  the  postmark,'" 
and  it  is  likewise  presumed  that  letters  delivered  at  the  postofi&ce  or  to 
the  postman  duly  stamped  and  addressed  to  one  at  his  place  of  resi- 
dence, have  been  received  by  him  in  the  due  course  of  mail."  This 
presumption,  however,  is  open  to  rebuttal,  and  it  has  been  held  in 


"United  States  v.  Amedy,  11 
Wheat.  392;  People  v.  Hughes,  29 
Cal.  257;  Calkins  v.  State,  18  Ohio 
St.  366,  98  Am.  Dec.  121.  See,  also. 
New  Haven  Wire  Co.  Cases,  57 
Conn.  352,  394,  18  Atl.  266;  Smith 
V.  Mayfield,  163  111.  447,  45  N.  E.  157; 
Rlcketson  v.  Galligan,  89  Wis.  394, 
401,  62  N.  W.  87. 

""Bachmann  v.  New  York^  &c. 
Bund,  64  How.  Pr.  (N.  Y.)  442; 
Harmond  v.  Dreher,  1  Spear  Eq. 
(S.  C.)  87;  Shannon  v.  Frost,  3 
B.  Men.  (Ky.)  253;  People  v.  St. 
George  Society,  28  Mich.  261. 

"United  States  v.  Noelke,  17 
Blatchf.  554;  Uhlman  v.  Armholdt, 
&c.  Co.  53  Fed.  485;  United  States 
V.  Williams,  3  Fed.  484;  New 
Haven,  &c.  Bank  v.  Mitchell,  15 
Conn.  206;  Rosenthal  v.  Walker, 
111  U.  S.  185;  Stocken  v.  Collin, 
7  M.  &  W.  515.  But  see  Shelburne, 
&c.  Bank  v.  Townsley,  102  Mass. 
177. 


"  Russell  V.  Buckley,  4  R.  S.  525, 
70  Am.  Dec.  167;  Austin  v.  Hol- 
land, 69  N.  Y.  571;  Oregon  Steam- 
ship Co.  V.  Otis,  100  N.  Y.  446; 
Garland  v.  Gaines,  73  Conn.  662, 
49  Atl.  19,  84  Am.  St.  182;  Brigga 
V.  Hervey,  130  Mass.  186;  Breed  v. 
First  Nat'l  Bank,  6  Col.  235;  Rail- 
way Officials,  &c.  Ass'n  v.  Beddow 
(Ky.)  65  S.  W.  362;  German  Natl. 
Bank  v.  Burns,  12  Cal.  539,  13  Am. 
St.  247;  Rosenthal  v.  Walker,  111 
U.  S.  185,  4  Sup.  Ct.  R.  382;  Shoe- 
maker V.  Mechanics'  Bank,  59  Pa. 
St.  79.  See,  also,  Phelan  v.  North- 
western Life,  &c.  Co.  113  N.  Y. 
147,  10  Am.  St.  441.  But  not  unless 
the  postage  was  paid;  Bliss  v. 
Jenkins,  129  Mo.  647,  31  S.  W.  938; 
Welsh  v.  Chicago  Guaranty,  &c. 
Society,  81  Mo.  App.  30.  The  au- 
thorities in  support  of  the  pre- 
sumption generally  are  too  numer- 
ous, and  the  law  is  too  well  settled 
to  require  a  full  citation  of  all  of 
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several  cases  that  no  legal  presumption  of  the  receipt  of  a  letter  arises 
from  the  fact  that  it  has  been  mailed  to  a  person  at  his  place  of 
residence ;  that  while  the  due  mailing  of  a  letter  creates  no  such  legal 
presumption,  it  is  a  fact  from  which  the  jury  may  presume  that  the 
letter  reached  its  destination.  It  has  been  said  that  "This  presump- 
tion which  is  not  a  presumption  of  law,  but  one  of  fact,  is  based  on  the 
proposition  that  the  postoffice  is  a  public  agency  charged  with  the  duty 
of  transmitting  letters;  and  on  the  assumption  that  what  ordinarily 
results  from  the  transmission  of  a  letter  through  the  postoffice  probably 
resulted  in  the  given  case.  It  is  a  probability  resting  on  the  custom  of 
business  and  the  presumption  that  the  officers  of  the  postal  system 
discharged  their  duty.  But  no  such  presumption  arises  unless  it 
appears  that  the  person  addressed  resides  in  the  city  or  town  to 
which  the  letter  was  addressed."*^  In  other  cases  it  has  been  held  that 
no  presumption  of  this  kind  arises  where  an  ordinary  letter  is  addressed 
to  a  postoffice  at  which  there  is  no  mail  delivery.'"  The  delivery  may  be 
at  the  postoffice  or  at  another  depository  from  which  the  proof  shows 
the  letters  to  be  regularly  delivered,  or  it  may  be  to  a  postman  or  agent 
whose  regular  business  it  is  to  deliver  such  letters,  the  essential  fact 
being  that  such  a  regular  general  course  of  business  is  established  that 
the  inference  sought  may  be  fairly  drawn  in  the  special  case.""  Where 
a  letter  is  received  purporting  to  be  an  answer  to  one  which  has  been 
duly  mailed  to  a  person  at  his  place  of  residence  and  to  be  signed  by 

them.    Delivering  stamped  letter  to  Co.  v.   Heath   (Tex.   Civ.   App.),  69 

mail  agent,  or  dropping  it  in  letter  S.  W.  235. 

box,  has  been  held  sufficient.    Wat-  "Bilgerry    v.    Branch,    19    Gratt. 

son  V.  Richardson,  110  la.   673,  80  393;    James   v.   Wade,   21  La.   Ann. 

N.    W.    407;    Casco    Nat.    Bank   v.  548;   Henderson  v.  Carbondale,  &c. 

Shaw,  79  Me.  376,  1  Am.  St.  319.  Co.     140   XJ.     S.     25,     11     Sup.     Ct. 

»=  Henderson  v.  Carbondale  Coal,  691.     Or  which  is  not  the   proper 

&c.  Co.  140  U.  S.  25,  37,  11  Sup.  Ct.  address,    even    though    it    has    not 

691 ;    First    National    Bank   v.    Mc-  been  returned  to  the  writer.    Good- 

Manigle,  69  Pa.  St.  156,  159;  United  win  v.  Provident,  &c.  Ass'n,  97  la. 

States  V.   Babcock,   3   Dill.    (U.   S.)  226,  66  N.  W.  157,  59  Am.  St.  411. 

571;    Schutz   v.   Jordan,    141   U.    S.  But   see   Marston   v.    Bigelow,    150 

213.    See,  also.  Young  v.  Clapp,  147  Mass.  45,  22  N.  E.  71. 

111.  176,  32  N.  E.  187;  Pennypacker  "Macgregor    v.    Kelly,    3    Exch. 

V.  Capital  Ins.  Co.  80  la.  56,  20  Am.  794;    Skilbeck   v.   Garbett,   7   Q.   B. 

St.  395;   Home  Ins.   Co.  v.  Marple,  846;  Dana  v.  Kemble,  19  Pick.  112; 

1  Ind.  App.  411,  27  N.  E.  633;  Sul-  Thallhimer  v.  Brinckerhoff,  6  Cow. 

livan  V.  Kuykendall,  82  Ky.  488,  56  90;  Hagedorn  v.  Reid,  3  Camp.  377; 

Am.    R.    901;    American   Cent.    Ins.  Watson  v.  Richardson,  110  la.  673, 

80  N.  W.  407;   Jones  Bv.  §  46. 
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the  addressee  of  -the  letter  to  which  it  purported  to  be  an  answer  there 
is  a  presumption  that  the  answer  is  that  of  the  person  whose  name  is 
.  signed  thereto.'^  A  presumption  similar  to  that  which  obtains  in  the  ' 
case  of  letters  may  arise  as  to  the  sending  and  delivery  of  a  telegram.*'' 
One  of  the  considerations  urged  in  favor  of  the  presumption  as  to  the 
due  receipt  of  letters  is  the  fact  that  the  postoffice  is  managed  by  sworn 
government  officers  who  are  in  the  discharge  of  public  duties.  While 
this  is  not  true  of  officials  and  agents  of  telegraph  companies,  yet  those 
companies  are  regulated  in  their  business  by  public  law,  and  severe 
penalties  are  frequently  imposed  for  abuse  of  the  confidence  reposed, 
and  doubtless  the  instances  in  which  messages  properly  directed  and 
entrusted  to  their  care  are  not  delivered  are  comparatively  rare.  It  is 
upon  considerations  of  this  kind  that  it  is  held  that  "upon  proof  of  the 
delivery  of  the  message  for  the  purpose  of  transmission,  properly 
addressed  to  the  correspondent  at  his  place  of  residence  or  where  he 
was  shown  to  have  been,  a  presumption  of  fact  arises  that  the  telegram 
reached  its  destination,  sufficient  at  least  to  put  the  other  party  to 
his  denial  and  to  raise  an  issue  to  be  determined."'^  The  weight  of 
this  presumption  will  of  course  depend  very  much  upon  the  preliminary 
proof  which  may  be  given  as  to  the  course  of  business. 

§  108.  General  course  of  business. — Many  other  presumptions  arise 
in  the  general  course  of  business,  among  which  may  be  mentioned  the 
following:  That  those  engaged  in  a  given  trade  or  business  are 
acquainted  with  the  general  customs  and  usages  of  the  business  where 
it  is  carried  on,  and  with  such  other  facts  as  are  necessarily  incident 
to  the  proper  conduct  of  the  business  ;"*  and  that  a  depositor  in  a  bank 

"Walter  v.  Haynes,  Ryan  &  M.  N.    Y.    446,    53    Am.    R.    221.     See, 

149;   Gary  v.  Pitt,  Peak  N.  P.  Add.  also,    Epplnger    v.    Scott,    112    Cal. 

Gas.  130;  State  v.  Bradlsh,  14  Mass.  369,  53  Am.  St.  220;  State  v.  Gritz- 

296;    Scofield  v.   Parlln,  &c.   Co.  61  ner,  134  Mo.  512,  36  S.  W.  39;  West^ 

Fed.  804.    See,  also,  Chicago,  &c.  R.  ern  Twine  Co.  v.  Wright,  11  S.  Dak. 

Co.   V.   Roberts,   10   Colo.   App.   87;  521,78  N.  W.  942;  Flint  v.  Kennedy, 

Boykin  v.  State,  40  Fla.  484,  24  So.  33  Fed.  820,  822. 
141;   Norwegian  Plow  Co.  v.  Mun-  "'As    to     telephone    communica- 

ger,  52  Kans.  371,  25  Pac.  11;   Ra-  tions,   see  Sullivan   v.   Kuykendall, 

gan  V.  Smith,  103  Ga.  55G,  29  S.  E.  82   Ky.   483,   56   Am.   R.   901;    Rock 

759.  Island,  &c.  R.  Co.  v.  Potter,  36  111. 

"'  Perry     v.     German     American  App.  590. 
Bank,  53  Neb.  89,  73  N.  W.  538,  68  "Hinckley    v.    Kersting,    21    111. 

Am.  St.  593;  Commonwealth  v.  Jef-  247,  74  Am.  Dec.  102;  McAllister  v. 

fries,  7  Allen,  548,  83  Am.  Dec.  712;  Reab,  4  Wend.  483;   People's  Bank 

Oregon  Steamship  Co.  v.  Otis,  100  v.    Hansbrough,   89   Mo.    App.    252; 
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who  receives  and  holds  his  deposit  book  containing  certain  rules  which 
he  has  read  and  continues  his  relations  as  depositor,  has  assented  to 
such  rules.^°  Again,  it  is  presumed  from  the  known  and  general 
custom  of  business  that,  when  a  bill  of  exchange,  or  order  or  promissory 
note  is  found  after  circulation  in  the  possession  of  the  drawee  or  payee, 
the  money  has  been  paid  or  the  obligation  discharged;'®  also  that 
there  has  been  an  agreement  to  pay  for  valuable  services  rendered  and 
accepted."  But  there  is  ordinarily  no  such  presumption  where  the 
dealings  are  between  those  of  the  same  family  or  those  living  together 
and  closely  related  by  blood  or  marriage."*  In  the  absence  of  any 
agreement  as  to  the  time  of  payment  when  goods  are  sold,  it  is 
presumed  that  they  are  to  be  paid  for  on  delivery;'"  that  acts  agreed 
to  be  performed,  no  time  being  specified,  are  to  be  performed 
within  a  reasonable  time,^°°  that  supplies  furnished  to  the  charterer  of  a 
vessel  were  furnished  on  the  credit  of  the  charterer  rather  than  the  ves- 
sel,^" ^  and  that  one  who  purchased  goods  and  for  a  long  time  makes  no 
objection  to  them  waives  objection  to  their  quality.^"^  So  where  a 
statement  of  account  for  goods  sold  is  rendered  and  no  objection  is 
made,  the  account  is  presumed  correct;"'  when  regular  entries  of 
Mills  V.  U.  S.  Bank,  11  Wheat.  431;       R.  Co.  102  Mich.  312,  60  N.  W.  695; 


Mayor,  &c.  v.  O'Neill,  1  Pa.  St.  342; 
Rindskoff  v.  Barrett,  14  Iowa,  101; 
Given  v.  Charron,  15  Md.  502.  So 
as  to  orderly  conduct  of  business. 
Fox  V.  Windes,  127  Mo.  502,  30  S. 
W.  323,  48  Am.  St.  648;  Muster  v. 
Chicago,  &c.  R.  Co.  61  Wis.  325, 
50  Am.  R.  141;  Avery  v.  Bowden, 
6  E.  &  B.  952,  973. 

"■  Ladd  V.  Augusta  Sav.  Bank,  96 
Me.  510,  52  Atl.  1012;  Gifford  v. 
Rutland  Sav.  Bank,  63  Vt.  108,  21 
Atl.  340,  25  Am.  St.  744,  11  L.  R. 
A.  794;  Heath  v.  Portsmouth  Sav. 
Bank,  46  N.  H.  78,  88  Am.  Dec.  194. 

"Connolly  v.  McKean,  64  Pa.  St. 
113;   Egg  V.  Barnett,  3  Esp.  196. 

"  Ireland  v.  Spickard,  95  Mo.  App. 
53,  68  S.  W.  748;  In  re  Scott,  1 
Redf.  (N.Y.)  234;  Burr  v.  Williams, 
23  Ark.  244;  Chamners  v.  Cox,  2 
Ind.  App.  485,  28  N.  E.  777;  Shoe- 
maker V.  Roberts,  103  la.  681,  72  N. 
W.  776;  McClary  v.  Michigan  Cent. 


Dixon  V.  Gravely,  117  N.   Car.   84, 
23  S.  E.  39. 

»*  Wilcox  V.  Wilcox,  48  Barb.  327; 
Williams  v.  Hutchinson,  3  N.  Y. 
312,  53  Am.  Deo.  301;  Andrus  v. 
Foster,  17  Vt  556;  Robinson  v. 
Cushman,  2  Denio,  149;  Weir  v. 
Weir,  3  B.  Mon.  (Ky.)  645,  39  Am. 
Dec.  487;  Lockwood  v.  Robblns,  125 
Ind.  398,  25  N.  E.  455;  Hill  v.  Hill, 
121  Ind.  255,  23  N.  E.  87;  Dlsbrow 
V.  Durand,  54  N.  J.  L.  343,  24  Atl. 
545,  33  Am.  St  678. 

"Roberts  v.  Wilcoxson,  36  Ark. 
355. 

""Potter  V.  Deboos,  1  Stark.   66. 

»°'  Alaska,  &c.  Co.  v.  C.  W.  Cham- 
berlain &  Co.  116  Fed.  600;  The 
Valencia,  165  U.  S.  264,  17  Sup.  Ct. 
323. 

"=  Davis  V.  Fish,  1  Greene  (Iowa) 
406,  48  Am.  Dec.  387. 

""Webb  V.  Chambers,  3  Ired.  (N. 
C.)  374. 
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account  of  the  sale  of  goods  have  been  made  by  a  clerk,  since  deceased, 
the  presumption  is  that  the  goods  were  duly  delivered  ;^"*  and  a  receipt 
for  the  rent  due  the  last  year  or  the  last  quarter  is  presumptive  evidence 
of  the  payment  of  former  rents.""  Although  there  is  a  presumption 
that  persons  are  solvent,^*"  yet  this  presumption  may  be  rebutted  by 
proof  of  unsatisfied  judgments  against  them  or  that  a  debt  cannot  be 
coUected.^"'^  A  presumption  often  arises  against  the  validity  of  a 
claim  on  which  no  demand  for  payment  has  been  made  for  many  years, 
but  the  insolvency  of  the  debtor  or  other  circumstances  of  explanation 
may  rebut  the  presumption.^"'  In  business  transactions  persons  are 
presumed  to  have  done  what  it  was  to  their  interest  to  do.  It  is  on  this 
theory  that  it  has  often  been  presumed  that  devises,  conveyances, 
assignments  for  the  benefit  of  creditors,  charters  and  other  acts  usually 
beneficial  to  the  recipient  have  been  assented  to;^"'  on  the  same 
principle  the  assent  of  a  widow  to  a  beneficial  testamentary  provision 
in  lieu  of  a  dower,  has  been  presumed.'^^"  Presumptions  also  arise  out 
of  methods  of  partnership  dealings.  Thus,  each  paxtner  is  presimied 
to  have  knowledge  of  the  partnership  books,  and  the  books  are  presumed 
to  be  correct.  Of  course  this  presumption  is  disputable  and  may  be  re- 
butted by  proof  that  the  partner  had  no  actual  knowledge  or  no  oppori 
tunity  to  inspect  or  examine  the  books.**^  In  the  absence  of  evidence  to 
the  contrary  it  has  been  presumed  that  partners  are  equally  interested 

"'Clark  v.  Magruder,  2  Harr.  &  365;    Merrills    v.    Swift,    18    Conn, 

J.  (Md.)  77.  257,  46  Am.  Dec.  315;  Waterman  v. 

"«  Brewer  v.  Knapp,  1  Pick.  332.  A.  &  W.  Sprague  Mfg.  Co.  55  Conn. 

"»•  Wallace,  &c.  v.  Hull,  28  Ga.  68.  554,  573,  12  Atl.  240.    But  see  Cloud 

"'Beeson   v.   Wiley,   &c.    28   Ala.  v.   Clinkenbeard,   8  B.   Mon.    (Ky.) 

575;    Bilberry   v.    Mobley,    20   Ala.  397,    48   Am.    Dec.    397;    Hulick   v. 

260.  Scovil,  9  111.  159;  Governor  v.  Camp- 

"'Denniston  v.  McKeen,  2  Mc-  bell,  17  Ala.  566;  Welch  v.  Sack- 
Lean  (U.S.)  253;  Rodman  v.  Hoops,  ett,  12  Wis.  243. 
1  Call.  (Pa.)  85;  Inches  v.  Leon-  ""Merrill  v.  Emery,  10  Pick.  507. 
ard,  12  Mass.  379;  Brubaker  v.  Tay-  '"United  States  v.  Binney,  5 
lor,  76  Pa.  St.  83;  Milledge  v.  Gard-  Mason,  176;  Wheatley  v.  Wheeler, 
ner,  33  Ga.  397.  34   Md.    62;    Shoemaker   Piano   Co. 

""Lady     Superior,     &c.     v,     Mc-  v.    Bernard,   2   Lea.    358;    Saunders 

Namara,  3  Barb.   Ch.    (N.  Y.)    375,  v.   Duval,   19   Tex.    467;    Layton  v. 

49  Am.  Dec.  184;  City  R.  Co.  v.  Cit-  Hall,  25  Tex.  204.     See,  also,  Pair- 

izens'  St.  R.  Co.  166  U.  S.  557,  17  child   v.    Pairchild,    64   N.    Y.    471; 

Sup.    Ct.   653;    Cravens  v.   Rossiter,  Allen  v.  Coit,  6  Hill,  318;  Stuart  v. 

116  Mo.  338,  38  Am.  St.  606;  Pavey  McKichan,    74    111.    122;     Pond    v. 

V.  Tilton,  18  N.  H.  151,  45  Am.  Dec.  Clark,  24  Conn.  370. 
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in  the  capital  and  in  the  profits  of  the  business."''  And  it  has  been 
held  that  they  are  also  presumed  to  be  equally  liable  to  the  payment  of 
losses  in  the  same  proportion  that  they  axe  entitled  to  share  the 
profits.^^^  Where  several  persons  carry  on  the  same  business  together 
they  may  be  presumed  to  be  partners.^^*  And  certainly  where  they 
participate  in  the  profits  of  the  business  a  partnership  will  be  pre- 
sumed.'^^  Each  partner  has  the  right  to  sign  the  firm  name  to 
commercial  paper,  and  it  will  be  presumed,  when  the  firm  name  so 
appears,  that  it  was  signed  by  one  with  authority  to  do  so  and  for  the 
purposes  of  the  firm ;  and  the  burden  of  proof  is  on  the  partners  to  show 
the  contraiy.^^"  But  proof  that  the  instrument  was  given  in  other 
than  a  partnership  transaction  will  rebut  the  presumption.^^' 

§  109.  Continuance  of  existing  state  of  things. — ^When  things  are 
once  proved  to  have  existed  in  a  particular  state,  they  are  presumed  to 
have  continued  in  that  state  until  the  contrary  is  established  by 
evidence  either  direct  or  presumptive.^^*  Although  this  rule  has  long 
had  the  sanction  of  the  highest  authority,  it  will  be  observed  that  it 
is  stated  in  very  general  terms ;  and  it  must  have  a  reasonable  interpre- 
tation.^^*   It  is  a  presumption  always  disputable,  sometimes  entitled 

"=Farr  v.  Johnson,  25  111.  522  Merrie,  5  B.  Men.  (Ky.)  168;  Waldo 
(orlg.  ed.);  Grould  v.  Gould,  6  Wend.      Bank  v.  Greely,  16  Me.  419;  Thurs- 


263;  Logan  v.  Dickson,  73  Wis.  533 
Harris   v.    Carter,    147    Mass.    313 
Turnipseed  v.  Goodwin,  9  Ala.  372 
Moore  v.  Bare,  11  la.  198;  Brewer 
V.  Browne,  68  Ala.  210;   Farrar  v. 
Beswick,  1  Moo.  &  R.  527. 

"^  Robinson's  Executors  Case,  6 
DeGex.  M.  &  G.  572. 

"McMullan  v.  Mackenzie,  2 
Green  (Iowa)  368. 

"'Ryder  v.  Wilcox,  103  Mass.  24; 
Parker  v.  Canfleld,  37  Conn.  250; 
St.  Louis  Bank  v.  Altheimer,  91 
Mo.  190;  Cothran  v.  Marmaduke, 
60  Tex.  370;  Mifflin  v.  Smith,  17 
Serg.  &  R.  (Pa.)  165;  Miller  v. 
O'Boyle,  89  Fed.  140;  Miller  v. 
Rapp,  135  Ind.  614,  34  N.  E.  981, 
35  N.  E.  693;  Meehan  v.  Valentine, 
145  U.  S.  611,  12  Sup.  Ct.  972. 

"'Jones  V.  Rives,  3  Ala.  11,  13; 
Miller  v.  Hines,  15  Ga.  197  ;  Gregg 
V.  Fisher,  3  111.  App.  261;  Magill  v. 


ton  V.  Lloyd,  4  Md,  283;  Man- 
ufacturers', &c.  Bank  v.  Winship, 
5  Pick.  11;  Llttell  v.  Fitch,  11 
Mich.  525;  Vallett  v.  Parker,  6 
Wend.  615;  Le  Roy,  &c.  v.  John- 
son, 2  Pet.  (U.  S.)  186. 

"'N.  Y.  &c.  Ins.  Co.  V.  Bennett, 
5  Conn.  574,  13  Am.  Dec.  109;  Lucas 
V.  Baldwn,  97  Ind.  471;  Eastman 
V.  Cooper,  15  Pick.  276,  26  Am.  Dec. 
600;  Butler  v.  Stocking,  8  N.  Y. 
408. 

"»Wilkens  v.  Earle,  44  N.  Y.  172, 
4  Am.  R.  655;  Martin  v.  Fishing, 
Ins.  Co.  20  Pick.  389,  32  Am.  Dec. 
220;  Berrenberg  v.  City  of  Boston, 
137  Mass.  231,  50  Am.  R.  296; 
Metzger  v.  Schultz,  16  Ind.  App. 
454,  464,  45  N.  E.  619;  note  to  Re 
Huss,  12  L.  R.  A.  620. 

"°  Thus  it  has  been  qualified  by 
the  statement  that  it  cannot  be 
presumed    to    have    so    continued 
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to  considerable  -weight,  but  frequently  liable  to  be  rebutted  by  very 
slight  circumstances.  The  rule  has  been  held  to  apply  to  the  con- 
tinuance of  minority,  a  given  state  of  health,  a  state  of  war  and  to 
other  cases  virhere  obviously  after  a  limited  time  the  presumption 
could  have  little  if  any  weight.  Perhaps  the  chief  value  of  the 
presumption  is  to  determine  in  the  case  to  which  it  applies  on 
whom  rests  the  burden  of  proof  in  the  sense  of  going  forward  with 
the  evidence.  As  an  illustration  of  this  rule,  where  a  person  is  shown 
to  have  been  the  ovmer  of  property,  such  ownership  is  presumed  to 
continue  until  some  change  or  alienation  is  shown.^^"  So  if  indebted- 
ness is  proved  it  is  presumed  to  continue  until  the  presumption  is  in 
some  way  rebutted;  and  it  is  not  rebutted  by  the  mere  fact  that  the 
indebtedness  has  since  become  due.  The  payment  is  an  affirmative  fact 
to  be  proved.^^^  If  a  judgment  is  shown  to  have  been  rendered,  it  is 
presumed  to  remain  in  full  force  in  the  absence  of  evidence  to  the 
contrary.^^^  So  solvency,  insolvency  and  bankruptcy,  if  proved,  are 
presumed  to  continue  although  after  the  lapse  of  time  the  presumption 
of  insolvency  may  be  entitled  to  little  weight.^^'  The  presumption  is 
also  applied  where  goods  are  transported  by  connecting  carriers.  Thus, 
where  the  goods  are  shown  to  have  been  in  good  condition  at  the 
beginning  of  the  route  and  are  damaged  on  their  arrival,  an  action  may 
be  maintained  against  the  last  carrier  as  the  law  presumes  that  he 
received  them  in  good  condition,  until  the  contrary  is  shown.^''*    Many 

longer  than  Is  usual  In  the  case  of  50;    Farr    v.    Payne,    40   Vt.    615; 

things    of    that    nature.      Scott    v.  O'Neil   v.    New   York,    &c.    Mining 

Wood,   81   Cal.   398,  22   Pac.   871.  Co.   3   Nev.   141;    Mullen  v.   Pryor, 

""Kidder  V.  Stevens,  60  Cal.  414;  12    Mo.    307;    Studehaker   Bros.    v. 

Magee  v.  Scott,  9  Cush.  148,  55  Am.  Langson,  89  Wis.  200,  61  N.  W.  773; 

Dec.   49;    Brown  v.   King,   5   Mete.  Bell  v.  Young,  1  Grant  Cas.   (Pa.) 

(Mass.)  173;  Lind  v.  Lind,  53  Minn.  175;    Wallace   v.   Hull,   &c.   28   Ga. 

48,  54  N.  W.  934;  Table  Mountain,  68;    Faisst  v.   Waldo,   57  Ark.   270, 

&c.-  Mining    Co.    v.    Waller's,    &c.  21  S.  W.  436;   Mulhall  v.  Berg,  95 

Mining  Co.  4  Nev.  218,  97  Am.  Dec.  la.  60,  63  N.  W.  ?73. 

526;    Choisser   v.    People,    140    111.  ""Murphy  v.  Orr,  32  111.  489. 

21,  29  N.  E.  546.     But  see  Gage  v.  ""Walrod   v.   Ball,    9   Barb.   271; 

Thompson,   161   111.    403,   43   N.   B.  Mullen  v.  Pryor,  12  Mo.  307;  Don- 

1062.      So   as   to    possession.      Sul-  ahue    v.    Coleman,    49    Conn.    464; 

livan  V.  Goldman,  19  La.  Ann.  12;  Body    v.     Jewsen,     33     Wis.     402; 

Saunders  v.   Springsteen,   4  Wend.  Childs  v.  Merrill,  63  Vt  463. 

(N.  Y.)  429;  Currier  v.  Gale,  9  Al-  "*Cote  v.  New  York,  &c.  R.  Co. 

len    (Mass.)    522;    Dixon  v.   Ahern,  182  Mass.  290,  65  N.  E.  400;  Texas, 

19  Nev.  422,  14  Pac.  598.  &c.  R.  Co.  v.  Adams,  78   Tex.  372;    14 

""  Jackson  v.  Irvin,  2  Camp.  48,  S.  W.  666,  22  Am.  St.  56,  and  note; 
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other  illustrations  of  the  application  of  this  presumption  might  be 
given,  and  among  them  are  cases  in  which  a  particular  condition, 
relation  or  status  is  involved,  such  as  a  partnership,^^"  a  corporation,^'" 
or  an  agency.^^'  So  it  may  be  presumed  that  a  person  shown  to  be 
single  or  shown  to  be  married  continues  in  the  same  state.^"*  The 
presumption  has  also  been  applied  where  residence  or  domicile  ia 
involved.^^*  So  where  a  particular  form  of  government,^'"  a  law  or 
treaty,^'^  a  state  of  war  or  peace,'^^^  or  a  custom,^''  is  shown  to  have 
existed  at  a  given  time.    And  from  proof  of  a  regular  and  habitual 


Laughlin  v.  Chicago,  &c.  R.  Co.  28 
Wis.  204,  9  Am.  R.  493;  Smith  v. 
New  York,  &c.  R.  Co.  43  Barb.  225; 
Mobile,  &c.  R.  Co.  v.  Tupelo,  &c. 
Co.  67  Miss.  35,  7  So.  279;  Georgia, 
&c.  R.  Co.  V.  Forrester,  96  Ga.  428. 
23  S.  B.  416;  Leo  v.  St.  Paul,  &c. 
R.  Co.  30  Minn.  438,  15  N.  W.  872; 
Savannah,  &c.  R.  Co.  v.  Harris,  26 
Fla.  148,  7  So.  544,  23  Am.  St.  551; 
Beard  &  Sons  v.  Illinois,  &c.  R.  Co. 
79  la.  518,  44  N.  W.  800,  7  L.  R,  A. 
280;  4  Elliott  on  Railroads,  §  1450. 
But  see  Marquette,  &c.  R.  Co.  v. 
Kirkwood,  45  Mich.  51,  40  Am.  R. 
453;  Darling  v.  Boston,  &c.  R.  Co. 
11  Allen  (Mass.)  295.  So  in  an  ac- 
tion on  a  policy  insuring  a  vessel  it 
was  held  that  a  presumption  of 
seaworthiness  during  the  entire 
risk  arose  from  proof  of  sea- 
worthiness when  it  commenced. 
Martin  v.  Pishing  Ins  Co.  20  Pick. 
(Mass.)  389,  32  Am.  Dec.  220.  But 
see  Watson  v.  Clark,  1  Dow.  336; 
Parker  v.  Potts,  3  Dow.  23. 

""Cooper,  &c.  v.  Dedrick,  22 
Barb.  (N.  Y.)  516;  Clark  v.  Alex- 
ander, 8  Scott  N.  R.  147,  161;  Al- 
derson  v.  Clay,  1  Stark.  327. 

""People  V.  President,  &c.  9 
Wend.  (N.  Y.)  351.  So  it  was  pre- 
sumed that  one  remained  a  stock- 
holder in  Montgomery,  &c.  Co.  v. 
Webb,  27  Ala.  618. 

"'McKenzie  v.   Stevens,  19  Ala. 


691,  692;  Ryan  v.  Sams,  12  Q.  B. 
460.  See,  also.  State  v.  Ellington, 
117  N.  Car.  158,  23  S.  E.  250. 

'""Page  V.  Findley,  5  Tex.  391; 
Gilman  v.  Sheets,  78  la.  499,  43 
N.  W.  299;  Erskine  v.  Davis,  25 
111.  251. 

"•  Prather  v.  Palmer,  4  Ark.  456 
Daniels  v.   Hamilton,  52  Ala.   105 
Rixford  v.  Miller,  &c.   49  Vt.  319 
Greenfield   v.    Camden,   74   Me.   56 
Inhabitants  v.  Inhabitants,  6  Allen 
(Mass.)    508;    Baton   v.    Woydt,   26 
Wis.  383;   Ferguson  v.  Wright,  113 
N.  C.  537,  18  S.  E.  691;  Prettyman 
V.   Conaway,  9  Houst.    (Dela.)    221, 
32     Atl.     15;     Mitchell    v.     United 
States,  21  Wall.  350.    See,  however, 
Rdpley     v.     Hebron,     60     Me.    379 
(tramp  case). 

""Gelston  v.  Hoyt,  1  Johns.  Ch. 
(N.  Y.)  543. 

'"  Stokes  V.  Macken,  62  Barb.  (N. 
Y.)  145,  147;  In  re  Huss,  126  N.  Y. 
537,  12  L.  R.  A.  620,  and  note;  Peo- 
ple V.  McLeod,  1  Hill  (N.  Y.),  377, 
37  Am.  Dec.  328;  Wilson  v.  Smith,  5 
Yerg.  (Tenn.)  379;  State  v.  Patter- 
son, 2  Ired.  L.  (N.  Car.)  346,  356; 
Isabella  v.  Pecot,  2  La  Ann.  387; 
St.  Louis,  &c.  R.  Co.  V.  Eggman, 
161  111.  155,  43  N.  E.  620. 

"'Covert  V.  Gray,  34  How.  Pr. 
(N.  Y.)  450. 

"•Scales  V.  Key,  H  Ad.  &  EU. 
819. 
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mode  of  doing  business,^'*  or  the  character  and  habits  of  a  person,"" 
it  may  be  presumed,  in  a  proper  case,  that  they  continue  the  same. 

§  110.     Qualifioations   of   the   presumption    of   continuance. — As 

already  indicated,  the  presumption  of-  continuance  is  not  without  its 
limitations  and  qualifications.  It  may  not  only  be  rebutted  by  either 
direct  or  circumstantial  evidence,  but  it  may  also  have  no  application, 
or  at  least  be  rendered  ineffective,  because  it  would  be  contrary  to  what 
is  judicially  known.  Indeed,  in  many  instances,  it  could  not  arise  at 
all,  especially  from  evidence  of  the  condition  or  status  at  a  remote 
period.  Proof  that  one  was  an  infant  thirty  years  ago  certainly  would 
not  give  rise  to  the  presumption  that  he  is  still  an  infant.  So  the 
presumption  of  continuance  does  not  extend  indefinitely  into  the 
future,  that  is,  it  does  not  follow  from  the  fact  that  a  certain  condition 
existed  in  the  past  and  may  be  presumed  to  exist  in  the  present  that  it 
is  also  presumed  to  continue  in  the  future.^'"  Neither  is  the  presump- 
tion retrospective.^^^    In  other  words,  it  is  not  presumed  from  mere 


"'Shove  V.  Wiley,  18  Pick. 
(Mass.)  558,  561;  Vaughn  v.  Ra- 
leigh, &c.  R.  Co.  63  N.  Car.  11; 
Eureka  Ins.  Co.  v.  Robinson,  56 
Pa.  St  256,  94  Am.  Dec.  65;  Ashe 
V.  De  Rosset,  8  Jones  (N.  Car.)  240. 
In  most  of  these  cases  it  was  pre- 
sumed that  a  particular  act  was 
done  in  the  usual  way. 

"'Jones  V.  State,  104  Ala.  30,  16 
So.  135;  Lum  v.  State,  11  Tex.  App." 
483;  Wood  v.  Matthews,  73  Mo. 
477,,  482;  Reading,  &c.  Ins.  Co's 
Appeal,  113  Pa.  St.  204;  McMahon 
v.  Harrison,  6  N.  Y.  443;  Sleeper 
V.  Van  Middlesworth,  4  Denie  (N. 
Y.)  431;  Marston  v.  Dingley,  88 
Me.  546,  34  Atl.  414.  This  presump- 
tion is  applied  even  as  to  the  con- 
tinuance of  illicit  relations  or  other 
wrongful  acts.  People  v.  Squirer, 
49  Mich.  487;  Smith  v.  Smith,  4 
Paige  Ch.  (N.  Y.)  432,  27  Am.  Dec. 
75;  Grimm's  Estate,  131  Pa.  St. 
199,  6  L.  E.  A.  717;  Cargile  v. 
Wood,  63  Mo.  501;  Floyd  v.  Cal- 
vert, 53  Miss.  37,  40;  Williams  v. 
Williams,   46  Wis.   464,   478;    Cart- 


wright  V.  McGown,  121  111.  388; 
White  V.  White,  82  Cal.  427,  23  Pac. 
276. 

See  Sage  v.  State,  127  Ind.  15, 
26  N.  E.  667,  as  to  evidence  of  char- 
acter of  party  who  had  long  been 
in  the  penitentiary. 

But  it  is  not  presumed  from  evi- 
dence of  a  specific  act  at  one  time 
that  a  similar  act  was  done  in  the 
same  way  at  another  time,  and  such 
evidence  is  generally  inadmissible. 
Wentworth  v.  Smith,  44  N.  H.  419; 
Delano  v.  Goodwin,  48  N.  H.  203; 
Phelps,  &c.  V.  Conant,  30  Vt  277; 
Robinson  v.  Fitchburg,  &c.  R.  Co. 
7  Gray  (Mass.)  92;  Hollingham  v. 
Head,  4  C.  B.  (N.  S.)  388.  See, 
also,  Scott  V.  Coxe's  Adm'rs,  20  Ala. 
294. 

'"Covert  V.  Gray,  34  How.  Pr. 
(N.  Y.)  450;  Strong  v.  Strong,  1 
Abb.  Pr.  N.  S.  (N.  Y.)  233,  238; 
Goodsell  V.  Taylor,  41  Minn.  207. 
See,  also,  Macleod  v.  Wakley,  3  C. 
&  P.  311. 

'"Murdock  v.  State,  68  Ala.  567; 
Erskine  v.  Davis,  25  111.  251;  Nev- 
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pi-oof  of  a  certain  relation  ot  status  at  the  present  time  that  it  was  the 
Rame  at  any  particular  period  far  in  the  past.  It  has  also  been  held 
that,  if  there  are  conflicting  presumptions,  the  presumption  of  con- 
tinuance is  weaker  than  that  of  innocence.^^* 

§  111.  Continuance  and  love  of  life. — Within  reasonable  limits,  the 
continuance  of  life  is  presumed,  and  one  who  is  shown  to  have  been 
alive  at  a  certain  time  will  be  presumed  to  have  continued  to  live  until 
his  death  is  proved  or  is  to  be  inferred  or  presumed  from  the  nature  or 
circumstances  of  the  case.^'°  This  presumption  has  frequently  been 
indulged  even  after  the  lapse  of  seventy  or  eighty  years,^*"  and  even 


ers  V.  Hack,  138  Ind.  260,  37  N.  E. 
791;  Barelli  v.  Lytle,  4  La.  Ann. 
557;  Taylor  v.  Cresswcll,  45  Md. 
422;  State  v.  Dexter,  115  la.  678, 
«7  N.  W.  417;  Redding  v.  Godwin, 
44  Minn.  355,  46  N.  W.  563;  Jarvis 
V.  Vanderford,  116  N.  Car.  147,  21 
S.  E.  302.  See,  also,  Martyn  v. 
Curtis,  67  Vt.  263,  31  Atl.  296; 
Fogg  V.  Moulton,  59  N.  H.  499; 
Edelhoffi  V.  Homer,  &c.  Co.  86  Md. 
595,  39  Atl.  314.  But  compare  Wat- 
son V.  Clark,  1  Dow.  336;  Wright 
V.  Orient,  &c.  Co.  6  Bosw.  (N.  Y.) 
269,  270;  Timmony  v.  Burns  (Tex.) 
42  S.  W.  133;  Atchison,  &c.  R.  Co. 
V.  Feehan,  149  III.  202;  36  N.  E. 
1036;  Iowa,  &c.  R.  Co.  v.  Perkins, 
28  la.  281;  Myers  v.  McGraw,  5  W. 
Va.  30  (an  instrument  properly 
stamped  when  offered  in  evidence 
is  presumed  to  have  been  stamped 
at  the  proper  time).  La  Plaute 
V.  Warren  Cotton  Mills,  165  Mass. 
487,  43  N.  E.  294;  "Retrospective 
Presumptions,"  53  Cent.  Law  Jour. 
424. 

"'Powell  V.  Knox,  16  Ala.  364: 
Castor  V.  Davis,  120  Ind.  231,  22 
N.  E.  110. 

""  In  re  Hall,  1  Wall.  Jr.  (U.  S.) 
85;  Lowe  v.  Foulke,  103  111.  58; 
Chicago,  &c.  R.  Co.  v.  Keegan,  185 
111.  70,  56  N.  E.  1088;  Innis  v. 
Campbell,  1  Rawle  (Pa.)  373;  Duke 


of  Cumberland  v.  Graves,  9  Barb. 
(N.  Y.)  595,  608;  O'Gara  v.  Eisen- 
lohr,  38  N.  Y.  296;  Peabody  v. 
Hewett,  52  Me.  33,  83  Am.  Dec.  486; 
Shriver  v.  State,  65  Md.  278,  4  Atl. 
679;  Ballard  v.  Carmichael,  83  Tex. 
355,  18  S.  W.  734;  Davidson  v.  Wall- 
ingford,  88  Tex.  619,  32  S.  W.  1030; 
Wilson  V.  Hodges,  2  East.   312. 

But  see  Claflin  v.  Boston,  &c.  R. 
Co.  157  Mass.  489,  32  N.  B.  659; 
Hollis  V.   Dashlell,   52   Tex.   187. 

See  generally  leading  articles  in 
14  Cent.  Law  Jour.  286,  302,  322, 
345,  367  and  48  Law  Times  228, 
430;  Seeds  v.  Grand  Lodge,  93  la. 
175,  61  N.  W.  411;  Cone  v.  Dunham, 
59  Conn.  145,  160,  20  Atl.  311; 
Schaub  V.  Griffin,  84  Md.  557,  36 
Atl.  443;  Whiteley  v.  Equitable,  &c. 
Society,  72  Wis.  170,  39  N.  W.  369. 
It  has  been  said,  however,  that  this 
is  an  inference  of  fact  rather  than 
a  presumption  of  law.  Rex  v.  In- 
habitants, &c.  2  B.  &  Aid.  386;  In 
re  Pheue,  L.  R.  5  Ch.  App.  139, 
39  L.  J.  Ch.  316. 

"°In  re  Tindall's  Trust,  30  Beav. 
151;  Benson  v.  Olive,  2  Stra.  920; 
Watson  V.  Tindal,  24  Ga.  494,  71 
Am.  Dec.  142;  Hammond  v.  Inloes, 
4  Md.  138,  140.  See,  also,  Atkins 
V.  Warrington,  1  Chitty  PI.  (6th 
ed.)  258,  Best  Ev.  412. 
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though  the  person  in  question  was  in  had  health.^*'  No  specific  time 
can  be  stated  as  the  limit  of  this  presumption,  short  of  the  known  pos- 
sibility of  human  life,  but  much  must  depend  upon  the  circumstances 
of  each  case,  and  the  courts  ought  not  to  presume  that  which  according 
to  the  usual  duration  of  human  life  is  practically  impossible.^*^  So, 
as  hereafter  shown,  the  presumption  of  continuance  of  life,  when  other 
circumstances  are  shown,  may  have  to  give  way  to  the  presumption  of 
death  ;^*'  and  bad  health  of  the  party,  while  not  necessarily  sufficient 
to,  rebut  or  prevent  the  presumption  of  continuance  of  life  from  arising, 
might  be  of  such  a  nature  as  to  do  so.  Love  of  life  is  likewise  pre- 
sumed,^''* and  it  is  for  this  reason,  as  well  as  because  the  law  assumes 
innocence  rather  than  crime,  that  the  presumption  is  usually  against 
suicide^*"  and  in  favor  of  natural  or  accidental  death  unless  there  is 
direct  or  circumstantial  evidence  leading  to  the  contrary  inference.^*" 


"'  In  re  Hall,  1  Wall.  Jr.  85. 

'"See  Sprigg  v.  Moale,  28  Md. 
497,  506;  Clinch  v.  Pernette,  24 
Can.  S.  C.  385;  Neale  v.  Lower, 
PoUex,  54;  Napper  v.  Sanders, 
Hutton,  118;  Keebles  Case,  Little- 
ton, 370.  The  limit  has  frequently 
been  placed  at  one  hundred  years. 
Young  V.  Shulenberg,  165  N.  Y. 
385,  59  N.  E.  135;  Stevenson  v. 
Howard,  3  Har.  &  J.  (Md.)  554 
(ninety  years) ;  Doe  v.  Deakin,  3 
C.  &  P.  402,  14  E.  C.  L.  369;  Miller 
V.  McElwee,  12  La.  Ann.  476;  Hayes 
T.  Berwick,  2  Mart.  (La.)  138,  5 
Am.  Dec.  727;  Martinez  v.  Vivez, 
32  La.  Ann.  305. 

"°  See  Jamison  v.  Smith,  35  La. 
Ann.  609;  Leach  v.  Hall,  95  la.  611, 
64  N.  W.  790. 

■"Illinois,  &c.  R.  Co.  v.  Cragin, 
71  111.  177,  184;  Way  v.  Illinois,  &c. 
R.  Co.  40  la.  341;  Sevenson  v. 
Menasha,  &c.  Co.  56  Wis.  338; 
Travelers'  Ins.  Co.  v.  Sheppard,  85 
Ga.  751,  808. 

"'  Guardian,  &c.  Ins.  Co.  v.  Ho- 
gan,  80  111.  35;  Continental  Ins. 
Co.  v.  Delpeuch,  82  Pa.  St.  225; 
Germain  v.  Brooklyn  Life  Ins.  Co. 
26   Hun    (N.    Y.)    604;    Walcott   v. 


Metropolitan  Life  Ins.  Co.  64  Vt. 
221,  33  Am.  St.  923,  24  Atl.  992; 
Mutual  Life  Ins.  Co.  v.  Wiswell,  56 
Kans.  765,  44  Pac.  996;  Stephenson 
V.  Bankers'  Life  Ass'n,  108  la.  637, 
79  N.  W.  459,  and  numerous  aii- 
thorities  cited  in  note  to  Supreme 
Conclave  v.  Miles,  84  Am.  St.  528, 
540.  For  cases  in  which  it  was  held 
that  the  presumption  was  overcome 
by  particular  facts  and  circum- 
stances, see  Agen  v.  Metropolitan 
Life  Ins.  Co.  105  Wis.  217,  76  Am. 
St.  905,  80  N.  W.  1020;  Dennis  v. 
Mutual  Life  Ins.  Co.  84  Cal.  570, 
24  Pac.  120.  It  obtains  in  accident 
insurances  cases,  but  does  not  nec- 
essarily carry  with  it  the  further 
presumption  that  the  death  was  ac- 
cidental. Laessig  v.  Travelers'  &c. 
Ass'n  169  Mo.  272,  69  S.  W.  469. 

■"  For  the  same  reason  .persons 
have  sometimes  been  presumed  to 
have  exercised  due  care,  and  in 
some  jurisdictions  the  burden  of 
proving  contributory  negligence  ig 
placed  upon  the  defendant  because 
it  is  presumed  that  the  plaintiff 
loved  life  and  obeyed  the  instinct 
of  self-preservation.  See  note  to 
62   Am.    Dec.    687;    Bsach   Contrib. 
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§  112.  DeatL — Death  may  be  inferred  from  evidence  of  facts  in- 
consistent with  the  theory  of  the  existence  of  life.^"  Thus  it  has 
been  held  that  where  aa  absentee  when  last  heard  of  had  just  embarked 
on  a  vessel  which  has  not  since  been  seen  or  heard  of  and  is  long 
overdue,  his  death  may  be  presumed,  although  the  full  period  of 
seven  years  may  not  have  elapsed  since  it  sailed.^**  So,  if  he  was  in 
a  "desperate  state  of  health"  or  of  grossly  intemperate  habits  when  last 
heard  of  and  left  with  the  intention  of  soon  retuming,'^*'  or  if  he  was 
exposed  to  some  specific  peril^°"  likely  to  cause  death,  when  last  heard 
of,  it  may  be  presumed  that  he  is  dead  although  seven  years  may  not 
yet  have  elapsed  since  that  time.^°^    After  seven  years'  absence  from 


Neg.    (2d   ed.)    §    417,   et  seq.,   on 
this  general  subject. 

""Allen  V.  Lyons,  2  Wash.  C.  C. 
475;  Jamison  v.  Smith,  35  La.  Ann. 
609;  Bailey  v.  Bailey,  36  Mich.  181; 
Anderson  v.  Parker,  6  Cal.  197; 
Ringhouse  v.  Keever,  49  111.  470; 
King  V.  Fowler,  11  Pick.  (Mass.) 
302;  Thomas  v.  Visitors,  &c.  7  Gill 
&  J.  (Md.)  385;  Marden  v.  City  of 
Boston,  155  Mass.  359,  29  N.  E.  588; 
Matter  of  Nolting,  43  Hun  (N.  Y.) 
456;  Northwestern,  &c.  Ins.  Co.  v. 
Stevens,  71  Fed.  258;  Hickman  v. 
Upsall,  L.  R.  20  Eq.  Cas.  136;  Su- 
preme Council  V.  Boyle,  10  Ind. 
App.  301,  37  N.  E.  1105. 

But  see  Straub  v.  Grand  Lodge, 
37  N.  Y.  S.  750;  Lindsay  v.  Free- 
man, 83  Tex.  259,  18  S.  W.  727. 

""Watson  V.  King,  1  Stark.  97, 
2  B.  C.  L.  54;  Goods  of  Johnson, 
78  L.  T.  N.  S.  85;  Re  Cook,  Ir.  R. 
5  Eq.  240;  White  v.  Mann,  26  Me. 
361,  363;  Waite  v.  Coaracy,  45  Minn. 
159,  47  N.  W.  537;  Gerry  v.  Post, 
13  How.  Pr.  (N.  Y.)  118;  Merritt 
V.  Thompson,  1  Hilt.  (N.  Y.)  550; 
Oppenheim  v.  Wolf,  3  Sandf.  Ch. 
(N.  Y.)  571;  Glbbes  v.  Vincent,  11 
Rich.  L.  (S.  Car.)  323;  In  re  Bishop 
1  Swab.  &  T.  303.  But  see  Ashbury 
V.  Sanders,  8  Cal.  62,  68  Am.  Dec. 
300. 

""Danby   v.   Danby,   5   Jur.    (N. 


S.)  54;  Webster  v.  Birchmore,  13 
Ves.  Jr.  362;  Cambrelleng  v.  Pur- 
ton,  125  N.  Y.  610,  26  N.  E.  907; 
Stouvenel  v.  Stephens,  2  Daly  (N. 
Y,)  319.  See  Reedy  v.  Millizen, 
155  111.  636,  40  N.  E.  1028;  Leach 
V.  Hall,  95  la.  611,  64  N.  W.  790. 

''"'Robinson  v-  Robinson,  51  111. 
App.  317  (contagious  disease);  Da- 
vie V.  Briggs,  97  U.  S.  628;  North- 
western, &c.  Ins.  Co.  V.  Stevens,  71 
Fed.  258;  Eagle's  Case,  3  Abb.  Pr. 
(N.  Y.)  218;  Lancaster  v.  Wash- 
ington L.  Ins.  Co.  62  Mo.  121;  Leach 
V.  Hall,  95  la.  611,  64  N.  W.  790; 
Burr  V.  Sim,  4  Whart.  (Pa.)  150, 
33  Am.  Dec.  50;  In  re  Mutual  Ben. 
Co.  174  Pa.  SL  1,  52  Am.  St.  814. 
See,  also,  Fidelity,  &c.  Co.  v.  Mett> 
ler,  185  U.  S.  308,  22  Sup.  Ct.  662; 
Northwestern,  &c.  Ins.  Co.  v. 
Stevens,  71  Fed.  258;  In  re  Ketch- 
am's  Estate,  5  N.  Y.  S.  566;  In  re 
Buckhan's  Will,  5  N.  Y.  S.  565. 

'"  So  a  presumption  of  death  of 
the  supposed  decedent  has  been 
held  to  arise  from  the  grant  of  let- 
ters of  administration.  Lancaster  v. 
Washington  L.  Ins.  Co.  62  Mo.  121; 
French  v.  Frazier,  7  J.  J.  Marsh. 
(Ky.)  425;  Newman  v.  Jenkins,  10 
Pick.  (Mass.)  515;  Belden  v.  Meek- 
er, 47  N.  Y.-307;  Pick  v.  Strong, 
26  Minn.  303;  Brown  v.  Elwell,  17 
Wash.    442;    Goods    of    Spenceley, 
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home  of  a  party  who  has  not  been  seen  or  heard  of  dtLring  that  time 
the  presumption  that  he  is  dead  is  usually  indulged,  even  when  it  is 
not  shown  that  he  was  in  bad  health,  or  exposed  to  some  specific  peril 
or  the  like. 

§  113.  Death — Seven  years'  absence. — It  is  now  generally  held  that 
a  person  who  is  shown  not  tO'  have  been  seen  or  heard  of  for  seven 
years,  although  inquiry  has  been  made  of  those  who  would  naturally 
have  seen  or  heard  of  him  if  he  had  been  alive,  is  presumed  to 
be  dead,  unless  the  circumstances  of  the  case  are  such  as  to  account  for 
his  not  being  heard  of  without  assuming  his  death.^'^  If  there  is 
proof  that  he  has  been  seen  or  heard  from  within  that  period  the 
presumption  cannot  prevail,^"'  for  it  is  not  conclusive,*"*  but  may  be 

9  S.  W.  323;  Henderson  v.  Bonar 
(Ky.),  11  S.  W.  809;  Craig  v.  Craig, 
1  Bailey  Bq.  (S.  Car.)  102;  Brad- 
ley V.  Bradley,  4  Whart  (Pa.)  173; 
Hopewell  v.  De  Pinna,  2  Camp. 
113';  Nepeau  v.  Doed.  Knight,  2 
M.  &  W.  894,  910,  2  Smith  Lead. 
Cas.  584. 

But  see,  as  to  children  of  ten- 
der age,  Manley  v.  Pattison,  73 
Miss.  417,  55  Am.  St.  543.  The 
rule  is  stated  as  follows  by  the 
Supreme  Court  of  Massachusetts: 
"If  a  man  leaves  his  home  and  goes 
into  parts  unknown,  and  remains 
unheard  from  for  the  space  of 
seven  years,  the  law  authorizes,  to 
those  that  remain,  the  presumption 
of  fact  that  he  is  dead;  but  it  does 
not  authorize  him  to  presume, 
therefore,  that  any  one  of  those 
remaining  in  the  place  which  he 
left  has  died."  Hyde  Park  v.  Can- 
ton, 130  Mass.  505.  Approved  in 
Burnett  v.  Costello,  15  S.  Dak.  89, 
87  N.   W.   575. 

""Smith  V.  Smith,  49  Ala.  156; 
Smith  V.  Combs,  49  N.  J.  Eq.  420; 
Dowd  V.  Watson,  105  N.  Car.  476, 
18  Am.  St.  920;  Cooper  v.  Cooper, 
86   Ind.   75. 

'"Winter  v.  Supreme  Lodge 
(Mo.),  69  S.  W.  662;  Northwestern, 


(1892)  P.  255;  Tisdale  v.  ConnecU- 
cut,  &c.  Ins.  Co.  26  la.  170,  96  Am. 
Dec.  136;  Hendrlx  v.  Boggs,  15 
Neb.  469;  Selbert  v.  True,  8  Kans. 
52;  Jefters  v.  Radcliff,  10  N.  H.  242. 
But  it  has  been  held  by  the  Su- 
preme Court  of  the  United  States 
that  such  presumption  is  not  con- 
clusive, and  other  courts  have  held 
that  it  does  not  arise  at  all  in  col- 
lateral actions  between  third  per- 
sons. Mutual,  &c.  Ins.  Co.  V.  Tis- 
dale, 91  U.  S.  238;  Scott  v.  McNeal, 
154  U.  S.  34,  14  Sup.  Ct.  H08; 
Carroll  v.  Carroll,  60  N.  Y.  121; 
English  V.  Murray,  13  Tex.  366; 
Moons  V.  De  Bernales,  1  Russ.  307. 
But  see  Jenkins  v.  Feckinpaugh, 
40  Ind.  133,  136. 

""Steph.  Bv.  Art.  99;  Davie  v. 
Briggs,  97  U.  S.  628;  Matthews  v. 
Simmons,  49  Ark.  468,  5  S.  W.  797; 
Thomas  v.  Thomas,  16  Neb.  653, 
20  N.  W.  846;  Prettyman  v.  Con- 
away,  9  Houst.  (Del.)  221,  32  Atl. 
15;  Adams  v.  Jones,  39  (Ja.  479, 
508;  Burleigh  v.  Mullen,  95  Me. 
423,  50  Atl.  47;  Spears  v.  Burton, 
31  Miss.  547,  554;  Squire  v.  State, 
46  Ind.  459;  Baugh  v.  Boles,  66 
Ind.  376;  Stinchfleld  v.  Emerson, 
52  Me.  465,  83  Am.  Deo.  524; 
French   v.   McGinuis,   69    Tex.    19, 
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controlled  or  vary  in  weight  according  to  circumstances.^'"'  Mere 
absence  alone  does  not  raise  the  presumption;  it  must  also  be  shown 
that  inquiry  has  been  made  of  those  who  would  naturally  have  seen  or 
heard  of  him  if  he  were  alive,^^®  and  if  he  had  acquired  a  fixed  and 
known  place  of  residence  abroad  inquiry  should  be  made  at  such 
place.^^'  This  is  not  a  question  of  pedigree,  and  evidence  that  he  has 
been  seen  or  heard  of  during  such  period  is  admissible,  no  matter 
whether  the  intelligence  comes  from  members  of  his  family  or 
strangers,^'*  and  so,  on  the  other  hand,  mere  repute  in  the  family  is 

25  Tex.  Civ.  App.  344,  60  S.  W. 
894;  Burnett  v.  Costello,  15  S.  Dak. 
89,  87  N.  W.  575;  Posey  v.  Hanson, 
10  App.  Cas.  (D.  C.)  496. 

But  not  necessarily  at  every  place 
he  visited  or  went  only  tempora- 
rily. Winship  v.  Conner,  42  N. 
H.  341.  The  absence,  however, 
must  be  from  his  home  or  estab- 
lished residence,  and  mere  failure 
of  his  relatives  to  hear  from  him, 
when  his  place  of  residence  was 
not  theirs,  is  not  sufficient  to  raise 
the  presumption.  Hitz  v.  Ahlgren, 
170  111.  60,  48  N.  E.  1068;  Burnett 
V.  Costello,  15  S.  Dak.  89,  87  N.  W. 
575.  See,  also,  Hancock  v.  Amer- 
ican, &c.  Ins.  Co.  62  Mo.  26;  Went- 
worth  V.  Wentworth,  71  Me.  72 
Bailey  v.  Bailey,  36  Mich.  181 
Whiting  V.  NlchoU,  46  111.  230,  232 
Francis  v.  Francis,  180  Pa.  St.  644 
57  Am.  St.  668,  37  Atl.  120.  But 
see  Ferry  v.  Sampson,  112  N.  Y. 
415. 

"'Flynn  v.  Coffee,  12  Allen  (Mass.) 
133;  Wentworth  v.  Wentworth,  71 
Me.  72;  Doe  v.  Deakin,  4  Barn.  & 
Aid.  433.  See,  also,  Dowd  v.  Wat- 
son, 105  N.  Car.  476,  18  Am.  St. 
920;  Fidelity,  &c.  Ass'n  v.  Mettler, 
185  U.  S.  308,  22  Sup.  Ct.  662; 
Nehring  v.  McMurrain  (Tex.  Civ. 
App.),  45  S.  W.  1032;  Thomas  v. 
Thomas,  19  Neb.  81;  Keech  v.  Rine- 
hart,  10  Pa.  St.  240. 


&c.  Ins.  Co.  V.  Stevens,  71  Fed. 
258;  Scott  v.  McNeal,  154  U.  S.  34, 
14  Sup.  Ct.  1108;  Thomas  v. 
Thomas,  124  Pa.  St.  646;  Seeds  v. 
Grand  Lodge,  93  la.  175,  61  N.  W. 
411;  M'Mahon  v.  M'Blroy,  Irish  R. 
5  Eq.  1;  Janson  v.  Solarte,  2  Y.  & 

C.  Exch.  127,  6  L.  J.  Exch.  75;  In 
re  Miller's  Estate,  9  N.  Y.  S.  639; 
Manley  v.  Pattison,  73  Miss.  417, 
55  Am.  St  543.  Perhaps  it  would 
be  more  correct,  in  some  of  these 
cases,  to  say  that  the  circumstances 
were  such  that  the  presumption  did 
not  arise  at  all. 

'"  Burnett  v.  Costello,  15  S.  Dak. 
89,  87  N.  W.  575;  State  v.  Plyne, 
43  Minn.  385,  45  N.  W.  848;  Tis- 
dale  V.  Connecticut,  &c.  Ins.  Co. 
26  la.  170,  96  Am.  Dec.  136;  Hyde 
Park  V.  Conton,  130  Mass.  505;  Da- 
vie V.  Briggs,  97  U.  S.  628;  In  re 
Phene's  Trusts,  L.  R.  5  Ch.  App. 
139. 

Mere  disappearance  in  an  unex- 
plained manner  and  absence  for 
less  than  seven  years  will  not  give 
rise  to  the  presumption  of  death. 
In  re  Davenport,  75  N.  Y.   S.  934. 

"'Manley  v.  Pattison,  73  Miss. 
417,  55  Am.  St.  543;  Doe  v.  An- 
drews, 15  Q.  B.  756,  69  E.  C.  L. 
75G;  Posey  v.  Hanson,  10  App.  Cas. 

D.  C.  496. 

'"McCartee  v.  Camel,  1  Barb. 
Ch.    (N.   Y.)    455;    Ross  v.   Blount, 
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not  admissible  to  prove  the  fact  of  death  where  there  is  no  question  of 
pedigree  or  the  like.^°" 

§  114,  Death — Time  of  death. — Although  death  had  been  inferred 
from  long  absence  imder  certain  circumstances  in  other  cases,  the  first 
suggestion  of  a  general  arbitrary  rtde  fixing  the  period  of  absence  at 
seven  years  seems  to  have  been  in  a  case  decided  in  1805.^°*  This  time 
seems  to  have  been  fixed  in  analogy  to  certain  old  statutes  relating  to 
bigamy  and  leases  dependent  upon  lives.^*^  The  earlier  text-writers 
from  the  suggestion  in  the  cases  referred  to,  formulated  the  general 
rule  that  the  presumption  of  continuance  of  life  ceased  at  the  end  of 
seven  years  from  the  time  when  the  person  in  question  was  last  heard 
of,  and,  later,  the  judges  and  text  writers  gradually  began  to  express 
this  rule  as  an  affirmative  presumption  of  death  in  the  form  in  which  it 
now  generally  obtains.^'^  There  is  considerable  diversity  of  opinion  as 
to  whether  there  is  any  presumption  as  to  the  precise  time  of  death, 
and,  if  so,  what  it  is.  Some  courts  and  text  writers  affirm  that  the 
presumption  in  question  relates  to  the  time  of  death  as  well  as  the  fact 


"•Fidelity,  &c.  Ass'n  v.  Mettler, 
185  U.  S.  308,  22  Sup.  Ct.  662. 
In  this  case  it  was  lield  that  no 
presumption  of  death  obtained  if 
the  person  In  question  was  seen 
alive  within  the  seven  years,  and 
that  mere  repute  in  the  family  that 
he  was  dead  was  not  admissible  to 
prove  the  death,  but  that  It  was 
relevant  and  admissible  to  show 
good  faith  where  the  defendant, 
an  insurance  company,  claimed  a 
conspiracy  on  the  part  of  the  bene- 
ficiaries to  defraud  it.  In  Scott 
V.  Ratliffe,  5  Pet.  (U.  S.)  81,  and 
Secrist  v.  Green,  3  Wall.  (U.  S.) 
744,  751,  It  is  said  that  it  is  com- 
petent to  prove  death  by  reputa- 
tion, or  for  a  witness  to  state  that 
he  had  been  told  of  the  death  by 
another;  but  In  these  cases  there 
was  a  question  of  pedigree  or  death 
as  bearing  on  legitimacy,  descent 
or  relationship.  In  Sandberg  v. 
State,  113  Wis.  578,  89  N.  W.  504, 
death  was  held  sufficiently  estab- 


lished by  a  hospital  record  of  the 
parish  where  the  person  in  question 
was  born,  showing  that  a  persvn  of 
the  same  age  and  name  had  died 
there  sixty  years  ago.  But  see  Hoyt 
V.  Newbold,  45  N.  J.  L,.  219,  46  Am. 
R.  757,  holding  tidings  as  to  the 
existence  of  a  person  of  the  same 
name  insufficient  to  overcome  the 
presumption  of  death.  As  to  the 
admissibility  or  rumors,  see  Dowd 
V.  Watson,  105  N.  Car.  476,  18  Am. 
St.  920;  O'Kelley  v.  Felkey,  71  Ga. 
775;  but  compare  Johnson  v.  John- 
son, 114  111.  611,  55  Am.  R.  883; 
Vought  V.  Williams,  46  Hun  (N. 
Y.),  638. 

"°Doe  d.  George  v.  Jesson,  6 
East  80.  See,  also,  Hopewell  v. 
De  Pinna,  2  Camp.  113. 

'"Stat.  1  Jac.  I,  ch.  11;  19  Car. 
II,  ch.  6. 

'"See  Thayer's  Prelim.  Treatise 
on  Ev.  319-324,  for  an  interesting 
account  of  the  history  and  growth 
of  this  presumption. 
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of  death,  and  they  state  that  the  presumptioii  is  that  the  death  occurred 
at  the  expiration  of  the  seven  years.^°*  Others  affirm  that  there  is  no 
presumption  as  to  the  precise  time  of  the  death  ;^'*  and  the  English 
rule,  which  has  heen  adopted  by  some  of  our  courts,  is  not  only 
that  there  is  no  presumption  that  the  death  occurred  precisely 
at  the  expiration  of  the  seven  years,  but  also  that  the  party  upon 
.whom  the  burden  rests  to  prove  either  that  the  absentee  was  dead 
or  that  he  was  alive  at  a  particular  time  during  such  period,  must 
do  so  by  distinct  evidence.^"^  This  difference  of  opinion  is  caused 
largely  by  the  different  views  taken  of  the  nature  of  the  presump- 
tion in  question  and  the  effect  of  the  presumption  of  continuance 
of  life.  The  English  rule  is  based  mainly  upon  the  ground  that  to 
presume  death  upon  the  last  day  of  the  seven  years  woiild  be  to 
presimie  what  would  be  nearly  always  contrary  to  the  actual  fact,  and 
that  it  is  extremely  illogical  to  presume  that  a  man  was  alive  up  to  the 
"•In  re  Mutual  Benefit  Co.  174      Ch.   App.   139;    Nepean   v.   Doe   d. 

Knight,  2  M.  &  W.  894;  Doe  d. 
Knight  V.  Nepeau,  5  B.  &  Ad.  86, 
27  E.  C.  L.  42;  In  re  Rhodes,  L. 
R.  36  Ch.  D.  586,  56. L.  J.  Ch.  825; 
In  re  Lewes'  Trust,  L.  R.  11  Eq. 
236,  32  L.  J.  Ch.  104;  Creed's  Will, 
1  Drew.  235.  This  rule  Is  approved 
In  Davie  v.  Briggs,  97  U.  S.  628, 
634,  where  many  American  cases 
are  cited  as  to  the  same  effect, 
but  some  of  them  in  fact  announce 
a  different  doctrine.  The  English 
rule  appears,  however,  to  be  fully- 
approved  in  the  following  cases: 
State  V.  Moore,  11  Ired.  L.  (N.  Car.) 
160;  Spencer  v.  Roper,  13  Ired.  L. 
(N.  Car.)  333;  Whiteley  v.  Equit- 
able L.  &c.  Soc.  72  Wis.  170,  39  N. 
W.  369,  citing  Hancock  v.  American 
L.  Ins.  Co.  62  Mo.  26;  Tisdale  v. 
Connecticut,  &c.  Ins.  Co.  26  la.  170; 
Ryan  v.  Tudor,  31  Kans.  366,  2  Pac. 
797;  McCartee  v.  Camel,  1  Barb. 
Ch.  (N.,  Y.)  455.  See,  also.  Seeds 
V.  Grand  Lodge,  93  la.  175,  61  N. 
W.  411;  Johnson  v.  Johnson,  114 
111.  611,  3  N.  E.  232,  2  Wharton's 
Bv.  §  1276, 1  Bish.  Mar.  &  Div.  §  456. 


Pa-  St.  1,  34  Atl.  283;  Burr  v.  Sim, 
4  Whart.  (Pa.)  150;  Montgomery 
V.  Bevans,  1  Sawyer,  653;  Smith  v. 
Knowlton,  11  N.  H.  191,  196;  Ex- 
ecutors of  Clarke  v.  Canfield,  15 
N.  J.  Bq.  119;  Lawson  Presump- 
tive Ev.  Rule  43.  See,  also.  Youngs 
V.  Heffner,  36  Ohio  St.  232,  and 
the  apparently  conflicting  state- 
ments in  Bradner's  Bv.  §  18. 

'"Seeds  v.  Grand  Lodge,  93  la. 
175,  61  N.  W.  411;  Chapman  v. 
Cooper,  5  Pick.  L.  (S.  Car.)  452; 
Johnson  v.  Johnson,  114  III.  611, 
3  N.  E.  232;  Reedy  v.  Millizen,  155 
111.  636,  40  N.  B.  1028;  Johnson  v. 
Merithew,  80  Me.  Ill,  6  Am.  St. 
162;  Davie  v.  Briggs,  97  U.  S.  628; 
Lambe  v.  Orton,  6  Jur.  N.  S.  61, 
29  L.  J.  Ch.  286;  Dowley  v.  Win- 
field,  14  Sim.  277;  Ommaney  v.  Stil- 
well,  23  Beav.  328. 

"This  Is  not  a  presumption  that 
death  occurred  at  the  expiration 
of  such  time,  but  that  it  occurred 
at  some  time.  At  what  time  may 
be  determined  by  circumstances." 
Cooper  V.  Cooper,  86  Ind.  75,  77. 

""In  re  Phene's  Trusts,  L.  R.  6 
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last  day  of  the  seven  years  and  then  died  the  next  day."^  The  grounds 
for  presuming  that  the  death  occiirred  at  the  expiration  of  the  seven- 
year  period  are  that  the  presumption  of  death  cannot  operate  retro- 
spectively, that  the  presumption  of  continuance  of  life  lasts  until 
intercepted  or  overcome  by  the  seven-years'  limit,  or  by  evidence 
indicating  death  at  some  particular  time;  that  the  presumption  of 
death  at  the  expiration  of  seven  years  is  not  indulged  because  that  is 
the  most  probable  time  in  fact,  but  because  the  true  date  is  unknown 
and  cannot  be  ascertained,  and  that  some  time  must  be  fixed  at  which 
the  death  shall  be  "accounted"  to  have  taken  place,  for  without  such  a 
rule,  where  no  evidence  of  the  actual  time  can  be  obtained  rights  must 
remain  uncertain  and  property  must  remain  undistributed,  or  be 
distributed  according  as  one  or  the  other  claimant  happens  to  be  the 
moving  party  in  court  and  not  according  to  any  settled  principle.^" 
These  are  forcible  reasons,  but  it  seems  to  us  that  most  of  them  apply 
with  almost  equal  force  in  support  of  the  authorities  which  take  the 
middle  ground  that  the  presumption  of  death  after  the  expiration  of 
seven  years  does  not  include  the  presumption  that  the  death  occurred  on 
the  last  day.  This  view  is  more  in  accordance  with  the  historical 
development  of  the  presumption — ^which  was  originally  merely  that 
there  was  no  presumption  of  the  continuance  of  life  after  seven  years' 
absence  of  a  person  who  had  not  been  heard  of  during  that  time, — and 
brings  about  the  same  result,  for  it  lets  the  presumption  of  continuance 
of  life  have  its  effect  until  the  expiration  of  the  seven  years  and  leaves 
the  burden  on  any  one  who  has  to  show  death  at  any  particular  time 
within  that  period  to  prove  it.^°*    Indeed,  the  only  practical  difference 

"'  See   Whltiley   v.    Equitable   L.  gomery  v.  Bevana,   1   Sawyer,  653, 

&c.  Sec.  72  Wis.  170,  39  N.  W.  369,  and  by  Bradford,  Suit.,  in  Eagle's 

and    quotations    there    made   from  Case,  3  Abb.  Pr.  218,  4  Bradf.  117. 

the  English  cases.  See,  also,  opinion  of  Chief  Justice 

It  might,  perhaps,  also  be  urged  Gibson   in  Burr  v.   Sim,   4  Whart. 

with  plausibility  that  the  presump-  (Pa.)   150. 

tion  of  death  after  seven  years  de-  "*  Thus,  in  Schaub  v.  Griffin,  84 

stroys  the  presumption  of  life,  and,  Md.  557,  36  Atl.  443,  444,  it  is  said: 

like    Coke's    Estoppel    against    es-  "But  while  there  is  such  a  pre- 

toppel,  "sets  the  matter  at  large,"  sumption  of  the  death  of  a  party, 

without  any  presumption  whatever  there  arises  therefrom  no  presump- 

as  to  whether  the  person  in  ques-  tion  of  the  time  thereof,  and,  there- 

tion  was  alive  or  dead  at  any  par-  fore,    if    it   be    required    to    estab- 

tlcular  time  within  the  seven  years.  lish   the   precise   period   of   death, 

"'A   strong  presentation  of  this  it  must  be   done   by   evidence.     It 

view  is  given  by  Field,  J.,  in  Mont-  does  not  follow,  however,  from  this 
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in  the  result  reached  by  any  of  these  doctrines  would  seem  to  be  in  cases 
in  which  a  claimant,  after  seven  years,  has  to  show  that  the  absentee 
was  living  at  some  particular  time  within  the  seven  years.  In  such 
cases  he  would  not  be  aided,  under  the  English  rule,  by  the  presumption 
of  the  continuance  of  life,  but  would  have  the  burden  of  showing  it  by 
evidence.  Nearly  all  the  authorities  agree  that  the  presumption  of 
death  after  seven  years,  whether  it  relates  to  the  time  of  the  death  as 
well  as  the  fact  of  death  or  not,  is  not  conclusive,  but  may  be  rebutted 
or  affected  by  circumstances  and  even  overcome  by  the  presumption  of 
innocence.^" 

§  115.  Survivoorsihip. — It  may  be  stated  as  a  general  rule  at  common 
law  that  where  the  question  as  to  which  of  several  persons  survived  the 
others  is  in  issue  and  nothing  more  than  the  fact  of  their  death  is 
shown,  without  any  evidence  as  to  the  relative  time  of  their  death  or 
anything  by  which  it  can  be  determined,  there  is  no  presumption  that 
any  particular  one  of  them  survived  the  others.^"*  Strictly  speaking, 
there  is  no  presumption  one  way  or  the  other.  If  two  persons  meet 
death  in  a  disaster  or  calamity  common  to  both  there  is  no  presumption 
at  common  law  either  that  one  survived  the  other  or  that  they  both  died 

fact,  that  there  may  not  be  a  pre-  &c.  96  Mo.  App.  1,  69  S.  W.  662, 
sumption  of  the  continuance  of  life  667.  Or  it  may  cause  death  to  he 
during  the  waiting  period.  Indeed,  presumed  before  the  expiration  of 
It  seems  difficult  to  state  any  suf-  the  seven  years.  Johnson  v.  John- 
ficient  reason  why  a  person  shown  son,  114  111.  611,  3  N.  B.  232;  Cooper 
to  be  alive  at  any  particular  period  v.  Cooper,  86  Ind.  75. 
of  time  should  not  be  presumed  to  So  the  presumption  of  death  has 
continue  to  live  until  there  is  proof  been  held  rebutted  where  the  ab- 
from  which  the  fact  of  death  can  sentee  was  recorded  in  court  pro- 
be found,  or  the  legal  presump-  ceedings  as  alive  after  the  seven 
tlon  of  death  arises.  That  such  years.  Keech  v.  Rinehardt,  10  Pa. 
a  presumption  does  not  arise  until  St.  240.  See,  also,  Newman  v.  Jenk- 
seven  years  have  expired  carries  ins,  10  Pick.  515;  Bowden  v.  Hen- 
with  it,  in  the  total  absence  of  derson,  2  Sm.  &  G.  360;  M'Mahon 
proof,  the  presumption  of  life  un-  v.  M'Elroy,  tr.  R.  5  Eq.  1;  Mile- 
til  that  period  has  elapsed."  To  ham's  Trust,  15  Beav.  507;  Re 
the  same  effect  are  Reedy  v.  Mil-  Smith,  31  L.  J.  (P.  &  M.)  182. 
lizen,  155  111.  636,  40  N.  B.  1028;  ""Cook  v.  Caswell,  81  Tex.  678, 
Johnson  v.  Merithew,  80  Me.  Ill,  17  S.  W.  385;  Southwell  v.  Gray, 
13  Atl.  132,  6  Am.  St.  162.  72  N.  T.  S.  342;  Schaub  v.  Griffin, 
"»Rex  V.  Inhabitants  of  Har-  84  Md.  557,  36  Atl.  443;  In  re  Walk- 
borne,  2  Adol.  &  B.  540;  Lancaster  er,  L.  R.  7  Ch.  App.  120,  25  h.  T. 
T.  Washington  L.  Ins.  Co.  62  Mo.  N.  S.  775;  In  re  Rhodes,  28  L.  T. 
121.  129;  Winter  v.  Supreme  Lodge,  N.    S.    392;    In    re    Green's    Settle- 
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at  the  same  moment.*'^  But  the  fact  of  survivorship  is  a  fact  to  be 
proved  as  other  facts,  aad  the  party  who  asserts  a  claim  or  title  upon 
the  theory  that  one  survived  the  other  and  having  the  burden  upon 
that  question  must  prove  it.^^^  The  effect,  ordinarily,  is  therefore 
practically  the  same  as  if  the  presumption  were  that  both  died  at  the 
same  moment.^''  But  where  all  the  facts  and  circumstances  of  the 
death  of  the  persons  in  question  are  in  evidence  a  verdict  or  finding 
that  one  survived  the  others  may  be  warranted  although  there  is  no 
direct  evidence  of  the  survivorship;^'*  and  where  the  disaster  or 

ment,  L.  R.  1  Eq.  Cas.  288,  13  L. 
T.  N.  S.  541,  35  L.  J.  Ch.  252;  Mid- 
deke  v.  Balder,  198  111.  590,  64  N. 
B.  1002,  92  Am.  St.  284;  United 
States,  &c.  Co.  v.  Kacer,  169  Mo. 
301,  69  S.  W.  370,  92  Am.  St.  641; 
Re  Willbor,  20  R.  I.  126,  27  Atl. 
634,  51  L.  R.  A.  863,  and  note; 
Young  Women's,  &c.  Homie  v. 
French,  187  U.  S.  401,  23  Sup.  Ct. 
184. 

"'  Cowman  v.  Rogers,  73  Md.  403, 
21  Atl.  63,  10  L.  R.  A.  550;  John- 
son V.  Merithew,  80  Me.  Ill,  13 
Atl.  132;  Hildebrandt  v.  Ames  27 
Tex.  Civ.  App.  377,  66  S.  W.  128; 
Wing  v.  Angrave,  8  H.  L.  Cas.  183, 
30  L.  J.  Ch.  N.  S.  65.  See  Mr. 
Fearne's  argument,  both  for  and 
against  the  presumption  of  survi- 
vorship, in  connection  with  the 
case  of  King  v.  Hay,  1  W.  Bl.  640, 
in  which  the  question  was  left  un- 
decided. Fearne's  Posthumous 
Works,  38. 

"'  Newell  V.  Nichols,  12  Hun 
(N.  Y.)  604,  75  N.  Y.  78;  Goods  of 
Nioholls,  L.  R.  2  Prot.  &  Div.  461; 
Scrutton  v. ,  Pattells,  L.  R.  19  Eq. 
Cas.  369,  44  L.  J.  Ch.  N.  S.  249; 
Re  Green's  Settlement,  L.  R.  1  Eq. 
Cas.  288;  Goods  of  Wainwright,  1 
Swabey  &  T.  257,  27  L.  J.  Prob.  N. 
S.  2;  Wollasten  v.  Berkeley,  L.  R. 
2  Ch.  Div.  213,  34  L.  T.  N.  S.  171, 
172;  Russell  v.  Hallett,  23  Kans. 
276;    Johnson  v.  Merithew,   80  Me. 


Ill,  13  Atl.  132;  Males  v.  Sovereign 
Camp  Woodmen,  30  Tex.  Civ.  App. 
184,  70  S.  W.  108;  Middeke  v.  Bal- 
der, 198  111.  590,  64  N.  B.  1002,  92 
Am.  St.  284;  United  States,  &c.  Co. 
V.  Kacer,  169  Mo.  301,  69  S.  W. 
370,  92  Am.  St.  641. 

But  see  Sillick  v.  Booth,  1 
Young,  &c.  Ch.  Cas.  117,  11  L.  J. 
Ch.  41,  6  Jur.  142;  Moehring  v. 
Mitchell,  1  Barb.  Ch.  (N.  Y.)  264 
(one  presumed  to  have  survived 
the  other);  Kansas  Pac.  R.  Co.  v. 
Miller,  2  Colo.  442  (both  presumed 
to  have  died  at  the  same  time); 
Balder  v.  Middeke,  92  111.  App.  227 
(both  presumed  to  have  died  at 
same  time) ;  Coye  v.  Leach,  8  Mete. 
(Mass.)  371,  41  Am.  Dec.  518 
(same).  But  compare  Fuller  v. 
liinzee,   135   Mass.    468. 

"'  Mason  v.  Mason,  1  Merivale, 
307,  311,  and  note;  Johnson  v.  Mer- 
ithew, 80  Me.  Ill,  13  Atl.  132;  New- 
ell V.  Nichols,  75  N.  Y.  78,  31  Am. 
R.  424;  Re  Willbor,  20  R.  I.  126, 
51  L.  R.  A.  863,  and  note;  Re  Al- 
ston (1892),  P.  142;  Fuller  v.  Lin- 
zee,  135  Mass.  468. 

The  question  of  survivorship  is 
regarded  as  unascertainable  in  such 
cases,  and  rights  of  succession  are 
to  be  determined  as  if  death  oc- 
curred to  all  at  the  same  moment. 

"'Broome  v.  Duncan  (Miss.),  29 
So.  394;  Hornberger  v.  Miller,  163 
N.  Y.  578,  affirming  28  App.  Div.  199. 
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calamity,  although  coniinon  to  all  of  them,  consists  of  a  series  of  suc- 
cessive events,  separated  from  each  other  in  point  of  time  and  character, 
and  each  likely  to  produce  death  upon  the  several  victims  according  to 
the  degree  of  exposure  to  it,  their  difference  in  age,  sex,  and  physical 
strength  may  be  considered,  and,  especially  vrhen  taken  in  connection 
with  other  circumstances, — such  as  the  fact  that  the  stronger  one  was 
last  seen  alive  in  a  place  of  greater  comparative  safety,  or  the  like — 
may  raise  or  justify  an  inference  of  survivorship.^^'  The  civil  law, 
unlike  the  common  law,  has  a  number  of  fixed  or  arbitrary  presump- 
tions for  determining  the  question  of  survivorship  in  the  absence  of 
evidence  to  show  it,  and  these  presumptions,  which  are  based  largely 
upon  the  age,  sex  and  strength  of  the  persons  in  question,  have  been 
adopted  in  part  in  Louisiana  and  California.^'" 

§  116.  Heirs  and  testacy. — Few  persons  die  without  leaving  heirs 
and  it  is  therefore  presumed  that  there  are  heirs  of  some  degree  left  by 
decedents,'^''  but  not  necessarily  of  any  particular  degree,^''  and  after 
a  great  lapse  of  time  without  any  appearance  of  heirs  it  has  been  held 
that  their  non-existence  may  be  presumed.'^'"     So,  it  has  been  pre- 

In  Leach  v.  Hall,  95  la.  611,  64  "'  See    Holllster  v.     Cordero,    76 

N.  W.  790,  It  was  held  that  a  child      Cal.  649,  18  Pac.  855;   Robmson  v. 


^ho,  when  last  heard  of,  six  years 
prior  to  the  death  of  his  father, 
was  sick  with  consumption,  would 
be  presumed  to  have  died  before 
his  father. 

»"^  Smith  V.  Groom,  7  Fla.  80,  81, 
'147;  Coye  v.  Leach,  8  Mete.  (Mass:) 
W71,  41  Am.  Dec.  518;  Pell  v.  Ball, 
1  Cheves  Eq.  (S.  Car.)  99;  Ehle's 
Will,  73  Wis.  445,  41  N.  W.  627; 
Underwood  v.  Wing,  4  De  G.  M. 
&  G.  633,  19  Beav.  459.  See,  also, 
the  much  criticised  case  of  Sillick 
V.  Booth,  1  You.  &  Coll.  C.  C.  117; 
also,  Broughton  v.  Randall,  Cro. 
Eliz.  502,  503,  Noy.  64,  Stinde  v. 
Ridgway,  55  How.  Pr.  (N.  Y.)  301; 
Hornberger  v.  Miller,  163  N.  Y. 
578;  Cambrelleng  v.  Purton,  125  N. 
Y.  610;  Leach  v.  Hale,  95  la.  611, 
64  N.  W.  790;  Broome  v.  Duncan, 
(Miss.)  29  So.  394;  Johnson  v. 
Merlthew.  80  Me.  Ill,  6  Am.  St. 
162,  13  Atl.  132. 


Gallier,  2  Woods  (U.  S.)  178,  and 
note  in  51  L.  R.  A.  864,  where  ref- 
erence is  made  to  the  countries  in 
which  such  presumption  obtains. 
See,  also.  Succession  of  Langles, 
105  La.  Ann.  39,  29  So.  739. 

"'Budd  V.  Meriden,  &c.  R.  Co. 
69  Conn.  272,  37  Atl.  683,  686;  War- 
ner V.  Western,  &c.  R.  Co.  94  N. 
Car.  250,  258;  Madden  v.  C.  &  O. 
R.  Co.  28  W.  Va.  612;  Wunderle  v. 
Wunderle,  144  111.  40,  33  N.  E.  195; 
City  of  Chicago  v.  Major,  18  111. 
349,  68  Am.  Dec.  553;  Louisville 
Bank  v.  Board,  &c.  83  Ky.  219; 
Hanna  v.  State,  84  Tex.  664,  19  S. 
W.  1008;  Wilbur  v.  Tobey,  16  Pick. 
(Mass.)  177;  Ettenheimer  v.  Hef- 
fernan,  66  Barb.    (N.  Y.)   374. 

"'See  Thomas  v.  Visitors,  &c.  7 
Gill  &  J.   (Md.)   369. 

"'Sutton  V.  McLeod,  29  Ga.   589. 
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sumed,  where  a  decedent  when  last  heard  of  was  Tinmarried  that  he  died 
without  issue/*"  but  if  he  was  married  there  is  no  such  presumption/'"^ 
and  a  number  of  courts  have  refused  to  indulge  such  a  presumption 
even  where  is  was  not  shown  that  the  decedent  was  married.^'^ 

In  a  recent  ease,  it  is  held  that  where  a  will  was  once  executed  but 
is  not  found  after  the  testator's  death  it  will  be  presumed  to  have  been 
revoked/*^  and  in  another  recent  case  it  is  held  that  the  fact  that  a  will 
was  in  existence  sometime  before  the  testator's  death  raises  no  presump- 
tion that  it  was  in  existence  after  his  death,  when  it  cannot  be 
found."* 

§  117.  Possession  and  ownership. — As  a  general  rule,  where  there 
is  no  evidence  as  to  who  has  the  actual  possession  of  land,  the  pre- 
sumption is  that  possession  follows  the  title,  and  is  in  the  owner  of 
the  legal  title,^*"*  and  where  actual  possession  in  a  third  person  with- 
out title  is  shown,  the  possession  will  be  presumed  to  be  in  subordi- 


'"■Rowe  V.  Harland,  1  W.  Bl.  404; 
Doe  v.  Wolley,  8  B.  &  C.  22,  15 
E.  C.  L.  150;  Shown  v.  McMackin, 
9  Lea  (Tenn.)  601,  42  Am.  R. 
680;  King  v.  Fowler,  11  Pick. 
(Mass.)  302,  22  Am.  Dec.  370;  Fel'- 
ry  V.  Sampson,  112  N.  Y.  415. 

"'Sprigg  V.  Moale,  28  Md.  497, 
92  Am.  Dec.  698;  Hays  v.  Trlb- 
ble,  &c.  3  B.  Men.  (Ky.)  106; 
Faulkner  v.  Williman  (Ky.),  16  S. 
W.  352;  Campbell  v.  Reed,  24  Fa. 
St.   49§. 

"'Doe  d.  Hurdle  v.  Stockley,  6 
Houst.  (Del.)  447;  Martin  v.  Royse 
(Ky.),  52  S.  W.  1062,  54  S.  W.  177; 
Still  v.  Hutto,  48  S.  Car.  415;  Clark 
V.  Trinity  Church,  5  W.  &  S.  (Pa.) 
266;  Emerson  v.  White,  29  N.  H. 
482;  Dunn  v.  Travis,  56  N.  Y.  App. 
Div.  317. 

'■"Scott  V.  Maddox,  113  Ga.  795, 
39  S.  E.  500,  84  Am.  St.  263  (de- 
cided under  a  code  provision,  but 
declared  to  be  merely  declaratory 
of  the  common  law). 

'"Collyer  v.  Collyer,  110  N.  Y. 
481,  18  N.  E.  110,  6  Am.  St.  405. 
See,  also,  Stokesberry  v.  Reynolds, 


57  Ind.  425,  holding  that,  if  there 
is  no  evidence  that  a  will  was  left, 
the  decedent  will  be  presumed  to 
have  died  Intestate. 

"=Hanford  v.  Fitch,  41  Conn. 
486;  Merwin  v.  Morris,  71  Conn. 
555,  42  Atl.  855;  Miller  v.  Fraley, 
&c.  23  Ark.  735;  Lenoir  v.  Rainey, 
15  Ala.  667;  Clark  v.  Covenant,  &c. 
Ins.  Co.  52  Mo.  272;  Renshaw  v. 
Lloyd,  50  Mo.  368;  Collins  v.  Tag- 
gart,  57  Ga.  355;  Saflord  v.  Basto, 
4  Mich.  406;  Bardeen  v.  Mark- 
strum,  64  Wis.  613,  25  N.  W.  565; 
Gonzales  v.  Ross,  120  U.  S.  605,  7 
Sup.  Ct.  705,  718;  Reid  v.  State, 
20  Ga.  681.  (So  as  to  personal 
property.) 

But  see,  as  to  husband  and  wife, 
Lyon  V.  Green,  &c.  R.  Co.  42  Wis. 
548;  Hileman  v.  Hileman,  85  Ind. 
1;  Armacost  v.  Lindley,  116  Ind. 
295,  19  N.  E.  138;  Kiefer  v.  Klin- 
sick,  144  Ind.  46,  42  N.  B.  447. 
Where  a  family,  consisting  of  sev- 
eral members,  is  in  possession,  the 
law  refers  the  possession  to  the 
one  who  has  the  title.  Lenoir  v. 
Rainey,  15  Ala.  667. 
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nation  to  the  title  of  the  true  owner."'  So,  where  a  grantor  con- 
tinnes  to  hold  possession  after  conveying  the  property,  he  has  been 
presumed  to  hold  in  subordination  of  his  conveyance.^"  But,  on 
the  other  hand,  possession  of  land  generally  raises  a  presumption  of 
ownership*"'  in  the  absence  of  anj^hing  to  the  contrary.  This  is  true, 
also,  ordinarily,  as  to  personal  property,*"  but  not  as  to  a  chose  in 


"•Bodley  v.  McChord,  4  J.  J. 
Marsh.  (Ky.)  475,  483;  Stamper  v. 
Griffln,  20  Oa.  312,  65  Am.  Dec. 
628;  Llnscott  v.  Trask,  35  Me.  150; 
Perkins  v.  Weeton,  3  Cush.  (Mass.) 
649.  See,  also,  Jones  v.  Bland,  112 
Pa.  St.  176,  2  Ati.  541.  No  pre- 
fiumptlon  as  to  growing  crops, 
where  one  occupies  a  farm  of  an- 
other and  uses  the  latter's  team 
and  farm  implements.  Rawley  v. 
Brown,  71  N.  Y.  85.  See,  also, 
Bailey  v.  Steamer,  2  Cal.  370;  Co- 
mer V.  Comer,  120  111.  420,  11  N. 
E.    848. 

'"Humphrey  v.  Hurd,  29  Mich. 
44;  Bloomer  v.  Henderson,  8  Mich. 
395,  77  Am.  Dec.  453. 

"=Bradshaw  v.  Ashley,  180  U.  S. 
59,  21  Sup.  Ct  297;  Plume  v.  Sew- 
ard, 4  Cal.  94,  60  Am.  Dec.  699, 
and  note;  Bagley  v.  Kennedy,  85 
Ga.  703,  706;  Jackson  v.  Town,  4 
Cow.  (N.  Y.)  599,  15  Am.  Dec.  405 
Tinney  v.  Wolston,  41  111.  215 
Eakin  v.  Brewer,  60  Ala.  579 
Finch's  Ex'rs  v.  Alston,  2  Stew.  & 
P.  (Ala.)  83,  23  Am.  Dec.  299;  Dan- 
iel V.  Lefevre,  19  Ark.  201;  Teass 
v.  St.  Albans,  38  W.  Va  1,  19  L. 
R.  A.  802;  Hunt  v.  Utter,  15  Ind. 
318;  Ward  v.  Mcintosh,  12  Ohio  St 
231;  Pilley  v.  Duncan,  1  Neb.  134, 
93  Am.  Dec.  337;  Riley  v.  Jame- 
son, 3  N.  H.  23,  14  Am.  Dec.  325; 
Brookings  v.  Woodin,  74  Me.  222; 
Wausau  Boom  Co.  v.  Plumer,  35 
Wis.  274;  Austin  v.  Bailey,  37  Vt. 
219,  86  Am.  Dec.  703;  Burrige  v. 
Fogg,  8  Cush.  (Mass.)  183;  Mc- 
Farlane  t.  Ray,  14  Mich.  465;  Jayne 


V.  Price,  5  Taunt.  326,  1  B.  C.  L. 
121;  Aaher  v.  Whitlock,  L.  R.  1 
Q.  B.   1,  35  L.  J.  Q.  B.  Div.  17. 

And  the  possession  of  the  owner 
Is  presumed  lawful.  Mcintosh  r. 
Rankin,  134  Mo.  340,  35  S.  W.  995; 
Brown  v.  Bowen,  30  N.  Y.  519, 
639,  86  Am.  Dec.  406;  Sabariego  v. 
Maverick,  124  U.  S.  261,  8  Sup.  Ct. 
461,  480. 

'"  Magee  v.  Scott,  9  Cush.  (Mass.) 
148,  55  Am.  Dec.  49;  Moon  v. 
Hawks,  2  Alk.  (Vt.)  390,  16  Am. 
Dec.  725;  Avery  v.  Clemens,  18 
Conn.  306,  46  Am.  Dec.  323;  Gov- 
ernor v.  Campbell,  17  Ala.  566 
Stacy  V.  Graham,  3  Duer,  444 
Downey  v.  Arnold,  97  111.  App.  91 
Magel  V.  Milligan,  150  Ind.  582,  50 
N.  E.  564;  Casto  v.  Evinger,  17 
Ind.  App.  298,  46  N.  E.  648;  Nor- 
ton V.  McNutt,  55  Ark.  59,  17  S. 
W.  362;  Cumberledge  v.  Cole,  44 
la.  181;  Bowen  v.  Warren,  71  Me. 
470;  Hoppin  v.  Avery,  87  Mich. 
551,  49  N.  W.  887;  James  v.  Wood, 
82  Me.  173,  8  L.  R.  A.  448  (so  hold- 
ing at  to  possession  of  animals  re- 
claimed from  wild  state). 

See,  also,  Belford,  Clarke  &  Co. 
V.  Scribner,  144  U.  S.  488,  12  Sup. 
Ct.  734;  Wright  v.  Solomon, 
19  Cal.  64,  79  Am.  Dec.  196,  and 
note;  Vance  v.  Frost,  58  J.  P.  398; 
Clegg  V.  Haslam,  16  L.  T.  N.  S. 
152.  See,  also,  the  interesting  case 
of  Chillingworth  v.  Eastern  Tin- 
ware Co.  66  Conn.  306,  33  Atl.  1009, 
holding  presumption  from  giving 
mortgage  on  personal  property, 
and  continuance  of  presumption  of 
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action  payable  to  another,'"*  unless  it  is  indorsed  negotiable  paper.''* 
Of  course  the  mere  fact  of  present  possession  of  land  is  not  conclusive 
as  against  the  true  owner,  but  possession  of  both  real'°*  and  per- 
sonal"'' property  has  often  been  held  sufficient  as  against  a  wrong- 
doer, or  one  who  has  no  better  title;  and  continuous  possession  for 
many  years  has  often  been  held  conclusive  as  against  all  the  world. 
"By  the  weight  of  authority,  as  well  as  the  preponderance  of  opin- 
ion, it  is  the  general  rule  of  American  law  that  a  grant  will  be  pre- 
sumed upon  proof  of  an  adverse,  exclusive  aad  uninterrupted  pos- 
session for  twenty  years,  and  that  such  rule  will  be  applied  as  a  pre- 
eumptio  juris  et  de  jure,  wherever,  by  possibility,  a  right  may  be 
acquired  in  any  manner  known  to  law.  Nothing,  it  is  true,  can  be 
claimed  by  prescription  which  owes  its  origin  to  and  can  only  be 


ownership  therefrom,  overcome  by 
evidence  of  possession  of  such 
property  by  another  under  claim 
of  ownership. 

"°Vastlne  v.  Wilding,  45  Mo.  89, 
100  Am.  Dec.  347;  Ros^  v.  Smith, 
19  Tex.  171,  70  Am.  Dec.  327; 
School  Dlst.  V.  Reeve,  56  Ark.  68, 
19  S.  W.  106;  Welch  v.  Lindo,  7 
Cranch  (U.  S.),  159.  So  held  as 
to  an  open  account  in  favor  of 
another.  Gregg  v.  Mallett,  111  N. 
Car.  74,  15  S.  B.  936. 

'"Collins  V.  Gilbert,  94  U.  S.  753; 
Perot  V.  Copper,  17  Colo.  80,  31 
Am.  St.  258,  and  note;  Rubey  v. 
Culbertson,  35  la.  264;  Tam  v. 
Shaw,  10  Ind.  469;  Philadelphia 
Trust,  &c.  Co.  V.  Philadelphia,  &c. 
R.  Co.  177  Pa.  St.  38,  35  Atl.  688; 
James  v.  Chalmers,  6  N.  Y.  209; 
Bachellor  v.  Priest,  12  Pick.  (Mass.) 
399;  Donnell  v.  Thompson,  13  Ala. 
440;  Lord  v.  Appleton,  15  Me.  270; 
Cone  V.  Brown,  15  Rich.  (S.  Car.) 
262.  See,  also,  note  in  17  L.  R. 
A.  326. 

See,  also,  as  to  stock,  Boardman 
V.  Lakv.  Shore,  &c.  R.  Co.  84  N. 
Y.  157;  Skiffl  v.  Stoddard,  63  Conn. 
198,  21  L.  R.  A.  102;  Taft  v.  Pre- 
sidio, &c.  R.  Co.  84  Cal.  131,  11  L. 
R.  A.  125.    So  a  bill  of  lading  raises 


a  presumption  of  ownership  in  the 
consignee.  Lawrence  v.  Mintum, 
17  How.  (U.  S.)  100,  107;  Rich- 
ardson V.  Hutchinson,  20  Fla.  21; 
Elliott  on  Railroads,  §§  1426,  1559, 
1692. 

"'  Heath  v.  Williams,  25  Me.  209, 
43  Am.  Deo.  265;  Hay  ward  v.  Sedg- 
ley,  14  Me.  439,  31  Am.  Dec.  64, 
and  note;  Sabariego  v.  Maverick, 
124  U.  S.  261,  8  Sup.  Ct.  461; 
Bradshaw  v.  Ashley,  180  U.  S.  59, 
21  Sup.  Ct.  R.  297;  Mayor  of  New 
York  V.  Carleton,  113  N.  Y.  284,  21 
N.  B.  55;  Blofrson  v.  Lindsay,  90 
Wis.  203,  63  N.  W.  89;  Hutchin- 
son V.  Perley,  4  Cal.  33,  60  Am. 
Dec.  578;  Anderson  v.  McCormick, 
129  111.  308,  21  N.  B.  803;  and  nu- 
merous authorities  cited  from  Brief 
In  48  L.  R.  A.  831,  832. 

""Cummings  v.  Friedman,  65 
Wis.  183,  56  Am.  R.  628;  Horsey 
V.  Knowles,  74  Md.  602,  22  AU. 
1104;  Duncan  v.  Speer,  11  Wend. 
(N.  Y.)  54;  Hoyt  v.  Gelston,  13 
Johns.  (N.  Y.)  141;  Graham  v. 
Peat,  1  East,  244;  Cumberledge  v. 
Cole,  44  la.  181;  Armory  v.  Dela- 
mlrie,  1  Str.  505;  note  to  Orser  v, 
Storms  (9  Cow.  687),  18  Am.  Deo. 
543,  548,  and  authorities  there 
cited. 
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had  by  matter  of  record ;  but  lapse  of  time,  accompanied  by  acts  done, 
or  other  circumstarices,  may  warrant  the  jury  in  presuming  a  grant 
or  title  by  record.  Thus,  also,  though  lapse  of  time  does  not  of  itself 
furnish  a  conclusive  bar  to  the  title  of  the  sovereign,  agreeably  to  the 
maxim,  Nullum  tempus  occurrit  regi,  yet,  if  the  adverse  claim  could 
have  a  legal  commencement,  juries  are  advised  or  instructed  to  pre- 
sume such  commencement,  after  many  years  of  uninterrupted  pos- 
session or  enjoyment."^** 

Grants  even  from  the  crown  or  the  government  have  thus  been 
presumed,^'"  and  the  presumption,  for  the  purpose  of  "quieting  the 
possession,"  assumes  that  all  that  might  legally  have  been  done  to 
perfect  the  legal  title  was  done,^'"  and  it  is  not  necessary  for  the 
jury,  in  order  to  presume  a  grant  or  conveyance  in  such  a  case,  to 
believe  that  one  was  actually  made  in  point  of  fact.^°^    But  unless 


'"  United  States  v.  Chavez,  159  U. 
S.  452,  16  Sup.  Ct.  57,  62.  Quoted 
with  approval  in  United  States  v. 
Chavez,  175  U.  S.  509,  20  Sup.  Ct. 
159,  and  United  States  v.  Pen- 
dell,  185  U.  S.  189,  22  Sup.  Ct. 
624,  628.  See,  alsoi,  Coolldge  v. 
Learned,    8   Pick.    (Mass.)    503. 

^"Oaksmith  v.  Johnston,  92  U. 
S.  343;  Mather  v.  Trinity  Church, 
3  Serg.  &  R.  (Pa.)  509,  8  Am.  Dec. 
663;  Jackson  v.  McCall,  10  Johns. 
(N.  Y.)  377,  6  Am.  Dec.  343; 
Steinhauser  v.  Kuhn,  50  Mich.  367, 
15  N.  W.  513;  Nixon  v.  Carco,  28 
Miss.  414;  Goodtitle  v.  Baldwin,  11 
Bast,  488;  Mayor  of  Kingston  v. 
Horner,  1  Cowp.  102. 

A  grant  may  be  presumed  in  fa- 
vor of  a  corporation.  Common- 
wealth V.  Low,  3  Pick.  (Mass.) 
408. 

""United  States  v.  Chavez,  175 
U.  S.  509,  20  Sup.  Ct.  159;  "Will- 
iams V.  Donell,  2  Head  (Tenn.), 
695;  University  of  Vermont  v.  Rey- 
nolds' Ex'r,  3  Vt.  542,  23  Am.  Dec. 
234.  See,  also.  Carter  v.  Timcum 
Fishing  Co.  77  Pa.  St.  310.  In  high- 
way cases,  presumptions  of  an  an- 
tecedent   grant,    or    even    that    at 


some  anterior  period  the  way  was 
legally  laid  out  and  established, 
are  often  indulged,  after  long  pos- 
session and  use  by  the  public.  See 
Elliott  on  Roads  &  Sts.  §§  169,  170, 
171.  See,  also,  as  to  presumption 
of  dedication  and  acceptance,  El- 
liott on  Roads  and  Streets,  §§  152, 
154,  156,  157,  158.  The  general  rule 
is  thus  stated  by  Mr.  Justice  Ste- 
phen: "When  it  has  been  shown 
that  any  person  has,  for  a  long 
period  of  time,  exercised  any  pro- 
prietary right  which  might  have 
had  a  lawful  origin  by  grant  or 
license  from  the  crown,  or  from  a 
private  person,  and  the  exercise  of 
which  might  and  naturally  would 
have  been  prevented  by  the  per- 
sons interested,  if  it  had  not  had 
a  lawful  origin,  there  is  a  pre- 
sumption that  such  right  had  a 
lawful  origin,  and  that  It  was  cre- 
ated by  a  proper  instrument, 
which  has  been  lost."  Stephen's 
Dig.  Ev.  Art.  100.  Mr.  Lawsou  also 
adopts  this  statement  almost  word 
for  word.  Lawson  Presumptive  Ev. 
Rule  86. 

"'Fletcher   v.    Puller,    120    U.    S. 
534,    7    Sup.    Ct.     667;    Richard   v. 
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the  possession  and  circumstances  are  such  that  title  has  been  acquired 
by  adverse  possession,  or  the  statute  of  limitations  is  a  bar,  mere 
possession  for  a  long  time  is  not  always  conclusive  against  the  true 
owner,  for  the  presumption  of  a  valid  grant  or  conveyance  may  be 
rebutted  by  the  production  of  the  instrument  under  which  the  pos- 
session was  held,  the  instrument  being  illegal  and  void  on  its  face, 
or  by  other  circumstances.'*'  Where  the  presumption  properly  arises, 
however,  and  is  not  rebutted,  it  is  binding  upon  both  court  and 
jury,'°°  and  it  may  arise  under  circumstances  where  neither  the  stat- 
ute of  limitations  nor  the  strict  doctrine  of  title  by  adverse  posses- 
sion could  apply.^"" 

§  118.  Possession — ^Illustrative  cases.— Presumptions  have  been 
indulged  after  long  possession,  not  only  as  to  the  making  of  a  grant, 
the  execution  of  a  conveyance,  and  the  like,  but  also  that  where  a 
deed  under  which  the  possession  was  held  was  made  in  the  name  of 
an  agent,  or  by  one  purporting  to  be  an  attorney  in  fact,  the  agent 
had  the  necessary  authority,^"'  or  that  a  power  of  attorney  had  once 
existed.^"^  And  the  presumption  of  a  grant  is  not  necessarily  lim- 
ited to  the  present  holder,  but  may  be  of  a  grant  to  or  from  an  an- 
cestor or  remote  grantor.^"'     So,  after  many  years'  possession,  pre- 


Williams,  7  Wheat.  (U.  S.)  59,  119; 
Casey  v.  Inloes,  1  Gill  (Md.),  430, 
39  Am.  Dec.  658;  Hillary  v.  Waller, 
12  Ves.  Jr.   239,  252. 

"°  Reaume  v.  Chambers,  22  Mo. 
36;  Nieto  v.  Carpenter,  21  Cal. 
455;  Proprietors  of  Roxhury  v. 
Huston,  37  Me.  42;  Keene  v.  Dear- 
don,  8  Bast,  248;  English  v.  Reg- 
ister, 7  Ga.  387;  Field  v.  Brown, 
24  Gratt.  (Va.)  74;  Downing  v. 
Ford,  9  Dana  (Ky.)  891,  393;  Far- 
row v.  Edmundson,  4  B.  Mon.  (Ky.) 
605,  41  Am.  Dec.  250;  Texas,  &c. 
R.  Co.  V.  Uribe,  85  Tex.  386,  20 
S.  W.  153;  Wallace  v.  Miner,  6 
Ohio,  366. 

'"Fletcher  v.  Fuller,  120  U.  S. 
534,  7  Sup.  Ct.  667;  Castro  v. 
Gill,  5  Cal.  40;  McArthur  v.  Car- 
rie's Adm'r,  32  Ala.  75,  70  Am.  Dec. 
529. 

""•Ricard  v.  Williams,  7  Wheat. 
(U.  S.)  59,  110;  Doe  d.  Foley  v. 
Wilson,  11  East,  56  (may  arise  un- 


der certain  circumstances  from  pos- 
session short  of  the  period  of  the 
statute  of  limitations);  United 
States  v.  Chavez,  159  U.  S.  452,  16 
Sup.  Ct.  57;  United  States  v. 
Pendell,  185  U.  S.  189,  22  Sup.  Ct. 
624;  Bright  v.  Walker,  1  Cromp. 
M.  &  R.  211;  Hanmer  v.  Chance,  4 
De  Gex  J.  &  S.  626;  Stamford  v. 
Dunbar,  13  M.  &  W.  822;  England 
V.  Slade,  4  T.  R.  682. 

="  Farrow  v.  Edmundson,  4  B. 
Mon.  (Ky.)  605,  41  Am.  Dec.  250; 
Stockbridge  v.  West  Stockbridge, 
14  Mass.  257;  Garner  v.  Lasker,  71 
Tex.  431,  9  S.  W.  332. 

=°"Jarboe  v.  McAtee,  7  B.  Mon. 
(Ky.)  279;  Buhols  v.  Boudousquie, 
6  Mart.  (U.  S.)  La.  153;  Doe  v. 
Campbell,  10  Johns.   (N.  Y.)   475. 

="  Jackson  v.  McCall,  10  Johns. 
(N.  Y.)  377,  6  Am.  Dec.  343;  Casey 
V.  Inloes,  1  Gill  (Md.),  430,  39  Am. 
Dec.  658. 
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sumptions  have  been  indulged  as  to  the  regularity  of  proceedings 
and  the  actual  execution  of  a  conveyance  by  an  executor  or  adminis- 
trator,""* or  others,  in  obedience  to  a  decree  directing  a  conveyance 
to  the  person  in  possession,''"^  and  the  rule  is  general  that  when  a 
person  in  possession  of  property  is  shown  to  have  the  beneficial 
ownership  thereof,  and  has  long  had  possession  thereof,  it  may  be 
presumed  that  the  legal  title  has  been  conveyed  to  him,  and,  indeed, 
in  a  proper  case,  that  every  instrument  has  been  executed  that  it  was 
the  legal  duty  of  his  trustees  to  execute  to  perfect  his  title."""  A 
proper  partition  may  also  be  presumed  to  have  been  made  where 
those  who  were  joint  tenants  or  tenants  in  common  have  divided  the 
property  and  long  taken  and  held  possession  of  separate  parcels,""^ 
and  a  release  of  the  equity  of  redemption""^  or  the  foreclosure  of  a 
mortgage"""  has  likewise  been  presumed  after  long-continued  pos- 


"*  See  Maverick  v.  Austin,  1 
Bailey,  L.  (S.  Car.)*  59;  Blair  v. 
Marks,  27  Mo.  579;  Yount  v.  Miller, 
91  N.  Car.  331;  Winkley  v.  Kaine, 
32  N.  H.  268;  Mc Arthur  v.  Carrie's 
Adm'r,  32  Ala.  75,  70  Am.  Dec.  529. 
See,  also,  Tyler  v.  Herring,  67  Miss. 
169,  19  Am.  St.  263  (trustee's  sale 
presumed  valid.) 

""Williams  v.  Mitchell,  112  Mo. 
300;  Pauntleroy  v.  Henderson,  12 
B.  Mon.  (Ky.)  451. 

'"Marr  v.  Gilliam,  1  Coddw; 
(Tenn.)  488;  Jackson  v.  Moore,  13 
Johns.  (N.  Y.)  513;  Jackson  v. 
Woolsey,  11  Johns.  (N.  Y.)  446; 
Mathias  v.  Evans,  5  W.  R.  707; 
Doe  V.  Cooke,  6  Bing.  174;  England 
v.  Slade,  4  T.  R.  682;  Jeffreys  v. 
Machu,  29  Beav.  344;  Hillary  v. 
Waller,  12  Ves.  Jr.  239,  252;  Harvey 
V.  Thorpe,  28  Ala.  250,  65  Am.  Dec. 
344  (left  to  jury  to  say  whether 
conveyance  should  be  presumed). 
For  a  consideration  of  this  pre- 
sumption and  when  it  is  applica- 
ble, see  Doggett  v.  Hart,  5  Fla. 
215,  58  Am.  Dec.  464,  and  note 
(leaving  it  to  jury).  See,  also, 
Tyler  v.  Herring,  67  Miss.  169,  19 
Am.  St.  263,  and  note.  Such  a  pre- 
sumption is  authorized  where  the 


vendee  under  a  contract  of  sale  has 
been  in  possession  a  long  time. 
Woodson  V.  Scott,  1  Dana  (Ky.) 
470;  Brock  v.  Savage,  46  Pa.  St. 
83.  So  where  the  grantee  or  bene- 
ficiary of  a  deed  or  insurance  policy 
has  possession  it  may  be  presumed 
that  it  was  duly  delivered  to  him. 
Roberts  v.  Swearingen,  8  Neb.  363; 
Scobey  v.  Walker,  114  Ind.  254,  15 
N.  E.  674;  Massachusetts  Ben.  Life 
Ass'n  V.  Sibley,  158  111.  411,  42  N. 
E.  137. 

="  Allen  V.  Seawell,  70  Fed.  561; 
Goodman  v.  Winter,  64  Ala.  410, 
38  Am.  R.  13;  Riley  v.  Pool,  5 
Tex.  Civ.  App.  346,  24  S.  W.  85; 
Hepburn  v.  Auld,  5  Cranch  (U. 
S.)  262;  White  v.  Loring,  24  Pick. 
(Mass.)  319;  Russell  v.  Marks,  3 
Met.  (Ky.)  37;  Campbell  v.  Wal- 
lace, 12  N.  H.  362,  37  Am.  Dec.  219; 
Markoe  v.   Wakeman,   1D7   111.   251. 

=<"Bunce  v.  Wolcott,  2  Conn.  27, 
32. 

^^Blethen  v.  Devinal,  35  Me.  556. 
But  it  is  evident  that  such  pre- 
sumptions as  these  in  regard  to 
mortgages  could  not  ordinarily 
arise,  short,  at  least,  of  the  period 
of  limitations. 
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session  by  the  mortgagee.  Where  two  parties  are  in  possession,  the 
law  usually  refers  the  possession  to  the  one  who  has  the  title/"^"  and 
where  property  is  in  the  pint  possession  of  husband  and  wife,  the 
presumption  is  usually  in  favor  of  ownership  by  the  husband."^^  But 
it  seems  that,  under  statutes  removing  the  disabilities  of  married 
women,  the  presumption  that  one  in  possession  of  property  is  the 
real  owner  is  no  stronger  as  against  a  married  woman,  where  her 
husband  is  in  possession,  than  it  would  be  a.s  against  any  other 
person  for  whom  he  might  be  acting  as  agent.^^^ 

§  119.  Payment. — After  a  lapse  of  twenty  years,  in  the  absence 
of  anything  to  the  contrary,  a  presumption  arises  that  an  indebted- 
ness has  been  paid  or  satisfied,^^*  and  this  presumption  is  conclusive 
when  standing  alone  and  unrebutted.'"^*  But,  unlike  the  bar  of  the 
statute  of  limitations,  it  may  be  rebutted.''^''     Mere  lapse  of  time. 


"°  Maples  V.  Maples,  Rice  Ch. 
Cas.  300;  Lenoir  v.  Rainey,  15  Ala. 
667. 

'"  Hemelreich  v.  Carlos,  24  Mo. 
App.  264;  Lalng  v.  Day,  8  111.  App. 
631;  Pier  v.  Siegel,  107  Pa.  St.  502; 
Hill  V.  •  Chambers,  30  Mich.  422. 
But  see  Galster  v.  Syracuse,  &c. 
Bank,  29  Hun   (N.   Y.)    594. 

'"Kiefer  v.  Klinsick,  144  Ind. 
46,  58,  42  N.  E.  447.  See,  also,  Hil&- 
man  v.  Hlleman,  85  Ind.  1. 

■"Jarvis   v.    Albro,    67    Me.    310 
Brock   V.    Savage,    31   Pa.    St.    410 
Olden  V.  Hubbard,  34  N.  J.  Eq.  85 
Cowie    v.    Fisher,    45    Mich.    629 
Goodwyn  v.  Baldwin,  59  Ala.  127 
O'Brien  v.  Coulter,  2  Blackf.  (Ind.) 
421;   Rogers  v.  Judd,  5  Vt.  236,  26 
Am.    Dec.    301;    Bean    v.    Tonnele, 
94    N.     Y.     381,    46    Am.     R.    153; 
Courtney  v.  Staudenmeyer,  56  Kans. 
392,  54  Am.  St.  592;   Idler  v.  Borg- 
meyer,  65  Fed.  910;   Gaines  v.  Mil- 
ler,    111     U.   S.    395,    4    Sup.    Ct. 
426;  Barker  v.  Jones,  62  N.  H.  497, 
13  Am.  St.  586;  Williams  v.  Mitch- 
ell, 112  Mo.  300,  20  S.  W.  647;  Boyd 
V.  Harris,  2  Md.  Ch.  210.     See  ex- 
tended note  to  Alston  v.  Hawkins, 


18  Am.  St.  879.  But  the  time  does 
not  begin  to  run  until  maturity  of 
the  debt.  Smith  v.  Niagara,  &c. 
Ins.  Co.  60  Vt.  682,  15  Atl.  353,  6 
Am.  St.  144;  Spruill  v.  Davenport, 
5  Ired.  L.  (N.  Car.)  663;  Williams 
V.  Clements,  19  N.  Y.  S.  613. 

="Cox  V.  Brewer,  114  N.  Car. 
422,  19  S.  E.  365;  Grant  v.  Burg- 
urp,  84  N.  Car.  560;  Buchannan 
V.  Rowland,  5  N.  J.  L.  721;  Foulk 
V.  Brown,  2  Watts  (Pa.),  209,  215; 
Semple  v.  Glenn,  91  Ala.  245,  6  So. 
46,  24  Am.  St.  894;  Phileppe  v. 
Phileppe,  115  U.  S.  151;  Stover  v. 
Duren,  3  Strob.  (S.  Car.)  448,  51 
Am.  Dec.  634;  Beekman  v.  Hamlin, 

19  Ore.  383,  24  Pac.  195,  20  Am.  St. 
827;  Walker  v.  Wright, '2  Jones  L. 
(N.  Car.)  155.  But  see  Lesley  v. 
Nones,  7  Serg.  &  R.  (Pa.)  410; 
Boardman  v.  De  Forest,  5  Conn.  1; 
Jackson  v.  Sackett,  7  Wend.  (N. 
Y.)  94;  Pickering  v.  Stamford,  2 
Ves.  Jr.  272. 

"'Dickson  v.  Gourdin,  26  S.  Car. 
391;  Tucker  v.  Baker,  94  N.  Car. 
162;  Belo  v.  Spach,  85  N.  Car.  122; 
Knight  V.  McKinna,  84  Me.  107,  24 
Atl.    744;    McLellan    v.    Crofton,    6 
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short  of  twenty  years,  does  not  give  rise  to  the  presumption,^^'  but 
it  may  be  considered  as  evidence  tending  to  show  payment,  and,  in 
connection  with  other  evidence,  may  raise  a  presumption  of  fact 
that  payment  has  been  made.^^^  A  receipt,  either  for  the  particular 
debt  or  in  full  of  all  demands,  is  evidence  of  payment,  and  raises 
a  presumption  that  the  specific  debt  named,  or  if  in  full  of  all  de- 
mands, that  all  indebtedness  then  existing  has  been  paid.''''  But  it 
may  be  rebutted. '^^  The  presumption  of  payment  may  also  arise 
from  the  possession  by  the  debtor  of  the  evidence  of  indebtedness,"^" 


Me.  307,  334;  Hale  v.  Pack's  Ex'rs, 
10  W.  Va:  145;  Bailey  v.  Jackson, 
16  Johns.  (N.  Y.)  210,  8  Am.  Dec. 
309;  Crooker  v.  Crooker,  49  Me. 
416;  Smithpeter  v.  Ison's  Adm'r,  4 
Rich.  L.  (S.  Car.)  203,  53  Am.  Dec. 
732;  Gregory  v.  Commonwealth, 
121  Pa.  St.  611,  6  Am.  St.  804; 
Wanmaker  v.  Van  Buskirk,  1  Saxt. 
Eq.  (N.  J.)  685,  23  Am.  Dec.  748; 
Grantham  v.  Canaan,  38  N.  H.  268; 
Bissell  v.  Jaudon,  16  Ohio  St.  498; 
Duke  V.  State,  56  Ark.  485,  20  S. 
W.  600;  Updike  v.  Lane,  78  Va.  132; 
Hillary  v.  Waller,  12  Ves.  239,  267; 
Oswald  V.  Legh,  1  T.  R.  270. 

"°  Henderson  v.  Lewis,  9  Serg. 
&  R.  (Pa.)  379,  384;  Morrison  v. 
Collins,  127  Pa.  St  28,  14  Am.  St. 
827,  17  Atl.  753;  Daby  v.  Ericsson, 
45  N.  Y.  786;  Moore  v.  Pogue's 
Ex'rs,  1  Duv.  (Ky.)  327;  Cal well's 
Ex'r  v.  Prindle's  Adm'r  19  W.  Va. 
604,  640;  Colsell  v.  Budd,  1  Camp. 
27;  Bradley  v.  Jennings,  15  Rich. 
L.  (S.  Car.)  34;  Ludwig  v.  Black- 
shere,  102  la.  366,  71  N.  W.  356. 
But  see  Jackson  v.  Sackett,  7  Wend 
(N.  Y.)  94;  Walker  v.  Emerson, 
20  Tex.  706,  73  Am.  Dec.  207. 

^"Hughes  V.  Hughes,  54  Pa.  St. 
240;  Walls  v.  Walls,  170  Pa.  St. 
48,  32  Atl.  649;  Gamier  v.  Renner, 
51  Ind.  372,  374;  Long  v.  Straus, 
124  Ind.  84,  24  N.  B.  664;  Jones  v. 
Wilkey,  78  Fed.  532;  Tunstall's 
Adm'r  v.   Withers,   86  Va.   892,   11 


5.  E.  565;  Atkinson  v.  Dance,  9 
Yerg.  (Tenn.)  424,  30  Am.  Dec.  422; 
Rex   v.    Stephens,    1    Burr.    433. 

"'Miller  v.  Eldridge,  126  Ind. 
461,  27  N.  E.  132;  Obart  v.  Letson, 
17  N.  J.  L.  78,  34  Am.  Dec.  182; 
Marston  v.  Wilcox,  2  111.  270;  Har- 
rison V.  Harrison,  9  Ala.  73;  Egg 
V.  Barnett,  3  Esp.  Cas.  196  (indorse- 
ment); Graves  v.  Moore,  7  T.  B. 
Mon.  (Ky.)  341,  18  Am.  Dec.  181; 
Shropshire  v.  Long,  68  la.  537,  27 
N.  W.  737;  Brewer  v.  Knapp,  1 
Pick.  (Mass.)  332,  337;  Danziger  v. 
Hoyt,  120  N.  Y.  190,  24  N.  E.  294; 
Northrop  v.  Knott,  114  Cal.  612,  46 
Pac.  599. 

''"Miller  v.  Eldridge,  126  Ind. 
461,  27  N.  E.  132;  Hellwig  v. 
Benzinger  (Md.),  22  Atl.  265;  Kirk- 
sey  v.  Bates,  1  Ala.  303;  Stout  v. 
Hyatt,  13  Kans.  '232,  243;  In  re 
Rhoades'  Estate,  189  Pa.  St.  460, 
42  Atl.  116;  Bell  v.  Campbell,  123 
Mo.  1,  25  S.  W.  359;  Duncan  v. 
Grant,   87  Me.   429,   32   Atl.   1000. 

'°°  HoUenberg  v.  Lane,  47  Ark. 
394,  1  S.  W.  687;  Callahan  v.  First 
Nat.  Bank,  78  Ky.  604,  39  Am.  R. 
262;  Larimore  v.  Wells,  29  Ohio 
St.  13;  Connelly  v.  McKean,  64  Pa. 
St.   113;    Zeigler  v.   Gray,   12   Serg. 

6,  R.  (Pa.)  42;  Craig  v.  Craig,  3 
Rawle  (Pa.)  472,  24  Am.  Dec.  390: 
Grimes  v.  Hilliary,  150  111.  141,  36 
N.  E.  977;  Hays  v.  Samuels,  55 
Tex.  560;   M'Gee  v.  Prouty,  9  Met. 
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from  its  cancelation/^^  or  even  from  the  creditor's  failure  to  pro- 
duce it,^''"  or  from  the  custom  of  trade  and  ordinary  course  of  busi- 
ness,^"' and  other  circumstances  may  also  justify  the  inference  of 
payment."''*  But  in  all  these  cases  the  presumption  may  be  rebut- 
ted/"°  and  the  creditor's  possession  of  the  evidence  of  indebtedness 
may  give  rise  to  the  presumption  that  the  debt  has  not  been  paid,""" 


(Mass.)  547,  43  Am.  Dec.  409; 
Turner  v.  Turner,  79  Cal.  565; 
Smith  V.  Gardner,  36  Neb.  741; 
Doty  V.  Janes,  28  Wis.  319. 

'"  Gray  v.  Gray,  2  Lans.  (N.  Y.) 
173;  Pitcher  v.  Patrick,  1  Stew.  & 
P.  (Ala.)  478;  Brembridge  v.  Os- 
borne, 1  Starls.  300;  Waldrip  v. 
Blaclc,  74  Cal.  409;  Trenton  Bank- 
ing Go.  V.  Woodrufe,  2  N.  J.  Eq. 
117;   Peavy  v.  Hovey,  16  Neb.  416. 

But  the  presumption  from  pos- 
session by  the  debtor  or  cancela- 
tion may  not  arise  when  he  had 
the  means  of  obtaining  possession 
or  cancelation  without  payment. 
Brhart  v.  Dietrich,  118  Mo.  418,  24 
S.  W.  188;  Grimes  v.  Hilliary,  150 
111.  141,  36  N.  B.  977;  Grey  v.  Grey, 
47  N.  Y.  552. 

"^Bergen  v.  Urbahn,  83  N.  Y. 
49;  Ward  v.  Munson,  105  Mich. 
647,  63  N.  W.  498;  Butler  v.  Wash- 
ington, 28  S.  Car.  607,  5  S.  E.  601; 
Merrick  v.  Hulbert,  17  111.  App.  90. 

"'  See  Lucas  v.  Novosilieski,  1 
Esp.  296;  Boyd  v.  Reid,  6  Heisk. 
(Tenn.)  631;  Swain  v.  Eltling,  32 
Pa.  St.  486;  French  v.  French,  84 
la.  655,  51  N.  W.  145,  15  L.  R.  A. 
300;  Decker  V.  Livingston,  15  Johns. 
(N.  Y.)  479. 

="See  Whisler  v.  Drake,  35  la. 
103;  Koltze  v.  Messenbrink,  74  la. 
242,  37  N.  W.  179;  Connecticut 
Trust  Co.  V.  Melendy,  119  Mass. 
449;  Wolcott  v.  Ensign,  53  Ind.  70; 
Braden  v.  Lemmon,  127  Ind.  9,  26 
N.  E.  476;  Nichols  v.  State,  46  Neb. 
715,  65  N.  W.  774;  Walls  v.  Walls, 


170  Pa.  St.  48,  32  Atl.  649;  Rock- 
well v.  Taylor,  41  Conn.  55;  Bur- 
nett V.  Denniston,  5  Johns.  Ch. 
(N.  Y.)  35;  Burke  v.  Snell,  42  Ark. 
57.  Settlement  may  be  presumed 
from  adjusting  accounts  and  pay- 
ing balances  or  giving  a  new  note 
for  balance  or  in  renewal  of  old. 
Dowling  v.  Blackman,  70  Ala.  303; 
Piper  V.  Wade,  57  Ga.  223;  Green- 
wade  V.  Greenwade,,  3  Dana  (Ky.) 
495.  So  it  may  be  presumed  in 
some  cases,  where  no  application 
of  a  payment  was  made  by  either 
party,  that  it  should  be  applied  to 
the  oldest  of  sevenal  debts.  Cromp- 
ton  V.  Pratt,  105  Mass.  255;  Ban- 
croft V.   Holton,   59  N.   H.   141. 

=»  Page  V.  Page,  15  Pick.  (Mass.) 
368;  Coe  v.  Anderson,  92  la.  515, 
61  N.  W.  177;  Erhart  v.  Dietrich, 
118  Mo.  418,  24  S.  W.  188;  Sampson 
V.  Fox,  109  Ala.  662,  19  So.  896; 
Allen  V.  Sawyer,  88  111.  414;  Vaughn 
V.  Tate  (Tenn.)  36  S.  W.  748; 
Anderson  v.  Culver,  127  N.  Y. 
377,  28  N  .  E.  32;  Excelsior  Mfg. 
Co.  V.  Owens,  58  Ark.  556,  25  S.  W. 
868;  Fellows  v.  Kress,  5  Blackf. 
(Ind.)   536. 

""Somervaile  v.  Gillies,  31  Wis. 
152;  Powell  v.  Swan,  50  Dana  (Ky.) 
1;  Mulhall  v.  Berg,  95  la.  60,  63 
N.  W.  573;  Davis  v.  Gaines,  28  Ark. 
440;  Hauxhurst  v.  Ritch,  119  N.  Y. 
621,  621,  23  N.  E.  176;  Perry  v. 
Gray,  106  Mass.  206;  Haywood  v. 
Lewis,  65  Ga.  221;  Johnson  v. 
Gooch,  116  N.  Car.  64,  21  S.  E. 
39. 
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although  this,  also,  may  be  rebutted.^^^  In  some  jurisdictions  the 
giving  and  acceptance  of  negotiable  paper,  executed  by  the  debtor 
for  an  antecedent  debt,  is  presumed  to  be  a  payment  or  satisfaction 
thereof,"^'  in  the  absence  of  anything  to  the  contrary;  but  in  most 
jurisdictions  no  such  presumption  obtains,^-'  and  even  where  it  does 
obtain  it  does  not  apply  to  paper  which  is  not  negotiable.^^"  In  any 
case,  however,  the  presumption  may  be  rebutted  by  proper  evidence.^'* 

§  120.  Law. — As  the  courts  do  not  take  judicial  notice  of  foreign 
laws,  it  frequently  becomes  important  to  determine  what  presumption 
should  be  indulged  where  there  is  no  evidence  upon  the  subject.  It 
is  frequently  stated  that,  in  such  cases,  the  law  of  another  state  or 
country  will  be  presumed  to  be  the  same  as  the  law  of  the  forum,""'" 


""Brown  v.  White  (Md.),  27  Atl. 
315;  Humpeler  v.  Hickman,  13  111. 
App.  537;  Hughes  v.  Hind,  Wright 
(Ohio),  650. 

"'  Mason  v.  Douglas,  6  Ind.  App. 
558,  33  N.  E.  1009;  Campbell  v. 
Hays,  1  Ind.  547;  Bradaway  v. 
Groenendyke,  153  Ind.  508,  55  N. 
B.  434;  Stevens  v.  Wiley,  165  Mass. 
402,  43  N.  E.  177;  Thatcher  v.  Dins- 
more,  5  Mass.  299;  Strang  v.  Hirst, 
61  Me.  9;  Shumway  v.  Reed,  34  Me. 
560,  56  Am.  Dec.  679;  Hutchins  v. 
Olcutt,  4  Vt.  549,  24  Am.  Dec.  634; 
Hadley  v.  Bordo,  62  Vt.  285,  19  AU. 
476. 

For  limits  of  the  rule  see  Bunker 
V.  Barron,  79  Me.  62,  8  Atl.  253,  1 
Am.  St.  282. 

"'Weymouth  v.  Sanborn,  43  N. 
H.  171,  80  Am.  Dec.  144;  Berry  v. 
Griffin  (10  Md.  27),  69  Am.  Dec. 
123,  and  note;  Thornton  v.  Payne, 
5  Johns.  (N.  Y.)  74;  Winsted  Bank 
V.  Webb,  39  N.  Y.  325,  100  Am.  Dec. 
435;  London,  &c.  Bank  v.  Parrott, 
125  Cal.  472,  58  Pac.  164,  73  Am. 
St.  64;  Matteson  v.  Ellsworth,  33 
Wis.  488,  14  Am.  R.  766;  John- 
ston V.  Barrills,  27  Ore.  251,  50  Am. 
St.  717,  41  Pac.  656;  Atlas,  &c.  Co. 
V.  Columbian  Land  Co.  102  Fed. 
358;   Peter  v.  Beverly,  10  Pet.   (U. 


S.)  532;  Segrist  v.  Crabtree,  131  U. 
S.  287,  9  Sup.  Ct.  687;  Mussen 
V.  Price,  4  East,  147;  Sayer  v. 
Wagstaff,  5  Beav.  415. 

^"Weston  V.  Wiley,  78  Ind.  54; 
Orner  v.  Sattley  Mfg.  Co.  18  Ind. 
App.  122,  47  N.  E.  644;  Bartlett  v. 
Mayo,  33  Me.  518;  Greenwood  v. 
Curtis,  4  Mass.  93;  Amos  v.  Ben- 
nett, 125  Mass.  120.  And  see  as  to 
check.  Sutton  v.  Baldwin,  146  Ind. 
361,  45  N.  B.  518;  Cox  v.  Hays,  18 
Ind.  App.  220,  47  N.  E.  844;  Nay  v. 
Curley,  113  N.  Y.  575,  21  N.  E.  698, 
and  note  in  9  L.  R.  A.  260. 

^'Bradaway  v.  Groenendyke,  153 
Ind.  508,  55  N.  B.  434;  Alford  v. 
Baker,  53  Ind.  279;  Weston  v. 
Wiley,  78  Ind.  54;  Perrin  v.  Keene, 
19  Me.  355,  36  Am.  Dec.  759;  Ma- 
neely  v.  McGee,  6  Mass.  142,  4  Am. 
Dec.  105;  Reed  v.  Upton,  10  Pick. 
(Mass.)  522,  525,  20  Am.  Dec.  545; 
Davis  V.  Parsons,  157  Mass.  584,  32 
N.  E.  1117;  FoUett  v.  Steele,  16  Vt. 
30;  Hayward  v.  Billings,  48  Vt.  355. 

"'  In  re  Richards'  Estate,  133  Cal. 
524,  65  Pac.  1034;  Marsters  v.  Lash, 
61  Cal.  622;  Heery  v.  J.  L.  Mott 
Iron  Works  Co.  (Kans.  App.)  62 
Pac.  904;  Hadley  v.  Gregory,  57 
la.  157;  Spinney  v.  Miller,  114  la. 
210,  86  N.  W.  317;   Bemis  v.  Me- 
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but  while  in  many  of  the  cases  cited  this  presumption  was  said  to 
include  the  statutory^^^  as  well  as  the  common  law,  yet  in  others  in 
which  the  general  statement  was  made  that  the  law  of  another  state 
or  county  would  be  presumed  to  be  the  same  as  the  law  of  the  forum, 
no  question  as  to  the  statutory  law  was  involved.^^*  The  better  rule, 
and  the  rule  supported  by  an  almost  equal  if  not  greater  number  of 
authorities,  is  that  the  law  of  anothej:  state  or  country  whose  system 
of  jurisprudence  is  founded  upon  the  common  law  should  be  pre- 
sumed, in  such  cases,  to  be  the  same  as  the  common  law.^'°  But 
the  common  law  cannot  be  presumed  to  exist  in  foreign  countries 
whose  jurisprudence  is  not  founded  thereon,  and  where  English  in- 


Kenzie,  13  Fla.  553;  Commonwealth 
V.  Graham,  157  Mass.  73,  34  Am. 
St.  255;  Dubois  v.  Mason,  127  Mass. 
37,  34  Am.  R.  335;  Pennsylvania 
Co.  V.  Kennard  Glass,  &c.  Co.  59 
Neb.  435,  81  N.  W.  372;  Greenville 
Nat.  Bank  v.  Evans-Snider,  &c.  Co. 
9  Okl.  353,  60  Pac.  249;  Gunderson 
V.  Gunderson,  25  Wash.  459,  65  Pac. 
791;  Southern  Pac.  R.  Co.  v.  D'Ar- 
cais,  27  Tex.  Civ.  App.  57,  64  S.  W. 
813;  McCarthy  v.  Whitcomb,  110 
Wis.  113,  85  N.  W.  707;  Mexican 
Cent.  R.  Co.  v.  Glover,  107  Fed. 
356;  Meuer  v.  Chicago,  &c.  R.  Co. 
5  S.  Dak.  568,  59  N.  W.  945,  25  L. 
R.  A.  81. 

See,  also,  note  in  21  L.  R.  A.  467. 

""Fisher  v.  DonOvan,  57  Neb. 
361,  77  N.  W.  778,  44  L.  R.  A.  383; 
East  Omaha  St.  R.  Co.  v.  Godola, 
50  Neb.  906;  Cavallaro  v.  Texas, 
&c.  R.  Co.  110  Gal.  348,  42  Pac. 
918;  Caledonia  Ins.  Co.  v.  Wenar 
(Tex.  Civ.  App.),  34  S.  W.  385; 
American  Oak  Leather  Co.  v. 
Standard  Gig.  &c.  Co.  9  Utah,  87, 
33  Pac.  246;  Davis  v.  Chicago,  &c. 
R.  Co.  83  la.  744,  49  N.  W.  77; 
Woolacott  V.  Case,  63  Kans.  35,  64 
Pac.  965. 

But  even  where  this  is  held  the 
courts  hesitate  to  apply  the  pre- 
sumption to  penal  statutes  and  for- 
feitures.   Grider  v.  Driver,  46  Ark. 


50;  Bird  v.  Olmstead  (Tenn.),  53 
S.  W.  978;  Louisiana,  &c.  R.  Co. 
V.  Phelps,  70  Ark.  17,  65  S.  W. 
709;  Hull  V.  Augustine,  23  Wis. 
383. 

="  They  do  not,  therefore,  neces- 
sarily conflict  with  the  authorities 
cited  in  the  following  note,  for  the 
court  in  which  the  question  arises 
may  well  determine  for  itself  what 
the  common  law  is,  and  in  so  do- 
ing will  determine  it  as  it  is  under- 
stood in  their  own  state.  In  this 
sense,  therefore,  they  presume  the 
law  of  a  sister  state  to  be  the  same 
as  the  law  of  the  forum,  so  far  as 
the  latter  is  not  affected  by  stat- 
ute. See  Kelley  v.  Kelley,  161 
Mass.  HI,  36  N.  E.  837,  42  Am.  St. 
389,  390;  Harris  v.  White,  81  N.  Y. 
532,  544;  Leonard  v.  Columbia,  &c. 
Co.  .84  N.  Y.  48,  38  Am.  R.  491; 
Scaling  v.  Knollln,  94  111.  App.  443; 
Crandall  v.  Great  Northern,  &c.  R. 
Co.   83  Minn.   190,   86  N.  W.   10. 

'"Dunn  V.  Adams,  1  Ala.  527,  35 
Am.  Dec.  42;  Newton  v.  Cocke,  10 
Ark.  169;  Peel  v.  January,  35  Ark. 
331,  37  Am.  Rep.  27  (but  see  Brown 
V.  Wright,  58  Ark.  20,  22  S.  W. 
1022;  Carpenter  v.  Grand  Trunk 
R.  Co.  72  Me.  388,  39  Am.  R.  340; 
Ellis  v.  Maxson,  19  Mich.  186,  2 
Am.  R.  81;  Flato  v.  Mulhall,  72 
Mo.  522;  A.  G.  Edwards,  &c.  Co.  v. 
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stitutions  have  not  been  established,^'®  nor  in  states  in  which  a  gov- 
ernment already  existed  before  their  accession  to  this  country,  and 
which  were  not  subject  to  the  common  law.^'''  A  general  foreign 
law  proved  by  an  official  publication  is  presumed  to  contirtue  in  force 
until  the  contrary  is  shown."*  The  presumption,  of  course,  is  in 
favor  of  the  constitutionality  of  statute  enacted  within  the  domain 


Stevenson,  160  Mo.  516,  61  S.  W. 
617;  Baltimore,  &c.  R.  Co.  v.  Jones, 
158  Ind.  87,  62  N.  E.  994;  Jackson 
V.  Pittsburgh,  &c.  R.  Co.  140  Ind. 
241,  39  N.  E.  663;  Smith  v.  Muncie, 
&c.  Bank,  29  Ind.  158;  Patterson 
V.  Carrell,  60  Ind.  128;  Bla  v.  Bla, 
70  N.  H.  163,  47  Atl.  414;  Casola  v. 
Vasquez,  164  N.  Y.  608,  58  N.  E. 
1085,  affirming  54  N.  Y.  S.  89;  Wain 
V.  Wain,  53  N.  J.  L.  429,  22  Atl. 
203;  Engstrand  v.  Kleffman,  86 
Minn.  403,  90  N.  W.  1054;  Mohr  v. 
Miesen,  47  Minn.  228;  Brimhall  v. 
Van  Campen,  8  Minn.  13,  82  Am. 
Dec.  118;  Cressey  v.  Tatorn,  9  Ore. 
541;  PattiUo  v.  Alexander,  96  Ga. 
60;  Charleston,  &c.  R.  Co.  v.  Miller, 
113  Ga.  15,  38  S.  E.  338;  Copley  v. 
Sanford's  Ex'r,  2  La.  Ann.  335,  46 
Am.  Dec.  548;  Miller  v.  Wilson, 
146  111.  523,  34  N.  E.  1111;  Schroe- 
der  V.  Boyce,  127  Mich.  33,  86  N. 
W.  387;  Terry  v.  Bobbins,  128  N. 
Car.  140,  38  S.  E.  470;  Chesapeake, 
&c.  R.  Co.  V.  Hanmer  (Ky.),  66 
S.  W.  375.  See,  also,  note  in  21 
L.  R.  A.  472.  But  see  Bradshaw 
V.  Mayfield,  18  Tex.  21,  29.  It  has 
been  held,  however,  that  where  the 
statute  of  the  sister  state  is  proved, 
the  court  will  presume  that  the 
same  judicial  construction  has  been 
given  to  it  as  to  a  like  statute  of 
the  home  state.  Howe  v.  Ballard, 
113  Wis.  375,  86  N.  W.  136. 

"'Savage  v.  O'Neil,  44  N.  Y.  298 
(Russia) ;  Whitford  v.  Panama  R. 
Co.  23  N.  Y.  465;  Davison  v.  Gib- 
son, 56  Fed.  443  (Creek  Indian  Na- 
tion);   Garner   v.   Wright,   52   Ark. 


385;  Du  Val  v.  Marshall,  30  Ark. 
230;  Dainese  v.  Hale,  91  U.  S.  13 
(Turkey);  Aslanian  v.  Dostumian, 
174  Mass.  328,  54  N.  E.  845,  47  L. 
R.  A.  495  (Turkey).  Not  in  Flor- 
ida, Louisiana  or  Texas. 

=='Norris  v.  Harris,  15  Cal.  226; 
Peet  V.  Hatcher,  112  Ala.  514,  21 
So.  711;  Brown  v.  Wright,  58  Ark. 
20,  21  L.  R.  A.  467;  Sloan  v.  Torry, 
78  Mo.  623;  Plato  v.  Mulhall,  72 
Mo.  522;  Buchanan  v.  Hubbard, 
119  Ind.  187,  21  N.  E.  538. 

So,  as  elsewhere  shown,  in  pre- 
suming that  the  common  law  ex- 
ists in  other  states  and  taking  ju- 
dicial knowledge  of  the  common 
law  the  courts  will  be  guided  by 
the  common  law  as  understood  in 
their  own  jurisdiction,  or  general- 
ly, and  not  necessarily  as  under- 
stood in  the  particular  state  in 
question,  for  to  know  as  a  fact 
what  the  common  law  of  such  other 
particular  state  actually  Is  in  a 
particular  case  it  must  be  proved 
as  a  fact.  See  ante,  §§  46,  49. 
See,  also,  St.  Louis,  &c.  R. 
Co.  V.  Weaver,  35  Kans.  412, 
57  Am.  R.  176,  178;  Monroe  v. 
Douglass,  5  N.  Y.  447;  St.  Nich- 
olas Bank  v.  State  Nat.  Bank,  128 
N.  Y.  26,  27  N.  E.  849. 

■^^De  Huss,  126  N.  Y.  537,  27  N. 
E.  784,  12  L.  R.  A.  620;  Raynham 
V.  Canton,  3  Pick.  (Mass.)  293; 
People  V.  Calder,  30  Mich.  85; 
Harryman  v.  Roberts,  52  Md.  64. 
But  compare  Hynes  v.  McDer- 
mott,  82  N.   Y.  41,  37  Am.  R.   538. 
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of  legislative  power,"'  and  a  like  presumption  has  been  indulged 
in  many  cases  in  favor  of  the  reasonableness  and  validity  of  ordi- 
nances."" A  strong  illustration  of  the  extent  to  which  the  courts 
will  go  in  upholding  legislative  enactments  is  found  in  a  recent  case  in 
which  it  is  correctly  held  that,  although  the  presumption  generally 
is  that  a  word  susceptible  of  more  than  one  meaning  is  used  in 
the  same  sense  throughout  a  statute  in  which  it  is  several  times 
repeated,  yet  this  presumption  will  not  be  indulged  where  it  would 
render  the  statute  unconstitutional,  if  it  can  be  avoided  by  any 
reasonable  construction.''*'^ 

§  121.  Identity. — Identity  of  person  is  frequently  presumed  from 
identity  of  name,^*^  especially  if  the  name  is  an  uncommon  one,  or 
there  are  corroborating  circumstances  such  as  similarity  of  age,  oc- 

43  N.  W.  299;   Aultman,  &c.  Co.  v. 


'"People  V.  Board,  &c.  147  N.  Y. 
1,  41  N.  E.  563,  30  L.  R.  A.  74; 
City  of  New  Orleans  v.  Roblra,  42 
La.  Ann.  1098,  8  So.  402,  11  L.  R. 
A.  141;  People  v.  McBlroy,  72  Mich. 
446,  40  N.  W.  750,  2  L.  R.  A.  609; 
Cook  y.  Fogarty,  103  la.  500,  72  N. 
W.  677,  39  L.  R.  A.  488. 

''"'State  V.  Inhabitants,  &c.  53  N. 
J.  L.  132,  20  Atl.  1076,  11  L.  R.  A. 
410;  Twilley  v.  Perkins,  77  Md.  252, 
26  Atl.  286,  19  L.  R.  A.  632;  Little- 
field  V.  State,  42  Neb.  223,  60  N. 
W.  724,  28  L.  R.  A.  588;  Elliott  on 
Roads  &  Streets  (2d  ed.)  §  807; 
City  of  Indianapolis  v.  Bleler,  138 
Ind.  30,  36  N.  B.  857.  This  subject 
la  more  fully  treated  elsewhere  as 
the  instances  mentioned  are  appli- 
cations, or  results  of  the  applica- 
tion, of  a  general  presumption  al- 
ready considered  rather  than  spe- 
cial presumptions  in  themselves. 

"'State  v.  Knowles,  90  Md.  646, 
45  Atl.  877,  49  L.  R.  A.  695. 

"'Rupert  V.  Penner,  35  Neb.  587, 
53  N.  W.  598,  17  L.  R.  A.  824,  and 
note  where  numerous  authorities 
are  collected.  Fink  v.  Manhattan 
R.  Co.  29  N.  Y.  St.  153,  15  Daly, 
479;   Oilman  v.   Sheets,  78  la.   499, 


Tunin,  93  Ind.  158;  Atchison  v.  Mc- 
Culloch,  5  Watts  (Pa.),  13;  Cross 
V.  Martin,  46  Vt.  14;  Brown  v. 
Metz,  33  111.  339,  85  Am.  Dec.  277; 
Smith  V.  Gillum,  80  Tex.  120,  15 
S.  W.  794;  Givens  v.  Tidmore,  8 
Ala.' 745;  Crandall  v.  Lynch,  20  App. 
D.  C.  73.  See,  also.  Summer  v. 
Mitchell,    29   Fla.    179,    10    So.    562, 

14  L.  R.  A.  815;  Culver  v.  Marks, 
122  Ind.  554,  23  N.  E.  1086;  Ward 
V.  Dougherty,  75  Cal.  240,  7  Am. 
St.  151;  Wilson  v.  Holt,  83  Ala. 
528,  3  Am.  St.  768. 

This  presumption  has  been  in- 
dulged under  certain  circum- 
stances even  where  there  was  a 
difference  in  the  initial  of  the  mid- 
dle name  or  a  slight  difference  in 
spelling.  Bogue  v.  Bigelow,  29  Vt 
179;   Smith  v.  Gillum,  80  Tex.  120, 

15  S.  W.  794;  Veasey  v.  Brigman, 
93  Ala.  548,  13  L.  R.  A.  541;  Mallory 
V.  Riggs,  76  la.  748,  39  N.  W.  886; 
Sweetland  v.  Porter,  43  W.  Va. 
189,  27  S.  E.  352;  Hunt  v.  Stewart, 
7  Ala.  525.  But  see  Ambs  v.  Chi- 
cago, &c.  R.  Co.  44  Minn.  266,  46 
N.  W.  321;  Andrews  v.  Wynn,  4  S. 
Dak.  40,  49,  54  N.  W.  1047. 
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cupation  or  place  of  abode.^*'  But  if  the  name  is  a  common  one, 
and  it  appears  that  there  are  several  other  persons  of  the  same  name 
in  the  same  place,  or  that  such  a  presumption  would  establish  an 
inconsistent  relation,  identity  of  person  will  not  be  presumed.^**  And 
the  mere  fact  that  the  family  name  and  the  initials  are  the  same 
will  not,  of  itself,  give  rise  to  the  presumption.-*'  Where  father  and 
son  bear  the  same  name  the  presumption,  in  the  absence  of  anything 
to  the  contrary,  is  that  the  father  is  meant;**'  but  this  presump- 
tion, like  the  presumption  of  the  identity  of  person  generally  from 
identity  of  name,  depends  largely  on  circumstances,  and  may  be 
rebutted  by  slight  evidence  to  the  contrary.''*^ 

§  122.  Physical  capacity- — As  elsewhere  shown,  at  common  law 
infants  under  fourteen  years  of  age  were  presumed  not  to  have 
reached  the  age  of  puberty,  but  men  of  mature  age  are  presumed 
to  have  the  usual  powers  of  virility,**'  and  this  presumption  has 


'"Harrington  v.  Fry,  Ry.  &  M. 
90;  Smith  v.  Henderson,  9  M.  & 
W.  798;  Hennell  v.  Lyon,  1  Barn. 
&  Aid.  182;  Hamsher  v.  Kline,  57 
Pa.  St.  397;  Douglas  v.  Dakln,  46 
Cal.  49;  Phillips  v.  Evans,  64  Mo. 
17;   Jones  v.   Parker,  20  N.  H.  31. 

But  see  Mooers  v.  Bunker,  29 
N.  H.  420;  Sitler  v.  Gehr,  105  Pa. 
St.  577,  51  Am.  R.  207;  Ambs  v. 
Chicago,  &c.  R.  Co.  44  Minn.  266, 
46  N.  W.  321;  Wilson  v.  Benedict, 
90  Mo.  208;  Bryan  v.  Kales  (Ariz.), 
31  Pac.  517;  Howard  v.  Lock  (Ky.), 
22  S.  W.  332. 

""Jones  V.  Jones,  9  M.  &  W.  75; 
Cooper  V.  Poston,  1  Dunl.  92;  Ells- 
worth V.  Moore,  5  la.  486;  Goodell 
V.  Hihbard,  32  Mich.  47;  Wicker- 
ham  V.  People,  2  111.  128;  Freeman 
V.  Loftes,  6  Jones  L.  (N.  Car.)  524; 
Cozzens  v.  Gillespie,  4  Mo.  82;  Mc- 
Minn  v.  Whelan,  27  Cal.  300.  But 
see  Flournoy  v.  Warden,  17  Mo. 
435.  See,  also,  Mode  v.  Beasley, 
143  Ind.  306,  42  N.  E.  727;  Jester 
V.  Steiner,  86  Tex.  415,  25  S.  W. 
411;  Sewell  v.  Evans,  4  Q.  B.  626, 
45  E.  C.  L.  626. 


=«  Bennett    v.    Libhart,    27    Mich. 
489;    Yount  v.   State,   64   Ind.   443 
Houk    V.     Barthold,     73     Ind.     21 
Louden  v.  Walpole,  1  Ind.  319,  321 
Burford  v.  McCue,  53  Pa.   St.  427 

■"^  State  V.  Vittum,  9  N.  H.   519 
Graves    v.     Colwell,     90     111.     612 
Padgett  V.  Lawrence,  10  Paige  (N. 
Y.)  170;  Wilson  v.  Stubs,  Hob.  330 
Sweeting  v.  Fowler,  1  Stark.  85. 

"'  Sweeting  v.  Fowler,  1  Stark. 
85;  Lepiot  v.  Browne,  1  Salk.  7; 
Stebbing  v.  Spicer,  8  C.  B.  827. 
See,  also,  Featherston  v.  Small,  77 
Ind.  143;  Morris  v.  McClary,  43 
Minn.  346,  46  N.  W.  238.  Of  course 
the  fact  that  the  names  differ  does 
not  exclude  proof  of  identity  of 
person,  and  if  two  persons  have 
the  same  name  proper  proof  may 
be  made  as  to  which  is  meant. 
Schofleld  V.  Jennings,  68  Ind.  232; 
Hasselman  v.  Japanese,  &c.  Co.  2 
Ind.  App.  180;  King  v.  Hyatt,  51 
Kans.   504,   37  Am.   St.   304. 

"'Gardner  v.  State,  81  Ga.  144; 
Lomax  v.  Holmden,  2  Str.  940; 
Trevor  v.  Trevor,  2  Myl.  &  K.  675. 
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been  indulged  as  to  men  of  an  advanced  age.^*"  In  England  it  ha£ 
been  presumed  in  many  cases  that  women  of  a  certain  age — in  most 
cases  fifty  yeaxs  or  over — ^were  incapable  of  childbearing  ;^^°  but  in 
other  cases  the  courts  refused  to  indulge  this  presumption/^^  and 
it  is  said  that  no  case  can  be  found  in  the  courts  of  the  United 
States  in  which  the  presumption  has  been  recognized  and  given 
efEect."=' 

§  123.  Marriage. — ^Where  a  marriage  ceremony  is  shown  to  have 
been  performed,  it  is  presumed  to  be  legal  and  valid.^"'  So,  when 
a  man  and  woman  live  and  cohabit  as  husband  and  wife,  and 
are  generally  so  reputed,  there  is  a  presumption  that  they  are 
and  are  generally  so  reputed,  there  is  a  presumption  that  they  are 
married, ''°*  and  while  this  is  a  favorite  presumption  in  all  cases 
when  invoked  in  behalf  of  legitimacy,  it  is  said  to  increase  in  strength 
with  the  lapse  of  time  during  which  such  cohabitation  and  repu- 

Boldero,      15 


""  Lushington     v. 
Beav.  1. 

«»In  re  Millner's  Estate,  L.  R. 
14  Eq.  Cas.  245;  Re  Allason's 
Trusts,  36  L.  T.  N.  S.  653;  Leng  v. 
Hodges,  Jac.  585;  Brandon  v. 
Woodthorpe,  10  Beav.  463;  Davis 
v.  Bush,  8  Jur.  1114;  Haynes  v. 
Haynes,  35  L.  J.  Ch.  303;  Dodd  v. 
Wake,  5  De  G.  &  Sm.  226;  Brown 
v.  Pringle,  4  Hare,  124. 

""  Conduit  V.  Soane,  24  L.  T.  N. 
S.  656;  Croxton  v.  May,  L.  R.  9  Ch. 
Div.  388;  Reynolds  v.  Reynolds,  1 
Dick.  374. 

2K  Flora  V.  Anderson,  67  Fed. 
182.  See,  also,  -List  v.  Rodney,  83 
Pa.  St.  483;  Matter  of  Apgar,  37 
N.  J.  Eq.  501.  Abortion  is  pre- 
sumed unnecessary.  State  v.  Lee, 
69  Conn.  186,  37  Atl.  75. 

"'"' People  V.  Calder,  30  Mich.  85; 
Hutchlns  V.  Kimnell,  31  Mich.  126, 
18  Am.  R.  164;  Erwin  v.  English, 
61  Conn.  502,  23  Atl.  753;  Milford 
V.  Worcester,  7  Mass.  48;  Murphy 
V.  State,  50  Ga.  150;  United  States 
V.  De  Amador,  6  N.  Mex.  173,  27 
Pac.  488;  Laurence  v.  Laurence, 
164   111.   367,   45   N.   E.   1071;    Cart- 


wright  V.  McGown,  121  111.  388,  12 
N.  E.  737;  Pratt  v.  Pierce,  36  Me. 
448,  58  Am.  Dec.  758;  Lanctot  v. 
State,  98  Wis.  136,  73  N.  W.  575; 
Piers  V.  Piers,  2  H.  L.  Cas.  331; 
Harrison  v.  Mayor,  &c.  4  De  G.  M. 
&  G.  137,  153;  Sichel  v.  Lambert, 
15  C.  B.  N.  S.  781,  109  E.  C.  L.  781; 
In  re  Estate  of  Megginson,  21  Ore. 
387,  14  L.  R.  A.  540,  and  note.  But 
see  Rex  v.  James,  Rus.  &  R.  Crim. 
Cas.  17. 

''"Adger  v.  Ackerman,  115  Fed. 
124;  Cargile  v.  Wood,  63  Mo.  501; 
Hynes  v.  McDermott,  91  N.  Y. 
451,  43  Am.  R.  677;  Betsinger  v. 
Chapman,  88  N.  Y.  487;  Morris  v. 
Morris",  20  Ala.  168;  Redgrave  v. 
Redgrave,  38  Md.  93;  Stover  v. 
Boswell's  Heir,  3  Dana  (Ky.), 
232;  Applegate  v.  Applegate,  45  N. 
J.  Eq.  116;  Young  v.  Foster,  14  N. 
H.  114;  Meister  v.  Moore,  96  U.  S. 
76;  Port  v.  Port,  70  111.  484;  Phys- 
ick's  Estate,  4  Am.  L.  Reg.  N.  S. 
418;  Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374;  Shorten  v.  Judd, 
60  Kans.  73,  55  Pac.  286;  Piers  v. 
Piers,  2  H.  L.  Cas.  331;  Fleming 
V.  Fleming,  4  Blng.   266. 
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tation  continue.^''  There  are,  however,  many  authorities  that  refuse 
to  indulge  this  presumption  in  criminal  cases  where  to  do  so  would 
tend  to  show  the  accused  to  be  guilty  of  bigamy,  adultery  or  the 
like;^^*  and,  in  the  absence  of  anything  to  the  contrary,  the  presump- 
tion does  not  arise  where  the  cohabitation  was  illicit  or  meretricious 
in  the  beginning  ;^^'  but  a  meretricious  connection  may  be  changed 
to  a  lawful  one,  and  in  many  cases  a  marriage  has  been  inferred  from 
slight  circumstances  showing  such  a  change  and  leading  to  the  in- 
ference of  a  marxige,  either  formal  or  common  law.^°'  Other  pre- 
sumptions growing  out  of  or  connected  with  the  marriage  relation  are 
that  of  coercion  by  the  husband  in  certain  cases  of  criminal  acts  by 
the  wife  in  his  presence  ;^°°  in  some  cases  that  one  was  the  agent  of 
»»Teter   v.   Teter,   101   Ind.   129,      619;  Floyd  v.  Calvert,  53  Miss.  37; 


51  Am.  R.  742;  Wilkle  v.  Collins, 
48  Miss.  496;  CaujoUe  v.  Ferrie, 
26  Barb.  (N.  Y.)  177;  Else  v.  Else, 
Milw.  146;  Smith  v.  Huson,  1 
Phlllen.  287;  Steadman  v.  Powell, 
1  Add.  Ea.  26. 

="  State  V.  Hodgskins,  19  Me. 
155,  36  Am.  Dec.  742,  and  note; 
Hopper  V.  State,  19  Ark.  143;  Com- 
monwealth. V.  Littlejohn,  15  Mass. 
163;  Clayton  v.  Wardell,  4  N.  Y. 
230;  State  v.  Roswell,  6  Conn.  446; 
Case  V.  Case,  17  Cal.  598;  Hilar  v. 
People,  156  111.  511,  41  N.  B.  181, 
47  Am.   St.   221;    Morris  v.   Miller, 

I  W.  Bl.  632,  4  Burr.  2057;  Cather- 
wood  V.  Caslon,  13  M.  &  W.  261. 
But  see  Commonwealth  v.  Jackson, 

II  Bush.  (Ky.)  679,  21  Am.  R. 
225;  Miles  v.  United;  States,  103 
U.  S.  304;  State  v.  Hughes,  35 
Kans.  626,  57  Am.  R.  195;  State 
V.  Britton,  4  McCord  (S.  C.)  256; 
Squire  v.  State,  46  Ind.  459;  Hal- 
brook  V.  State,  34  Ark.  511,  36  Am. 
R.  17,  and  note. 

'"Williams  v.  Williams,  46  Wis. 
464,  32  Am.  R.  722,  18  Am.  L. 
Reg.  N.  S.  639;  Appeal  of  Reading, 
&c.  Trust  Co.  113  Pa.  St.  204,  57 
Am.  R.  448,  and  note;  Badger 
V.  Badger,  88  N.  Y.  546,  42  Am. 
R.    263;    Rose    v.    Rose,    67    Mich. 


Voorhees  v.  Voorhees's  Ex'rs,  46  N. 
J.  Eq.  411,  19  Atl.  172,  19  Am.  St. 
404;  Cartwright  v.  McGown,  121 
111.  388,  12  N.  E.  737.  2  Am.  St.  105. 
See,  also,  Arnold  v.  Chesebrough, 
46  Fed.  700;  Haley  v.  Goodheart, 
58  N.  J.  Eq.  368,  44  Atl.  193;  Dysart 
Peerage  Case,  6  App.  Cas.  489; 
Barnum  v.  Barnum,  42  Md.  251. 

*"Adger  v.  Ackerman,  115  Fed. 
124;  Hynes  v.  McDermott,  91  N.  Y. 
451,  43  Am.  R.  677;  Fenton  v. 
Reed,  4  Johns.  (N.  Y.)  52;  Teter  v. 
Teter,  101  Ind.  129;  Donnelly  v. 
Donnelly's  Heirs,  8  B.  Mon.  (Ky.) 
113;  Dyer  v.  Brannock,  66  Mo.  391; 
Physick's  Estate,  4  Am.  L.  Reg. 
N.  S.  418;  Wilkinson  v.  Payne,  4 
T.  R.  468;  De  Thoren  v.  Attorney 
General,  1  App.  Cas.  686,  17  Eng. 
R.  72;  Lapsley  v.  Grierson,  1  H. 
L.  Cas.  498.  See,  also,  Strauss'  Es- 
tate, 168  Pa.  St.  561,  32  Atl.  98; 
Badger  v.  Badger,  88  N.  Y.  546,  42 
Am.  R.  263;  Bull  v.  Bull,  (Tex. 
Civ.  App.),  68  S.  W.  727;  Manning 
V.  Spurek,  199  111.  447,  65  N.  E.  342. 

"'  Commonwealth  v.  Burk,  11 
Gray  (Mass.)  437;  Commonwealth 
V.  Neal,  10  Mass.  152,  6  Am.  Dec. 
105,  and  note;  State  v.  Williams, 
65  N.  Car.  398;  Cassin  v.  Delaney, 
38  N.  Y.   178;   Brazil  v.  Moran,  8 
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the  other;*'"  that  the  husband  is  the  head  of  the  family;'**  that  the 
wife  has  the  authority  to  purchase  necessaries/'"  and  the  like."'' 

§  124.  Legitimacy. — In  the  absence  of  anything  to  the  contrary, 
the  law  presumes  that  every  person  is  legitimate."'*  If  he  was  bom 
during  the  continuance  of  a  valid  marriage  between  his  mother  and 
any  man,  or  within  such  time  after  the  dissolution  thereof  and  be- 
fore the  celebration  of  another  valid  marriage  that  his  mother's 
husband  could  have  been  his  father,  the  presumption  is  that  he  is 
the  legitimate  child  of  his  mother's  husband."'"    And  this  presump- 


Minn.  236,  83  Am.  Dec.  772,  and 
note;  Bibb  v.  State,  94  Ala.  31,  10 
So.  506;  People  v.  Wright,  38  Mich. 
744;  Regina  v.  Smith,  8  Cox  Cr. 
C.  27;  Connolly's  Case,  2  Lew.  Cr. 
Cas.  229;  Rex  v.  Knight,  1  Car.  & 
P.  116;  Rex  v.  Stapleton,  1  Craw. 
&  D.  163;  Regina  v.  Williams,  1 
Salk.  384.  Of  course  this  is  open 
to  rebuttal.  Marshall  v.  Oakes,  51 
Me.  308;  Brazil  v.  Moran,  8  Minn. 
236,  83  Am.  Dec.  772,  and  note; 
Franklin's  Appeal,  115  Pa.  St.  534, 
6  Atl.  70,  2  Am.  St.  583;  Ferguson 
V.  Brooks,  67  Me.  251. 

'^  Benjamin  v.  Benjamin,  15 
Conn.  347,  39  Am.  Dec.  384;  Mc- 
Gehee  v.  White,  31  Miss.  41,  46;  1 
Bish.  Mar.  &  Div.  §§  1206-1209. 

'"Clinton  v.  Kidwell,  82  111.  427. 

'"Pickering  v.  Pickering,  6  N. 
H.  120;  McGrath  v.  Donnelly,  131 
Pa.  St.  549;  Baker  v.  Carter,  83 
Me.  132,  23  Am.  St.  764;  Bergh  v. 
Warner,  47  Minn.  250,  28  Am.  St. 
362;  Montague  v.  Benedict,  3  Barn. 
&  C.  631;  Jewsburg  v.  Newbolfl,  40 
E.  L.  &  Eq.  518;  Freestone  v. 
Butcher,  9  Car.  &  P.  643.  As  to 
rebuttal  see  Stammers  v.  Macomb, 
2  Wend.  (N.  Y.)  454;  Pearson  v. 
Darrington,  32  Ala.  227;  Holt  v. 
Brien,  4  Barn.  &  Aid.  252;  Johnston 
v.  Sumner,  3  Hurl.  &  N.  261;  1 
Bish.  Mar.  &  Div.  §§  1196,  1250. 

"°  Gift   from   wife   may   be   pre- 


sumed where  husband  uses  her 
property  with  her  acquiescence. 
Courtright  v.  Courtrlght,  53  la.  57; 
Jacobs  V.  Hesler,  113  Mass.  157; 
Sabel  V.  Slingluff,  52  Md.  132.  But 
see  Hileman  v.  Hileman,  85  Ind.  1. 

*"  Orthwein  v.  Thomas,  127  111. 
554,  21  N.  E.  430,  4  L.  R.  A.  436, 
11  Am.  St.  159;  Strode  v.  Magow- 
an's  Heirs,  2  Bush  (Ky.)  621;  In 
re  Pickens'  Estate,  163  Pa.  St.  14, 
29  Atl.  875;  Gaines  v.  New  Or- 
leans, 6  Wall.  (U.  S.)  642.  "The 
law  presumes  morality,  and  not 
immorality;  marriage,  and  not  con- 
cubinage; legitimacy,  and  not 
bastardy."  Hynes  v.  McDermott, 
91  N.  Y.  451,  43  Am.  R.  677; 
Teter  v.  Teter,  88  Ind.  494;  Teter 
V.  Teter,  101   Ind.   129,   133. 

'"^  Stephen's  Dig.  Ev.  art.  98.  See, 
also,  Wright  v.  Hicks,  15  Ga.  160, 
60  Am.  Dec.  687;  Goss  v.  Proman, 
89  Ky.  318,  12  S.  W.  387,  8  L.  R.  A. 
102,  and  note;  Wilson  v.  Babb,  18 
S.  Car.  59;  State  v.  McDowell,  101 
N.  Car.  734,  7  S.  E.  785;  Bullock  v. 
Knox,  96  Ala.  195,  11  So.  339  (re- 
butted where  mulatto  child  is  born 
of  a  white  woman  whose  husband 
is  white);  Illinois  Loan  Co.  v. 
Bonner,  75  111.  315;  McCuUoch  v. 
McCulloch,  69  Tex.  682,  7  S.  W.  593; 
Woodward  v.  Blue,  107  N.  Car.  407, 
10  L.  R.  A.  662,  and  note;  Sergent 
V.   North  Cumberland  Mfg.  Co.  23 
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tion  is  generally  conclusive,  tmless  it  can  be  shown  either  that  his 
mother  and  her  husband  could  have  had  no  access  to  each  other  at 
any  time  when  he  conld  have  been  begotten,  or  that  the  circum- 
stances of  their  access,  if  any,  were  such  as  to  render  it  highly 
improbable  that  sexual  intercourse  took  place  between  them  when 
it  occurred.^^'  On  grounds  of  public  policy  the  husband  and  wife 
are  forbidden  to  testify,  either  directly  or  indirectly,  in  such  cases, 
that  they  had  no  sexual  intercourse;''*'  but  other  evidence,  whether 
circumstantial  or  direct,  may  often  be  relevant  and  admissible  upon 
the  subject."'* 


Ky.  L.  R.  2226,  66  S.  W.  1036;  Rob- 
inson V.  Ruprecht,  191  111,  424,  61 
N.  B.  631. 

'"  Stephen's  Dig.  Ev.  art.  98.  See, 
also  Phillips  v.  Allen,  2  Allen 
(Mass.)  453;  Scott  v.  Hillenberg, 
85  Va.  245,  7  S.  E.  377,  378;  Com- 
monwealth V.  Shepherd,  6  Binn. 
(Pa.)  283,  6  Am.  Dec.  449;  Bailey 
V.  Boyd,  59  Ind.  292;  State  v.  Her- 
man, 13  Ired.  L.  (N.  Car.)  502; 
State  V.  Broadway,  69  N.  Car.  411; 
Town  of  Pittsford,  v.  Chittenden, 
58  Vt.  49,  3  Atl.  323;  Cross  v.  Cross, 
3  Paige  (N.  Y.)  139;  Plowes  v. 
Bossey,  31  L.  J.  Ch.  681;  Gaines 
v.  Kennen,  24  How.  (U.  S.)  553; 
Bethany  Hosp.  Co.  v.  Hale,  64  Kans. 
367,  67  Pac.  848;  Adger  v.  Acker- 
man,  115  Fed.  124;  In  re  Mills'  Es- 
tate, 137  Cal.  298,  70  Pac.  91. 

By  the  old  common  law  the  pre- 
sumption of  legitimacy  was  con- 
clusive if  the  husband  was  "within 
the  four  seas"  at  any  time  during 
the  pregnancy  of  the  wife.  Regina 
V.  Murrey,  1  Salk.  122;  Rex  v. 
Alberton,  1  Ld.  Raym.  395. 

As  one  judge  coarsely,  but  forc- 
ibly, expressed  it,  "who  that  bull- 
eth  my  cow  the  calf  is  mine." 
Flettersham  v.  Julian,  Year  Book, 
7  Hen.  IV,  9.  See,  also,  Shakes- 
peare's King  John,  Act  I,  Scene  I. 
For  the  first  decided  approach  to 
the  modem   doctrine,   see  King  v. 


Lutfe,  8  East,  193.  See,  also,  Har- 
grave  v.  Hargrave,  9  Beav.  552; 
Head  V.  Head,  1  Sim.  &  St.  150; 
Banbury  Peerage  Case,  see  1  Sim.  & 
St.  153,  157. 

"'Chamberlain  v.  People,  23  N. 
Y.  85,  80  Am.  Deo.  255;  Dennison 
V.  Page,  29  Pa.  St.  420;  Shuman 
V.  Shuman,  83  Wis.  250,  53  N.  W. 
455;  Scanlon  v.  Walshe,  81  Md.  118, 
31  Atl.  498;  Abington  v.  Duxbury, 
105  Mass.  287;  Clapp  v.  Clapp,  97 
Mass.  531;  Goodright  v.  Moss,  2 
Cowp.  591;  Rex  v.  Sourton,  5 
Adol.  &  El.  180;  Rex  v.  Kea,  11 
East.  132.  See,  also,  Rabeke  v. 
Baer,  115  Mich.  328,  73  N.  W.  242, 
69  Am.  St.  567,  and  note;  In  re 
Mills'  Estate,  137  Cal.  298,  70  Pac. 
91,  93,  92  Am.  St.  175.  But  see 
Cuppy  V.  State,  24  Ind.  389. 

'"'Metheny  v.  Bohn,  160  111.  263, 
43  N.  E.  380;  Goss  v.  Froman,  89 
Ky.  318,  12  S.  W.  387;  Wright  v. 
Hicks,  15  Ga.  160,  60  Am.  Dec.  687; 
Stegall  V.  Stegall,  2  Brock.  (U.  S.) 
256;  Weatherford  v.  Weatlierford, 
20  Ala.  548,  56  Am.  Dec.  206,  and 
note;  Clark  v.  Bradstreet,  80  Me. 
454,  6  Am.  St.  221;  Dean  v.  State, 
29  Ind.  483;  Morris  v.  Davies,  5 
CI.  &  F.  163;  Cope  v.  Cope,  1  M. 
&  Rob.  269,  275,  5  Car.  &  P.  604; 
Barony  of  Saye  &  Sole,  1  H.  L. 
Cas.  507. 
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§  125.  Infancy. — There  is  no  presumption  of  disabilily/'"  sueh 
as  infancy''"'  or  coverture,"^^  in  the  absence  of  evidence.  At  com- 
mcxn  law  infants  under  seven  years  of  age  are  conclusively  pre- 
sumed incapable  of  committing  crimes/'"  and  between  seven  and 
fourteen  they  were  also  presumed  incapable  of  ciommitting  any 
crime,  but  this  presumption  was  rebuttable,-"'  except  in  case  of 
rape,  which  males  under  fourteen  were  conclusively  presumed  in- 
capable of  committing."'*  But  in  the  United  States  this  matter 
depends  much  upon  evidence  of  capacity,  and  is  largely  regulated 
by  statute,  and  so  is  the  age  at  which  females  are  deemed  capable 
of  consenting  to  sexual  intercourse,""  although  at  common  law  it 
was  fixed  at  ten  years.""  At  common  law  males  under  fourteen 
and  females  under  twelve  were  conclusively  presumed  incapable  of 
entering  into  a  marriage  contract,"''  and  could  not  make  a  valid 
will.""  An  infant  is,  in  general,  liable  in  contract  only  for  neces- 
saries, and  when  he  is  supplied  with  them,  or  with  money  to  pur- 
chase them,  by  his  parent  or  guardian,  it  is  presumed  that  he  does 


""Fankboner  v.  Corder,  127  Ind. 
164,  26  N.  B.  766;  Palmer  v. 
Wright,  58  Ind.  486;  Reynolds  r. 
West,  1  Gal.  322. 

*'°McSweeney  v.  McMlllen,  96 
Ind.  298;  Rowe  v.  Arnold,  39  Ind. 
24. 

•"Gaunt  V.  State,  50  N.  J.  L. 
490,  14  Atl.  600;  Lockland  v.  Kev- 
ins, 3  Mo.  App.  335;  Erskine  v. 
Davis,   25   111.   251. 

="4  Blackstone  Comm.  22,  23;  1 
Hale  P.  C.  27,  28;  People  v.  Town- 
send,  3  Hill  (N.  Y.),  479;  Rex  v. 
Inhabitants,  &c.  1  Stra.  631;  Marsh 
V.  Loader,  14  C.  B.  N.  S.  535. 

'"4  Blackstone  Comm.  24;  State 
V.  Tice,  90  Mo.  112;  State  v.  Lear- 
nard,  41  Vt.  585;  Godfrey  v.  State, 
31  Ala.  323,  70  Am.  Dec.  494,  and 
note;  Angelo  v.  People,  96  111.  209, 
36  Am.  R.  132;  1  Hale  P.  C.  25,  26. 

="Rex  V.  Eldershaw,  3  Car.  &  P. 
396;  Regina  v.  Philips,  8  Car.  & 
P.  736;  McKinny  v.  State,  29  Fla. 
565.  10  So.  732. 

'"  See  Heilman  v.  Common- 
wealth, 84  Ky.  457,  4  Am.  St.  207; 


Hlltablddle  v.  State,  35  Ohio  St.  52, 
35  Am.  R.  592;  Commonwealth 
V.  Green,  2  Pick.  (Mass.)  380;  Peo- 
ple V.  Randolph,  2  Park.  Cr.  R. 
174,  177;  State  v.  Kluseman,  53 
Minn.  541,  55  N.  W.  741;  Gordon 
V.  State,  93  Ga.  531,  44  Am.  St.  189. 

^"  4  Blackstone  Comm.  212;  0'- 
Meara  v.  State,  17  Ohio  St.  515. 

"'Rex  V.  Gordon,  R.  &  R.  C.  C. 
48;  Arnold  v.  Earle,  2  Lee  Ecc.  529; 
Fisher  v.  Bernard,  65  Vt.  663; 
Beggs  V.  State,  55  Ala.  108;  Co. 
Litt.  79  b;  1  Bishop  Mar.  &  DIv. 
§§  147,  568.  The  marriage  might  be 
voidable  only  if  the  parties  were 
over  seven  years  of  age,  but  if  un- 
&BT  seven,  it  was  absolutely  void. 
1  Blackstone  Comm.  436;  Co.  Litt. 
79;    Schouler  Husb.   &  Wife,  §  24. 

•"4  Kent's  Comm.  505;  1  Jar- 
man  on  Wills,  34;  Co.  Litt  89  b; 
Davis  V.  Baugh,  1  Sneed  (Tenn.), 
477.  A  valid  will  of  personalty 
might  have  been  made  at  common 
law  by  males  of  fourteen  or  over 
and  females  of  twelve  or  over,  but 
not  of  real  estate  until  they  b»- 
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not  need  credit  for  the  purpose  of  getting  them,""  and  if  he  lives 
with  his  parents  or  guardian,  this  presumption  also  obtains,  and 
he  is  not  liable  for  goods  furnished  him  in  the  absence  of  evidence 
rebutting  such  presumption.^'"  It  is  also  presumed  that  the  dom- 
icile of  infants  is  the  same  as  that  of  their  parents,'^*^  and  that  they 
have  not  been  emancipated  so  long  as  they  are  under  twenty-one 
years  of  age.^*^  As  a  general  rule,  an  infant  is  liable  for  his  torts, 
and  the  presumption  of  incapacity  to  commit  crimes,  to  which  we 
have  referred,  is  not  extended  to  cases  of  mere  tort.''*^  Some  of  the 
courts,  influenced  by  the  common  law  presumptions  in  cases  of 
crime  and  the  like,  have  held  or  intimated  that  a  child  under  seven 
years  of  age  is  non  sui  juris,  incapable  of  being  guilty  of  contrib- 
utory negligence,  and  conclusively  presumed  incapable  of  exercising 
judgment  or  discretion;  that  between  seven  and  fourteen  he  is  also 
presumed  incapable  of  exercising  judgment  and  discretion,  and  that 
after  fourteen  the  contrary  presumption  prevails,  although  the  pre- 
sumption may  be  rebutted  in  either  of  the  latter  eases.^**     But,  as 


came  twenty-one  years  of  age,  and 
now  by  statute  In  England  and  in 
most  of  the  states  they  must  he 
twenty-one  in  either  case. 

"°  Nicholson  v.  Spencer,  11  Ga. 
607;  Nicholson  v.  Wilborne,  13  Ga. 
467;  Rivers  v.  Gregg,  5  Rich.  Eq. 
(S.  Car.)   274. 

'^  Freeman  v.  Bridger,  4  Jones 
(N.  Car.),  1,  67  Am.  Dec.  258;  Hull's 
Assignees  v.  Connolly,  3  MeCord 
(S.  Car.),  6,  15  Am.  Dec.  612;  Per- 
rin  V.  Wilson,  10  Mo.  451.  See, 
also,  Hoyt  v.  Casey,  114  Mass.  397, 
19  Am.  R.  371;  Locke  v.  Smith, 
41  N.  H.  346;  Bainbridge  v.  Pick- 
ering, 2  W.  Bl.  1325. 

But  see  Parsons  v.  Keys,  43  Tex. 
557.  See  extended  note  in  18  Am. 
St.  647,  et  seq.,  upon  this  general 
subject;  also,  Richardson  v.  Lou- 
isville, &c.  R.  Co.  85  Ala.  559,  5 
So.  308,  2  L.  R.  A.  716  (where  bag- 
gage including  child's  clothing  was 
lost,  it  was  presumed  father  fur- 
nished  it). 

^"Estate    of    Henning,    128    Gal. 


214,  60  Pac.  762,  79  Am.  St.  43,  and 
note;  Craignish  v.  Hewitt  (1892), 
3  Ch.  180;   In  re  Beaumont  (1893), 

3  Ch.   490. 

''-  Orford  v.  Rumney,  3  N.  H.  331; 
Fitzwilliam  v.  Troy,  6  N.  H.  166. 
See  note  in  18  Am.  St.  637.  As  to 
effect  of  marriage  in  working 
emancipation,  see  note  in  16  L.  R. 
A.  578,  and  see,  generally,  note 
in  7  L.  R.  A.  176. 

'■''  See  Humphrey  v.  Douglass,  10 
Vt.  71,  33  Am.  Dec.  177,  179,  and 
note,  where  many  authorities  are 
cited;  Cooley  on  Torts,  98,  103;  2 
Kent's  Comm.  241;  Hucht'ing  v. 
Engel,  17  Wis.  230,  84  Am.  Dec.  741 
(infant  under  seven  held  liable) ; 
note   in   18   Am.    St.    720;    note   in 

4  L.   R.   A.   561. 

""  Pratt  Coal,  &c.  Co.  v.  Brawley, 
83  Ala.  371,  3  So.  555;  Rhodes  v. 
Georgia,  &c.  R.  Co.  84  Ga.  320; 
Trumbo's  Adm'r  v.  City  St.  Car  Co. 
89  Va.  780,  17  S.  E.  124;  Nagle  v. 
Allegheny  Valley  R.  Co.  88  Pa.  St. 
35  (explained  in  Kehler  v.  Schwenk 
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a  matter  of  fact,  a  child  of  ordinary  intelligence  and  capacity,  be- 
tween seven  and  fourteen  years  of  age,  is,  as  every  one  knows,  ca- 
pable of  appreciating  some  dangers  and  exercising  some  judgment 
and  care,  and  no  child  at  the  age  of  fourteen  makes  a  sudden  leap 
from  daikness  into  light,  from  mental  incapacity  to  judgment  and 
discretion,  or  from  inability  to  ability  to  exercise  discretion  and 
care.^^°  It  would  seem,  therefore,  that  there  is  no  foundation  for 
any  such  presumption,  and  that  the  better  rule  is  that,  at  least  be- 
tween the  ages  of  seven  and  fourteen,  the  question  is  to  be  deter- 
mined without  regard  to  any  such  arbitrary  presumption,  by  the 
evidence  in  regard  to  the  age,  intelligence  and  capacity  of  the  partic- 
ular child,  and,  while  the  question  is  usually  for  the  jury,  yet  if 
he  has  clearly  failed  to  exercise  such  care  as,  under  the  circumstances, 
is  usually  exercised  by  children  of  his  age  and  capacity,  and  might 
therefore  be  reasonably  expected  of  them,  so  that  no  other  reasonable 
inference  than  that  of  contributory  negligence  can  be  drawn  from 
the  undisputed  facts,  the  question  may  become  one  for  the  court.^*' 
Indeed,  there  are  cases  in  which  children  under  seven  years  of  age 
have  been  held  guilty  of  contributory  negligence,^*'  and  it  is  illog- 

See,  also,  Hepfel  v.  St.  Paul,  &c. 
R.  Co.  49  Minn.  263,  51  N.  W.  1049; 
Bridger  v.  Asheville,  &c.  R.  Co.  27 
S.  Car.  456,  3  S.  E.  860;  Holmes  v. 
Atlantic  Ave.  R.  Co.  16  N.  Y.  S.  R. 
743;  Central  R.  &c.  Co.  v.  Golden, 
93  Ga.  510,  21  S.  B.  68;  Padacah, 
&c.  R.  Co.  V.  Hoehl,  12  Bush  (Ky.), 
41;  Houston,  &c.  R.  Co.  v.  Simp- 
son, 60  Tex.  103;  Dealey  v.  Mul- 
ler,  149  Mass.  432;  Cleveland,  &c. 
R.  Co.  V.  Klee,  154  Ind.  430,  56  N. 
E.  234;  Dull  v.  Cleveland,  &c.  R. 
Co.  21  Ind.  App.  571,  52  N.  B.  1013; 
Terre  Haute,  &c.  R.  Co.  v.  Tap- 
penbeck,  9  Ind.  App.  422,  36  N.  E. 
915;  Cleveland,  &c.  R.  Co.  v.  Tartt, 
64  Fed.  830;  Twist  v.  Winona,  &c. 
R.  Co.  39  Minn.  164,  39  N.  W.  402; 
Tucker  v.  N.  Y.  &c.  R.  Co.  124  N. 
Y.  308,  26  N.  B.  916. 

"3  Elliott  on  Railroads,  §   1261. 

''"Hayes  v.  Norcross,  162  Mass. 
546,  39  N.  E.  282;  Wright  v.  Bos- 
ton, &c.  R.  Co.  142  Mass.  296,  7 
N.  E.  866. 


144  Pa.  St.  348,  22  Atl.  910);  Green- 
way  V.  Conroy,  160  Pa.  St.  185,  40 
Am.   St.   715. 

In  many  cases  children  of  va- 
rious ages  from  one  to  seven  years 
have  been  held  non  sui  juris,  and 
Incapable  of  contributory  negli- 
gence. Citizens'  Street  R.  Co.  v. 
Stoddard,  10  Ind.  App.  278,  37  N. 
B.  723;  Central  Trust  Co.  v.  Wa- 
bash, &c.  R.  Co.  31  Fed.  246;  Barnes 
V.  Shreveport,  &c.  R.  Co.  47  La. 
Ann.  1218,  17  So.  782;  Mangam  v. 
Brooklyn  R.  Co.  38  N.  Y.  455,  98 
Am.  Dec.  66,  and  note;  Birkett  v. 
Knickerbocker,  &c.  Co.  110  N.  Y. 
504,  506;  Bottoms  v.  Seaboard,  &c. 
R.  Co.  114  N.  Car.  699,  41  Am.  St. 
799;  Freer  v.  Cameron,  4  Rich.  L. 
228,  55  Am.  Dec.  663,  and  note; 
Bishop  Non-Cont.  Law,  §  586;  Beach 
Contrib.  Neg.  (2d  ed.)  §  117.  In 
Chicago  City  R.  Co.  v.  Wilcox,  138 
111.  370,  27  N.  B.  899,  authorities 
are  cited,  but  the  question  is  not 
decided. 

'"  3  Elliott  on  Railroads,  §   1261. 
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ical,  to  say  the  least,  to  presume,  and  especially  to  conclusively  pre- 
sume, that  an  inf  ajit  until  seven  years  of  age  is  incapable  of  exercising 
any  judgment,  discretion  or  care.^°* 

§  126.  Sanity  and  insanity. — Every  man  is  presumed  sane  until 
the  contrary  appears,^*"  but  where  insanity  of  a  permanent  nature 
is  once  shown  to  exist,  it  is  presumed  to  continue.^""  This  pre- 
sumption of  the  continuance  of  insanity  does  not,  however,  prevail 
where  the  insanity  or  mental  unsoundness  is  merely  temporary  or 
occasional,  such  as  is  produced  by  drunkenness,  violent  disease  or 


"'  If  children  under  seven  may 
be  held  liable  for  their  own  torts. 
It  is  difficult  to  see  why  they 
should  be  held  incapable  of  exer- 
cising any  judgment  or  discretion, 
and,  as  a  matter  of  fact,  nearly  all 
children,  even  under  seven  years 
of  age,  have  a  full  appreciation  of 
some  dangers,  and  usually  exer- 
cise some  judgment  and  care.  So 
some  children  under  seven  are  far 
better  acquainted  with  particular 
dangers,  and  are  far  more  intelli- 
gent and  capable  of  exercising 
judgment  and  care,  than  others 
who  are  over  seven.  And  to  say 
that  the  presumption  the  day  be- 
fore the  age  of  seven  or  fourteen 
is  attained  is  different  from  that 
which  prevails  the  day  after  is,  of 
course,  arbitrary.  The  truth  is,  the 
question  should  depend  upon  the 
circumstances  and  evidence  as  to 
capacity  and  the  like,  as  well  as 
age,  in  the  particular  case.  If  there 
must  be  such  presumption  at  these 
ages,  the  more  reasonable  would 
be  a  mere  rebuttable  presumption 
of  incapacity  up  to  seven  years  of 
age,  and  capacity  to  exercise  some 
care  and  discretion  even  between 
seven  and  fourteen. 

""Grabill  v.  Barr,  5  Pa.  St.  441, 
47  Am.  Dec.  418;  Duffield  v.  Robe- 
son, 2  Har.  (Del.)  375;  Titcomb  v. 
Vantyle,  84  111.  371;  Brown  v. 
"Ward,  53  Md.  376,  36  Am.  R.  422; 
Perkins  v.  Perkins,  39  N.   H.   163; 


Ean  V.  Snyder,  46  Barb.  (N.  Y.) 
230;  Dearmond  v.  Dearmond,  12 
Ind.,455;  Roller  v.  Kling,  150  Ind- 
159,  49  N.  B.  948;  Wright  v.  Wright 
139  Mass.  177;  Titlow  v.  Titlow,  54 
Pa.  St.  216,  93  Am.  Dec.  691;  Sut- 
ton V.  Sadler,  3  C.  B.  N.  S.  87; 
note  in  36  L.  R.  A.  721. 

""Armstrong  v.  State,  30  Pla. 
170,  11  So.  618,  17  L.  R.  A.  484; 
Ford  V.  State,  73  Miss.  734,  19  So. 
665,  35  L.  R.  A.  117,  and  note;  State 
V.  Reddick,  7  Kans.  143;  State  v. 
Schaefer,  116  Mo.  96,  22  S.  W.  447; 
Wallis  V.  Luhring,  134  Ind.  447,  34 
N.  E.  231;  Roller  v.  Kling,  150  Ind. 
159,  49  N.  E.  948;  Stumph  v.  Miller, 
142  Ind.  442,  41  N.  B.  812;  Ripley 
v.  Babcock,  13  Wis.  425;  Saxon  v. 
Whitaker's  Ex'r,  30  Ala.  237;  Cope- 
land  V.  Copeland,  32  Ala.  512;  Rog- 
ers V.  Walker,  6  Pa.  St.  371,  47  Am. 
Dec.  470;  Corbit  v.  Smith,  7  la.  60, 
71  Am.  Dec.  431;  Jackson  v.  Van 
Dusen,  5  Johns..  (N.  Y.)  144,  4  Am. 
Dec.  330;  Hall  v.  Warren,  9  Ves. 
Jr.  605.  This  presumption  has  been 
held  conclusive  after  inquisition  of 
lunacy  until  it  is  superseded.  Car- 
ter V.  Beckwith,  128  N.  Y.  312,  28 
N.  E.  582. 

But  see  Harrison  v.  Bishop,  131 
Ind.  161,  30  N.  E.  1069;  Blough  v. 
Parry,  144  Ind.  463,  40  N.  E.  70; 
Castor  V.  Davis,  120  Ind.  231,  22  N. 
E.  110;  Clark  v.  Trail,  1  Mete.  (Ky.) 
35. 
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the  like.""*  There  is  much  confusion  in  the  authorities  upon  the 
subject  of  the  conflict,  or  supposed'  conflict,  between  the  presumption 
of  sanity  and  that  of  innocence,  in  criminal  cases,  in  connection 
with  the  rule  that  guilt  must  be  proved  beyond  a  reasonable  doubt. 
A  few  courts  have  held  that  the  presumption  of  sanity  controls  unless 
insanity  is  proved  by  the  accused  beyond  a  reasonable  doubt,^"^ 
but  this  is  clearly  an  extreme  view.  Many  other  authorities  hold 
that  the  burden  is  upon  the  accused  to  overcome  the  presumption 
of  sanity  by  a  preponderance  of  the  evidence ;"''  but  the  better  rule 
would  seem  to  be  that  the  accused  should  be  acquitted  if,  upon 
the  whole  evidence,  there  is  a  reasonable  doubt  as  to  his  guilt,  and 
while  the  presumption  of  sanity  may,  in  a  sense,  take  the  place  of 
evidence  in  the  first  instance,  and  stand  until  there  is  some  evidence 
tending  to  show  insanity,  yet,  if  there  is  a  reasonable  doubt  as  to 
sanity,  guilt  is  not  proved  beyond  a  reasonable  doubt,  for  unless  the 
accused  is  sane  or  legally  capable  of  committing  the  crime,  he  is  not 
criminally  responsible;  and  if  any  evidence  is  introduced  tending  to 

'"Hix  V.  Whittemore,  4  Mete. 
545;  Staples  v.  Wellington,  58  Me. 
453;  Chandler  v.  Barrett,  21  La. 
Ann.    58,   99   Am.    Dec.    701;    Snow 


V.  Benton,  28  111.  306;  State  v.  Red- 
dick,  7  Kans.  143;  People  v.  Fran- 
cis, 38  Cal.  183;  Carpenter  v.  Car- 
penter, 8  Bush  (Ky.),  283;  Von  de 
Veld  V.  Judy,  143  Mo.  348,  44  S. 
W.  1117;  State  v.  Hay  ward,  62 
Minn.  474,  65  N.  W.  63;  Ford  v. 
State,  73  Miss.  734,  19  So.  665,  35 
L.  R.  A.  117,  and  note.  See,  also, 
Leache  v.  State,  22  Tex.  App.  279, 
58  Am.  R.  638;  Physio-Medical 
College  V.  Wilkinson,  108  Ind.  314, 
319,  9  N.  E.  167;  Raymond  v.  Wa- 
then,  142  Ind.  367,  371,  41  N.  E.  815. 

'"  State  V.  De  Ranc6,  34  La.  Ann. 
186,  44  Am.  R.  426,  and  note; 
State  V.  Danby,  1  Houst.  Crim.  Cas. 
(Del.)  166,  175;  State  v.  Paulk,  18 
S.  Car.  514;  State  v.  Spencer,  21 
N.  J.  L.  196,  201. 

'"Boswell  v.  State,  63  Ala.  307, 
35  Am.  R.  20,  and  note;  Parsons 
V.  State,  81  Ala.  577,  60  Am.  R. 
193;  State  v.  Redemeier,  71  Mo.  173, 


36  Am.  R.  462,  and  note;  Com- 
monwealth V.  Eddy,  7  Gray  (Mass.) 
583;  Commonwealth  v.  York,  9 
Met.  (Mass.)  93,  43  Am.  Dec.  373; 
Ortwein  v.  Commonwealth,  76  Pa. 
St.  414,  18  Am.  R.  420;  Common- 
wealth V.  Gerade,  145  Pa.  St.  289, 
22  Atl.  464,  27  Am.  St.  689;  State  v. 
Hoyt,  47  Conn.  518;  Williams  v. 
State,  50  Ark.  511;  People  v.  Al- 
'lender,  117  Cal.  81,  48  Pac.  1014; 
State  v.  Payne,  86  N.  Car.  609; 
DeJarnette  v.  Commonwealth,  75 
Va.  867;  State  v.  Lewis,  20  Nev. 
333,  22  Pac.  241;  Holsenbake  v. 
State,  45  Ga.  43;  Carr  v.  State,  96 
Ga.  284,  22  S.  E.  570;  State  v. 
Trout,  74  la.  545,  38  N.  W.  405,  7 
Am.  St.  499;  Graves  v.  State,  45 
N.  J.  L.  203;  Kelch  v.  State,  55 
Ohio  St.  146,  45  N.  E.  6,  SO  Am.  St. 
680;  State  v.  Alexander,  30  S.  Car. 
74,  8  S.  E.  440,  14  Am.  St.  879;  State 
V.  Scott,  49  La.  Ann.  253,  21  So. 
271,  36  L.  R.  A.  721,  and  note;  Re- 
gina  V.  Townley,  3  Fost.  &  F.  839; 
Regina  v.  Stokes,  3  Car.  &  K.  185; 
Regina  v.  Layton,  4  Cox  C.  C.  149. 
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show  insanity  or  rebut  the  presuniption  of  sanity,  the  accused  should 
not  be  convicted  if  a  reasonable  doubt  exists,  under  all  the  evi- 
dence.-'* This  is  the  rule  adopted  by  the  Supreme  Court  of  the 
United  States.'^'' 


="  People  V.  Garbutt,  17  Mich.  9, 
22,  97  Am.  Dec.  162,  and  elaborate 
note;  Armstrong  v.  State,  30  Fla. 
170,  11  So.  618,  17  L.  R.  A.  484; 
Brotherton  v.  People,  75  N.  Y.  159, 
162;  O'Connell  v.  People,  87  N.  Y. 
377,  380,  41  Am.  R.  379;  Chase 
v.  People,  40  111.  352,  358;  State 
V.  Bartlett,  43  N.  H.  224,  231;  State 
V.  Jones,  50  N.  H.  369,  9  Am.  R. 
242;  Cunningham  v.  State,  56  Miss. 
269,  21  Am.  R.  360,  and  note; 
Guetig  V.  State,  66  Ind.  94,  32  Am. 
R.  99;  Plake  v.  State,  121  Ind. 
433,  435,  23  N.  E.  273,  16  Am.  St. 
408;  Knights  v.  State,  58  Neb.  225, 
78  N.  W.  508;  Guiteau's  Case,  10 
Fed.  161,  163;  Dove  v.  State,  3 
Heisk.  (Tenn.)  348,  371;  State  v. 
Jones,  64  la.  349.  See,  also.  State 
v.  Johnson,  40  Conn.  136;  State  v. 
Crawford,  11  Kans.  32;  Faulkner  v. 
Territory,  6  N.  Mex.  464;  Common- 
wealth V.  Pomeroy,  117  Mass.  143; 
Daeey  v.  People,  116  111.  555,  6  N. 
E.  165;  Commonwealth  v.  Gerade, 
145  Pa.  St.  289,  22  Atl.  464,  27  Am. 
St.  689;  Ford  v.  State,  73  Miss.  734, 
19  So.  665,  35  L.  R.  A.  117;  Maas 
V.  Territory,  10  Okla.  714,  63  Pac. 
960,  53  L.  R.  A.  814. 

^°  It  is  thus  stated  and  explained 
in  a  recent  case:  "On  principle, 
it  (the  burden  of  proving  that  the 
accused  belongs  to  a  class  capable 
of  committing  crime)  must  rest 
upon  those  who  affirm  that  he  has 
committed  the  crime  for  which  he 
is  indicted.  That  burden  is  not 
fully  discharged,  nor  is  there  any 
legal  right  to  take  the  life  of  the 
accused,  until  guilt  is  made  to  ap- 
pear from  all  the  evidence  in  the 
case.  .  .  Upon  that  plea  (the  plea 
ot   not    guilty)    the    accused    may 


stand,  shielded  by  the  presumption 
of  his  innocence,  until  it  appears 
that  he  is  guilty;  and  his  guilt  can- 
not, in  the  very  nature  of  things, 
be  regarded  as  proved,  if  the  jury 
entertain  a  reasonable  doubt  from 
all  the  evidence  whether  he  was 
legally  capable  of  committing 
crime.  This  view  Is  not  at  all  In- 
consistent with  the  presumption 
which  the  law,  justified  by  the  gen- 
eral experience  of  mankind,  as  well 
as  by  considerations  of  public  safe- 
ty, indulges  in  favor  of  sanity.  If 
that  presumption  were  not  In- 
dulged, the  government  would  al- 
ways be  under  the  necessity  of  ad- 
ducing affirmative  evidence  of  the 
sanity  of  an  accused.  But  a  require- 
ment of  that  character  would  se- 
riously delay  and  embarrass  the 
enforcement  of  the  laws  against 
crime,  and  in  most  cases  be  un- 
necessary. Consequently  the  law 
presumes  that  every  one  charged 
with  crime  is  sane,  and  thus  sup- 
plies, in  the  first  instance,  the  re- 
quired proof  of  capacity  to  commit 
crime.  It  authorizes  the  jury  to 
assume  at  the  outset  that  the  ac- 
cused is  criminally  responsible  for 
his  acts.  ...  To  hold  that  such 
presumption  must  absolutely  con- 
trol the  jury  until  it  is  overthrown 
or  impaired  by  evidence  sufficient 
to  establish  the  fact  of  insanity 
beyond  all  reasonable  doubt,  or  to 
the  reasonable  satisfaction  of  the 
jury,  is  in  effect  to  require  him  to 
establish  his  innocence  by  proving 
that  he  is  not  guilty  of  the  crime 
charged."  Davis  v.  United  States, 
160  U.  S.  469,  485,  16  Sup.  Ct. 
353. 


§    137.]  PARTICULAR   PRESUMPTIONS.  182 

§  127.  Miscellaneous. — In  addition  to  the  presiunptions  referred 
to  in  the  preceding  sections,  other  presumptions  have  frequently 
been  held  to  arise  from  certain  states  of  facts,  although,  in  many 
instances,  they  are  not  true  presumptions.  In  a  recent  case  it  is  said 
that  whatever  a  party  should  know,  and  has  the  opportunity  to  know, 
he  is  presumed^  as  to  innocent  third  persons,  to  have  known,"'"  and 
in  another  recent  case  it  is  said  that  where  the  opportunity  to  know 
certain  facts  is  as  open  to  the  defendant  as  to  the  plaintiff,  it  is  not 
necessary  to  allege  or  prove  notice  thereof."*'  But  although  a  city 
charter  authorizes  it  to  establish  a  dock  line  along  a  certain  river, 
it  is  held  that  there  is  no  presumption  that  an  existing  dock  is  on 
a  dock  line  fixed  by  the  city."'^  It  will  be  presumed  in  the  absence  of 
anything  to  the  contrary,  that  an  insurance  company  knows  the 
location  and  nature  of  the  business  on  which  it  issues  a  policy,'" 
and  it  has  been  held  that  the  possesion  of  an  accident  policy  by 
the  insured  at  the  time  of  his  death  raises  the  presumption  that 
the  premium  had  been  paid.'""  In  a  recent  case  it  is  said  that  one 
who  had  charge  of  goods  for  the  purpose  of  tendering  them  to  the 
buyer  for  inspection,  and  who  declined  to  do  so,  presumptively  had 
authority  to  bind  the  seller.^"^  But  an  agent  is  not  presumed  to 
have  authority  to  do  an  illegal  act,  such  as  to  lease  property  for 
an  unlawful  purpose.^"''  A  presumption  that  a  permit  was  obtained 
to  construct  a  vault  under  a  sidewalk  arises  where  it  has  existed  for 
over  twenty  years  without  objection;  but  it  is  held  that  this  is  a 
disputable  presumption,  which  may  be  overcome  by  proof  that  the 

'"Johnson  v.  Max  Levy  &  Bro.  Bros.   Co.   122   Fed.   414.     That  an 

109  La.  Ann.  1036,  34  So.  68.  agent  will  transmit  money  in  the 

"' Moundsville,  &c.  R.  Co.  v.  Wil-  usual  way  and  course  of  business, 

son,  62  W.  Va.  647,  44  S.  E.  169.  Sherman   v.    Sherman,    &c.    Co.   64 

""Du  Pont  V.  Sanitary  Dist.  203  N.  J.  Eq.   57,  53  Atl.  226,  229. 

111.    170,   67   N.   B.    615.     But  land  »"  Stover  v.  Flower,  120  la.  514,  94 

within   a  city   is   presumed   to  be  N.  W.  1100.    See,  also,  as  to  there 

subject  to  its  jurisdiction.     Miller  being    no    presumption   of   ah    un- 

v.  City  of  Sterling,  198  111.  523,  65  lawful   act,   Donahue  v.   State,   112 

N.  E.  132.  N.  Y.   142,   19   N.   E.   419,  2  L.   R. 

"'"  Birnsteln    v.    Stuy vesant    Ins.  A.  576.     Power  is  presumed  to  be 

Co.   82  N.   Y.  S.  140.  exercised  in  a  lawful  rather  than 

■""  Seybold  v.   Supreme  Tent,  &c.  an   unlawful    manner.      Sheafer   v. 

83  N.  Y.  S.  149,    So  as  to  its  terms  Mitchell,   109   Tenn.   181,   71  S.  W. 

being    complied    with.      Stepp    v.  86.     Presumption  that  master  has 

Nat.  Life,  &c.  Assn.  37  S.  Car.  417,  discharged   his    duty.     Duntley  v. 

16  S.  E.  134.  Inman,  &c.  Co.  42  Ore.  334,  70  Pac 

"■Pittsburgh,    &c.    Co.   v.   Kerlin  529,  531. 
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records  of  permits  show  no  such  permit.""  Under  certain  cdrcum- 
stances  a  presumption  of  knowledge  and  assumption  of  risks  is  said  to 
arise,'"*  and  a  traveler  at  a  railroad  crossing  is  presumed,  and  con- 
clusively presumed  in  some  jurisdictions,  to  have  seen  or  heard 
what  he  would  have  seen  or  heard  if  he  had  looked  and  listened 
as  required  by  the  law,  or  not  to  have  so  looked  and  listened,  and 
if  he  is  struck  by  the  train  as  he  comes  upon  the  track,  where  there 
ie  nothing  to  obstruct  his  view  or  hearing,  it  is  presumed  that  he 
did  not  so  look  and  listen,  or,  if  he  did,  that  he  did  not  heed  what 
he  saw  or  heard.'""  Although  the  particular  subject  is  not  strictly 
within  the  scope  of  a  treatise  on  evidence,  it  may  not  be  out  of  place, 
in  concluding  the  consideration  of  the  general  subject  of  presump- 
tions, to  call  attention  to  the  rule  that  presumptions  are  usually  in- 
dulged on  appeal  in  favor  of  the  trial  court  in  the  absence  of  any- 
thing affirmatively  showing  error.  The  rule  is  that,  in  such  cases, 
it  will  be  presumed  that  the  trial  court  did  its  duty,  and  all  reasonable 
presumptions  necessary  to  uphold  its  judgment  and  rulings  will  gen- 
erally be  indulged.'"" 


^'^Deshong  v.  City  of  New  York, 
176  N.  Y.  475,  68  N.  E.  880,  882,  883. 

'"Kenney  v.  Meddaugh,  118  Fed. 
209,  and  authorities  cited. 

'»'01eson  v.  Lake  Shore,  &c.  R. 
Co.  143  Ind.  405,  411,  412,  42  N.  E. 
736,  32  L.  R.  A.  149;  Smith  v.  Wa- 
bash R.  Co.  141  Ind.  92,  40  N.  E. 
270;  Pittsburgh,  &c.  R.  Co.  v.  Fraze, 
150  Ind.  576,  50  N.  E.  576,  65  Am. 
St.  377;  Artz  v.  Chicago,  &c.  R. 
Co.  34  la.  153;  Payne  v.  Chicago, 
&c.  R.  Co.  136  Mo.  562,  38  S.  W. 
308;  Conkling  v.  Erie  R.  Co.  63 
N.  J.  L.  338,  43  Atl.  666,  668;  South- 
em  R.  Co.  V.  Smith,  86  Fed.  292; 
Myers  v.  Baltimore,  &c.  R.  Co.  150 
Pa.  St.  386,  24  Atl.  747. 


^^  Carman  v.  Pultz,  21  N.  Y.  547; 
Tracey  v.  Altmyer,  46  N.  Y.  598; 
Prilliman  v.  Mendenhall,  120  Ind. 
279,  22  N.  E.  247;  Walters  v.  Tefft, 
57  Mich.  390,  24  N.  W.  117;  Sidney, 
&c.  Co.  V.  Warsaw  School  Dist. 
130  Pa.  St.  76,  18  Atl.  604;  Laril- 
lian  V.  Lane  &  Co.  8  Ark.  372; 
Smith  V.  Camp,  84  Ga.  117,  10  S.  E. 
539;  Stewart  v.  State,  137  Ala.  33, 
34  So.  818;  State  v.  Melvern,  32 
Wash.  7,  72  Pac.  489;  State  v. 
Tucker,  52  W.  Va.  420,  44  S.  E.  427; 
In  re  Carter,  120  la.  215,  94  N.W. 
488;  State  (Dodd)  v.  Francisco,  68 
N.  J.  L.  490,  53  Atl.  219  (appeal 
from  Board  of  Health);  Elliott's 
App.  Proc.  §§  709,  710,  712. 
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§  128.  Coufnsion  in  use  of  terms. — The  term  "burden  of  proof" 
is  iised  in  difEerent  senses  in  different  cases,  and  this  has  caused  much 
confusion  and  apparent  conflict  among  the  decisions.  Thus,  it  is 
said  in  some  cases  that  the  burden  of  proof  never  shifts,  and  in 
others  that  it  does  sometimes  shift  from  one  party  to  the  other  at 
different  stages.  The  same  court  has,  in  more  than  one  instance, 
said  in  one  case  that  the  burden  of  proof  never  shifts,  and  in  an- 
other has  held  that  it  did  shift,  at  some  particular  stage  of  the  pro- 
ceedings, from  the  one  party  to  the  other. 

§  129.  Different  meanings  of  the  term. — The  truth  is  that  the 
same  term  is  used  to  express  two  different  things,  and  this  accounts, 
in  the  main,  for  the  apparent  conflict  among  the  authorities,  al- 
though there  are  some  cases  in  which  the  courts  were  led  into  error 
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by  the  failure  to  discriminate.  In  one  sense  the  term  "burden  of 
proof"  marks  or  expresses  the  burden  or  duty  of  the  actor  or  party 
who  has  the  risk  or  affirmative  of  the  issue,  and  will  lose  the  case 
if  he  does  not  in  the  end  establish  such  issue,  to  ultimately  prove 
or  establish  it.  In  another  sense  the  term  means  or  expresses  the 
burden  or  duty  of  a  party,  in  order  to  succeed,  of  going  forward 
at  any  particular  stage  with  the  evidence,  as,  for  instance,  where  the 
other  party  has  made  a  prima  facie  case  by  the  evidence  he  has  in- 
troduced or  by  some  presumption  arising  in  his  favor. 

§  130.  Burden  of  establishing  issue. — It  is  of  the  utmost  impor- 
tance to  know  in  the  beginning  who  has  the  burden  .of  ultimately 
establishing  the  issue  or  matter  in  dispute,  for  this  determines,  as 
a  general  rule,  the  right  and  correlative  duty  to  open  and  close  the 
evidence  and  argument.  It  is  determined  in  the  beginning,  and 
determined  once  for  all.^  It  is  determined,  however,  rather  as  a 
matter  of  procedure,^  or,  to  some  extent,  even  of  substantive  law, 
rather  than  by  the  law  of  evidence. 

§  131.  Attempts  of  courts  to  discriminate — Use  of  other  terms. 
The  Supreme  Court  of  Massachusetts  has  long  sought  to  confine  the 
use  of  the  term  '^burden  of  proof"  to  the  first  meaning  assigned 
to  it — ^that  is,  to  the  duty  of  the  actor  to  prove  the  issue— and  has 
sought  to  substitute  the  term  "weight  or  preponderance  of  the  evi- 
dence" where  the  duty  to  go  forward  and  produce  evidence  is  meant  ;* 

'  See  Lake  Ontario  Nat.  Bank  v.  sell,  13  Pick.   (Mass.)  69.    Perhaps 

Judson,    122    N.    Y.    278,    25    N.    E.  the  term  burden  of  proceeding,  bur- 

367;  Farmers'  L.  &  T.  Co.  v.  Siefke,  den  of  evidence,  or  burden  of  ex- 

144  N.  Y.  354,  39  N.  E.  358;  Phipps  planation  might  be  substituted.    In 

V.   Mahon,  141  Mass.   471,   5   N.  E.  Buswell  v.   Fuller,   89   Me.   600,   36 

835;    Starratt  v.   Mullen,  148  Mass.  Atl.   1059,   it   is   said:      "Generally, 

570,  20  N.  B.  178.  the  burden  of  proof  upon  any  af- 

'  In  Massachusetts  a  rule  of  prac-  firmative  proposition  necessary  to 
tice  gives  the  right  to  open  and  be  established  as  the  foundation  of 
close  to  the  plaintiff  in  all  cases.  a  suit  does  not  shift  from  plaintiff 
Dorr  V.  Tremont  Bank,  128  Mass.  to  defendant,  while  the  burden  of 
349;  Page  v.  Osgood,  2  Gray,  260.  evidence,  or  the  weight  of  the  pre- 
In  the  beginning,  however,  the  ponderance  of  evidence,  or  the  bur- 
burden  of  proving  the  issue  and  den  of  explanation,  may  shift  from 
that  of  going  forward  and  first  pro-  one  side  to  the  other  according  to 
ducing  evidence  both  usually  rest  the  testimony.  There  is  a  manl- 
upon  the  same  party.  fest   distinction   between    the    bur- 

'  Central  Bridge  Corp.  v.  Butler,  den    of   proof   and    the    burden    of 

2  Gray  (Mass.),  130;  Powers  v.  Rus-  evidence.     How  far  the  burden  of 
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but  this  attempt  has  not  met  with  much  success.  On  the  other 
hand,  it  might  be  advisable  to  substitute  the  term  ''burden  of  the 
issues"  when  the  duty  of  the  actor  to  establish  the  issue  is  meant; 
but  this  might  not  be  entirely  satisfactory,  and  the  term  "burden 
of  proof  has  been  so  long  and  so  often  used  in  both  senses  that 
it  seems  impossible  to  make  any  change,  and  all  that  can  be  done  is 
to  carefully  discriminnate  and  use  it  intelligently. 

§  132.  Burden  of  establishing  issue  is  on  actor. — ^The  burden  of 
establishing  the  issue  is  upon  the  actor.*  An  admission  may  or  may 
not  end  the  controversy,  and  it  may  happen  that  by  an  admission  or 
particular  course  of  pleading  the  defendant  may  to  that  extent  be- 
come the  real  actor.  In  general,  the  party  who  seeks  to  move  a 
court  in  his  favor,  whether  as  an  original  plaintifE  or  as  a  defendant, 
who,  by  admitting  the  plaintiff's  contention  and  setting  up  an  affirm- 
ative defense,  becomes  the  real  actor,  must  establish  his  claim.  But 
it  is  enough  for  the  other  party,  or  reus,  to  await  the  action  of  his 
adversary,  or  simply  repel  it.  He  is  the  true  actor,  who  has  to  bring 
his  proof  to  the  required  height  and  carry  his  case  beyond  an  equi- 
librium of  proof,  or  beyond  all  reasonable  doubt,  as  the  case  may  be. 
Whoever  has  that  duty  does  not  make  out  a  prima  facie  case  until 
he  has  met  the  requirements,  as  regards  quantity  of  evidence  or 
force  of  conviction,  which  applies  to  his  contention,  and  he  has  not 
at  the  end  accomplished  his  task  unless  he  has  held  his  case  good 
at  the  legal  height  as  against '  all  counter-proof.  If  the  burden  of 
establishing  an  issue  rests  upon  a  party,  the  fact  that  he  is  aided 
as  to  one  element  or  part  thereof  by  some  presumption  does  not 
change  the  rule,  for  a  presumption  going  to  only  one  element  or 

evidence  may  bear  upon  a  party  to  Mich.   535,   53   N.   W.   787;    Selma, 

the  litigation  is  usually  for  the  jury  etc.  R.  Co.  v.  United  States,  139  U. 

to  determine  as  a  matter  of  fact,  S.     560,    11    Sup.    Ct.    638;    Gray   v. 

than  for  the  ruling  of  the  court  as  Gardner,    17    Mass.    188;    Silver   v. 

a  matter  of  law."    Scott  v.  Wood,  Missouri  Pac.   R.   Co.   101  Mo.   79. 

81  Cal.  398,  22  Pac.  871,  872.  See,    also,    note    in    1    Am.    Pr.    R. 

*  Stephens  Dig.  Ev.  art.  93;  Wil-  40;   and  see  Laessig  v.  Travelers', 

lett  V.  Rich,  142  Mass.  356,  56  Am.  &c.   Ass'n,   169   Mo.   272,   69   S.   W. 

R.     684;     People    v.     McCann,     16  469,  470,   distinguishing  actions  on 

N.  Y.  58,  66,  69  Am.  Dec.  642;  Ren-  an  accident  ins.urance  policy  from 

seur  V.   Lawson,  91  Va.  226,  21  S.  actions  on  a  life  policy  as  to  the 

E.  347,  355;   McClure  v.  Pursell,  6  burden  of  showing  that  the  cause 

Ind.    330;    Lauer   v.    Kuder    (III.),  of  the  injury  or  death. 
94   N.   E.   484;    Hyde  v.    Shank,   93 
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portion  of  the  issue  leaves  the  burden  still  upon  him  to  establish  it  as 
a  whole.  The  presumption  may  have  "done  the  office/'  as  regards 
a  particular  fact  or  element  of  the  issue,  of  prima  facie  proof,  so 
that  the  actor  need  not,  in  the  first  instance,  go  forward  as  to  this 
particular  matter,  but  the  burden  is  nevertheless  upon  him  to  es- 
tablish the  issue." 

§  133.  Who  has  a  right  to  open  and  close — General  rule. — As  a 
general  rule,  the  party  upon  whom  rests  the  burden  of  the  issue, 
usually  the  plaintiff,  has  the  right  to  open  and  close.^  It  seems, 
however,  to  be  the  practice  ia  Alabama,  California,  Massachusetts 
and  Maryland  for  the  plaintiff  to  open  and  close  in  all  cases.'    The 


'For  an  elaborate  explanation  of 
this  matter,  see  Thayer's  Prelim. 
Treatise  on  Ev.  369,  370,  380,  381. 
See,  also.  Farmers'  L.  &  T.  Co.  v. 
Siefke,  144  N.  Y.  354,  359,  39  N.  E. 
358;  Heineman  v.  Heard,  62  N.  Y. 
448;  Young  v.  Miller,  145  Ind.  652, 
44  N.  E.  757;  Holt  Ice,  &c.  Co.  v. 
Arthur  Jordan  Co.  25  Ind.  App.  314 
330,  57  N.  B.  535;  Willett  v.  Rich, 
142  Mass.  356,  56  Am.  R.  684. 
But  compare  Asham  v.  Post,  141 
JN.  Y.  100,  35  N.  B.  1084,  38  Am.  St. 
706.  This  seems  to  be  the  doc- 
trine intended  to  be  expressed  by 
the  Supreme  Court  of  the  United 
States  in  the  following  language, 
used  in  a  recent  case:  "This  bur- 
den, however,  which  was  simply  to 
meet  the  prima  facie  case  of  the 
government,  must  not  be  con- 
founded with  the  preponderance  of 
evidence,  ■  the  establishment  of 
which  usually  rests  upon  the  plain- 
tiff. If  this  were  a  criminal  case, 
it  would  undoubtedly  rest  on  the 
government,  upon  the  whole  evi- 
dence, to  satisfy  the  jury  beyond 
a  reasonable  doubt  that  the  timber 
was  not  cut  for  the  construction  or 
repair  of  the  railway."  United 
States  V.  Denver,  &c.  R.  Co.  191  U. 
S.   84,   24  Sup.   Ct.   33,    35,    36. 

•Kirkpatrick    v.    Armstrong,    79 


Ind.  384;  Donahoe  v.  Rich,  2  Ind. 
App.  540,  28  N.  E.  1001;  Starnes 
V.  Schofield,  5  Ind.  App.  4,  31  N. 
E.  480;  Kimble  v.  Adair,  2  Blackf. 
320;  Downey  v.  Day,  4  Ind.  531; 
Moore  v.  Allen,  5  Ind.  521;  Shank 
V.  Fleming,  9  Ind.  189;  McLees  v. 
Felt,  11  Ind.  218;  Judah  v.  Trus- 
tees, 23  Ind.  272;  Goodrich  v.  Fried- 
ersdorff,  27  Ind.  308;  Fetters  v. 
Muncie,  &c.  Bank,  34  Ind.  251; 
Hamlin  v.  Nesbit,  37  Ind.  284; 
Camp  V.  Brown,  48  Ind.  575;  In- 
diana, &c.  Board  v.  Gray,  54  Ind. 
91;  Heilman  v.  Shanklin,  60  Ind. 
424;  Hyatt  v.  Clements,  65  Ind.  12; 
Bannister  v.  Jett,  83  ind.  129 ;  Rey- 
nolds V.  Baldwin,  93  Ind.  57; 
Rahm  v.  Deig,  121  Ind.  283,  23  N.  E. 
141;  Johnson  v.  Josephs,  75  Me. 
544;  Dille  v.  Lovell,  37  Ohio  St 
415;  Wright's  Adm'r  v.  Northwest- 
ern, &c.  Ins.  Co.  91  Ky.  208,  15  S. 
W.  242;  Swafford  v.  Whipple,  3 
Greene,  261,  54  Am.  Dec.  498;  Ran- 
sone  V.  Christian,  56  Ga.  351;  Brad- 
ley V.  Clark,  1  Cush.  (Mass.)  293; 
Yingling  v.  Hesson,  16  Md.  112,  121. 
'Chamberlain  v.  Gaillard,  26  Ala. 
504;  Benham  v.  Rowe,  2  Cal.  387, 
56  Am.  Dec.  342;  Dorr  v.  Tremont 
Bank,  128  Mass.  349;  Townsend  v. 
Townsend,  7  Gill  (Md.),  10,  25. 
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general  rule  is  sonietimes  stated  as  follows:  The  party  who  must 
be  defeated,  if  no  evidence  were  given  on  either  side,  must  first  pro- 
duce his  evidence,  and  has  the  right  to  open  and  close.* 

§  134.  When  iihe  rule  applies — Damages. — This  rule  applies  where 
the  plaintifE  has  only  to  prove  his  damages.*  But  where  the  dam- 
ages are  liquidated,  and  nothing  more  than  a  mere  computation  of 
interest  or  attorney's  fees,  or  the  like,  is  necessary,  the  law  is  other- 
wise.^" It  was  held,  however,  in  a  suit  upon  a  promissory  note 
providing  for  reasonable  attorney's  fees,  where  the  defendant  pleaded 
payment  and  a  set-off,  that  an  admission  by  him  that  a  certain  sum 
would  be  a  reasonable  attorney's  fee,  if  the  entire  amount  of  the 
note  should  be  recovered,  did  not  entitle  the  defendant  to  the  open 
and  close,  as  the  plaintiff  might  recover  a  part  only  of  the  entire 
amount.^^ 

§  135.  Eight  where  several  Issues  or  defendants. — ^Where  there 
are  several  issues,  the  plaintiff  is  entitled  to  open  and  close,  if  the 
burden  is  on  him  to  prove  any  of  them.^^  So,  where  there  are  sev- 
eral defendants,  the  plaintiff  may.  open  and  close,  if  he  has  the  right 

erington,   79  N.   Car.  3;   Elwell  v. 
Chamberlin,  31  N.   Y.  611. 

"Camp  v.  Brown,  48  Ind.  575. 
See,  generally,  upon  this  subject, 
Sillivant  v.  Reardon,  5  Ark.  140, 
157;  McConnell  v.  Kitchens,  20  S. 
Car.  430;  Graham  v.  Gautier,  21 
Tex.  Ill;  Robinson  v.  Hitchcock, 
8  Mete.  (Mass.)  64;  Mason  v. 
Croom,  24  Ga.  211;  Wright  v.  Ab- 
bott, 85  Ind.  154;  Dahlman  v.  Ham- 
mel,  45  Wis.  466;  Buzzell  v.  Snell, 
25    N.    H.    474. 

"Johnson,  &c.  v.  Maxwell,  87  N. 
Car.  18;  Jackson  v.  Hesketh,  2 
Stark,  454;  Bowen  v.  Spears,  20 
Ind.  146;  Jackson  v.  Pittsford,  8 
Blackf.  194;  Bertrand  v.  Taylor,  32 
Ark.  470;  Montgomery  v.  Swind- 
ler, 32  Ohio  St.  224,  226,  2  Best 
Ev.  §  637,  Starkie  Ev.  382;  Tennes- 
see Coal,  &c.  Co.  y.  Hamilton,  100 
Ala.  252,  14  So.  167,  46  Am.  St.  48, 
54. 


"Osborne  v.  Kline,  18  Neb.  344, 
25  N.  W.  360;  Lexington,  &c.  Ins. 
Co.  V.  Paver,  16  Ohio,  324,  330; 
Broom's  Com.  221.  See,  also, 
"Right  to  Begin  and  Reply,"  25 
Cent.  L.  J.  171;  Cortelyou  v.  Hiatt, 
36  Neb.  584,  54  N.  W.  964;  Per- 
kins v.  Ermel,  2  Kans.  325;  Boyce 
V.  Lake,  17  S.  Car.  481. 

'  Johnson  v.  Josephs,  75  Me.  544; 
Baltimore,  &c.  R.  Co.  v.  McWhin- 
ney,  36  Ind.  436;  Mercer  v.  Whall, 
5  Ad.  &  El.  (N.  S.)  447;  Wausau 
Boom  Co.  V.  Dunbar,  75  Wis.  133, 
43  N.  W.  739;  Cunningham  v.  Gal- 
lagher, 61  Wis.  170;  Tallmadge  v. 
Press  Pub.  Co.  14  N.  Y.  S.  331; 
St.  Louis,  &c.  R.  Co.  V.  Taylor 
(Ark.),  20  S.  W.  1083. 

"  Huntington  v.  Conkey,  33  Barb. 
218,  228.  See,  also,  Blackledge  v. 
Pine,  28  Ind.  466;  Harvey  v.  Elli- 
thorpe,  26  111.  418;  Hudson  v.  Weth- 
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to  begin  as  against  any  one  of  them.^'  It  has  been  held,  however, 
that  where  one  of  several  defendants  pleads  affirmatively,  he  may 
have  the  same  right  to  open  and  close  as  if  he  were  the  sole  de- 
fendant." 

§  136.    How  defendant  may  acquire  the  right — ^Admissions. — The 

defendant  may  acquire  the  right  to  begin  by  admitting  all  the  ma- 
terial allegations  of  the  complaint  and  setting  up  an  affirmative 
answer  in  his  defense  -j^^  or,  perhaps,  by  admitting  at  the  trial  all  such 
facts  as  the  plaintiff  would  have  to  prove  to  entitle  him  to  recover 
his  entire  claim.^'  An  argumentative  denial,  though  in  form  an  af- 
firmative plea,  is  not  sufficient  to  entitle  the  defendant  to  begin.^^ 
It  is  sufficient  if  the  defendant  admits  all  the  material  allegations; 
for  immaterial  allegations  in  the  complaint,  not  necessary  to  be 
proved  by  the  plaintiff,  need  not  be  admitted  by  the  defendant  to 
entitle  him  to  the  opening.^*  But  the  admission  must  be  broad  enough 
to  dispense  with  the  introduction  of  any  evidence  on  the  part  of  the 
plaintiff." 


"Clodfelter  v.  Hulett,  92  Ind. 
426;  Kirkpatrick  v.  Armstrong,  79 
Ind.  384.  Compare  Sodousky  v. 
McGee,  4  J.  J.  Marsh.  (Ky.)  267. 

"  Sodousky  v.  McGee,  4  J.  J. 
Marsh.   (Ky.)  267. 

"Thurston  v.  Kennett,  22  N.  H. 
151;  Kendall  v.  Brownson,  47  N. 
H.  186  (plea  of  payment);  Suiter 
V.  Park  Natl.  Bank,  35  Neb.  372,  53 
N.  W.  205;  Jackson  v.  Delaplaine, 
6  Hous.  (Del.)  358;  Martin  v.  Su- 
ber  (S.  Car.),  18  S.  E.  125;  Hunt- 
ington V.  Conkey,  33  Barb.  218; 
Lindley  v.  Sullivan,  133  Ind.  588, 
32  N.  E.  738;  McCormich,  &c.  Co.  v. 
Gray,  100  Ind.  285;  Fairbanks  v. 
Irwin,  15  Colo.  366;  Stronach  v. 
Bledsoe,  85  N.  Car.  473.  And  see 
Conselyea  v.  Swift,  103  N.  Y.  604; 
Murray  v.  New  York,  &c.  Co.  85 
N.  Y.  236;  Chicago,  &c.  R.  Co.  v. 
Bryan,  90  111.  126;  Osgood  v.  Gros- 
ellose,  159  111.  511,  42  N.  E.  886; 
Burckhalter  v.  Coward,  16  S.  Car. 
435;  Puller  v.  Worth,  91  Wis.  406, 
64  N.  W.  995  (plea  of  adverse  pos- 


session as  defense  to  ejectment) ; 
Home  Benefit  Ass'n  v.  Sargent,  142 
U.  S.  691,  12  Sup.  Ct.  332. 

"Campbell  v.  Roberts,  66  Ga. 
733;  City  of  Aurora  v.  Cobb,  21 
Ind.  492;  McClOskey  v.  Davis,  8 
Ind.  App.  190,  35  N.  E.  187.  But 
compare  Lake  Ontario  Nat.  Bank 
V.  Judson,  122  N.  Y.  278,  25  N.  E. 
367;  Wigglesworth  v.  Atkins,  5 
Gush.  (Mass.)  212. 

"Bradley  v.  Clark,  1  Cush.  293; 
Rothroek  v.  Perkinson,  61  Ind.  39. 
See,  also,  Kinney  v.  Dodge,  101  Ind. 
573;  Robbins  v.  Spencer,  121  Ind. 
594,  22  N.  E.  660.  Thus,  in  an  ac- 
tion for  replevin,  an  answer  of 
property  in  the  defendant  amounts 
to  a  mere  argumentative  denial, 
and  the  plaintiff  is  entitled  to  the 
open  and  close.  Turner  v.  Cool, 
23  Ind.  56. 

I'Millerd  v.  Thorn,  56  N.  Y.  402; 
Murray  v.  New  York,  &c.  Co.  85 
N.  Y.  236;  List  v.  Kortepeter,  26 
Ind.  27. 

"  Starnes  v.  Schofield,  5  Ind.  App. 
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§  137.  How  plaintiff  may  prevent  defendant  from  acquiring  the 
right. — The  plaintiff  may,  in  some  cases,  retain  or  recover  the  right 
to  open  and  close,  notwithstanding  the  defendant  has  admitted  all 
the  material  allegations  of  the  complaint.  This  may  he  done  by  ad- 
mitting all  the  facts  averred  in  the  answer  as  constituting  an  afiSrm- 
ative  defense.  The  rule  upon  this  subject  .may  be  formulated  as 
follows:  Although  the  defendant  should  admit  all  the  material  al-, 
I  legations  of  the  complaint,  and  set  up  an  affirmative  defense,  yet, 
if  the  plaintiff  by  reply,  or,  in  some  jurisdictions,  by  unqualified 
admission  at  the  trial,  concedes  all  the  facts  constituting  the  de- 
fense, and  alleges  facts  in  avoidance  thereof,  he  is  entitled  to  begin."" 

§  138.  Special  proceedings. — There  are  many  special  proceedings 
where  it  is  difiBcult  to  determine  which  party  occupies  the  position 
of  plaintiff  and  which  that  of  defendant.  In  such  cases,  unless 
otherwise  provided  by  statute,  the  right  to  open  and  close  belongs, 
as  a  rule,  "to  the  party  who  seeks  to  alter  the  existing  state  of 
things.""'^  Thus,  where  a  will  is  offered  for  probate,  the  proponent 
has  the  right  to  open  and  close.''"     Where,  however,  the  will  has 


4,  31  N.  E.  480;  Rahm  v.  Deig,  121 
Ind.  283;  McCloskey  v.  Davis,  8 
Ind.  App.  190,  35  N.  B.  187;  San- 
ders v.  Bridges,  67  Tex.  93;  Mc- 
Connell  v.  Kitchens,  20  S.  Car.  430, 
47  Am.  R.  845;  Goodpaster  v. 
Voris,  8  la.  334,  74  Am.  Dec.  313; 
Page  V.  Osgood,  2  Gray  (Mass.), 
260;  Seymour  v.  Bailey,  76  Ga. 
338;  Tallmadge  v.  Press  Pub.  Co. 
14  N.  Y.  S.  331;  Lake  Ontario  Nat. 
Bank  v.  Judson,  122  N.  Y.  278,  25 
N.  B.  367  (holding  that  this  right 
can  only  be  obtained  by  formal  ad- 
mission or  pleading,  and  not  by  a 
mere  admission  of  a  fact  during 
the  course  of  the  trial). 

^'Hall  V.  Weare,  92  U.  S.  728, 
738;  Love  v.  Dickerson,  85  N.  Car. 
5;  Viele  v.  Germania  Ins.  Co.  26  la. 
9,  96  Am.  Dec.  83;  Mann  v.  Scott, 
32  Ark.  593,  596;  Richards  v.  Nix- 
on, 20  Pa.  St.  19;  Thornton  v.  West 
Feliciana  R.  Co.  29  Miss.  143;  Ed- 
wards V.  Hushing,  31  111.  App.  223. 

"See  "The  Right  to  Begin  and 


Reply  in  Special  Proceedings,"  25 
Cent.  L.  J.  459,  483,  where  many 
illustrative  cases  are  cited  and  re- 
viewed by  Judge  Seymour  D. 
Thompson. 

''  Mathews  v.  Forniss,  91  Ala. 
157,  8  So.  661;  Seebrock,  v.  Fedawa, 
30  Neb.  424,  46  N.  W.  650;  McBee 
v.  Bowman,  89  Tenn.  132,  14  S.  W. 
481;  McClintock  v.  Curd,  32  Mo. 
411;  Kennedy  v.  Upshaw,  66  Tex. 
442;  Raudebaugh  v.  Shelley,  6  Ohio 
St.  307.  When  the  sanity  of  the 
testator  is  involved  a  more  difficult 
question  is  presented,  as  sanity  is 
presumed,  and  many  authorities 
hold  that  this  presumption  throws 
the  burden  of  proof  upon  the  party 
opposed  to  the  probate  of  the  will. 
See  Whitenack  v.  Stryker,  2  N.  J. 
Eq.  8;  Delafleld  v.  Parrish,  25  N.  Y. 
9;  Grabill  v.  Barr,  5  Pa.  St.  441,  47 
Am.  Dec.  418;  Grubb  v.  McDonald, 
91  Pa.  St.  236;  Cotton  v.  Ulmer,  45 
Ala.  378,  6  Am.  R.  703;  Taylor 
V.  Creswell,  45  Md.  422;    Hawkins 
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once  been  probated,  the  right  to  open  and  close  would  seem,  upon 
principle,  to  be  with  the  party  who  attacks  its  validity.*'  In  pro- 
ceedings to  condemn  land  and  assess  damages  under  the  law  of 
eminent  domain,  the  petitioner  generally  has  the  right  to  open  and 
close,**  but  upon  appeal  from  the  decision  of  the  board  of  commis- 
sioners establishing  a  highway,  where  the  remonstrance  goes  only 
to  the  amount  of  damages,  it  has  been  held  that  the  parties  remon- 
stratiag  have  the  right  to  open  and  close,*' 

In  accordance  with  the  general  rule  already  stated,  the  applicant 
for  a  license  to  sell  liquor  has  the  right  to  open  and  close,*'  and  so 
does  one  who  has  filed  a  claim  against  a  decedent's  estate,*^  unless 
the  administrator  or  executor  admits  the  truth  of  the  complaint  and 
sets  up  an  affirmative  defense.*' 

§  139.  Shifting  of  the  burden. — The  burden  of  the  issue,  that  is, 
the  burden  of  proof  in  the  sense  of  ultimately  proving  or  establish- 


V.  Grimes,  13  B.  Men.  (Ky.)  257; 
Durham  v.  Smith,  120  Ind.  463; 
Rush  V.  Megee,  36  Ind.  69;  Dunlop 
V.  Peter,  1  Cranch  C.  C.  (U.  S.) 
403.  And  compare  Ware  v.  Ware, 
8  Me.  42;  Buckminster  v.  Perry, 
4  Mass.  593;  Syme  v.  Broughton, 
85  N.  Car.  367;  Williams  v.  Robin- 
Bon,  42  Vt.  658,  1  Am.  R.  359; 
Hardy  v.  Merrill,  56  N.  H.  227,  22 
Am.  R.  441;  Perkins  v.  Perkins, 
39  N.  H.  163. 

"  Banning  v.  Banning,  12  Ohio  St. 
437;  Moore  v.  Allen,  5  Ind.  521; 
Rogers  v.  Diamond,  13  Ark.  474; 
Tobin  V.  Jenkins,  29  Ark.  151,  153; 
Edelen  v.  Edelen,  6  Md.  288.  But 
compare  Phelps  v.  Hartwell,  1 
Mass.  71;  Boardman  v.  Woodman, 
47  N.  H.  120;  Beaubien  v.  Cicotte, 
8  Mich.  9;  Comstock  v.  Hadlyme, 
Ec.  Soc.  8  Conn.  254,  20  Am.  Dec. 
100;  Vancleave  v.  Beam,  2  Dana 
(Ky.)  155,  and  see  authorities  cited 
in  last  note,  supra. 

^*  South  Park  Com'rs  v.  School 
Trustees,  107  111.  489;  Streyer  v. 
Georgia,  &c.  R.  Co.  90  Ga.  56,  15 
S.  B.  637;   Neff  v.  City  of  Cincin- 


nati, 32  Ohio  St.  215;  McReynolds 
V.  Burlington,  &c.  R.  Co.  106  111. 
152;  Baltimore,  &c.  R.  Co.  v.  Pitts- 
burgh, &c.  R.  Co.  17  W.  Va.  812; 
Harrison  v.  Young,  9  Ga.  359.  But 
it  is  otherwise  where  the  land- 
owner is  the  real  actor.  Indiana, 
&c.  R.  Co.  V.  Cook,  102  Ind.  133; 
Springfield,  &c.  R.  Co.  v.  Rhea,  44 
Ark.  258;  Connecticut,  &c.  R.  Co. 
V.  Clapp,  55  Mass.  559;  Oregon,  &c. 
R.  Co.  V.  Barlow,  3  Ore.  311; 
Minnesota,  &c.  R.  Co.  v.  Doran,  17 
Minn.  188. 

==  Peed  V.  Brenneman,  89  Ind.  252. 

"  Hill  V.  Perry,  82  Ind.  28;  Good- 
win V.  Smith,  72  Ind.  113. 

"  Tingling  v.  Hesson,  16  Md.  112, 
121.  See,  also,  James  v.  Kiser,  &c. 
65  Ga.  515. 

"  McCloskey  v.  Davis,  8  Ind.  App. 
190,  35  N.  E.  187.  But  see  Alloway 
V.  City  of  Nashville,  88  Tenn.  510, 
8  L.  R.  A.  123,  and  compare  with 
this  latter  case;  Colorado,  &c.  R. 
Co.  V.  Allen,  13  Colo.  229,  22  Pac. 
605;  Fitzgerald  v.  Beers.  31  Mo. 
App.  356. 
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ing  the  issue  or  case  of  the  party  upon  whom  such  burden,  rests, 
as  distinguished  from  the  burden  or  duty  of  going  forward  and  pro- 
ducing evidence,  never  shifts,^"  but  the  burden  or  duty  of  proceed- 
ing or  going  forward  often  does  shift  from  one  party  to  the  other, 
and  sometimes  back  again.^"  Thus,  when  the  actor  has  gone  for- 
ward and  made  a  prima  facie  case,  the  other  party  is  compelled  in 
turn  to  go  forward  or  lose  his  case,  and  in  this  sense  the  burden 
,'shifts  to  him.  So  the  burden  of  going  forward  may,  as  to  some  par- 
ticular matter,  shift  again  to  the  first  party  in  response  to  the  call 
of  a  prima  facie  case  or  presumption  in  favor  of  the  second  party. 
But  the  party  who  has  not  the  burden  of  the  issue  is  not  bound  to 
disprove  the  actor's  case  by  a  preponderance  of  the  evidence,  for  the 
actor  must  fail  if,  upon  the  whole  evidence,  he  does  not  have  a 


"Helnemann  v.  Heard,  62  N.  Y. 
448,  455;  Farmers'  L.  &  T.  Co.  v. 
Slefke,  144  N.  Y.  354,  39  N.  E.  358; 
Willett  v.  Rich,  142  Mass.  356,  56 
Am.  R.  684,  687;  Central  Bridge 
Corp.  V.  Butler,  2  Gray,  130;  Peare 
v.  Cole,  53  Conn.  53,  55  Am.  R. 
53,  63;  Carver  v.  Carver,  97  Ind. 
497,  510,  511;  Eastman  v.  Gould, 
63  N.  H.  89;  State  v.  Crawford,  11 
Kans.  32;  J.  D.  Marshall,  &o.  Co. 
T.  McKelvy,  55  Mo.  App.  240;  Jester 
V.  Steiner,  86  Tex.  415,  25  S.  W. 
411;  Small  v.  Clewley,  62  Me.  155, 
16  Am.  R.  410;  Aulls  v.  Young, 
98  Mich.  231,  57  N.  W.  119;  Hinges- 
ton  V.  Kelly,  18  L.  J.  Exch.  360; 
Broomfleld  v.  Smith,  1  M.  &  W. 
542;  Abrath  v.  Northeastern  R.  Co. 
L.  R.  11  Q.  B.  Div.  79,  per  Brett, 
M.  R. 

In  criminal  prosecution  it  is  upon 
the  prosecution  throughout.  Peo- 
ple V.  Garbutt,  17  Mich.  9;  Horn  v. 
State,  30  Tex.  App.  541,  17  S.  W. 
1094;  State  v.  Crawford,  11  Kans. 
32,  45;  People  v.  Downs,  123  N.  Y. 
558,  25  N.  E.  988;  Commonwealth 
v.  Choate,  105  Mass.  451,  459  (al- 
ibi) ;  Briceland  v.  Commonwealth, 
74  Pa.  St.  463.  470  (alibi);   Dacey 


V.  People,  116  111.  555,  6  N.  E.  165 
(sanity) ;  Davis  v.  United  States,  160 
U.  S.  469,  16  Sup.  Ct.  353  (sani- 
ty). See,  also,  Sutton  v.  Sadler,  3  C. 
B.  (N.  S.)  87,  and  note  to  State  v. 
Scott  (49  La.  Ann.  253),  36  L.  R. 
A.  721,  where  the  conflicting  au- 
thorities as  to  the  burden  of  prov- 
ing sanity  or  insanity  and  the  effect 
of  the  presumption  of  sanity,  are 
elaborately   reviewed. 

'"Meikel  v.  State  Savings  Inst. 
36  Ind.  355,  358;  Shirk  v.  Mitchell, 
137  Ind.  185,  195,  36  N.  E.  850; 
Market  &  P.  Nat.  Bank  v.  Sargent, 
85  Me.  349,  35  Am.  St.  376;  Moffat 
v.  United  States,  112  U.  S.  24,  6 
Sup.  Ct.  10;  State  v.  Lee,  69 
Conn.  186,  37  Atl.  75;  Kitner  v. 
Whitlock,  88  111.  513;  Metropolitan 
St.  R.  Co.  V.  Powell,  89  Ga.  601,  16 
S.  E.  118;  Claflin,  v.  Meyer,  75  N. 
Y.  260,  31  Am.  R.  467;  Ayres  v. 
Chicago,  &c.  R.  Co.  71  Wis.  372, 
5  Am.  St.  226;  Smith  v.  Sac  County, 
11  Wall.  (U.  S.)  139;  Wright  v. 
Hardie  (Tex.  Civ.  App.),  30  S.  W. 
675;  Missouri  Pac.  R;.  Co.  v.  Brazzll, 
72  Tex.  233,  10  S.  W.  403;  Nuney 
V.  Bayhr,  52  La.  Ann.  1719,  28  So. 
349. 
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preponderance,  no  matter  •whether  it  is  because  the  weight  of  evidence 
is  with  the  other  party,  or  because  the  scales  are  equally  balanced."* 

§  140.  Ulustrative  cases. — Different  phases  of  the  subject  and  the 
distinction  and  rules  stated  are  illustrated  in  the  cases  already  cited, 
but  it  may  be  well  to  refer  in  detail  to  a  few  additional  illustrative 
cases.  In  one  of  them,  which  was  an  action  to  quiet  title,  the  de- 
fendant by  way  of  cross-complaint  asserted  that  he  was  the  owner 
of  the  real  estate  in  question,  that  the  plaintiff's  claim  was  \m- 
founded,  and  asked  to  have  his  title  quieted.  The  plaintiff  answered 
such  cross-complaint,  denying  under  oath  the  execution  of  the  deed 
under  which  the  cross-complainant  claimed  title.  The  trial  was  had 
upon  such  issue,  and  it  was  held,  on  appeal,  that  the  burden  of  the 
issue  remained  upon  the  cross-complainant,  who  was  the  original 
defendant,  without  shifting,  throughout  the  trial.'*  In  another  re- 
cent case,  which  was  an  action  upon  a  sealed  instrument  in  the 
form  of  a  promissory  note,  the  answer,  aside  from  general  denial, 
alleged  that  the  seal  was  affixed  after  its  execution,  without  the 
consent  or  privity  of  the  defendant.  The  plaintiff  introduced  the 
instrument  in  evidence  and  rested.  The  defendant  then  introduced 
evidence  tending  to  sustain  the  allegations  of  the  answer,  which 
was  met  by  evidence  on  behalf  of  the  plaintiff  that  the  seal  was  at- 
tached before  the  execution  of  the  instrument.  The  court  held,  on 
appeal,  that  the  burden  was  upon  the  plaintiff  to  establish  the  execu- 
'tion  of  a  sealed  instrument  as  a  part  of  his  case,  and  that,  while 
the  instrument  itself,  with  proof  that  the  defendant  signed  it,  made 
out  a  prima  facie  case  the  defendant  was  not  concluded  thereby  and 
the  iDurden  of  proof,  in  the  sense  of  ultimately  establishing  the 
issue,  was  not  shifted  but  remained  throughout  upon  the  plaintiff." 

"See  Young  v.  Miller,  145  Ind.  says:  "It  is  very  common  to  say 
652,  44  N.  E.  757;  Holt  Ice  Co.  v.  in  such  cases  that  the  burden  Is 
Arthur  Jordan  Co.  26  Ind.  App.  314,  upon  the  defendant  to  establish 
330,  57  N.  E.  535;  Louisville,  &c.  the  fact  relied  upon.  All  that  this 
R.  Co.  V.  Bimon,  98  Ala.  570,  14  So.  can  properly  mean  is  that  when  the 
619,  620.  Compare  McCormlck  v.  plaintiff  has  established  a  prima 
Holmes,  41  Kans.  265,  21  Pac.  108;  facie  case,  the  defendant  Is  bound 
Andrews  v.  Landers,  16  Nova  to  controvert  It  by  evidence,  other- 
Scotia,  236.  wise  he  will  be  cast  in  judgment 
"Fitzgerald  v.  Goft,  99  Ind.  28.  When  such  evidence  is  given,  and 
"  Farmers'  L.  &  T.  Co.  v.  Siefke,  the  case  upon  the  whole  evidence, 
144  N.  Y.  354,  39  N.  E.  358.  In  the  that  for  and  that  against  the  fact 
oourse    of    the    opinion    the  court  asserted   by  the  plaintiff,   is  sub- 
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Again,  in  an  action  by  a  passenger  against  a  railroad  company 
for  an  injury  caused  by  reason  of  the  car  being  thrown  from  the 
track  by  a  broken  rail,  it  was  held  that  the  burden  of  the  issue 
remained  on  the  plaintiff  throughout  the  trial,  and  it  was  incum- 
bent on  him  upon  the  whole  case  to  establish  the  issue  of  negligence 
to  the  satisfaction  of  the  jury ;  but  that  when  he  showed  such  a  state 
of  facts  as  raised  a  presumption  of  negligence  against  the  com- 
pany this  presiimption  stood  with  a  force  and  efficiency  of  proof  of 
the  fact  and  was  available  for  his  benefit  until  it  was  overthrown, 
and  the  burden  of  going  forward  was  thus  cast  upon  the  defendant.'* 

§  141.  NegaMve — Pact  peculiarly  within  knowled^  of  opposite 
party. — It  is  frequently  said  that  a  party  is  not  boimd  to  prove  a 
negative,  nor  a  fact  peculiarly  within  the  knowledge  of  the  opposite 


mltted  to  court  or  jury,  then  the 
question  of  the  burden  of  proof  as 
to  any  fact,  in  its  proper  sense, 
arises  and  rests  upon  the  party 
upon  whom  it  was  at  the  outset, 
and  is  not  shifted  by  the  course 
of  the  trial,  and  the  jury  may  be 
properly  instructed  that  all'  ma- 
terial issues  tendered  by  the  plain- 
tiff must  be  established  by  him  by 
a  preponderance  of  evidence." 
Citing  Davis  v.  Jenney,  1  Mete. 
(Mass.)  221;  Simpson  v.  Davis,  119 
Mass.  269;  Perley  v.  Perley,  144 
Mass.  104. 

"  Cleveland,  &c.  R.  Co.  v.  Newell, 
104  Ind.  264,  3  N.  B.  836.  In  the 
course  of  the  opinion  the  court, 
after  stating  that  the  burden  of  the 
issue  on  the  whole  case  was  upon 
the  plaintiff,  but  that  the  plaintiff 
had  shown  facts  on  which  a  pre- 
sumption of  negligence  arose 
against  the  defendant,  said:  "The 
necessity  or  burden  was  then  cast 
upon  the  defendant  of  relieving 
Itself  from  the  presumption  of  neg- 
ligence thus  raised.  This  would 
be  done  if  it  was  true  that  the 
plaintiff  was  a  passenger  on  Its 
train  and  the  car  had  left  the  track, 
not    by    disputing    the    evidence 


which  the  plaintiff  offered,  but  by 
bringing  forward  evidence  to  es- 
tablish collateral  facts  in  explana- 
tion of  the  immediate  cause  of  the 
accident,  and  to  show  that  in  the 
conduct  of  its  business  it  had  em- 
ployed the  utmost  skill,  prudence 
and  circumspection  practically  and 
usually  applied  to  railroad  carry- 
ing, and  that,  notwithstanding  all 
that,  the  cause  of  the  accident  was 
not  and  could  not  reasonably  have 
been  discovered  and  guarded 
against.  .  .  .  And  as  the  plaintiff 
had  the  burden  of  the  issue,  the 
presumption  and  proof  of  negli- 
gence might  have  been  overthrown 
if  the  weight  of  the  explanatory 
facts  proved  had  risen  to  such  a 
degree  and  level  as  that  the  jury 
on  the  whole  evidence  could  not 
have  found  whether  the  defendant 
was  negligent  or  not.  It  is,  there- 
fore, not  entirely  accurate,  in  a  case 
like  this,  to  say  that  the  burden 
Is  on  the  defendant  to  prove  that 
It  was  not  negligent,  but  it  is  the 
rule  that  when  an  injury  occurs 
to  a  passenger  under  like  circum- 
stances a  presumption  of  negli- 
gence arises  which  can  only  be 
overthrown   by    proof   that   It   re- 
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party,  and  that  the  latter  may  have  the  burden  of  disproving  it," 
but  the  mere  form  of  an  averment  is  of  little  consequence,  so  far  as 
the  rule  as  to  the  burden  of  the  issue  is  concerned,  and  if,  in  order  to 
establish  his  case  and  move  the  court  in  his  favor,  a  party  must  prove 
a  negative,  the  burden  is  usually  upon  him  to  do  so.'*  As  a  rule  it 
is  only  where  the  fact  negatived  is  peculiarly  within  the  knowledge  of 
the  adversary  that  the  burden  is,  in  any  sense,  shifted  to  the  latter,'^ 
and  even  then  it  is  the  burden  of  going  forward  rather  than  the 
burden  of  ultimately  establishing  the  case.  The  fact  that  the  party 
having  peculiar  knowledge  of  a  matter  fails  to  bring  it  forwajd 
may  raise  a  presimiption  or  justify  an  inference  in  favor  of  his  ad- 
versary's claim,  and  thus  shift  the  burden  of  proceeding  in  order 
to  win;''  but  the  burden  of  establishing  the  issue  is  not  shifted, 
nor  is  it,  ordinarily,  determined  in  the  first  instance  by  the  mere 
fact  that  a  negative  is  involved  or  that  some  fact  is  peculiarly 
withia  the  knowledge  of  the  adverse  party. 


suited  from  inevitable  and  un- 
avoidable accident,  against  which 
no  human  skill,  prudence  or  fore- 
sight, as  usually  and  practically 
applied  to  careful  railroad  manage- 
ment, could  provide." 

"See  best  Ev.  §  269;  Starkie  Bv. 
{3d  ed.)  586;  Robinson  v.  Robinson, 
Bl  111.  App.  317;  Williams  v.  Peo- 
ple, 121  111.  84,  11  N.  E.  881;  Ford 
V.  Simmons,  13  La.  Ann.  397; 
United  States  v.  Denver,  &c.  R. 
Co.  191  U.  S.  84,  24  Sup.  Ct.  33, 
35;  Parker  v.  Atlantic,  &c.  R.  Co. 
133  N.  Car.  334,  45  S.  E.  658,  659. 

"  City  of  New  Albany  v.  Endres, 
143  Ind.  203,  42  N.  B.  683;  Nash  v. 
Hall,  4  Ind.  444;  Starratt  v.  Mullen 
148  Mass.  570,  20  N.  B.  178;  Good 
V.  French,  115  Mass.  201;  King  v. 
Colvin,  11  R.  I.  582;  Clark  v.  Hills, 
67  Tex.  141;  Eastman  v.  Gould,  63 
N.  H.  89;  Busey  v.  Wright,  31  Pa. 
St.  387;  Mills  v.  Barber,  1  M.  &  W. 
425,  427;  Purcel  v.  M'Namara,  1 
Camp.  199,  9  Bast,  361.  See,  also, 
Colorado  Coal,  &c.  Co.  v.  United 
States,  123  U.  S.  307,  8  Sup.  Ct. 
131;  Gibson  v.  Tobey,  46  N.  Y.  637, 


7  Am.  R.  397;  Weaver  v.  State, 
89  Ga.  639,  15  S.  E.  840;  Lenlg  v. 
Eisenhart,  127  Pa.  St.  59,  17  Atl. 
684. 

"Goodwin  V.  Smith,  72  Ind.  113, 
37  Am.  R.  144;  Boulden  v.  Mc- 
Intlre,  119  Ind.  574,  21  N.  E.  445, 
12  Am.  St.  453.  See,  also,  Mcln- 
tyre  v.  Ajax,  &c.  Co.  20  Utah,  323, 
60  Pac.  552,  567;  Stillwell  v.  Peo- 
ple's, &c.  Ass'n,  19  Utah,  257,  57 
Pac.  14.  For  a  consideration  of 
this  subject  and  instances  In  which 
the  party  having  peculiar  knowl- 
edge has  the  burden  of  going  fM'- 
ward,  notwithstanding  the  other 
party  has  averred  a  negative,  see 
the  opinion  in  United  States  v.  Den- 
ver, &c.  R.  Co.  191  U.  S.  84,  24  Sup. 
Ct.  33,  35. 

"See  Great  Western  R.  Co.  v. 
Bacon,  30  111.  347,  83  Am.  Dec.  199; 
Vigus  V.  O'Bannon,  118  111.  334; 
Hoffman  v.  Independence  School 
District,  96  la.  319,  65  N.  W.  322; 
Warne  v.  Davis  Oil  Co.  61  Fed. 
631;  Runkle  v.  Burnham,  153  U.  S. 
216,  14  Sup.  Ct.  837,  842;  Weber 
V.  Kothchild,  16  Ore.  385,  3  Am.  St. 
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§  142.  Liinits  of  chapter — ^Reasons. — It  has  been  remarked  in 
regard  to  presumptions  of  law  that  they  cannot  conveniently  be 
treated  together  under  a  separate  head,  but  ought  to  be  set  forth 
under  the  different  subjects  to  which  they  respectively  belong.^^ 
This  may  also  be  said  in  regard  to  the  burden  of  proof.  The  question 
as  to  who  has  the  burden  of  proof,  in  any  particular  kind  of  action 
or  as  to  any  particular  issue,  and  as  to  when  the  burden  of  proof, 
in  the  sense  of  going  forward,  is  shifted  under  the  particular  facts 
or  circumstances  of  the  case,  can  better  be  treated  in  detail  when  we 
come  to  consider  particular  actions  or  kinds  of  actions.  We  have 
sought,  however,  in  this  chapter  to  state  the  general  rules  on  the 
subject,  to  draw  and  state  the  proper  distinctions,  and  to  cite  a 
sufficient  number  of  authorities  and  illustrative  cases  to  support 
our  statements  and  to  clearly  show  their  meaning  and  application. 

162;  State  v.  Lee,  69  Conn.  186,  37  S.   W.   687;    Dickson   v.   Evana,   6 

Atl.  75,  79;  Munez  v.  Baylis,  52  La.  Term    R.    57;     King    v.    Turner,  5 

Ann.  1719,  28  So.  349;  City  of  J-ort  M.  &  S.  206,  211. 
Smith  V.  Dodson,  51  Ark.  447,  11         "See  6  Law  Magazine  348. 
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Intent,  motive  or  design. 

Malice. 

Knowledge. 

Physical  capacity  —  Appear- 
ance— Skill. 

Character  evidence — General- 
ly— Civil  cases. 

Character  in  criminal  cases. 

Character  as  a  fact  in  issue. 

Character  as  evidence  of  an 
act. 

Evidence   to   prove   character 

or  reputation — Specific  acts. 

Custom  and  course  of  busi- 
ness. 

Habit. 

Identity. 

Other  crimes. 

Adulterous    disposition. 

Conditions    and   qualities. 

Personal  and  domestic  rela- 
xations —  Pecuniary  circum- 
stances. 

Title  and  possession  of  prop- 
erty. 

Value  of  land — Other  sales. 

Value    of    land — ^Price    paid — 

Unaccepted  offers. 

Personal  property  —  Market 
value. 

Value  of  services. 
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Sec.  Sec. 

184.  Fraud.  190.    Evidence    made    relevant    by 

185.  Negligence     cases— Condition  other  party— Rebuttal. 

— Other  accidents.  191.    Evidence    irrelevant    without 

186.  Negligence   cases— Subsequent  other    evidence — Promise   to 

repairs — Custom  or  practice  connect. 

— Habit.  192.    Evidence  irrelevant  when  ad- 

187.  Negligence  cases— Use  of  ma-  mitted— Effect  of  subsequent 

chinery  and  appliances.  evidence  to  cure  error. 

188.  Railway  fires.  193.    Province  of  judge  and  jury. 

189.  Corroborative  evidence. 

§  143.  Generally — Views  of  older  text  writers. — The  older  text 
writers  treated  the  rule  requiring  evidence  to  be  relevant  as  one  of 
the  four  great  rules  of  evidence,  and  as,  perhaps,  the  most  im- 
portant of  all.  Thus,  Best,  says :  "Of  all  the  rules  of  evidence  the 
most  universal  and  the  most  obvious  is  this — ^that  the  evidence  ad- 
duced should  be  alike  directed  and  confined  to  the  matters  which  are 
in  dispute,  or  which  form  the  subject  of  investigation."^  So,  Green- 
leaf  says:  "We  state  as  the  first  rule  governing  in  the  production 
of  evidence,  that  the  evidence  offered  must  correspond  with  the  alle- 
gations, and  be  confined  to  the  point  in  issue.""  Frustra  probatur, 
quod  probatum  non  relevat.  Stephen  goes  even  further  and  makes  the 
admissibility  of  evidence  depend  almost  entirely  upon  the  question 
of  relevancy,  using  the  term  "relevant"  as  practically  s3monymous 
with  "admissible."  He  also  says  that  "the  doctrine  that  all  facts  in 
issue  and  relevant  to  the  issue,  and  no  others,  may  be  proved,  is  the 
unexpressed  principle  which  forms  the  center  of  and  gives  unity 
to  all  the  express  negative  rules  which  form  the  great  mass  of  the  laV 
of  evidence.^ 

§  144.  Meaning  of  the  term. — The  object  of  a  trial  is  to  ascer- 
tain the  truth  of  the  facts  in  issue  between  the  parties.  This  may 
be  done  by  evidence  addressed  directly  to  such  facts  or  by  evidence 
of  facts  relevant  to  the  issue.  Facts  in  issue  are  those  facts  upon 
the  truth  or  existence  of  which  the  right  or  liability  to  be  ascertained 
in  the  proceeding  depends,  and- facts  relevant  to  the  issue  are  facts 
from  the  existence  of  which  inferences  as  to  the  truth  or  existence 

'  1    Best   Ev.    (Morgan's   Ed.)    §  Union,  &c.  Co.  25  Utah,  293,  71  Pac. 

251.  215. 

'  1  Greenleaf  Ev.  |  51.    See,  also,  '  See  preface  to  third  edition  of 

Ferguson,    &c.    Co.    v.    Manhattan  Stephen's  Dig.  of  the  law  of  Ev. 
Trust  Co.  118  Fed.  791,  795;  Edd  v. 
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of  the  facts  in  issue  may  justly  be  drawn.  As  a  general  proposition, 
therefore,  it  may  be  said  that  any  evidence  that  tends  in  any  reason- 
able degree  to  establish  the  probability  or  improbability  of  a  fact 
in  issue,  no  matter  how  slight  its  weight  may  be,  is  relevant.*  "The 
meaning  of  the  word  relevant,  as  applied  to  testimony,"  says  an  able 
judge,  "is  that  it  directly  touches  upon  the  issue  which  the  parties 
have  made  by  their  pleadings,  so  as  to  assist  in  getting  at  the  truth 
of  it.  It  comes  from  the  French  relever,  which  means  to  assist. 
Whatever  testimony  was  offered,  which  would  assist  in  knowing  which 
party  spoke  the  truth  of  the  issue  was  relevant.""  It  is  not  necessary, 
however,  that  it  should  in  itself  bear  directly  upon  the  point  in 
issue,  for  if  it  is  but  a  link  in  the  chain  of  evidence  tending  to  prove 
the  issue  by  reasonable  inference  it  may  nevertheless  be  relevant." 
Indeed,  evidence  which  tends  to  make  the  testimony  of  witnesses 
probable  or  improbable  may  sometimes  be  competent.'  As  a  general 
rule,  however,  there  must  be  a  logical  relation  between  the  evidentiary 
fact  and  a  fact  in  issue,  and  the  law  requires  an  open  and  visible 
connection  between  the  principal  and  evidentiary  facts  and  the 
deductions  from  them,  and  does  not  permit  a  decision  to  be  made 
on  remote  and  groundless  inferences.* 

'Home  Ins.  Co.  v.  Welde,  11  Sanders  v.  Stokes,  30  Ala.  432; 
WalL  (U.  S.)  438;  Ward  v.  Young,  Tarns  v.  Bullitt,  35  Pa.  St.  308; 
42  Ark.  542;  Scott  v.  State,  56  Miss.  Commonwealth  v.  Abbott,  130  Mass. 
287;  Belden  v.  Lamb,  17  Conn.  441;  472,  473;  Commonwealth  v.  Robin- 
Trull  V.  True,  33  Me.  367;  Deal  v.  son,  146  Mass.  571,  16  N.  E.  452; 
State,  140  Ind.  354,  39  N.  E.  930.  Farwell  v.  Tyler,  5  la.  535;  Co- 
Indeed,  it  is  said  that  "it  is  relevant  lumbus,  &c.  Co.  v.  Semmes,  27  Ga. 
to  put  in  evidence  any  circum-  283;  Tucker  v.  West,  29  Ark.  386. 
stance  which  tends  to  make  the  '  See  Pontius  v.  People,  82  N.  Y. 
proposition  at  issue  either  more  or  339;  Platner  v.  Platner,  78  N.  Y. 
less  improbable."  1  Warton's  Ev.  §  90;  Schwerin  v.  De  Graff,  21  Minn. 
21.  See,  also.  Holmes  v.  Gold-  354;  Holman  v.  Raynesford,  3  Kans. 
smith,  147  U.  S.  150,  164,  13  Sup.  App.  676,  44  Pac.  910;  Whitney  v. 
Ct.  288;  Stevenson  v.  Stewart,  Leominster,  136  Mass.  25;  Butler 
11  Pa.  St.  307.  v.    Cornell,   148    111.    276,   35   N.   E. 

'Platner  v.  Platner,  78  N.  Y.  90,  767;   Burt  v.   Long,  106  Mich.   210, 

95.  64   N.   W.   60;    Glassberg  v.   Olson, 

•  Schuchardt  v.  Aliens,  1  Wall.  (U.  89  Minn.  195,  94  N.  W.  554. 
S.)   359;   Harber  v.  Morgan,  4  Ind.  'United  States  v.  Ross,  92  U.  S. 

158;    Colglazier   v.    Colglazier,    124  281,   283;    Xenia  Bank   v.    Stewart, 

Ind.  196;  Hunter  v.  Harris,  131  111.  114    U.     S.   224,    5    Sup.     Ct.     845; 

482,  26   N.   E.   626;    Reney  v.   Olds  Durkee  v.   India,   &c.   Ins.   Co.   159 

(Cal.),  34  Pac.  216;   Huntington  v.  Mass.   514,   34  N.   B.   1133;    Cole  v. 

Attrlll,  118  N.  Y.  365,  23  N.  E.  544;  Boardman,  63  N.  H.  580,  4  Atl.  572, 
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§  145.  Other  d«fliiitions  of  the  term. — ^A  frequently  quoted  defini- 
tion is  the  following :  "The  word  •'relevant'  means  that  any  two  facts 
to  which  it  is  applied  are  so  related  to  each  other  that  according 
to  the  common  course  of  events  one  or  either  taken  by  itself  or  in 
connection  with  other  facts  proves  or  renders  probable  the  past, 
present  or  future  existence  or  non-existence  of  the  other."'  The 
same  writer  has  also  given  the  following  explanation  of  the  term: 
"A  fact  is  relevajit  to  another  fact  when  the  existence  of  the  one 
can  be  shown  to  be  the  cause  or  one  of  the  causes,  or  the  effect  or  one 
of  the  effects  of  the  existence  of  the  other,  or  when  the  existence  of 
the  one,  either  alone  or  together  with  other  facts,  renders  the  ex- 
istence of  the  other  highly  probable  or  improbable,  according  to  the 
common  course  of  events."^"  Wharton  defines  relevancy  as  "that 
which  conduces  to  the  proof  of  a  pertinent  hypothesis,"^^  and  the 
same  view  was  taken  by  the  Supreme  Court  of  Arkansas  in  a  case  in 
which  it  is  said,  in  substance,  that  relevant  testimony  is  that  which 
conduces  to  prove  a  hypothesis  which,  if  sustained,  would  logically 
influence  the  issue,  and  that  any  circumstances  tending  to  make  the 
proposition  either  more  or  less  probable  or  improbable  axe  there- 
fore relevant.^' " 

§  146.  Logical  relevaaicy. — ^It  will  be  observed  that  nearly  all 
of  the  definitions  given  in  the  preceding  section  are,  in  reality, 
definitions  of  logical  relevancy.  If  there  is  such  a  thing  as  legal 
relevancy  distinct  from  logical  relevancy  it  is  at  least  based  upon 
logical  relevancy,  for  evidence  cannot  well  be  relevant  in  any  sense 
unless  it  is  logically  relevant.  It  is  true  that  evidence  may  be  log- 
ically relevant  and  at  the  same  time  inadmissible ;  but  it  is  also  true, 
as  a  general  proposition  at  least,  that  no  evidence  is  admissible 
unless  it  is  logically  relevant.  "Whether  a  fact  tends  to  establish 
the  existence  or  non-existence  of  a  fact  in  issue  is  a  question  of 
logic."^^  Logical  relevancy,  therefore,  plays  a  very  important  part  in 
determining  the  admissibility  of  evidence,  but  it  is  not  the  sole  test 
of  admissibility. 

575;  Governor  v.  Campbell,  17  Ala.  "1  Wharton's  Ev.  §  20. 

666.  "Ward   v.   Young,   42   Ark.   542. 

'  Stephen's  Dig.  Bv.  art.  1.  Quoted  Other  courts  also  have  approved  the 

In  Cole  V.  Boardman,  63  N.  H.  580,  same   definition.     State   v.    O'Nell, 

4  Atl.  572,  575,  as  a  definition  of  13   Ore.   183,   9  Pac.   284;    State  v. 

logical  relevancy,  but  not  accurate  Moore,  81  la.  578,  47  N.  W.  772. 

as  a  definition  of  legal  relevanoy.  "  Chamberlayne's  note,  1  Taylor 

"Introduction    to   Stephen's   Dig.  Ev.  218'. 
Ev. 
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§  147.  Theoretical  objections. — Professor  Thayer  says  that  the 
law  furnishes  no  test  of  relevancy,  but  tacitly  refers  to  logic  and 
general  experience  for  the  test,  that  it  is  a  presupposition,  involved 
in  every  rational  system  of  evidence,  which  forbids  receiving  any- 
thing irrelevant,  that  is,  not  logically  probative,  and  that  it  is  also 
a  fundamental  conception,  although  not  without  exception,  that  all 
logically  probative  matter  is  admissible.  All  this,  however,  he  con- 
siders as  merely  a  part  of  legal  reasoning  not  different  from  other 
reasoning  and  not  properly  a  part  of  the  law  of  evidence.  The  rules 
that  evidence  must  be  relevant  to  the  allegations,  and  that  it  is  enough 
to  prove  the  substance  of  the  issue,  he  says  "simply  set  up  the  lists 
for  the  contest,  define  the  aims  and  limits  of  the  dispute,  and  assert 
the  necessity  of  logical  relevancy — which  is  a  matter  of  course  in 
a  rational  system — and  the  rules  of  evidence  are  not  called  into  play 
until  all  this  has  been  iirst  ascertained."^*  He  denies  that  there  is  any 
law  or  rule  of  legal  relevancy,  and  insists  that  while  evidence  must 
be  clearly  relevant,  and  not  merely  afford  a  basis  for  conjecture, 
and  must  not  unnecessarily  complicate  the  case  and  tend  to  confuse 
the  jury,  yet  there  are  no  rules  of  evidence  that  fix  the  limits  and 
determine  what  is  relevant  or  what  does  or  does  not  unnecessarily 
complicate  the  case  and  tend  to  confuse  and  that  the  matter  is 
simply  to  be  determined  by  sound  judgment  and  common  sense,  or, 
in  other  words,  that  it  is  in  the  discretion  of  the  court  which  is  sub- 
ject to  revision  only  when  unreasonably  exercised  or  abused.^^  It  is 
true  that  the  law  furnishes  no  very  definite  general  rule  for  determin- 
ing the  relevancy  of  evidence  in  all  cases,  and  that  the  admissibility  of 
evidence  is  determined,  in  the  main,  by  logic  or  modes  of  reasoning 
which  are  peculiar  only  in  respect' to  the  subject  matter  to  which 
they  are  applied,  subject,  however,  to  certain  rules  of  exclusion 
which  are  peculiar  to  our  law  of  evidence.  But,  in  applying  such 
reasoning  and  rules  of  logic  to  concrete  cases,  the  courts  have  laid 
down  rules  or  established  precedents  that  may  well  be  considered  as 
constituting  a  law  of  relevancy,^'  and  we  are  not  left  wholly  without 
a  guide.  A  book  on  evidence  that  ignored  the  subject  of  relevancy 
would  certainly  be  incomplete,  as  rightly  or  wrongly,  more  cases 
involving  the  question  of  the  admissibility  of  evidence  are  determined 

"  Thayer's    Prelim.    Treatise    on  v.  State,  26  Miss.  247;  Morrissey  v. 

Ev.  265,  485.     See,  also,  3  Harv.  L.  Ingham,  111  Mass.  63. 
Rev.  143,  145.  "See  State  v.  Lapage,  57  N.  H. 

"lb.    516,    517.     See,   also,   Jones  245,  288. 
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by  the  consideration  as  to  whether  the  evidence  is  relevant  or  not  than 
by  any  other  one  consideration. 

§  148.  Legal  relevancy. — Some  of  the  authorities  deny  that  there 
is  any  such  thing  as  legal  relevancy,  and  Professor  Thayer  calls  it  a 
"poor  notion."^'  Others  draw  a  distinction  between  logical  relevancy 
and  legal  relevancy,  and  consider  that  the  term  legal  relevancy  applies 
only  to  such  matters  as  are  not  only  logically  relevant,  but  are  also  not 
rendered  inadmissible  by  any  of  the  excluding  rules  of  evidence.  It 
seems  to  us  that  a  third  view  may  be  taken  which  is  more  helpful 
and  more  nearly  correct  than  either  of  the  others.  We  have  already 
intimated  that,  in  our  opinion,  there  is  such  a  thing  as  legal 
relevancy  or  a  law  of  relevancy,  although  few  attempts  have  been 
made  to  define  it,  and  it  is  probably  incapable  of  exact  definition. 
In  one  case  it  is  said:  "Legal  relevancy  includes  logical  relevancy 
and  requires  a  higher  standard  of  evidentiary  force.  A  fact  logically 
relevant  may  be  rejected,  if  in  the  opinion  of  the  judge  and  under 
the  circumstances  of  the  case,  it  is  considered  essentially  misleading 
or  too  remote."^'  It  is,  perhaps,  not  strictly  accurate  to  say  that 
legal  relevancy  requires  "a  higher  standard  of  evidentiary  force," 
but  the  statement  quoted  indicates  the  distinction  we  would  draw. 
If  there  were  no  rules  of  evidence  and  no  established  system,  every- 
thing bearing  in  the  slightest  degree  upon  the  controversy  might 
well  be  admitted  as  logically  relevant.  But,  owing  doubtless  to  our 
jury  system,  and  the  separation  of  the  functions  of  judge  and  jury, 
and  also  in  part  to  reasons  of  convenience,  it  is  for  the  court  to  say 
whether  a  matter  is  of  sufficient  probative  value  to  be  admissible  or  is 
too  remote  and  conjectural  to  furnish  any  aid  to  the  jury  con- 
sistent with  the  practical  administration  of  justice  under  our  sys- 
tem; and  it  is  for  the  jury  to  determine  its  weight  or  effect  as 
proof  where  admitted.^'  We  think  it  may  be  said,  therefore,  that 
evidence  to  be  legally  relevant,  must,  in  general,  reasonably  tend  to 
establish  the  probability  or  improbability  of  a  fact  in  issue,  so  as 
to  assist  in  getting  at  the  truth  of  the  matter  in  controversy,  either 

"  Thayer's  Prelim.    Treatise    on  B.  313,  375;  Carpenters' Co.  v.  Hay- 

Ev.  ward,    1    Dougl.    374;    Chandler   v. 

"Cole    V.    Boardman,    63    N.    H.  Von  Roeder,  24  How.   (U.  S.)   224; 

580,  4  Atl.  572,  575.    Citing  Best  Ev.  Williams  v.  Hendricks,  115  Ala.  277, 

(Chamberlayne's  ed.)  §  251,  note  1.  22  So.  439,  note  In  86  Am.  Dec.  327- 

See,  also,  Medsker  v.  Pogue,  1  Ind.  331;    2    Law   Rev.    27-44;    4   Harv. 

App.  197,  27  N.  E.  432.  Law  Rev.  147. 

"See  Wright  v.  Tatham,  7  A.  & 
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as  touching  it  directly  or  by  legitimate  inference.'"'  It  seems  im- 
possible to  state  the  doctriae  with  entire  accuracy  in  general  terms, 
but  when  we  come.to  consider  particular  classes  of  cases  and  concrete 
data,  it  will  be  found  that  the  courts  have  established  some  rules  of 
a  more  or  less  general  character  for  determining  what  is  or  is  not 
legally  relevant  under  the  circumstances,  although  as  a  judge  in  a 
recent  case  remarked,  "the  relevancy  of  evidence  of  other  facts,  as 
bearing  upon  the  probability  or  non-probability  of  the  main  fact  in 
issue,  has  been  one  of  the  most  troublesome  questions  for  the  courts 
to  decide,"^'  and  they  have  not  always  agreed  among  themselves. 

§  149.  Legal  relevancy — Eulea  of  exclusion.— As  intimated  in 
the  last  preceding  section,  it  seems  to  us  to  be  of  little  practical  use, 
if  not  indeed  misleading,  to  say  that  nothing  is  legally  relevant  if  it 
comes  within  any  rule  of  exclusion.  If  this  view  is  taken  the  term 
"legal  relevancy"  would  seem  to  mean  nothing  more  nor  less  than 
admissibility.  It  is  true  that  many  matters  are  excluded  that  are 
logically  relevant,  but  are  they  excluded  because  they  are  not  legally 
relevant?  Hearsay  is  excluded,  but  certainly  not  because  it  has  no 
probative  value.  An  affidavit  by  an  unimpeachable  eye  witness  to  a 
transaction  in  controversy  may  be  excluded  as  hearsay,  or  fifty  wit- 
nesses may  be  ready  to  testify  what  the  only  living  witness  of  the 
transaction  told  them,  and  the  circumstances  may  be  such  that 
there  could  be  no  reasonable  doubt  of  the  truth  of  the  actual  facta 
as  thus  stated,  and  yet  such  evidence  may  be  incompetent  and  inad- 
missible imder  the  rules  of  exclusion;  or  direct  evidence  of  the  very 
fact  in  issue  may  be  kept  out  on  the  ground  that  it  is  confidential 
and  privileged.  In  these  and  in  other  cases,  evidence  that  would 
probably  be  of  high  probative  value  or  effect  if  admitted,  is  ex- 
cluded by  some  rule  of  exclusion  based  on  convenience,  policy,  or 
some  other  consideration  that  may  have  nothing  to  do  with  the  ques- 
tion as  to  whether  it  has  any  reasonable  probative  value  or  not.  It 
seems  to  us  a  misuse  of  terms  to  say  that  evidence  which  is  proxi- 
mately connected  with  a  fact  in  issue,  and  is  of  sufficient  probative 

"See  Home  Ins.  Co.  v.  Weide,  11  Morrlsey  v.  Ingham, "ill  Mass.  63; 

Wall.   (U.  S.)  438,  440;  Richardson  .State  v.   Burpee,   65  Vt.   1,  25  Atl. 

V.  Royalton,  &c.  Co.  6  Vt.  496,  503;  964,  36  Am.  St.  775;  Wells  v.  Fair- 

Levlson  v.  State,  54  Ala.  520,  528;  banks,  5  Tex.  582;   Thistlewalte  v. 

Brown   v.    Schock,   77   Pa.    St.   471,  Thistlewalte,  132  Ind.  355,  31  N.  E. 

479;   Commonwealth  v.  Abbott,  130  946. 

Mass.   472,   473;    Commonwealth  v.  "  Nickerson  v.  Gould,  82  Me.  512, 

Jeffries,  7  Allen   (Mass),   548,   566;  20  Atl.  86,  87. 
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value  as  tending  to  prove  it,  is  not  relevant.  li  it  is  logically 
relevant,  not  too  remote  to  furnish  assistance  in  getting  at  the  truth 
of  the  matter  in  controversy,  and,  except  for  some  rule  of  exclusion 
based  on  other  grounds,  would  be  received  by  the  courts  in  accord- 
ance with  established  rules,  it  is  legally  relevant,  no  matter  whether 
it  is  inadmissible  upon  some  other  ground  or  not.  Indeed,  in  some 
instances  evidence  is  competent  although  it  may  seem  to  have  little 
bearing  upon  the  main  issue  and  even  its  logical  relevancy  to  the 
main  issue  may  be  questionable.  To  be  legally  relevant  it  must, 
we  think,  as  a  general  rule  at  least,  reasonably  tend  to  render  a  fact 
in  issue  more  or  less  probable  or  improbable,  but  if  it  does  so,  and 
is  not  too  remote  it  matters  not,  so  far  as  the  question  of  relevancy 
is  concerned,  how  slight  its  weight  may  be  or  how  little  it  may  bear 
in  itself  upon  the  issue.  It  need  not  of  itself  be  sufficient  to  estab- 
lish the  issue,  for  the  question  of  its  relevancy  is  a  different  question 
from  that  of  its  sufficiency  alone  to  support  the  verdict,  and  it  may 
be  relevant  to  one  issue  or  fact  in  issue,  although  not  to  another. 
It  will  be  observed,  too,  that  on  some  issues  or  in  some  classes  of 
cases  more  latitude  is  allowed  than  in  others,  and  evidence  may  be 
considered  relevant  in  such  cases  when  it  would  not  be  in  others. 

§  150.  Different  issues  or  parties. — Evidence  may  be  relevant  and 
admissible  upon  one  issue  or  for  one  purpose  or  as  against  one  party, 
although  it  would  be  irrelevant  or  inadmissible  for  some  other  reason 
upon  another  issue  in  the  case  or  for  another  purpose  or  against 
another  party.  As  said  by  the  New  York  Court  of  Appeals,  in  a 
case  in  which  several  excellent  illustrations  of  evidence  relevant  to 
one  issue,  although  not  to  another  are  found:  "In  determining 
whether  evidence  is  relevant,  all  the  issues  must  be  kept  in  view,  as 
it  may  be  admissible  as  to  one  though  not  as  to  another."^^  An  apt 
illustration  of  evidence  relevant  and  admissible  for  one  purpose 
or  upon  one  issue,  although  incompetent  upon  another,  is  furnished 
by  a  recent  case  in  Illinois,  in  which  it  is  held  that  an  abstract  of  title, 
although  inadmissible  to  show  title,  is  admissible  in  connection 
with  the  testimony  of  the  attorney  who  examined  it,  upon  an  issue  of 
the  good  faith  of  the  purchaser  of  real  estate  who  relied  upon  the 
record  and  the  opinion  of  such  attorney  as  to  the  state  of  the  title.''' 
Decisions  in  regard  to  the  admissibility  of  evidence  of  subsequent 

^^  Plainer    v.    Plainer,    78    N.    Y.  "  Lennartz  v.  Quilty,  191  111.  174, 

90,  98.     See,  also,  Gardner  v.  Cren-       60  N.  E.  913,  85  Am.  St.  260. 
Shaw,  122  Mo.  79,  27  S.  W.  612. 
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repairs  also  illustrate  the  point  under  consideration.  Thus,  while 
such  evidence  is  not  admissible  to  show  antecedent  negligence  it  may 
often  be  admissible  upon  the  question  of  notice  or  control  of  the 
article  or  premises."*  It  is  also  stated  in  substance,  in  Best  on  Evi- 
dence"** that  evidence  not  admissible  in  causa  may  be  most  valuable 
as  evidence  extra  causam;  that  evidence  not  receivable  in  proof  of 
facts  in  dispute  may  sometimes  be  receivable  to  test  the  credit  of 
witnesses,  or  even  if  not  admissible  for  either  of  those  purposes,  it 
may  be  important  as  showing  the  amount  of  damages;  that  evidence 
not  admissible  in  the  first  instance  may  become  so  by  matter  sub- 
sequent ;  that  a  party  may,  by  his  mode  of  conducting  his  case,  render 
that  evidence  for  his  adversary  which  otherwise  would  not  be  so; 
and  that  evidence  may  sometimes  be  admissible  to  prove  "a  sub- 
alternate  principal  fact"  although  it  might  not  be  admissible  to 
prove  the  immediate  fact  in.  issue. 

§  151.  Instmctions  where  evidence  is  not  admlBsible  generally. 
If  evidence  is  relevant  and  admissible  on  the  issue  or  for  the  purpose 
for  which  it  is  offered  it  should  be  received,  and,  if  it  is  not  admissible 
on  other  issues  or  for  other  purposes,  the  other  party  should  request 
the  court  to  properly  limit  its  application  by  instructions  to  the 
jury.""  So,  if  evidence  is  admissible  against  one  party  it  should 
likewise  be  received,  and  its  application  may  likewise  he  limited 
to  the  party  against  whom  it  is  admissible  by  instructions.""  It  has 
been  held,  however,  that  if  evidence  is  offered  for  a  specific  purpose 
and  it  is  not  admissible  for  that  purpose,  it  may  be  rejected,  not- 
withstanding it  might  be  admissible  for  some  other  purpose  or  even 
if  offered  generally."^ 

"City  of  Jeffersonvllle  v.  Mc-  92  Ind.  477,  479;  Webster  v.  En- 
Henry,  22  Ind.  App.  10,  53  N.  B.  field,  10  111.  298;  McClelland  v. 
183;  City  of  Lafayette  v.  Weaver,  Lindsay,  1  Watts.  &  S.  (Pa.)  360; 
92  Ind.  477;  Young  v.  Great  North-  Brewin  v.  Farrell,  39  Vt.  206; 
em  R.  Co.  8  N.  Dak.  345,  79  N.  W.  Marshall  v.  Haney,  4  Md.  498; 
448;  Brennan  v.  City  of  St.  Louis,  Sewell  v.  City  of  Cohoes,  11  Hun 
92  Mo.  482,   2  S.  W.   481;   Findlay  (N.  Y.)  626. 

Brewing  Co.  v.  Bauer,  50  Ohio  St.  "Owens  v.  State,  94  Ala.  97,  10 
560,  35  N.  E.  55.  "Evidence  of  Pre-  So.  669;  Williams  v.  State,  81  Ala. 
cautions  and  Repairs  Subsequent  to  1,  1  So.  179;  Goodman  v.  Walker, 
Injury,"  52  Cent.  L.  J.  225,  229,  and  30  Ala.  482,  68  Am.  Dec.  134;  Van- 
authorities  cited;  Elliott  on  Roads 


k  Sts.   (2d  ed.)   §  865.  "  Meyer  v.  Berlandi,  53  Minn.  59, 

"•  1  Best  Ev.  (Morgan's  ed.)  §  264.      54  N.  W.  937.     See,  also,  McTavish 
"City  of  Lafayette  v.   Weaver,      v.   Carroll,   18   Md.   429;    State  v. 
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§  152.  Fexsts  relerant  to  facts  in  issue. — There  is  little  difficulty 
in  determining  that  a  fact  in  issue  is  relevant,  whether  it  be 
the  most  important  fact  in  issue  or  not;  but,  as  already  stated, 
evidence  of  facts  which  are  not  themselves  directly  in  issue  may  also 
be  admissible  where  such  facts  are  relevant  to  a  fact  in  issue.  It  is 
in  regard  to  evidence  of  facts  merely  relevant  to  facts  in  issue  that 
the  difficult  questions  usually  arise.  The  law  upon  this  subject  is  the 
outgrowth  of  experience  and  precedent  rather  than  any  system  of 
priaeiples,  and  it  cannot  be  satisfactorily  treated  without  considering 
in  detail  the  classes  of  cases,  issues  or  circumstances  under  or  with 
reference  to  which  decisions  upon  the  subject  have  been  made.  In 
other  words,  much  may  depend  upon  the  nature  and  circumstances  of 
each  particular  case;  few  general  rules  or  principles  can  be  deduced 
from  the  decisions,  and  even  those  that  can  be  said  to  rise  to  the 
"dignity  of  general  rules  are  either  not  well  defined  or  else  they  are 
of  limited  application.  It  may  be  well,  however,  first  to  call  atten- 
tion to  some  of  them  in  addition  to  what  has  been  stated  in  the 
preceding  sections  of  this  chapter,  and  we  shall  begin  with  those 
under  which  the  evidence  is  usually  considered  relevant  when  they 
are  applicable. 

§  153.  Introduotory,  auxiliary,  and  connecting  facts — ^Res  gestae. 
As  a  general  rule  facts  necessary  to  be  known  to  explain  or  introduce 
a  fact  in  issue  or  a  relevant  fact,  or  which  support  or  rebut  an  in- 
ference raised  by  such  fact,  are  relevant,  so  far  as  they  are  necessary 
for  such  purpose;"'  and  when  an  act  is  relevant  and  may  be  proved, 
statements  accompanying  and  explaining  it  made  by  or  to  the  person 
doing  it  may  likewise  be  proved  if  they  are  necessary  to  understand 
it.""    The  last  proposition,  with  its  limitations,  is  abundantly  illus- 

noy  V.  Klein,  122  Ind.  416,  23  N.  B.  seller  v.   Simners,   97   Pa.   St.   465; 

526;  Consolidated  Ice  Co.  v.  Kelfer,  Boyse  v.  Rossborough,  6  N.  L.  Cas. 

134  111.  481,  25  N.  E.  799;  2  Elliott's  2,  42;  Bronner  v.  Frauenthal,  37  N. 

Gen.  Pr.  §  586,  and  notes  4  and  7.  Y.    166;    Miller   v.    Irish,   63   N.   Y. 

652;    Norris  v.   Spofford,  127  Mass. 

Neville,    6   Jones    (N.    Car.),,    423;  85;  Stinehouse  v.  State,  47  Ind.  17; 

O'Brien  v.   Hilburn,  22  Tex.   616.  Pontius   v.    People,    82    N.    Y.    339; 

"'Stephen's  Dig.  Ev.   art.  9.    See,  Poggensee  v.  Mut.  Fire,  &c.  Co.  69 

also,    Commonwealth    v.    Jennings,  la.    157,   28  N.   W.   485.   58  Am.   R. 

107  Mass.  488;   Rex  v.  Lord  George  215;    Thompson    v.    Yazoo,    &c.    R. 

Gordon,  21  St.  Tr.  485,  520;  Rex  v.  Co.  72  Miss.  715,  17  So.  229. 
Barnard,  19  St.  Tr.  815;  Prindle  v.  "Stephen's  Dig.  E v.  art.  8;  Wright 

Glover,  4  Conn.  266;  Galena,  &c.  R.  v.  Latham,  4  Bing.  N.   C.  489,  548, 

Co.    V.    Fay,    16    111.    558;    Wagen-  7   Ad.   &  E.   31».   324;    Rawson   v. 
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trated  elsewhere,'"  and  the  former  will  be  more  fully  developed 
further  on  in  this  chapter;  but  aa  apt  illustration  is  found  in  a  Kew 
Jersey  case  in  which  the  question  was  as  to  whether  a  lease  had 
been  verbally  surrendered,  and  it  was  held  that  evidence  as  to  certain 
dealings  between  the  landlord  and  tenant  as  to  the  quality  of  ale 
was  admissible,  the  complaint  ae  to  that  having  been  the  cause  of 
the  alleged  surrender.'^  So,  it  has  been  held  competent  for  a  plain- 
tiff in  a  personal  injury  ease  to  explain  or  rebut  the  adverse  inference 
which  might  be  drawn  from  his  failure  to  procure  medical  treatment, 
by  stating  that  he  was  without  means,'*  and  where  one  was  sued  as 
a  partner  and  the  plaintiff  had  introduced  evidence  of  certain  acts 
of  the  defendant  from  which  it  might  reasonably  be  inferred  that 
he  was  r,  partner,  but  not  amounting  to  an  estoppel,  it  was  held 
that  the  defendant  might  explain  that  his  alleged  partners  were 
relatives,  and  that  the  acts  were  done  to  assist  them.''  So,  as 
already  suggested,  evidence,  which,  taken  by  itself,  might  appear 
to  bo  irrelevant,  may  be  admissible  as  introducing,'*  connecting'^ 
or  explaining'*^  other  pertinent  and  relevant  evidence, 

Halgh,  2  Bing.  99;  Bateman  v. 
Bailey,  5  T.  R.  512;  Rex  v.  Lord 
George  Gordon,  21  St.  Tr.  485,  520; 
Eighmy   v.   People,    79   N.   Y.   546. 

=°See  Chapter  Res  Gestae. 

"Wallace  v.  Kennelly,  47  N.  J. 


L.  242.  See,  also,  Tibbals  v.  Iffland, 
10  Wash.  451,  39  Pac.  102. 

"St.  Louis,  &c.  R.  Co.  V.  Jones 
(Tex.)  14  S.  W.  309.  See,  also, 
Southern  Pac.  R.  Co.  v.  Rauh,  49 
Fed.  696,  1  0.  C.  A.  416. 

»» Tracy  v.  McManus,  58  N.  Y. 
257.  But  compare  Bates  v.  Forcht, 
89  Mo.  121.  For  other  Illustrations 
of  the  same  principle  see  State  v. 
Wilklns,  66  Vt.  1,  28  Atl.  323;  Macy 
V.  St.  Paul,  &c.  R.  Co.  35  Minn. 
200,  28  N.  W.  249. 

So  to  rehut  opinion  evidence  par- 
ticular instances  opposed  to  such 
opinion  has  been  admitted  when 
it  would  not  otherwise  be  com- 
petent. Commonwealth  v.  Leach, 
156  Mass.  99,  30  N.  E.  163.  See, 
also,  Wentworth  v.  Eastern  R.  Co. 
143  Mass.  248,  9  N.  B.  563.    But  not 


In  chief  to  support  the  opinion. 
Hurd  V.  Union  Pac.  R.  Co.  8  Utah, 
241,  30  Pac.  982;  Medsker  v.  Pogue, 
1  Ind.  App.  197,  27  N.  B.  432. 

"David  V.  David's  Adm'r,  66  Ala. 
139;  Neill  v.  Keese,  5  Tex.  23,  51 
Am.  Dec.  746;  Stinson  v.  Porter,  12 
Ore.  444,  8  Pac.  454;  Hunt  v.  Swyn- 
ey  (Cal.),  33  Pac.  854;  Bates  v.  Ball 
72  111.  108;  Tibbals  v.  Iffland,  10 
Wash.  451,  39  Pac.  102.  But  not 
where  the  other  fact  is  also  ir- 
relevant or  inadmissible.  Harger 
V.  Thomas,  44  Pa.  St.  128,  84  Am. 
Dec.  422;  Thompson  v.  Bowie,  4 
Wall.  (U.  S.)  463. 

»=Griel  v.  Lomax,  86  Ala.  132,  5 
So.  325;  Bates  v.  Ball,  72  111.  108; 
Cook  V.  Woodruff,  97  Ind.  134.  See, 
also.  Walker  v.  Wilmington,  &c.  R. 
Co.  26  S.  Car.  80,  1  S.  E,  366. 

"  State  V.  Lyon,  10  la.  340;  Walk- 
er, &c.  V.  Mitchell,  &c.  41  Ga.  102; 
Sullivan  v.  Myers,  28  W.  Va.  375; 
Young  V.  Fuller,  29  Ala.  464;  Du- 
planty  v.  Stokes,  103  Mich.  630,  61 
N.  W.  1015;   Keedy  v.  Newcomer. 
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§  154.  Pacts  foinniiig  part  of  same  transactioai. — Facts  which, 
though  not  in  issue,  are  so  connected  with  a  fact  in  issue  as  to 
form  part  of  the  same  transaction  and  qualify  or  explain  it,  are  rele- 
vant and  generally  admissible ;  or,  according  to  the  rule  laid  down  in 
the  fourth  English  edition  of  Stephen's  Digest  of  Evidence,  "every 
fact  which  is  a  part  of  the  same  transaction  as  the  facts  in  issue 
is  deemed  to  be  relevant  to  the  facts  in  issue,  although  it  may  not 
be  actually  in  issue,  and  although,  if  it  were  not  a  part  of  the 
same  transaction,  it  might  be  excluded  as  hearsay."'^  Thus,  inci- 
dental and  connected  declarations,  acts  and  circumstances  practi- 
cally contemporaneous  with  the  principal  act  so  as  to  form  part  of 
the  same  transaction  and  qualify  or  explain  the  principal  act  are 
relevant  and  generally  admissible  whenever  the  principal  act  itself 
is  relevant  and  admissible.^' 

§  155.  Explauatoiy  facts. — Along  the  same  line  are  cases  in 
which  contracts  or  other  associated  matters  referred  to  by  or  in  a 
contract  or  transaction '  in  issue  are  thereby  rendered  relevant  and 
admissible  in  explanation  thereof."*  It  has  also  been  held  that 
where  the  records  show  that  a  certain  person  paid  the  money  for  a 
certain  warrant,  testimony  is  admissible  to  show  that  he  was  a  mere 
clerk  and  acted  as  agent;  that  he  had  little  property;  that  he  had 

1  Md.   241;    Hughes  v.   Gross,   166  City    of   Boston,    1   Mete.    (Mass.) 

Mass.  61,  43  N.  B.  1031,  32  L.  R.  242;  Boston,  &c.  R.  Corp.  v.  Dana, 

A.    620;    Missouri   Pac.    R.    Co.    v.  1  Gray  (Mass.),  83;  Jordan's  Case, 

Gernan,  84  Tex.  141,  19  S.  W.  461.  25  Gratt.  (Va.)  943;  People  v.  Vern- 

"  Stephen's  Dig.  Bv.  (Fourth  Eng.  on,  35  Cal.  49,  95  Am.  Dec.  49,  and 

ed.)  art  3.    See,  also.  Rex  v.  Foa-  note;  Kearney  v.  Farrell,  28  Conn, 

ter,  6  C.  &  P.  325;  Jones  v.  Will-  317;   New  Mllford  v.   Sherman,  21 

iams,  2  M.  &  W.  326;  Doe  v.  Kemp,  Conn.  101.    See  further  for  the  rule 

7  Blng.  332,  2  Bing.  N.  C.  102;  New-  and  Its  application  and  limitations 

ton  V.  Mutual  Ben.  &c.  Co.  2  Dill.  the  chapters  on  Hearsay  and  Res 

(U.  S.)  154;  Galena,  &c.  R.  Co.  v.  Gestae,   and   see   Waldele  v.  Mew 

Fay,  16  111.  558.  York,  &o.  R.  Co.  95  N.  Y.  274,  for 

"  Swift  V.  Massachusetts,  &c.  Ins.  a  review   of   New   York   cases. 

Co.  63  N.  Y.  186;  Murray  v.  Boston,  "  Gardner  v.   Crenshaw,   122  Mo. 

&c.  R.  Co.  (N.  H.)  54  Atl.  289,  290,  79,  27  S.  W.  612;  Hewes  v.  Germain 

291;  Boyden  v.  Burke,  14  How.  (U.  Fruit  Co.  106  Cal.  441,  39  Pac.  853; 

S.)  575;  Travellers'  Ins.  Co.  v.  Moa-  Howe  v.  Whitehead,  130  Mass.  268; 

ley,  8  Wall.  (U.  S.)  397;  Nelson  v.  Early  v.  Wilkinson,  9  Gratt.  (Va.) 

State,  2  Swan   (Tenn.),  237;   Stat©  68;  Alexander  v.  State,  56  Ga.  478; 

V.   Howard,    32   Vt.    380;    Augusta  Marshall  v.  Baltimore,  &c.  R.  Co. 

Factory  v."  Barnes,  72  Ga.  217,  63  16   How.    (U.    S.)    314;    Collier   v. 

Am.    R.    838;    Johnson  v.  Sherwln,  Blake,  14  Kans.  250. 
3  Gray  (Mass.),  374;  Thorndike  v. 
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paid  large  sums  in  the  aggregate  for  numerous  warrants,  and  never 
claimed  any  of  the  land,  for  the  purpose  of  showing  that  he  was  act- 
ing merely  as  agent  for  the  holder  of  the  legal  title  in  the  particular 
instance.*'  And  it  has  likewise  been  held  that  where  the  question 
is  as  to  whether  a  party  purchased  goods  on  his  own  credit  or  on 
that  of  another  evidence  of  other  purchases  of  such  goods  by  such 
party  on  the  same  day  or  about  the  same  time  and  the  name  or 
credit  on  which  they  were  purchased  is  admissible.*^  As  hereafter 
shown,  evidence  is  also  sometimes  admissible  to  identify  a  person, 
object,  or  matter,  when  it  would  not  otherwise  be  relevant.*^ 

So,  when  the  date  of  an  act  is  in  dispute  and  a  witness  does  not 
distinctly  remember  it,  it  may  be  fixed  by  the  contemporaneous 
occurrence  of  other  acts  which  are  notorious  or  distinctly  remem- 
bered;*' and  real  evidence  or  evidence  of  experiments  under  the 
same  conditions  is  often  admissible  to  explain  or  illustrate  relevant 
facts.**  So,  as  elsewhere  shown,  maps,  plans,  models,  photographs 
and  diagrams  with  evidence  that  they  are  correct  are  admissible  for 
the  same  purpose.*" 


*»  Strimpfler  v.  Roberts,  18  Pa. 
St.  283,  57  Am.  Dec.  606.  See,  also, 
Beckwlth  v.  Thompson,  63  Fed. 
232, 11  C.  C.  A.  149.  For  other  cases 
of  evidence  admitted  to  show 
agency,  see  Kitchens  v.  Ricketts, 
17  Ind.  625;  Morse  v.  Diebold,  2  Mo. 
App.  163;  L'Herbette  v.  Plttsfleld 
Nat.  Banlc,  162  Mass.  137,  38  N.  E. 
368,  44  Am.  St.  354,  and  note; 
Buckingham  v.  Hanna,  20  Ind.  110. 

*' Fleming  v.  Hill,  65  Ga.  247; 
Moore  v.  Schrader,  14  Ind.  App. 
69,  42  N.  E.  490.  But  see  Clark  v. 
Cox,  32  Mich.  204;  President,  &c. 
Greenfield  Bank  v.  Crafts,  2  Allen 
(Mass.),  269;  Stumpf  v.  Mueller,  17 
Mo.  App.  283;  Green  v.  Disbrow, 
56  N.  Y.  334. 

"See  Hitchcock  v.  Burgett,  38 
Mich.  501;  Collier  v.  Blake,  14 
Kans.  250;  First  Nat.  Bank  v. 
Woodman,  93  la.  668,  62  N.  W. 
28;  State  v.  Fitzgerald,  72  Vt.  142, 
47  Atl.  403;  Lane  v.  Thompson,  43 
N.  H.  320;  Harrington  v.  Keteltas, 
92  N.  Y.  40;  De  Armond  v.  Neas- 
nuth,  32  Mich.  231;  People  v.  Wood, 


99  Mich.  620,  58  N.  W.  638;  People 
V.  Van  Dam,  107  Mich.  425,  65  N. 
W.  277. 

"  Rltter  V.  First  Nat.  Bank,  30  Mo. 
App.  652;  Rollins  v.  Clement,  25 
S.  Car.  601;  Beakes  v.  Da  Cunka, 
126  N.  Y.  293.  See,  also,  Davie 
V.  Terrill,  63  Tex.  105;  Harris  v. 
Rosenberg,  43  Conn.  227,  231;  2 
Elliott's  Gen.  Pr.  §  607.  See,  also, 
as  to  evidence  of  notoriety  on  the 
question  of  knowledge.  Huglar  v. 
Garner,  74  Ga.  765;  Lee  v.  Kilburn, 
3  Gray  (Mass.),  594;  Elliott  on 
Roads  and  Streets  (2d.  ed.)  §§  626, 
862. 

"1  Elliott's  Gen.  Pr.  g  422;  2 
Elliott's  Gen.  Pr.  §  686,  and  author- 
ities cited;  Lincoln  v.  Taunton,  &o. 
Co.  9  Allen  (Mass.),  181;  State  v. 
Elwood,  17  R.  I.  763,  24  Atl.  782; 
Leonard  v.  Southern  Pac.  Co.  21 
Ore.  555,  28  Pac.  887,  15  L.  R.  A. 
221,  and  note.  This  subject,  how- 
ever, will  be  more  fully  treated 
elsewhere. 

"  Miller  v.  Louisville,  &c.  R.  Co. 
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§  156.  Evidence  of  motiTe,  prepaxation  or  conduct. — Another 
rule,  as  stated  in  Stephen's  Digest  of  Evidence,**  is  that  "when 
there  is  a  question  whether  any  act  was  done  by  any  person,  the 
following  facts  are  deemed  to  be  relevant;  that  is  to  say,  any  fact 
which  supplies  a  motive  for  such  an  act,  or  which  constitutes  prepa- 
ration for  it;  any  subsequent  conduct  of  such  person  apparently  in- 
fiuenced  by  the  doing  of  the  act;  and  any  act  done  in  consequence 
of  it  by  or  by  the  authority  of  that  person."  This  rule  should  not 
be  too  broadly  applied  so  as  to  let  in  matters  that  are  too  remote 
and  collateral,  and  from  which  no  fair  inference  can  be  drawn.  But, 
in  proper  cases,  and  for  the  purposes  specified,  it  sustains  the  admis- 
sion of  evidence  of  malice  or  the  state  of  mind  of  a  party  ;*^  his 
mode  of  life,  character  or  financial  condition,  and  the  like;**  oppor- 
tunity and  preparation  for  the  act  in  question  ;*°  subsequent  conduct 
or  demeanor  of  a  party  accused  of  crime  or  a  tort,  such  as  his  flight 
or  concealment, °''  his  attempt  to  prevent  investigation  or  to  fasten  the 


128  Ind.  97,  27  N.  E.  339;  Udderzook 
V.  Commonwealtli,  76  Pa.  St.  340; 
Cowley  v.  People,  83  N.  Y.  464; 
State  V.  Lawlor,  28  Minn.  216;  1 
Elliott's  Gen.  Pr.  §  8;  2  Elliott's 
Gen.  Pr.  §  690;  3  Chltty's  Gen.  Pr. 
852. 

See,  also.  Hatcher  v.  Dunn,  102 
la.  411,  66  N.  W.  905;  Consldine 
V.  United  States,  112  Fed.  342,  50 
C.  C.  A.  272. 

"  Art.  7,  citing  Rex  v.  Clewes,  4 
C.  &  P.  221;  Rex  v.  Patch,  Wills 
Clrc.  Bv.  297;  Moriarty  v.  London, 
&c.  R.  Co.  L.  R.  5  Q.  B.  314.  See, 
also,  for  evidence  held  admissi- 
ble as  showing  motive,  Common- 
wealth V.  Bradford,  126  Mass.  42; 
State  V.  Cohn,  9  Nev.  179;  Ettinger 
V.  Commonwealth,  98  Pa.  St.  338; 
Binns  v.  State,  66  Ind.  428. 

"Rex  v.  Clewes,  4  C.  &  P.  221; 
McCue  V.  Commonwealth,  78  Pa.  St. 
185;  Binns  v.  State,  66  Ind.  428; 
State  V.  Hannett,  54  Vt.  83;  Stitt 
V.  State,  91  Ala.  10,  8  So.  669,  24 
Am.  St.  853;  State  v.  Dickson,  78 
Mo.   438. 

"  Pierson  v.  People,  79  N.  Y.  424, 


35  Am.  R.  524;  Reinhart  v.  Peo- 
ple, 82  N.  Y.  607;  Commonwealth 
V.  Hudson,  97  Mass.  565;' Common- 
wealth v.  Ferrigan,  44  Pa.  St.  386; 
Sayres  v.  Commonwealth,  88  Pa.  St. 
291;  Powell  v.  State  (Tex.  Cr. 
App.),  70  S.  W.  968  (evidence  of 
money  and  credit  at  bank  held  ad- 
missible to  show  good  faith  in 
drawing  check,  on  prosecution  for 
theft  and  obtaining  money  by  false 
pretenses) . 

*"  Commonwealth  v.  Robinson,  146 
Mass.  571;  Commonwealth  v.  Web- 
ster, 5  Cash.  295,  52  Am.  Dec.  711, 
and  note;  Fleming  v.  Springfield, 
154  Mass.  520,  28  N.  E.  910,  26  Am. 
St.  268;  People  v.  Lamed,  7  N.  Y. 
445;  Potter  v.  Ogden,  136  N.  Y. 
384,  33  N.  E.  228;  Riha  v.  Peluar, 
86  Wis.  408,  57  N.  W.  51;  People  v. 
Winters,  29  Cal.  658;  Druck  v.  Nic- 
olai,  16  Ore.  512,  19  Pac.  650;  Bru- 
ner  v.  Wade,  84  la.  698,  51  N.  W. 
251. 

"Ryan  v.  People,  79  N.  Y.  593; 
Lyons  v.  Lawrence,  12  111.  App. 
531 ;  Commonwealth  v.  Tolllver,  119 
Mass.    312;    State   v.   Duncani    116 
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crime  upon  others,  or  his  possession  of  stolen  goods  or  property 
connecting  him  with  the  offense  ;^^  and  his  conduct  in  the  prosecution 
or  defense  of  the  case,  such  as  the  suppression  or  fabrication  of 
evidence,  or  the  like.°^  So,  likewise,  it  frequently  authorizes  the 
admission  of  evidence  for  the  other  party  tending  to  show  that  by 
reason  of  absence  or  physical  or  mental  inability  he  could  not  have 
committed  the  act  in  question,  and  he  may  generally  explain  or  rebut 
the  evidence  of  apparent  motive,  preparation,  flight  or  other  crim- 
inating conduct  on  his  parf 

§  157.  Collateral  transactions  generally. — As  a  general  rule,  sub- 
ject, however,  to  a  number  of  fairly  well  established  but  not  always 
clearly  defined  exceptions,  evidence  of  collateral  transactions  is  in- 
admissible ;°*  and  this  is  true  even  though  they  are  facts  which  might 
render  the  existence  or  non-existence  of  a  fact  in  issue  probable 


Mo.  288,  22  S.  W.  699;  State  v. 
Whitson,  111  N.  Car.  695,  16  S.  B. 
332;  Commonwealth  v.  McMahon, 
145  Pa.  St.  413,  22  Atl.  971;  State 
v.  Palmer,  65  N.  H.  216,  20  Atl.  6; 
State  v.  Knapp,  45  N.  H.  148;  State 
v.  Williams,  27  Vt.  724. 

"■  Commonwealth  v.  Webster,  5 
Cush.  (Mass.)  295,  52  Am.  Dec.  711; 
Commonwealth  v.  Parmenter,  101 
Mass.  211;  State  v.  Yandle,  166  Mo. 
589,  66  S.  W.  532;  Walker  v.  State, 
97  Ala.  85,  12  So.  83;  Gardiner  v. 
People,  6  Park.  Cr.  R.  (N.  Y.)  155, 
157;  Linsday  v.  People,  63  N.  Y. 
143;  Roberson  v.  State,  40  Pla.  509, 
24  So.  474;  Frazier  v.  State,  135 
Ind.  38,  34  N.  B.  817;  Considine  v. 
United  States,  112  Fed.  342,  50  C. 
C.   A.  272. 

■"Cruikshank  v.  Gordon,  118  N. 
Y.  178,  23  N.  E.  457;  Chicago  City 
R.  Co.  v.  McMahon,  103  111.  485, 
42  Am.  R.  29;  Commonwealth  v. 
Tolliver,  119  Mass.  312;  Common- 
wealth V.  Webster,  5  Cush.  295,  52 
Am.  Dec.  711;  Hastings  v.  Stetson, 
130  Mass.  76;  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  824,  56  Am.  R.  31 
Thompson  v.  Thompson,  9  Ind.  323, 
68  Am.  Dec.  638;  Attorney  General 


V.   Queen's  F^ee  Chapel,  24  Beav. 
679. 

''See  Moulton  v.  Aldrich,  28 
Kans.  300;  White  v.  State,  53  Ind. 
595;  State  v.  Harrington,  12  Nev. 
125;  People  v.  Morton,  72  Cal.  62; 
Hunter  v.  Harris,  131  111.  482,  23 
N.  B.  626;  Kerrains  v.  People,  60 
N.  Y.  221,  14  Am.  R.  158;  South- 
ern Pac.  R.  Co.  V.  Ranh,  49  Fed. 
696,  1  C.  C.  A.  416;  Weaver  v.  Ala- 
bama, &c.  Co.  35  Ala.  176;  Hen- 
derson v.  State,  70  Ala.  23,  45  Am. 
R.  72. 

"Wentworth  v.  Smith,  44  N.  H. 
419,  82  Am.  Dec  228;  Lewis  v. 
Smith,  107  Mass.  334;  Lincoln  v. 
Taunton,  &c.  Co.  9  Allen  (Mass.), 
181;  Baltimore,  &c.  R.  Co.  v.  Wood- 
ruff, 4  Md.  242,  59  Am.  Dec.  72; 
Hill  V.  Syracuse,  &c.  R.  Co.  63  N. 
Y.  101;  Richburg  v.  City  of  New 
York,  99  N.  Y.  652,  2  N.  B.  11; 
Iron  Mt.  Bank  v.  Murdock,  62  Mo. 
70;  State  v.  Moberly,  121  Mo.  604, 
26  S.  W.  364;  Boyd  v.  United  States, 
142  U.  S.  450,  12  Sup.  Ct.  292; 
Traverse  v.  State,  61  Wis.  144,  20 
N.  W.  724;  Benedict  v.  Rose,  24 
S.  Car.  297;  Dodge  v.  Haskell,  69 
Me.  429,  436;    Franklin  v.   Frank- 
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by  reason  of  their  similarity  or  general  resemblance,  provided  they 
are  not  so  connected  as  to  form  part  of  the  same  transaction  or  to 
be  admissible  under  some  other  rule  already  stated.  Thus,  it  is  gen- 
erally inadmissible  when  the  issue  is  as  to  whether  a  person  did  a 
particular  thing  at  a  certain  time  to  show  that  he  did  a  similar  thing 
at  some  other  time,  as,  for  instance,  in  an  action  for  damages  for 
negligence,  to  show  that  the  defendant  at  some  other  time  was 
guilty  of  a  similar  but  disconnected  act  of  negligence."'  So,  where 
a  question  in  issue  was  as  to  whether  the  note  sued  on  was  forged, 
evidence  offered  by  the  defendant  of  declarations  by  the  plaintiff 
as  to  his  ability  to  imitate  signatures  was  held  inadmissible.^®  So, 
where  the  question  was  as  to  whether  rent  was  payable  quarterly 
or  semi-annually,  the  court  refused  to  permit  the  plaintiff  to  show 
that  his  other  tenants  paid  quarterly."^  And  in  cases  in  which  an 
issue  is  made  as  to  whether  work  was  performed  in  a  skillful  manner 
evidence  that  the  same  person  had  performed  work  on  other  buildings 
ia  a  skillful  or  unskillful  manner  is  inadmissible."'     So,  where  the 


Un,  90  Tenn.  44,  16  S.  W.  557;  Har- 
ris V.  Mantle,  3  T.  R.  307;  Edge 
V.   Pemberton,   12   M.   &  W.   187. 

The  reasons  usually  given  for  the 
rule  are  that  such  evidence  is  cal- 
culated to  draw  away  the  minds  of 
the  jurors  from  the  point  in  issue, 
and  prejudice  or  mislead  them,  and 
that  the  adverse  party,  having  no 
notice  or  reason  to  expect  such  ev- 
idence, would  not  be  prepared  to 
meet  it.  1  Greenleaf  Bv.  §  52.  The 
practical  administration  of  justice 
also  requires  that  there  should  be 
some  limit  to  collateral  inquiry. 
See,  also.  Temperance  Hall  Ass'n 
V.  Giles,  33  N.  J.  L.  260. 

"'Gulf,  &c.  R.  Co.  V.  Rowland, 
82  Tex.  166,  18  S.  W.  96,  98;  Ma- 
guire  V.  Middlesex  R.  Co.  115  Mass. 
240;  Coale  v.  Hannibal,  &c.  R.  Co. 
60  Mo.  233;  Emerson  v.  Lowell,  &c. 
Co.  3  Allen  (Mass.),  410;  Holcombe 
V.  Hewson,  2  Camp.  391.  For 
other  applications  of  the  same  prin- 
ciple, see  Gorham  v.  Gorham,  41 
Conn.  242  (evidence  of  other  tres- 
passes about  the  same  time  upon 


lands  owned  by  others  inadmissi- 
ble) ;  Ward  v.  Thompson,  48  la. 
588;  Gardner  v.  Way,  8  Gray 
(Mass.),  189;  Whitney  v.  First  Nat. 
Bank,  55  Vt.  155,  45  Am.  Dec.  598; 
Tower  V.  Town  of  Rutland,  56  Vt. 
28. 

"Costelo  V.  Crowell,  139  Mass. 
588,  2  N.  E.  698.  But  see  People 
V.  McGuire,  135  N.  Y.  639,  32  N. 
B.   146. 

"Carter  v.  Pryke,  Peaks,  95.  To 
the  same  effect  are  the  analogous 
cases  of  McKivitt  v.  Cone,  30  la. 
455;  Newhall  v.  Appleton,  102  N. 
Y.  133,  6  N.  B.  120;  Jackson  v. 
Smith,  7  Cow.  (N.  Y.)  717;  Hol- 
lingham  v.  Head,  4  C.  B.  N.  S. 
388;  Williams  v.  Glover,  66  Ala. 
189;  Ham  v.  Wheaton,  61  Minn. 
212,  63  N.  W.  495. 

"'Schaffer  v.  Lehman,  2  McAr- 
thur  (D.  C),  305;  Campbell  v.  Rus- 
sell, 139  Mass.  278,  1  N.  E.  345. 
See,  also.  Darling  v.  Stanwood,  14 
Allen  (Mass.),  504;  Lincoln  v. 
Taunton,  &c.  Co.  9  Allen  (Mass.), 
181;  O'Connor  v.  Andrews,  81  Tex. 
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husband  of  a  woman  on  trial  for  adultery  testified  to  facts  showing 
adultery  it  was  held  that  the  fact  that  he  had  before  accused  his  wife 
of  similar  acts  without  cause  was  not  admissible  as  substantive 
evidence/" 

§  158,  Collateral  evidence — Other  illustrative  oases. — ^Where 
there  is  an  express  contract  iixing  a  certain  sum  to  be  paid  for  goods 
or  services,  evidence  of  their  reasonable  value  or  the  usual  price 
is  irrelevant.*"  So  evidence  of  the  low  price  at  which  goods  were  sold 
has  been  held  inadmissible  to  show  that  there  was  no  warranty  of 
quality/^  and  evidence  of  sales  at  similar  prices  to  others,  or  of  the 
terms  of  other  contracts  between  one  of  the  parties  and  strangers,  or 
even  between  the  parties  therdselves,  is  generally  inadmissible  upon  , 
the  question  of  the  terms  of  the  contract  in  controversy.®^  Letters 
of  a  third  person  who  is  insane  are  not  admissible  upon  the  issue 
of  a  testator's  sanity  to  show  that  insane  persons  may  rationally 
write  and  converse;"^  nor  is  a  newspaper  advertisement  which  fur- 
nished the  occasion  for  a  conversation  testified  to,  but  which  neither 
formed  part  of  nor  explained  the  conversation  in  any  way,  admis- 
sible.®* Two  Maine  cases  that  stand  almost  at  opposite  extremes, 
are  interesting  in  this  connection.     In  one  of  them,°°  which  was  an 

28,  16  S.  W.  628.  But  compare 
Lewis  V.  New  York,  &c.  Co.  143 
Mass.  267,  9  N.  E.  615,  58  Am.  R. 
135;  Sanderson  v.  Frazier,  8  Colo. 
79,  5  Pac.  632. 

'°  Commonwealth  v.  Trider,  143 
Mass.  180,  9  N.  E.  510. 

'"Doyle  V.  Edwards,  15  S.  Dak. 
648,  91  N.  W.  322;  Hamilton  v. 
Frothingham,  59  Mich.  253;  Board, 
&c.  v.  O'Connor,  137  Ind.  622,  35 
N.  E.  1006;  Kvammen  v.  Meridian, 
&c.  Co.  58  Wis.  399;  Bright  v.  Met- 
alre,  &c.  Ass'n,  33  La.  Ann.  58. 
But  it  was  held  otherwise  in  a 
case  in  which  there  was  a  dispute 
as  to  whether  any  certain  price  had 
been  agreed  upon.  Saunders  v.  Gal- 
lagher, 53  Minn.  422,  55  N.  W.  600. 
See,  also,  Schwerin  v.  De  Graff,  21 
Minn.   354. 

"  Ockershausen  v.  Durant,  141 
Mass.  338.  See,  also,  Palmer  v. 
Hamilton    (Ky.),   24   S.   W.   613. 


»2  Evans  v.  Koons,  10  Ind.  App. 
603,  38  N.  E.  350;  Hall  v.  Tribou, 
42  Me.  192;  Cutter  v.  Demmon,  111 
Mass.  474;  Plummer  v.  Mold,  22 
Minn.  15;  Boright  v.  Springfield,  &c. 
Co.  34  Minn.  352,  25  N.  W.  796; 
Paramore  v.  Lindsey,  63  Mo.  63; 
Geremia  v.  Mayberry,  14  Nev.  199; 
Stumpf  v.  Mueller,  17  Mo.  App.  283. 
But  see  Turner  v.  Lunlng,  105  Cal. 
124,  38  Pac.  687;  Pierson  v.  Atlantic 
Nat.  Bank,  77  N.  Y.  304;  Lelar  v. 
Brown,  15  Pa.  St.  215;  Trego  v. 
Lewis,  58  Pa.  St.  463;  Tibbetts  v. 
Sumner,  19  Pick.   (Mass.)   166. 

■"Ware  v.  Ware,  8  Greenleaf  (Me.) 
42. 

«*  Bell's  Adm'r  v.  Troy,  35  Ala. 
184. 

"Henkel  v.  Burke,  10  Atl.  249. 
The  case  was  probably  well  de- 
cided, although  it  is  not  far  from 
the  line.  If  there  had  been  no 
proof  that  the  powder  was  all  of 
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action,  in  assumpsit  for  baking  powder  sold  by  the  plaintiff  to  the 
defendant,  the  defense  was  that  the  powder  was  not  of  a  good  quality 
as  represented  and  warranted,  and  evidence  of  third  persons,  who 
bought  baking  powder  of  the  plaintiff  at  the  same  time,  that  it  was  of 
good  quality  was  held  inadmissible,  although  all  the  powder  was 
shown  to  be  of  the  same  grade.*"  The  other  ease"'  was  an  action 
on  a  promissory  note,  and  the  defense  was  that  it  was  forged.  The 
question  of  evidence  and  the  reasons  for  the  decision  are  stated  as 
briefly  in  the  opinion  of  the  court  as  it  is  possible  for  us  to  state 
them  intelligently,  and  we  therefore  quote  from  the  opinion  as 
follows : 

"The  dealings  of  the  parties,  both  prior  and  subsequent  to  the 
date  of  the  note,  became  a  proper  subject  of  inquiry  in  this  con- 
nection. The  defendant  denied  that  he  ever  signed  the  note,  or  had 
any  dealings  whatever  with  the  alleged  payee  out  of  which  the  note 
originated.  He  gives  an.  taterview  with  Nickerson,  and  states  what 
he  claims  was  said  at  that  interview  by  Nickerson.  At  the  inter- 
view Nickerson  virtually  asserted  a  fact,  although  in  an  inter- 
rogatory form,  that  he  had  paid  one  Henry  Sawyer  $15  for  the 
defendant.  He  asserted  it  as  a  transaction  with  the  defendant.  This, 
the  defendant  claims,  was  a  fraudulent  assertion  to  obtain  an  admis- 
sion from  him  of  what  was  not  true  in  order  to  affect  the  main 
issue  before  the  jury.  It  was,  in  effect,  the  assertion  of  a  fact  to  the 
defendant  bearing  on  the  issue  of  the  genuineness  of  the  note,  and 
was  not  collateral.     Either  party  had  a  right  to  prove  the  truth 

the  same  grade,  the  evidence  would         ■'  See,  also,  Kelly  v.  Dandurand, 

very    clearly    have    been    incompe-  28  111.   App.   25;    Marsh  v.   Snyder, 

tent;  but  in  articles  of  some  kinds  14  Neb.  237;   Murray  v.  Brooks,  41 

a  sample   taken   out  of  the  bulk,  la.   45;   Albany,   &c.   Co.   v.   Lund- 

under   certain   circumstances,   may  berg,  121  U.  S.  451,  7  Sup.  Ct.  958. 

be  considered   to  fairly  show   the  But  compare  Buchanan  v.  Collins, 

condition  and  quality  of  the  whole,  42  Ala.   419;    Remy  v.  Olds   (Cal.), 

and  where  the  conditions,  circum-  34  Pac.  216;  Maddox  v.  Stephenson, 

stances  and  quality  are  shown  to  60   Ga.   125;    Keedy  v.   Newcomer, 

be   the    same,    evidence   of   parties  1  Md.  241;  Duplanty  v.  Stokes,  103 

to  whom  a  portion  of  it  is  sold  at  Mich.  630,  61  N.  W.  1015;  Ames  v. 

the  same  time  would  seem  to  be  Qulmby,  106  U.  S.  342,  1  Sup.  Gt. 

relevant     and     admissible     under  116;    Green    v.    Donaldson,    16    Vt. 

proper   safeguards.     Merely   prov-  162;    Raynor  v.   Bryant,   43   Kans. 

Ing   that   articles   of   the   kind   in  492,  23  Pac.  601. 
question   in   the  Maine   case  were         "Nickerson  v.  Gould,  82  Me.  512, 

all  of  one  grade  does  not,  however,  20  Atl.  86. 
seem   to   meet   the   requirement. 
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or  falsehood  of  the  assertion.  If  it  was  not  true,  the  defendant  had 
a  right  to  show  that  the  statement  made  to  him  was  false;  and  in 
support  of  his  own  testimony  in  denial  of  its  truth,  he  had  a  right 
to  call  the  man  as  a  witness  to  whom  Nickerson  claimed  he  made  the 
payment.""* 

§  159.  Hes  inter  alios  acta. — The  phrase  res  inter  alios  acta'* 
is  frequently  used  in  connection  with  matters  of  the  kind  we  have 
heen  considering,  but  it  is  doubtful  whether  it  is  of  much  value  in 
this  connection,"*  although  Mr.  Justice  Stephen  and  some  other 
writers  upon  the  subject  give  it  the  most  important  place,  and  not 
only  treat  the  rule  of  exclusion  hinted  at  in  the  phrase  as  one  of 
the  four  great  excluding  rules  of  evidence,  but  also  seem  to  consider 
it  as  furnishing  a  test  of  relevancy  and  as  requiring  the  exclusion 
of  such  matters  because  they  are  irrelevant.^^  Such  matters  may 
or  may  not  be  relevant,  unless  we  use  the  latter  term  as  equivalent 
merely  to  the  term  admissible  and  as  not  applicable  to  anjrthing 
excluded  on  other  grounds  although  logically  relevant.  But  in  any 
event  the  term  as  generally  used  furnishes  no  certain  test,  for  many 


"  See,  also,  Schuster,  &c.  Co.  v. 
Stout,  &c.  30  Kans.  529,  2  Pac.  642. 
If  not  strictly  collateral,  such  evi- 
dence was  at  least  very  remote. 
The  question  naturally  arises  as  to 
where  the  court  would  draw  the 
line.  If  the  party  to  whom  the 
payment  was  claimed  to  have  been 
made  had  denied  it,  would  impeach- 
ing evidence  have  been  admissi- 
ble? 

"  "Res  inter  alios  acta  alteri  no- 
cere  non  debet.  A  transaction  be- 
tween two  parties  ought  not  to  op- 
erate to  the  disadvantage  of  a 
third.  Of  maxims  relating  to  the 
law  of  evidence,  the  above  may  cer- 
tainly be  considered  as  one  of  the 
most  important  and  most  practical- 
ly useful;  its  efiect  is  to  prevent 
a  litigant  party  from  being  con- 
cluded, or  even  affected,  by  the  ev- 
idence, acts,  conduct  or  declara- 
tions of  strangers.  ...  It  would 
not  only  be  highly  inconvenient, 
but  also  manifestly  unjust,  that  a 


man  should  be  bound  by  the  acts 
of  mere  unauthorized  strangers; 
and  if  a  party  ought  not  to  be 
bound  by  the  acts  of  strangers,  so 
neither  ought  their  acts  or  conduct 
to  be  used  as  evidence  against 
him."  Broom  Leg.  Max.  *954,  call- 
ing attention  particularly  to  Duch- 
ess of  Kingston's  Case,  20  How.  St 
Tr.  355,  as  to  the  inadmissibility  of 
a  judgment  or  evidence  in  another 
case  between  strangers. 

"See  McKelvey  Ev.  130,  §  95; 
Chamberlayne's  note  in  1  Taylor 
Ev.    (Chamberlayne's  Ed.)   257' 

"  See  Stephen's  Dig.  Ev.  art.  10, 
and  note  VI  in  Appendix.  Of  course, 
in  many  instances,  they  are  irrel- 
evant. Schaser  v.  State,  36  Wis. 
429;  Harris  v.  Howard's  Estate,  56 
Vt.  695;  Cohen  v.  Cohen,  2  Mackey 
(D.  C),  227.  But  it  does  not  fol- 
low that  they  are  so  in  all  cases, 
nor  that  a  matter  is  necessary  to 
be  excluded  merely  because  it  Is 
res  inter  alios  acta. 
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facts  that  are  res  inter  alios  acta  in  at  least  one  sense  in  which  the 
term  is  often  used,  are  not  only  legally  relevant  but  also  admissible.'" 
The  rule  hinted  at  may  be  said  to  have  two  branches.  1.  Evidence 
of  acts,  declarations  or  conduct  of  strangers  is  not  admissible  to 
affect  another  who  is  not  a  party  thereto.  2.  Evidence  that  one 
did  or  omitted  to  do  a  certain  thing  at  one  time  is  not  admissible 
to  prove  that  he  did  or  omitted  to  do  the  same  or  a  similar  thiag 
at  another  time.''  But  even  if  this  rule,  and  especially  the  second 
branch  of  it,  can  be  fairly  said  to  be  within  the  meaning  of  the 
maxim,  it  has  many  exceptions  and  certainly  furnishes  no  exact 
test  of  relevancy.  Illustrations  have  already  been  given,  in  the  sec- 
tions on  collateral  transactions,  of  inadmissible  matters  of  the  kind 
in  question,  but  additional  illustrations  will  be  given  in  the  next 
section. 

§  160.    Res  inter  alios  acta — Illustrative     cases. — An    excellent 

illustration  of  the  first  branch  of  the  rule  is  found  in  a  recent  case 
in  Illinois  in  which  it  is  held  that  in  an  action  against  a  railway 
company  for  not  giving  an  employe  a  clearance  card,  on  leaving  its 
employment,  evidence  that  certain  other  railway  companies  were 
in  the  habit  of  so  doing  is  not  admissible.'* 

"In  Pharr  v.  Gall,  108  La.  Ann.  ins,   174  111.   398,   51  N.   B.   811,  66 

307,  32  So.  418,  it  Is  held  that  a  writ-  Am.  St.  296.     See,  also,  McDermott 

ing,    though    res    inter    alios   acta,  v.  Iowa  Falls,  &c.  R.  Co.  85  la.  180, 

may   be   admitted   as   part   of   the  52    N.    W.    181.      There   are    many 

same  transaction,  or  as  a  contem-  other  analogous  cases  to  the  same 

poraneous  memorandum,  to  be  read  effect.     Erie,   &c.   Despatch  v.   Ce- 

in   connection   with    the    oral    evl-  oil,  112  111.  180;   Wyatt's  Admr.  v. 

dence.     Many  illustrations  of  mat-  Steele,    26    Ala.    639;    Seibert,    &a 

ters  admissible,  although  res  inter  Co.  v.  William  Powell  Co.  38  Fed. 

alios  acta,  are  given  in  subsequent  600;  Mclntire  v.  Talbot,  62  Me.  312, 

sections  in  this  chapter.  315;   Bement  v.   Stonestreet,  1  Md. 

"See  Vason  v.  Beall,  58  Ga.  500;  116;    State   v.    Smarr,    121   N.    Car. 

1  Wharton's  Ev.  §  29;  1  Taylor's  Ev.  669,  28  S.  E.  549;   Treiber  v.  Lan- 

(Chamberlayne's   Ed.)    257\     "The  ahan,   23   Md.    116;    Fitchburg,   &C. 

most   important  facts,"   says   Tay-  R.  Co.  v.  Freeman,  12  Gray  (Mass.), 

lor,    "which    are    excluded    on    the  401,  74  Am.  Dec.   600;    Springer  v. 

ground  of  irrelevancy  are  the  acts  Pritchard,  22  Nev.  313,  39  Pac.  1009. 

and   declarations,    either   of   stran-  See,   also,   as   to   evidence   or   pro- 

gers,   or   of  one  of  the  parties  to  ceedings    in    other   actions,    Camp- 

the  action  in  dealings  with  stran-  bell  v.   State,   133   Ala.   158,  32   So. 

gers.    These,  in  technical  language,  635;   State  v.  Cutshall,  109  N.  Car. 

are    denominated    res    inter    alios  764,  14  S.  E.  107,  26  Am.   St.  599; 

actae."    1  Taylor's  Ev.  §  317.  Pinneo  v.  Goodspeed,  104  111.  184. 

"Cleveland,  &c.  R.  Co.  v.  Jenk- 
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Of  cases  imder  the  second  branch  of  the  rule  the  following  axe 
typical  illustrations:  In  an  action  to  recover  money  alleged  to 
have  been  loaned,  where  the  defendant  claims  that  it  was  fur- 
nished to  him  to  invest  in  cattle  at  the  plaintifE's  risk,  evidence 
of  similar  contracts  between  the  defendant  and  third  persons  is 
inadmissible;'^  and  so  evidence  of  separate  and  disconnected,  al- 
though similar  dealings,  between  the  parties  themselves  is  generally 
inadmissible.'®  Upon  an  issue  as  to  whether  a  certain  loan  is 
usurious,  evidence  that  the  lender  made  usurious  loans  to  other 
people  is  inadmissible.'"  On  an  issue  as  to  whether  a  creditor 
was  pushing  the  debtor  for  payment,  evidence  that  the  creditor,  on 
payment  of  the  debt  by  a  third  person,  loaned  such  third  person 
the  money  paid,  together  with  an  additional  sum  is  inadmissible." 
Upon  an  issue  as  to  whether  an  assignee  for  the  benefit  of  creditors 
had  paid  a  preferred  creditor,  evidence  tending  to  show  that  he 
had  not  paid  another  preferred  creditor  is  inadmissible  ;'*  and, 
in  an  old  case  of  an  action  by  the  assignees  of  a  bankrupt-  against 
one  of  his  creditors,  it  was  held  that  proof  that  other  goods,  which, 
about  the  same  time,  had  been  delivered  to  other  creditors  before 
the  goods  in  dispute  came  into  the  defendant's  hands,  had  been 
surrendered  by  such  other  creditors  was  inadmissible.^"  So,  in  ap 
action  for  personal  injuries  caused  by  earth  caving  in  on  the  side  of 
a  trench,  upon  which  the  plaintiff  was  employed  to  work  by  the 
defendant  who  was  performing  the  work  under  a  contract  with 
the  city,  it  was  held  that  the  contract  with  the  city  was  res  inter 
alios  and  inadmissible  to  prove  that  it  was  the  duty  of  the  defend- 
ant to  brace  the  work.'^ 

™  Roberts  v.  Dixon,  50  Kans.  436,  ter,  33  Mo.  252,  255.  See,  also, 
31  Pac.  1083.  See,  also.  Palmer  v.  Eagle  Bank  v.  Rigney,  33  N.  Y.  ^13. 
Hamilton     (Ky.),    24    S.    W.    613;  '» Clemmons  v.  Clemmons,  68  Vt. 

Sharp   V.   Emmet,    5   Whart.    (Pa.)       77,   34  Atl.   34. 

288,    34    Am.    Dec.    554;    Harris   v.  "  Whintringham  v.  Debbie,  66  N. 

Howard,  56  Vt.  695.  Y.  634. 

™  Van  Fossen  v.  Mosher,  38  Kans.  ^  Backhouse  v.  Jones,  6  Bing.  N. 

417,   17  Pac.   95;    Hill  v.   Syracuse,      C.  65,  8  Scott,  148. 
&c.   R.   Co.   63   N.   Y.   101;   Boright  "  Gilhooley  v.  Sanborn,  128  Mass. 

v..  Springfield,  &c.  Co.  34  Minn.  352,  485.  But  see  Hinds  v.  Harbon,  58 
25  N.  W.  796;  Farnum  v.  Farnum,  Ind.  121;  Bast  v.  Leonard,  15  Minn. 
13  Gray  (Mass.),  508.    But  see  Side-      304. 

ner  v.  Fetter,  19  Ind.  310;  Tibbetts  For    other    cases    in    which    evl- 

v.  Sumner,  19  Pick.   (Mass.)   166.  dence  of  the  dealings  of  one  of  the 

"  Hartman  v.  Evans,  38  W.  Va.  parties  with  strangers  was  held  In- 
669,  18  S.  E.  810;  OttUlie  v.  Waech-      admissible,  see  Thompson  v.  Rich- 
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§  161.  When  collateral  evidence  may  be  admissible. — ^As  shown 
by  many  of  the  illustrations  given  in  the  preceding  sections-,  matters 
that  are  res  inter  alios  aetae  or  in  some  sense  collateral  may  often 
be  of  probative  value  and  logically  relevant.  In  some  instances  they 
are  nevertheless  excluded,  but  in  others  they  are  admitted.  If  the 
rule  excluding  them  be  considered  as  the  general  rule,  it  has  im- 
portant exceptions,  and  these  will  be  considered  in  the  following 
sections.  Such  evidence,  when  admissible,  is  usually  admissible 
only  for  certain  purposes  or  under  certain  issues,  and  there  is  some 
diversity  of  opinion  in  almost  every  instance  according  as  the  par- 
ticular court  leans  more  or  less  toward  the  doctrine  of  collateral 
inconvenience  excluding  evidence  because  of  surprise  or  prejudice 
or  confusion  of  issues.  In  some  jurisdictions,  however,  it  is  con- 
sidered that  the  matter  is  very  largely  in  the  discretion  of  the  trial 
court  under  many  circumstances.  The  most  important  instances 
in  which  such  evidence  is  usually  held  admissible  are  probably 
those  indicated  in  Stephen's  Digest  of  Evidence'^  in  the  following 
terms:  "When  there  is  a  question  whether  a  person  said  or  did 
something,  the  fact  that  he  said  or  did  something  of  the  same  sort 
on  a  different  occasion  may  be  proved,  if  it  shows  the  existence  on 
the  occasion  in  question  of  any  intention,  knowledge,  good  or  bad' 
faith,  malice,  or  other  state  of  mind,  or  of  any  state  of  body  or 
bodily  feeling,  the  existence  of  which  is  in  issue  or  is  deemed  to 
be  relevant  to  the  issue."  So,  when  there  is  a  question  as  to 
whether  an  act  was  accidental  or  intentional,  the  fact  that  it  formed 
part  of  a  series  of  similar  transactions,  in  each  of  which  the  person 
doing  it  was  concerned,  is  generally  relevant,  and,  in  many  cases, 
evidence  of  facts  showing  a  system,  design,  course  of  business,  habit, 
or  custom  is  admissible  for  some  purposes. °'  And  evidence  is  also 
frequently  admitted  in  seeking  a  responsible  cause  among  several 

mond,   &c.   R.   Co.   24   S.   Car.   366;  *=Reglna  v.  Gray,  4  F.  &  F.  1102; 

Appeal  of  Western  Penna.   R.   Co.  Regina  v.  Roden,  12  Cox  C.  C.  630. 

104   Pa.   St.    399;    Grubey   v.    Nat.  In  American  Surety  Co.  v.  Pauly, 

Bank,    133    111.    79,    24    N.    E.    575;  72  Fed.  470,  18  C.  C.  A.  644,  which 

Singer  Mfg.   Co.   v.   Armstrong,   17  was    an    action    against    a    surety 

Mich.  517;  Lewis  v.  Barker,  55  Vt.  company  on  the  bond  of  a  cashier, 

21;   Basford  v.  Parran,  8  Md.  360;  evidence  of  similar  fraudulent  and 

Halght   V.    Hamor,   83   Me.   453,   22  dishonest   acts   of   the   cashier  be- 

Atl.  369;   Ogle  v.   Brooks,   87   Ind.  fore  the  date  of  the  bond,  and  for 

600,   44   Am.    R.     778;     Magulre    v.  which  no  claim  was  made  against 

Middlesex  R.  Co.  115  Mass.  239.  the  company,  was  held  admissible 

"  Art.  11.  to   show   that  the   acts   on   which 
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possible  causes,  in  some  cases  in  which  it  would  otherwise  seem  to 
be  withia  the  rule  of  exclusion.**  In  all  such  cases  the  courts  that 
admit  it  consider  that  the  benefits  to  be  derived  from  it  more  than 
compensate  for  the  danger  or  inconvenience  caused  by  its  admission. 

§  162.  States  of  mind. — The  reasons  for  the  admission  of  such 
evidence  are  in  the  main  those  stated  by  a  learned  editor^"  with  refer- 
ence to  evidence  of  mental  states  substantially  as  follows :  To  prove 
purpose,  intent,  motive,  knowledge,  or  other  mental  state  is  a  ta,sk  of 
difficulty.  A  direct  appeal  to  the  judgment  of  Heaven,  by  ordeal, 
wager  of  battle,  or  the  like  was  considered  necessary  by  our  ancestors 
to  aid  consciously  feeble  resources  for  the  discovery  of  truth,  when 
locked  up  in  a  human  breast.  But  this  is  a  mystra-y  which  modem 
jurisprudence  by  the  use  of  reason  undertakes  to  unravel.  It  demands, 
however,  from  the  nature  of  the  problem,  a  certain  relaxation  of  the 
usual  rules  of  evidence.  Unless  the  person  whose  mental  state  is  in- 
volved admits  its  esistence,  the  fact  of  such  mental  state  can  be 
established  only  by  proof  of  its  natural  manifestations,  either  in 
language  or  conduct.  It  follows,  therefore,  that  in  cases  where  a 
mental  state  is  a  fact  in  issue,  the  usual  expressions  of  such  state 
are  competent.  The  exclamations  of  pain,  hatred,  or  malice;  the 
threat  of  revenge;  the  timid  expression  of  fear  by  a  mind  unduly 
influenced  to  do  what  its  sense  of  justice  repudiates,  and  the  like, 
are  admissible  in  any  case  where  such  a  mental  state  is  in  issue  or 
relevant,  not  as  hearsay  evidence  of  the  facts  stated,  but  as  original 
circumstantial  evidence  of  the  existence  of  the  state  of  mind  of  which 
they  are  the  usual  expression.  In  like  manner,  the  existence  of  such 
a  mental  state  may  be  proved  by  evidence  of  conduct  which  is  the 
usual  expression  of  such*  state.  It  naturally  follows  that  such  proof 
will  frequently  be  found  in  the  doing  of  an  act  at  another  time  similar 
to  the  one  as  to  which  the  issue  is  raised  in  the  case  on  trial.    That 

the  claim  In  suit  was  based  were  son,    &c.    R.    Co.    v.  Stanford,    12 

intentional,   and   not   merely   neg-  Kans.   354. 

ligent    or    accidental.      See,    also,  ™Mr.    Chamberlayne,   in   1   Tay- 

Continental   Ins.    Co.   v.    Insurance  lor's    Ev.    257,  n.  See,   also,    "EvI- 

Co.    &c.    51    Fed.    884;    Regina    v.  dence    of    Intent,"    22    Cent.    Law 

Richardson,  2  F.   &  F.  343,  8  Cox  Jour.  271;  2  Starkie  Ev.  §  739;  Zim- 

C.  C.  448.  mer  v.   Miller,   64  Md.   296,   1   Atl. 

"1   Taylor   Ev.    (Chamberlayne's  858,    859;    Hough   v.   Dickinson,   58 

Ed.)   257',  257";   Reeve  v.  Dennett,  Mich.  89,  24  N.  W.  809.     Exteriora 

145  Mass.  23;   Grand  Trunk  R.  Co.  acta    indicant    interiora    animi    se- 

V.  Richardson,  91  U.  S.  454;  Atchi-  creta.    8  Co.  Litt.  146. 
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such  proof  would  come  within  the  scope  of  the  rule  against  admitting 
res  inter  alios  actae,  does  not  affect  the  validity  of  the  reasoning 
under  which  it  is  received. 

§  163.  Intent,  motive  or  design. — The  existence  of  an  intention, 
a  motive,  plan  or  design,  on  the  part  of  a  person  to  do  a  thing  is  of 
some  probative  value  as  tending  to  show  that  it  was  done  by  him, 
and  there  are  many  instances  of  the  admission  of  such  evidence.*' 
Thus,  threats  made  by  an  accused  against  a  person  assailed  are  rele- 
vant for  this  purpose,  even  though  they  have  not  been  communicated 
to  the  latter.*^  And,  as  already  shown,  the  conduct  of  a  party  is 
frequently  the  strongest  circumstantial  evidence  of  his  iutention,  mo- 
tive, purpose  or  design.  Thus,  in  criminal  cases,  the  possession  of 
the  fruits  of  the  crime,**  tools  or  instruments  for  its  commission,** 
passing  counterfeit  bills  or  coin  or  uttering  forged  paper,'"  false  pre- 


'*  See,  for  instance,  in  addition 
to  those  hereinafter  referred  to, 
Baltimore,  &c.  R.  Co.  v.  State,  81 
Md.  371,  32  Atl.  201;  State  v.  Smith 
49  Conn.  376,  380;  Burton  v.  State, 
107  Ala.  68,  18  So.  240;  Cluverius 
V.  Commonwealth,  81  Va.  787,  813; 
Elliott  on  Roads  &  Sts.  (2d  ed.) 
§  156;  Covert  v.  Rogers,  38  Mich. 
363,  31  Am.  R.  319;  Sanderlin  v. 
Sanderlin,  24  Ga.  583;  Cook  v.  Carr, 
20  Md.  403;  Sharpe  v.  Graydon,  99 
Ind.  232;  Wilson  v.  Morse,  52  Wis. 
240,  9  N.  W.  1;  Hovey  v.  Grant, 
55  N.  H.  497. 

"Schoolcraft  v.  People,  117  111. 
271,  7  N.  B.  649;  Stitt  v.  State,  91 
Ala.  10,  8  So.  669,  24  Am.  St.  853; 
Cluck  v.  State,  40  Ind.  263;  Brown 
v.  State,  105  Ind.  385,  5  N.  E.  900; 
Hopkins  v.  Commonwealth,  50  Pa. 
St.  9,  88  Am.  Dec.  518;  Miller  v. 
State,  31  Tex.  Crim.  R.  609,  21  S. 
W.  925,  37  Am.  St.  836.  But  see 
State  v.  Norton,  82  N.  Car.  628. 
Evidence  of  isolated  threats  by 
third  persons,  unaccompanied  by 
any  overt  act,  is  generally  inadmis- 
sible.   Keith  V.  State,  157  Ind.  376, 


61  N.  E.  716.  See,  also,  Bird  v. 
United  States,  180  U.  S.  356,  21  Sup. 
Ct.  403.  Evidence  of  previous 
attempts  by  defendant  to  kill  the 
deceased  held  admissible  in  Johnka 
V.  State  (Neb.)  94  N.  W.  158. 

"•Walker  v.  State,  97  Ala.  85,  12 
So.  83;  Roberson  v.  State,  40  Fla. 
509,  24  So.  474;  Goldsberry  v.  State, 
(Neb.)  92  N.  W.  906;  Moncrief 
V.  State,  99  Ga.  295,  25  S.  E.  735. 

'•State  V.  Wayne,  62  Kans.  636, 
64  Pao.  69;  Williams  v.  People,  196 
111.  173,  63  N.  E.  681;  People  v. 
Scott,  153  N.  Y.  40,  46  N.  E.  1028; 
People  V.  Lamed,  7  N.  Y.  445;  Peo- 
ple V.  Higgins,  127  Mich.  291,  86 
N.  W.  812;  Commonwealth  v.  Day, 
138  Mass.  186;  Commonwealth  v. 
Choate,  105  Mass.  451;  State  v. 
Campbell,  7  N.  Dak.  58,  72  N.  W. 
935;  Regina  v.  Jarvis,  7  Cox  C.  C. 
63. 

""In  this  case  Commonwealth  v. 
Stone,  4  Mete.  (Mass.)  43;  see  also 
Commonwealth  v.  Bigelow,  8  Mete. 
(Mass.)  235;  People  v.  Farrell,  30 
Cal.  316;  Davis  v.  State,  58  Neb. 
465,  78  N.  W.  980. 
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tenses'^  lying  in  wait/^  making  experiments  or  inquiries  as  to  an 
act  of  the  same  sort/^  and  the  like/*  are  matters  that  are  generally 
relevant  and  admissible. 

And,  as  hereafter  shown,  this  is  true,  within  certain  limits,  al- 
though such  evidence  shows  the  commission  of  another  similar  crime. 
So,  while  a  conviction  may  often  be  had  without  any  proof  of  motive, 
yet  evidence  of  motive  is  generally  relevant  and  matters  clearly  col- 
lateral are  often  admitted  for  the  purpose  of  showing  a  motive  for  the 
commission  of  the  crime,'''  and  it  has  also  been  held  that  want  of 
apparent  motive  or  intent  may  be  shown  in  favor  of  the  accused.'" 


"  Commonwealth  v.  Eastman,  1 
Cush.  (Mass.)  189,  48  Am.  Dec.  596, 
and  note;  People  v.  Ascher,  126 
Mich.  637,  86  N.  W.  140;  State  v. 
Rivers,  58  la.  102,  43  Am.  R.  112; 
Mayer  v.  People,  80  N.  Y.  364; 
Trogdon  v.  Commonwealth,  31 
Gratt.  (Va.)  862;  Regina  v.  Fran- 
cis, L.  R.  2  C.  C.  128.  But  there  is 
some  conflict  as  to  this.  Strong  v. 
State,  86  Ind.  208,  44  Am.  R.  292, 
and  note;  Regina  v.  Holt,  Bell's 
C.  C.  280,  and  see  Commonwealth 
V.  Jackson,  132  Mass.  16.  Com- 
pare, also,  in  Indiana,  Shears  v. 
State,  147  Ind.  51,  54,  46  N.  E.  331, 
and  Crum  v.  State,  148  Ind.  401, 
412,  47  N.  E.  833,  the  one  appar- 
ently approving  Strong  v.  State, 
supra,  and  the  other  approving  the 
dissenting  opinion   therein. 

"Smalls  v.  State,  99  Ga.  25,  25 
S.  E.  614;  Prindle  v.  Glover,  4  Conn. 
266;  Parker  v.  Commonwealth 
(Ky.),  51  S.  W.  573. 

^  Walsh  V.  People,  88  N.  Y.  458; 
Jackson  v.  Commonwealth  (Ky.), 
38  S.  W.  422;  State  v.  Green,  Kir- 
by,  87;  Commonwealth  v.  Robin- 
son, 146  Mass.  571;  Commonwealth 
V.  Hersey,  2  Allen  (Mass.),  173,  177. 
But  see  Costelo  v.  Crowell,  139 
Mass.  588. 

"  See  People  v.  Winters,  29  Cal. 
658;  Long  v.  State,  52  Miss.  23; 
Commonwealth  v.  Wilson,  2  Cush. 


(Mass.)  590;  Commonwealth  v. 
Tuckerman,   10  Gray    (Mass.),   173. 

"=  See  State  v.  Burton,  63  Kans. 
602,  66  Pac.  633;  State  v.  Rose,  129 
N.  Car.  575,  40  S.  E.  83;  Weaver 
v.  State,  43  Tex.  Cr.  App.  340,  65 
S.  W.  534;  State  v.  Sheppard,  49 
W.  Va.  582,  39  S.  E.  676;  Caddell 
V.  State,  129  Ala.  57,  30  So.  76; 
Miller  v.  State,  130  Ala.  1,  30  So. 
379;  Musser  v.  State,  157  Ind.  423, 
61  N.  E.  1;  Quldas  v.  State,  78 
Miss.  622,  29  So.  525;  State  v.  God- 
dard,  162  Mo.  198,  62  S.  W.  697. 

"» White  V.  State,  53  Ind.  595; 
State  V.  Meche,  42  La.  Ann.  273, 
7  So.  573;  State  v.  Harrington,  12 
Nev.  125;  State  v.  Goddard,  162  Mo. 
198,  62  S.  W.  697;  People  v.  Griffin, 
77  Mich.  585,  43  N.  W.  1061;  Robin- 
son V.  State,  53  Md.  151,  36  Am. 
R.  399;  Schwabacher  v.  People, 
165  111.  618,  46  N.  E.  809. 

It  is  held  that  he  may  testify  di- 
rectly as  to  his  motive.  Greer  v. 
State,  53  Ind.  420;  Kerralns  v.  Peo- 
ple, 60  N.  Y.  221,  19  Am.  R.  158; 
Penwick  v.  State,  63  Md.  239;  Com- 
monwealth V.  Woodward,  102  Mass. 
155;  Cummings  v.  State,  50  Neb. 
274. 

But  not  as  to  Intent  where  it  is 
wholly  immaterial.  Ross  v.  State, 
116  Ind.  495,  19  N.  E.  451.  See, 
also,  Stewart  v.  State,  78  Ala.  436; 
Coates  V.  State,  31  Tex.  Cr.  App. 
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In  civil  cases  the  motive  or  intent  is  more  frequently  immaterial, 
but  when  it  is  material  and  relevant,  it  is  generally  held  that  it  may 
be  directly  testified  to/'  or  shown  by  circumstautial  evidence  such 
as  acts  or  conduct  from  which  the  inference  can  fairly  be  drawn. 
Proof  of  intent  or  motive  in  civil  actions  by  evidence  of  other  similar 
acts  is  most  often  resorted  to  in  cases  of  fraud/*  but,  as  shown  by 
many  of  the  illustrative  cases  referred  to  in  preceding  sections  and 
by  those  cited  below,^"  such  evidence  is  admissible  upon  many  other 
issues  where  intention  or  motive  is  material. 


257,  20  S.  W.  585;  State  v.  Shores, 
31  W.  Va.  491,  7  S.  B.  413,  13  Am. 
St.  875. 

"Wallace  v.  United  States,  162 
U.  S.  466,  16  Sup.  Ct.  859,  864; 
Over  v.  Schiffling,  102  Ind.  191;  Wil- 
son V.  Clark,  1  Ind.  App.  182,  27 
N.  E.  310;  Georgia  R.  &c.  Ck).  v. 
Bskew,  86  Ga.  641,  12  S.  E.  1061, 
22  Am.  St.  490;  Kennedy  v.  Ryall, 
67  N.  Y.  379;  Kerrains  v.  People, 
60  N.  Y.  221;  Seymour  v.  Wilson, 
14  N.  Y.  567;  Tasker  v.  Stanley, 
153  Mass.  148,  24  N.  E.  417;  Stearns 
V.  Gosselin,  58  Vt.  38;  Homans  v. 
Corning,  60  N.  H.  418;  Moore  v. 
May,  117  Wis.  192,  94  N.  W.  45; 
Gardom  v.  Woodward,  44  Kans. 
758,  25  Pac.  199,  21  Am.  St.  310, 
314,  and  note;  "Evidence  of  In- 
tent," 22  Cent.  L.  J.  271. 

A  few  courts  seem  to  deny  ttie 
right  to  directly  prove  intent  by 
the  actors  themselves.  See  Whe- 
less  v.  Rhodes,  70  Ala.  419;  Burke 
V.  State,  71  Ala.  377;  Hayv/ood  v. 
Poster,  16  Ohio,  88;  Bolen  v.  State, 
26  Ohio  St.  371.  And,  of  course, 
there  are  many  cases  in  which  a 
party  cannot  testify  as  to  his  se- 
cret intent,  especially  as  against 
others.  Lowe  v.  Chicago,  &c.  R. 
Co.  89  la.  420,  56  N.  W.  519;  Gale 
v.  Belknap,  &c.  Co.  41  N.  H.  170; 
Union,  &c.  Ins.  Co.  v.  Buchanan, 
100  Ind.  63.  See,  also,  Elliott 
Roads   &   Sts.    (2d   ed.)    §    156.     In 


Fowler  v.  Madison,  55  N.  H.  171, 
it  is  held  that  evidence  that  a  per- 
son declared  that  he  would  not  do 
a  certain  thing  is  not  admissible 
for  the  purpose  of  showing  that  he 
did  not  afterwards  do  it.  One  can- 
not, ordinarily  at  least,  testify  as 
to  the  motive  or  intent  of  another. 
Manufacturers',  &c.  Bank  v.  Koch, 
105  N.  Y.  630,  12  N.  E.  9;  Celiak  v. 
Klehr,  117  111.  643,  7  N.  E.  Ill; 
Rindskopf  v.  Myers,  77  Wis.  649, 
46  N.  W.  818;  Clement  v.  Cureton, 
36  Ala.  120.  But  in  Spencer  v.  Pe- 
terson, 41  Ore.  257,  68  Pac.  519,  It 
is  held  that  an  agent,  presumed  to 
know  his  principal's  intention, 
might  testify  as  to  what  it  was. 

"  Hennequin  v.  Naylor,  24  N.  Y. 
139;  Wilson  v.  Carpenter,  91  Va. 
183,  21  S.  B.  243;  French  v.  Ryan, 
104  Mich.  625,  62  N.  W.  1016;  Tur- 
ner V,  Luning,  105  Cal.  124,  38  Pac. 
687;  McKenney  v.  Dingley,  4 
Greenl.  (Me.)  172;  Whittier  v.  Var- 
ney,  10  N.  H.  291;  Mudsill,  &c.  Co. 
V.  Watrous,  61  Fed.  163.  See,  also, 
post,  §  184. 

But  compare  Harrison  v.  Yerby, 
(Ala.)  14  So.  321;  Johnson  v. 
Gullck,   46   Neb.   817,   65   N.  W.  883. 

'"' Crane  v.  Morris,  6  Pet.  (U.  S.) 
598,  618;  Gaspar  v.  Donaldson,  1 
Whart.  (Pa.)  227;  Gardner  v.  Gard- 
ner, 177  Pa.  St.  218,  35  Atl.  558; 
Converse   v.  Wales,  4  Allen  (Mass.), 
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§  164.  Malice. — Malice  may  be  proved  in  much  the  same  way  as 
intention,  purpose,  or  motive  generally.  Thus,  evidence  of  threats  is 
generally  admissible  as  tending  to  prove  malice.^""  So,  in  a  civil 
action  for  burning  several  of  the  plaintiff's  barns  at  different  times, 
although  the  statute  of  limitations  had  barred  any  right  of  action 
as  to  some  of  them,  it  was  held  that  evidence  that  the  defendant  had 
threatened  to  burn  "that  barn,"  without  specifying  which  one,  and 
that  he  was  in  the  neighborhood  of  one  while  it  was  burniug,  was 
admissible  to  show  malice  and  motive/"^  In  an  action  for  slander 
or  libel  evidence  of  the  repetition  or  republication  of  the  words  is 
admissible  to  show  malice.^"^  So,  in  actions  for  malicious  prosecu- 
512;    Hoppe  v.  Byers,   60  Md.   381;       cases    of   libel    or    slander,    Harris 


Doe  V.  Palmer,  16  Q.  B.  747. 

Good  or  bad  faith:  McEwen  v. 
Johnson,  7  Cal.  258;  Cooper  v. 
Smith,  119  Ind.  313,  21  N.  B.  887; 
Baldwin  v.  Threlkeld,  8  Ind.  App. 
312,  34  N.  B.  851;  Trinidad,  &c. 
Co.  V.  Trinidad,  &c.  Co.  119  Fed. 
134,  138;  Stackable  v.  Stackable, 
65  Mich.  515,  32  N.  W.  808;  O'Neil 
V.  Wills  Point  Bank,  67  Tex.  36, 
2  S.  W.  754;  United  States  v.  Gen- 
try, 119  Fed.  70;  Texas,  &c.  Co. 
V.  Lawson,  10  Tex.  Civ.  App.  491, 
31  S.  W.  843;  Sokeen  v.  Burn- 
stead,  1  Hurl.  &c.  358.  See,  gener- 
ally, Bottomley  v.  United  States, 
1  Story,  135;  Harvey  v.  Stevens, 
58  N.  H.  338;  Hale  v.  Taylor,  45 
N.  H.  405;  Donnelly  v.  Simonton, 
13  Minn.  301;  "Evidence  of  Intent," 
22  Cent.  Law  Jour.  271. 

""  Hopkins  v.  Commonwealth,  50 
Pa.  St.  9,  88  Am.  Dec.  518;  State 
V.  Vance,  29  Wash.  435,  70  Pac.  34; 
Commonwealth  v.  Holmes,  157 
Mass.  233,  32  N.  E.  6.  See,  also, 
for  instances  of  evidence  of  col- 
lateral acts  held  admissible  to  show 
malice,  Ross  v.  State,  62  Ala.  224; 
People  V.  Jones,  99  N.  Y.  667;  Bot- 
tomley V.  United  States,  1  Story, 
135;  Castle  v.  Bullard,  23  How. 
(U.  S.)  172.  See,  also,  as  to  threats, 
hostile    relations    and    the    like   in 


V.  Zanone,  93  Cal.  59,  28  Pac.  845; 
Beals  V.  Thompson,  149  Mass.  405, 
21  N.  B.  959;  Thibault  v.  Sessions, 
101  Mich.  279,  59  N.  W.  624  (re- 
fusal to  retract) ;  Hintz  v.  Graup- 
ner,  138  111.  158,  27  N.  E.  935;  Ran- 
som V.  McCurley,  140  111.  626,  31 
N.  B.  119;  Atwater  v.  Morning 
News  Co.  67  Conn.  504,  34  Atl.  865; 
Provost  v.  Brueck,  110  Mich.  136, 
67  N.  W.  1114;  Commonwealth  v. 
Damon,  136  Mass.  441. 

•"Mead  v.  Husted,  49  Conn.  336. 

"^Lanter  v.  McBwen,  8  Blackf. 
(Ind.)  495;  Chamberlin  v.  Vance, 
51  Cal.  75;  Grace  v.  Mc Arthur,  76 
Wis.  641,  45  N.  W.  518;  Ward  v. 
Dick,  47  Conn.  300,  36  Am.  R. 
57;  Ellis  v.  Whitehead,  95  Mich. 
105,  54  N.  W.  752;  Cruikshank  v. 
Gordon,  118  N.  Y.  178,  ^3  N.  E. 
457  (before  action  brought) ;  Pear- 
son V.  Lemaitre,  5  M.  &  G.  700,  44 
B.  C.  L.  366;  Barrett  v.  Long,  3 
H.  L.  Cas.  395.  So  as  to  similar 
words,  or  words  of  a  similar  im- 
port, although  this  has  been  ques- 
tioned by  a  few  courts.  Indeed, 
the  weight  of  authority  seems  to 
be  that  other  slanderous  or  libel- 
ous statements  or  publications  by 
the  defendant  against  the  plaintiff 
are  admissible,  but  there  is  con- 
siderable conflict  upon   this  ques- 
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tion  evidence  of  successive  suits  or  attempts  to  prosecute  on  the  same 
groundless  charge  is  admissible  on  the  question  of  malice;^"'  and  a 
wide  latitude  is  allowed  in  the  admission  of  evidence  of  the  defend- 
ant's acts,  conduct  and  declarations  and  the  relations  between  the 
parties.^"*  Evidence  is  also  admissible  in  a  proper  case,  to  negative 
or  show  the  want  of  malice.^"^ 

§  165.  Knowledge. — In  many  cases  it  is  important  to  prove 
'knowledge  or  scienter,  and  evidence  of  matters  collateral  to  the  main 
issue  is  often  admitted  for  this  purpose.  Evidence  of  character,  or, 
rather,  reputed  character,  may  be  admissible  for  this  purpose,  as,  for 
instance,  where  an  employer  is  sought  to  be  held  responsible  for 
knowingly  employing  or  retaining  in  his  service  an  incompetent  em- 
ploye,'"' or  in  a  prosecution  for  homicide,  where  the  accused  seeks 


tion.  See  18  Am.  &  Eng.  Bncy.  Li. 
(2d  ed.)  1010,  1011. 

'"  Stevens  v.  Brainard,  61  Minn. 
265,  63  N.  W.  477;  Cooney  v.  Chase. 
81  Mich.  203,  45  N.  W.  833;  Schu- 
mann V.  Torbett,  86  Ga.  25. 

'"Lunsford  v.  Dietrich,  93  Ala. 
565,  9  So.  308,  30  Am.  St.  79;  Marks 
v.  Hastings,  101  Ala.  165,  13  So. 
297;  Bitting  v.  Ten  Byck,  82  Ind. 
421;  Smith  v.  McDaniel,  5  Ind.  App. 
581,  32  N.  E.  798;  Holden  v.  Mer- 
ritt,  92  la.  707,  61  N.  W.  390;  Par- 
ker V.  Parker,  102  la.  500,  71  N. 
W.  421;  Williard  v.  Pettit,  153  111. 
663,  39  N.  E.  991,  affirming  54  111. 
App.  257. 

"» Brewer  v.  Watson,  71  Ala.  299, 
46  Am.  R.  318;  Sherman  v.  Kort- 
right,  52  Barb.  (N.  T.)  267. 

""  Such  evidence  is  generally  held 
Inadmissible  to  show  the  fact  of 
incompetency,  but  where  that  fact 
is  shown  and  the  circumstances 
are  such  that  the  employer  may  be 
presumed  to  have  known,  or  ought 
to  have  known,  it  from  the  rep- 
utation of  the  employe,  it  is  ad- 
missible upon  the  question  of  no- 
tice or  knowledge.  Gier  v.  Los 
Angeles,  &c.  Co.  108  Cal.  129,  134, 
41  Pac.  22;  Lake  Shore,  &c.  R.  Co. 


V.  Stupak,  123  Ind.  210,  23  N.  E. 
246;  Wabash  R.  Co.  v.  Kelley,  153 
Ind.  119,  52  N.  E.  152;  Acme  Coal, 
&c.  Co.  V.  Mclver,  5  Colo.  App.  267, 
38  Pac.  596;  Western  Stone  Co.  v. 
Whalen,  151  111.  472,  484,  38  N.  B. 
241,  42  Am.  St.  244;  Monahan  v. 
Worcester,  150  Mass.  439,  23  N.  E. 
228,  15  Am.  St.  226;  Driscoll  v. 
Fall  River,  163  Mass.  105,  39  N.  E. 
1003;  Grube  v.  Missouri  Pac.  R.  Co. 
98  Mo.  330,  11  S.  W.  736,  14  Am. 
St.  645.  See,  also,  Malone  v.  Haw- 
ley,  46  Cal.  409.  Nickname  held 
admissible.  Park  v.  New  York, 
&c.  R.  Co.  85  Hun  (N.  Y.)  184,  but 
inadmissible  in  St.  Louis,  &c.  R. 
Co.  V.  Corgan,  49  111.  App.  229. 
Habitual  acts  of  negligence  and 
even  specific  acts  that  the  employer 
ought  to  have  known  of  have  also 
been  held  admissible  for  this  pur- 
pose. Houston,  &c.  R.  Co.  v.  Pat- 
ton  (Tex.),  9  S.  W.  175:  Wabash 
Western  R.  Co.  v.  Brow,  65  Fed. 
941;  Pittsburgh,  &c.  R.  Co.  v.  Ruby, 
38  Ind.  294,  10  Am.  R.  Ill;  Couch 
V.  Watson  Coal  Co.  46  la.  17; 
Baulec  v.  New  York,  &c.  R.  Co. 
59  N.  Y.  356,  360,  17  Am.  R.  325; 
Gier  v.  Los  Angeles,  &c.  Co.  108 
Cal.  129,  134,  41  Pac.  22.    But  com- 
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to  show  that  he  acted  in  self  defense  under  well  grounded  or  reason- 
able apprehension  of  great  bodily  injury  or  death  from  the  attack  of 
the  deceased.^"^  Communicated  threats  are  admissible  in  such  a  ease 
for  the  same  purpose.^"'  Evidence  of  the  receipt  of  stolen  goods  at  other 
times  by  the  accused  from  the  same  thief  is  likewise  relevant  for  the 
purpose  of  showing  guilty  knowledge  where  it  is  in  issue,^"^  and  in 
a  recent  case^"^"  it  is  held  that  evidence  is  admissible  of  the  receipt  of 


pare  Hatt  v.  Nay,  144  Mass.  186; 
Olsen  V.  Andrews,  168  Mass.  261, 
47  N.  E.  90;  Frazier  v.  Pennsyl- 
vania R.  Co.  38  Pa.  St.  104,  110,  80 
Am.  Dec.  467.  So  if  the  employe 
knew,  or  the  circumstances  are  such 
that  he  ought  to  have  known  or 
must  probably  have  known,  the 
reputation  of  his  fellow-servant  for 
incompetency,  such  evidence  is  ad- 
missible as  against  him.  Texas, 
&c.  R.  Co.  V.  Johnson,  89  Tex.  519, 
35  S.  W.  1042;  Western  Stone  Co. 
V.  Whalen,  151  111.  472,  38  N.  E. 
241,  42  Am.  St.  244.  But  specific 
acts  of  negligence  are  not  so  often 
admissible  against  the  employe  be- 
cause he  is  not  so  often  in  a  posi- 
tion to  know  of  them. 

'"Smith  V.  United  States,  161 
U.  S.  85,  16  Sup.  Ct.  483,  484; 
State  V.  Nett,  50  Wis.  524,  7  N.  W. 
344;  Powell  v.  State,  101  Ga.  9,  29 
S.  E.  309,  65  Am.  St.  277,  and  note; 
Childers  v.  SUte,  30  Tex.  App.  160, 
16  S.  W.  903,  28  Am.  St.  899;  State 
V.  Turner,  29  S.  Car.  34,  6  S.  E. 
891,  13  Am.  St.  706,  and  note; 
Garner  v.  State,  28  Fla.  113,  9  So. 
835,  29  Am.  St.  232,  and  note;  State 
V.  Burton,  63  Kans.  602,  66  Pac. 
633. 

'»» Allison  V.  United  States,  160 
U.  S.  203,  16  Sup.  Ct.  252,  257; 
Wallace  v.  United  States,  162  U.  S. 
466,  16  Sup.  Ct.  859;  Kairr  v. 
State,  100  Ala.  4,  14  So.  851,  46  Am. 
St.  17;  King  v.  State,  65  Miss.  576, 
5  So.  97,  7  Am.  St.  681;  Alexander 
V.  State,  25  Tex.  App.  260,  7  S.  W. 


867,  8  Am.  St.  438;  Hampton  v. 
State  (Tex.  Cr.  App.),  65  S.  W. 
526. 

Evidence  of  uncommunicated 
threats  or  character  for  violence  is 
also  admissible  in  some  cases  as 
tending  to  show  that  the  deceased 
was  the  aggressor.  Wiggins  v.  Peo- 
ple, 93  U.  S.  465;  Stokes  v.  People, 
53  N.  Y.  164,  174;  Campbell  v.  Peo- 
ple, 16  111.  17,  61  Am.  Dec.  49; 
Holler  V.  State,  37  Ind.  57;  State 
V.  Spendlove,  44  Kans.  1,  24  Pac. 
67;  Pritchett  v.  State,  22  Ala.  39, 
58  Am.  Dec.  250,  and  note;  Lever- 
ich  V.  State,  105  Ind.  277,  4  N.  E. 
852;  People  v.  Scoggins,  37  Cal. 
676;  State  v.  Smith,  164  Mo.  567. 
65  S.  W.  270. 

"°°  Shriedley  v.  State,  23  Ohio  St. 
130,  142;  Morgan  v.  State,  31  Tex. 
Cr.  R.  1,  18  S.  W.  647;  Coleman 
V.  People,  58  N.  Y.  555;  People  v. 
Shulman,  reported  in  note  to  80 
N.  Y.  373;  Williams  v.  People,  166 
111.  132,  46  N.  E.  749;  De  Voto  v. 
Commonwealth,  3  Mete.  (Ky.)  417; 
Rex  V.  Dunn,  1  Moody  Cr.  Cas.  146. 
See,  also.  People  v.  Grossman,  168 
N.  Y.  47,  60  N.  B.  1050. 

"°Goldsberry  v.  State  (Neb.),  92 
N.  W.  906,  reviewed  and  approved 
in  56  Cent.  Law  Jour.  123.  The 
court  laid  down  and  applied  the 
rule  as  follows: 

"Where  the  facts  and  circum- 
stances surrounding  the  collateral 
offenses  are  related  to  and  so  con- 
nected with  the  principal  offense 
charged  as  to  logically  warrant  the 
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stolen  property  from  one  of  the  parties  concerned  in  the  delivery  of 
the  property  in  the  principal  offense  charged,  both  before  and  after 
the  time  laid  in  the  information,  where  such  collateral  transactions 
are  closely  related  thereto  in  time.  Evidence  of  flight  or  other  similar 
conduct  of  the  accused  might  also  be  placed  under  this  head  as 
tending  to  show  knowledge  or  a  consciousness  of  guilt.^^^  As  else- 
where shown,  scienter  is  frequently  important  in  cases  of  alleged 
fraud  and  may  often  be  shown  by  evidence  of  the  kind,  under  con- 
sideration. So,  reputed  financial  standing  or  insolvency,^ ^^  the  re- 
puted existence  or  dissolution  of  a  partoership,'^^^  and.  many  other 
matters  of  notoriety,^^*  may  often  be  shown  upon  the  question  oi 
notice  or  knowledge.  In  an  action  against  the  owner  of  a  vicious  animal 
the  question  of  knowledge  is  often  material,  and  in  such  cases  evidence 
of  its  habit  or  reputation/^^  and  it' seems,  of  other  particular  instan- 


Inference  of  guilty  knowledge  in 
receipt  of  the  property  charged  in 
the  information,  evidence  of  the 
collateral  offenses  is  competent  and 
material,  even  though  the  person 
from  whom  the  property  was  re- 
ceived in  the  collateral  transac- 
tions was  not  the  only  one  con- 
cerned in  the  delivery  of  the  prop- 
erty constituting  the  principal  of- 
fense charged."  For  other  in- 
stances of  the  admission  of  such 
matters  t  o  show  knowledge  in 
criminal  cases  see  Commonwealth 
V.  Coe,  115  Mass.  481;  Common- 
wealth v.  Hall,  4  Allen  (Mass.), 
305;  Commonwealth  v.  White,  145 
Mass.  392;  Tarbot  v.  State,  38  Ohio 
St.  581;  Bersch  v.  State,  13  Ind. 
434;  People  v.  Everhardt,  104  N. 
Y.  591. 

"'  See  Hudson  v.  State,  101  Ga. 
520,  28  S.  E.  1010;  State  v.  Harris, 
48  La.  Ann.  1189,  20  So.  729;  Ryan 
V.  People,  79  N.  Y.  593,  601;  An- 
derson V.  State,  147  Ind.  445,  46  N. 
E.  901;  Crossfleld's  Trial,  26  How. 
St.  Tr.  1,  216. 

""  Brander  v.  Perriday,  16  La. 
296;  Brooks  v.  Thomas,  8  Md.  367; 
Boardman    v.     Kibbee,     10    Gush. 


(Mass.)  545;  Carpenter  v.  Leon- 
ard, 8  Allen  (Mass.)  32;  Heywood 
v.  Reed,  4  Gray  (Mass.),  574,  579; 
Price  v.  Mazange  &  Co.  31  Ala. 
701,  707;  Branch  Bank  v.  Parker, 
5  Ala.  731,  736;  Kuglar  v.  Garner, 
74  Ga.  765,  768;  Gordon  v.  Ritenour, 
87  Mo.  54. 

"'  Humes  v.  O'Bryan,  &c.  74  Ala. 
64,  81;  Roberts  v.  Spencer,  123 
Mass.  397.  See,  also,  Robinson  v. 
Worden,    33   Mich.    316. 

'"  See  Crane  v.  Missouri  Pac.  R. 
Co.  87  Mo.  588;  Benoist  v.  Darby, 
12  Mo.  196;  Commonwealth  v.  Rob- 
inson, 1  Gray  (Mass.)  555  (news- 
paper publication  as  to  one  who 
usually  read  the  paper);  Godfrey 
V.  Macauley,  Peake  155  (same); 
Stallings  v.  State,  33  Ala.  425.  But 
compare  Dunbar  v.  Mulry,  8  Gray 
(Mass.)  163;  Lewis  v.  Andrews, 
53  Hun,  638,  6  N.  Y.  S.  247,  aflBrmed 
in  127  N.  Y.  673,  27  N.  E.  1044; 
Tucker  v.  Constable,  16  Ore.  407, 
19  Pac.  13. 

""Cameron  v.  Bryan,  89  la.  214, 
56  N.  W.  434;  Knowles  v.  Mulder, 
74  Mich.  202,  16  Am.  St.  627,  and 
note;  Broderick  v.  Higginson,  169 
Mass.  482,  48  N.  E.  269,  01  Am.  St. 
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ces""  of  similar  vicious  behavior  on  its  part  is  generally  admissible. 
Many  instances  of  the  use  of  such  evidence  to  show  notice  or  knowl- 
edge are  found  in  negligence  cases/^^  but  some  of  them  have  already 
been  referred  to  and  others  will  be  considered  in  a  subsequent  section, 
and  it  will  be  sufficient  here  to  call  attention  to  one  or  two  instances 
of  a  somewhat  unusual  application  of  it.  In  one  case  testimony 
as  to  the  general  reputation  of  a  horse,  among  the  defendant's  drivers, 
as  being  "fractious"  and  unsafe,  was  admitted  to  show  that  the 
defendant  was  negligent  in  using  the  horse  after  the  defendant  had, 
or  ought  to  have  had,  knowledge  that  the  horse  was  unsafe.^^*  In 
another  case  where  the  plaintiff  sued  for  personal  injuries  caused 
by  the  fall  of  an  elevator  in  which  he  was  a  passenger  it  was  held  that 
evidence  of  advice  given  by  one  who  put  in  the  elevator,  and  what 
the  effect  would  be  if  his  directions  were  disregarded,  was  admissible 
for  the  purpose  of  showing  that  the  defendant  had  knowledge  of 
facts  which  would  constitute  negligence.^^* 

§  166.  Physical  capacity — Appearance — Skill. — Physical  strength 
or  capacity  may  sometimes  be  shown  by  evidence  of  the  conduct  or 
appearance  of  the  party  or  his  exhibition  of  such  capacity  in  other 
instances,^^"  and  the  same  sort  of  evidence  has  been  admitted  to  show 


296;  Fake  v.  Addicks,  45  Minn.  37, 
47  N.  W.  450,  22  Am.  St.  716;  Triolo 
V.  Foster  (Tex.  Civ.  App.),  57  S. 
W.  698.  But  compare  Norrls  v. 
Warner,  59  111.  App.  300. 

'"  See    Broderick    v.    Higginson, 
169    Mass.    482,    48    N.    E.    269,    61 
Am.   St.  296;   Kennon  v.  Gilmer,  5 
Mont.    257,    51   Am.   R.   45;    Robin- 
son   V.    Marino,    3    Wash.    434,    28 
Pac.  752,  28  Am.  St.  50;  Murray  v. 
Young,    12    Bush.    (Ky.)    337;    Mc- 
Caskill  V.  Elliott,  5  Strobh.  196, 197 
Kittredge  v.   Elliott,   16  N.   H.   77 
Keenan    v.    Hayden,    39    Wis.    558 
Arnold    v.    Norton,    25    Conn.    92 
Worth  v.  Gilling,  L.  R.  2  C.  P.  1, 
3. 

"'  From  the  many  authorities 
upon  the  subject  we  cite  a  few  in 
which  the  questions  were  carefully 
considered  and  many  other  au- 
thorities reviewed.     City  of  Delphi 


v.  Lowery,  74  Ind.  520,  39  Am.  R. 
98;  District  of  Columbia  y.  Arms, 
107  U.  S.  519,  2  Sup.  Ct.  840; 
Spearbracker  v.  Larrabee,  64  Wis. 
573,  25  N.  W.  555;  Yeager  v.  Spirit 
Lake,  115  la.  593,  88  N.  W.  1095; 
Armstrong  v.  Ackley,  71  la.  76,  32 
N.  W.  180;  Post  v.  Boston,  141  Mass. 
189;  Phelps  v.  Winona,  &c.  R.  Co. 
37  Minn.  485,  35  N.  W.  723,  5  Am. 
St.  867;  Byard  v.  Palace,  &c.  Co.  85 
Minn.  363,  88  N.  W.  998. 

"'Wornsdorf  v.  Detroit  City  R. 
Co.  75  Mich.  472,  42  N.  W.  1000. 

"•Smith  V.  Whittier,  95  Cal.  279, 
30  Pac.  529.  See,  also,  Simmons 
V.  New  Bedford,  &c.  Co.  97  Mass. 
361,  93  Am.  Dec.  99. 

""Keith  V.  New  Haven,  &c.  Co. 
140  Mass.  175,  3  N.  E.  28;  State 
V.  Wentworth,  37  N.  H.  196,  211; 
State  V.  Knapp,  45  N.  H.  148,  154. 
But  see  People  v.  Corey,  148  N.  Y. 
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skill  or  dexterity.^^^  So,  where  sanity  or  insanity^^^  or  other  mental 
or  physical  condition^^^  is  in  question,  evidence  of  conduct,  condition 
and  appearance  of  the  party  at  other  times  is  frequently  admissible. 
A  person's  appearance  may  also  be  some  evidence  as  to  his  age,^-* 
approximately,  although  not,  ordinarily,  as  to  his  exact  age;  and 
the  resemblance  of  one  person  to  another  may  be  shown  in  some 


476,  42  N.  E.  1066;  Hilliard  v. 
Beattie, '59  N.  H.  462;  Ellis  v. 
Short,  21  Pick.  (Mass.)  142;  State 
V.  Gushing,  17  Wash.  544,  55  Pao. 
12.  S*,  also.  Commonwealth  v. 
Carter  (Mass.),  66  N.  B.  716. 

>2i  Commonwealth  v.  Choate,  105 
Mass.  451;  Keith  v.  New  Haven, 
&c.  Co.  140  Mass.  175,  3  N.  E.  28; 
Costelo  v.  Crowell,  139  Mass.  588; 
Rex  V.  Williamson,  3  C.  &  P.  635; 
Regina  v.  Whitehead,  3  C.  &  K. 
202.  See,  also,  Sanderson  v.  Fraz- 
ier,  8  Colo.  79,  5  Pac.  632,  54  Am. 
R.  544.  But  not,  ordinarily,  to 
show  that  a  person  was  or  was  not 
negligent  at  the  time  in  question. 
Slade  V.  State,  2  Ind.  33;  Morris 
v.  Town  of  East  Haven,  41  Conn. 
252;  Otis,  &c.  v.  Thorn,  23  Ala. 
469;  Emery  v.  Raleigh,  &c.  R.  Co. 
102  N.  Car.  209,  9  S.  E.  139. 

^''  St.  Louis,  &c.  R.  Co.  V.  Green- 
thai,  77  Fed.  150;  United  States 
V.  Holmes,  1  Cliff,  98;  Green  v. 
State,  59  Ark.  246,  249,  27  S.  W. 
5;  State  v.  Hays,  22  La.  Ann.  39; 
Bower  v.  Bower,  142  Ind.  194,  41 
N.  E.  523;  Grand  Lodge  v.  Wiet- 
ing,  168  111.  408,  48  N.  E.  59  (sui- 
cide) ;  Bachmeyer  v.  Mutual,  &c. 
Ass'n,  87  Wis.  325,  340  (same); 
Fountain  v.  Brown,  38  Ala.  72,  74 
(unnatural  distribution  of  proper- 
ty) ;  In  re  Burns'  Will,  121  N.  Car. 
336,  28  S.  E.  519  (same).  And  many 
matters  even  more  clearly  collater- 
al. See  Sawyer  v.  State,  35  Ind. 
80,  84;  People  v.  Wood,  126  N.  Y. 
249,    27    N.    E.    362;    Burkhart    v. 


Gladish,  123  Ind.  337,  24  N.  E.  118; 
Walsh  V.  People,  88  N.  Y.  458,  467; 
People  V.  Garbutt,  17  Mich.  9,  97 
Am.    Dec.   162. 

"'  Commonwealth  v.  Campbell, 
155  Mass.  537,  30  N.  E.  72;  Cowley 
V.  People,  83  N.  Y.  464,  477;  Mc- 
Lean V.  State,  16  Ala.  672,  679; 
People  V.  Griffin,  117  Cal.  583,  49 
Pac.  711;  Taylor,  &c.  R.  Co.  v. 
Warner,  88  Tex.  642,  32  S.  W.  868; 
Harp  V.  Parr,  168  111.  459,  48  N. 
E.  113;  Manatt  v.  Scott,  106  la. 
203,  76  N.  W.  717;  Beavan  v.  Mc- 
Donnell, 10  Exch.  184.  See,  also, 
as  to  intoxication.  Bagley  v.  Ma- 
son, 69  Vt.  175,  37  Atl.  287;  State 
V.  Harris,  100  la.  188,  69  N.  W. 
413;  Fleming  v.  State,  5  Humph, 
(Tenn.)  564. 

"*  Commonwealth  v.  Hollis,  170 
Mass.  433,  49  N.  E.  632;  Hermann 
V.  State,  73  Wis.  248,  41  N.  W.  171, 
9  Am.  St.  789;  State  v.  Arnold,  13 
Ired.  L.  (N.  Car.)  184;  Eisner  v. 
Supreme  Lodge,  98  Mo.  640,  11  S. 
W.  "991;  Bice  v.  State,  37  Tex.  Cr. 
App.  38,  38  S.  W.  803.  See,  also, 
Benson  v.  McPadden,  50  Ind.  431; 
State  V.  Bernstein,  99  la.  5,  68  N. 
W.  442;  State  v.  Grubb,  55  Kans. 
678,  41  Pac.  951.  But  compare 
Shinger  v.  State,  53  Ind.  251;  Bird 
V.  Stone,  104  Ind.  384,  3  N.  E.  827. 
In  Earl  v.  Lefler,  46  Hun  (N.  Y.) 
9,  the  age  of  a  horse  was  proved 
by  an  impression  or  cast  of  hia 
mouth  in  connection  with  the  evl' 
dence  of  the  person  who  took  It. 
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jurisdictions,  in  certain  cases,  as,  for  instance,  in  bastardy  proceed- 
ings, by  exhibition  to  the  jury.^''^  A  similar  question  sometimes  arises 
with  reference  to  handwriting,  but  that  will  be  considered  elsewhere. 

§  167.  Character  evidence — Generally — Civil  cases.' — The  charac- 
ter of  a  person  cannot,  as  a  general  rule,  be  shown  for  the  purpose 
of  proving  that  he  did  or  did  not  do  a  certain  thing.  In  many  cases 
his  character,  if  proved,  might  throw  light  upon  the  issue,  and  be 
of  more  or  less  probative  value,  but  it  has  been  well  settled,  from 
the  earliest  period,  that  such  evidence  is  not,  in  general,  admissible 
either  in  civil  or  crimiaal  cases.^^"  One  reason  for  excluding  it  is  its 
unreliability  in  that  it  may  be  easily  affected  by  passion  or  prejudice 
on  the  part  of  the  witness  testifying,  and  also  the  danger  that  it  may 
prejudice  and  be  given  undue  weight  by  the  jury.  So,  especially  in 
many  civil  cases,  the  exclusion  of  character  evidence  rests  also  upon 
the  slight  value  which  it  has  to  establish  any  fact  in  issue,  coupled 
with  the  danger  of  leading  the  jury  into  collateral  inquiry  which 


"^Finnegan  v.  Dugan,  14  Allen 
(Mass.)  197;  Scott  v.  Donovan,  153 
Mass.  378,  26  N.  B.  871;  Gaunt  v. 
State,  50  N.  J.  L.  490,  14  Atl.  600; 
Jones  V.  Jones,  45  Md.  144;  State 
V.  Britt,  78  N.  Car.  439;  State  v. 
Woodruff,  67  N.  Car.  89;  Crow  v. 
Jordon,  49  Ohio  St.  655,  32  N.  E. 
750;  State  v.  Saidell,  70  N.  H.  174, 
46  Atl.  1083;  Barnes  v.  State,  37 
Tex.  Crim.  320,  39  S.  W.  684; 
Shorten  v.  Judd,  56  Kans.  43,  42 
Pac.  337,  54  Am.  St.  587.  But  in 
many  jurisdictions  the  contrary 
rule  prevails.  Risk  v.  State,  19 
Ind.  152;  La  Matt  v.  State,  128  Ind. 
123, 27  N.  E.  346;  Keniston  v.  Rowe 
16  Me.  38;  Clark  v.  Bradstreet,  80 
Me.  454,  15  Atl.  56,  6  Am.  St.  221; 
Hanawalt  v.  State,  64  Wis.  84,  24 
N.  W.  489,  54  Am.  R.  588;  Hutch- 
inson V.  State,  19  Neb.  262,  27  N. 
W.  113;  State  v.  Harvey,  112  la. 
416,  84  N.  W.  535,  52  L.  R.  A.  500 
(but  compare  State  v.  Smith,  54  la. 
104,  6  N.  W.  153,  37  Am.  R.  192); 
State  V.  Brathrode,  81  Minn.  501, 
84  N.  W.  340;  Harrison  v.  People, 


81  111.  App.  93  (but  compare  Mor- 
rison V.  People,  52  111.  App.  482). 

"'  Attorney  General  v.  Bowman, 
2  Bos.  &  P.  532,  note  a;  Houghtal- 
ing  V.  Kelderhouse,  2  Barb.  (N.  Y.) 
149;  Woodruff  v.  Whittlesey,  Kirb. 
(Conn.)  60,  62;  Humphrey  v. 
Humphrey,  7  Conn.  117;  Matthews 
V.  Huntley,  9  N.  H.  146;  Ander- 
son's Ex'rs  V.  Long,  10  Serg.  &  R. 
(Pa.)  55,  61.  See,  also,  the  cases 
cited  in  the  following  notes  and 
leading  articles  in  25  Cent.  L. 
J.  146,  148;  16  Cent.  L.  J. 
202;  32  Am.  L.  Reg.  (N.  S.)  229, 
and  note  in  20  L.  R.  A.  609-619. 
Starkie  states  the  exceptions  under 
which  such  evidence  is  admissible, 
as  follows:  First,  to  afford  a  pre- 
sumption that  a  particular  party 
has  or  has  not  been  guilty  of  a 
criminal  act.  Secondly,  to  affect 
the  damages  in  particular  cases, 
where  their  amount  depends  upon 
the  character  and  conduct  of  any 
individual,  and  thirdly,  to  impeach 
or  confirm  the  veracity  of  a  wit- 
ness 2  Starkie  Ev.   §   365. 
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will  confuse  and  obscure  the  real  issues.  In  civil  actions  the  use 
of  character  evidence  is  usually  attempted  in  cases  of  tort  where 
there  is  some  violent,  malicious,  or  fraudulent  element  involved,  or 
in  cases  of  contract  where  fraud  is  charged,  but  it  is  almost  invariably 
held  inadmissible,  except  in  a  very  limited  class  of  cases.  Thus,  evi- 
dence of  good  character  is  inadmissible  in  an  action  for  assault  and 
battery  to  show  that  defendant  did  not  commit  the  act,  or  to  rebut 
malice,^^^  in  an  action  for  damages  for  false  representations,^^'  and 
in  an  action  under  the  Missouri  statute  for  wrongfully  killing  plain- 
tiff's husband.^''®  Evidence  of  the  bad  character  of  the  plaintiff  is 
not  admissible  in  -mitigation  of  damages  in  an  action  of  assault  and 
battery,^^"  nor  in  an  action  for  seduction  of  plaintiff's  daughter;"' 
and  there  are  many  other  illustrations  of  the  general  rule  in  actions 
ex  delicto,  such  as  trespass,  trover,  and  the  like.'^^ 

For  still  more  obvious  reasons  character  evidence  is  generally  in- 
admissible in  cases  of  contract.  Thus,  evidence  of  bad  character 
of  the  plaintiff  in  an  action  on  a  promissory  note  is  not  admissible 
to  show  that  he  did  not  take  it  in  good  faith,  but  was  a  party  to  fraud 
affecting  the  note.'^^  E"or  is  evidence  of  good  character  admissible  to 
disprove  charges  of  fraud  in  an  attachment  suit,^^*  nor  in  an  equity 
suit  to  have  an  alleged  fraudulent  transaction  set  aside,  or  to  set 
aside  a  deed  on  the  ground  of  fraud.^''°  Evidence  of  good  character  is 
not  admissible  in  aa  action  on  a  policy  of  insurance  to  rebut  the 
charge  that  plaintiff  himself  burned  the  buildings,^^^  nor  in  an  action 

'"Soule  v.  Bruce,  67  Me.  584;  v.  Worcester,  3  Pick.  (Mass.)  462; 
Porter  v.  Seller,  23  Pa.  St.  424,  62  Tenny  v.  Tuttle,  1  Allen  (Mass.) 
Am.  Dec.  341;  Fahey  v.  Crottey,  63  185;  Boggs  v.  Lynch,  22  Mo.  563; 
Mich.  383,  29  N.  W.  876,  6  Am.  St.  Ward  v.  Hernden,  5  Port.  (Ala.) 
305;  Elliott  v.  Russell,  92  Ind.  526;  382  (divorce);  Berdell  v.  Berdell, 
Smithwick  v.  Ward,  7  Jones  L.  (N.  80  111.  604  (same) ;  Powers  v.  Arm- 
Car.)   64,  75  Am.  Dec.  453.  strong,   62   Ark.   267,   35   S.  W.  228 

"'  Gough   v.   St.   John,   16  Wend.  (replevin  where  fraud  was  claimed). 

(N.  Y.)   646.  '^  Battles  v.  Laudenslager,  84  Pa. 

""Vawter  v.   Hultz,  112  Mo.   633,  St.  446.     ' 

639,  20  S.  W.  689.  '"Curtis    v.    Hoadley,    29     Kans. 

'»°  Corning   v.    Corning,    6    N.    Y.  566;    Church  v.   Drummond,  7  Ind. 

97,   104;    Bruce   v.   Priest,   5   Allen  17. 

(Mass.),  100;   Drohn  v.  Brewer,  77  '"Dudley  v.  McCluer,  65  Mo.  241; 

111.  280.  Norris   v.    Stewart's   Heirs,   105   N. 

'"Dain  v.  Wyckoft,  18  N.  Y.  45.  Car.  455,  10  S.  E.   912,  18  Am.  St. 

'"Cummins   v.    Crawford,   88   111.  917. 

312,    30    Am.     R.     558;     Wright   v.  '"American,  &c.   Ins.  Co.  v.  Ha- 

McKee,  37  Vt.  161;   Commonwealth  zen,  110  Pa.  St.  530,  537,  1  Atl.  605; 
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for  damages  for  burning  a  barn  and  its  contents/'^  nor  in  an  action 
of  trover  for  the  conversion  of  a  package  of  money,  where  the  defend- 
ant is  charged  with  embezzlement.^''  So,  generally  it  may  be  said 
that  although  moral  turpitude  or  even  the  commission  of  a  crime 
is  involved  in  the  act  charged  in  a  civil  case,  the  rules  governing 
the  admissibility  of  character  evidence  in  ordinary  civil  actions  are 
applicable  rather  than  those  controlling  its  admission  in  criminal 
prosecutions,  and  evidence  of  the  defendant's  good  character,  or  that 
of  the  party  charged  with  the  fraudulent  or  criminal  act,  is  not, 
ordinarily,  admissible  to  show  that  it  is  unlikely  or  improbable  that 
he  did  the  act  imputed  to  him.^^*  So,  of  course,  evidence  as  to  the 
character  of  a  third  person  is  usually  irrelevant,  although  there  are 
a  few  exceptional  cases  in  which  it  has  been  held  admissible.^*" 

§  168.     Character  in  criminal  cases. — Evidence  of  good  character 
may  be  introduced  by  the  accused  in  criminal  prosecutions  ;^*'^  and 


Continental  Ins.  Co.  v.  .lachnichen, 
110  Ind.  59,  10  N.  "E.  636  (contra 
Mosley  v.  Vermont,  &c.  Insurance 
Co.  55  Vt.  142,  152). 

""'Gebhart    v.    Burkett,    57    Ind. 
378,  26  Am.  R.  61. 

"» Wright  v.  McKee,  37  Vt.   161. 

"°  "Character  Evidence,"  25  Cent. 
Law  Jour.  146,  148;  Continental 
Ins.  Co.  V.  Jachnichen,  110  Ind.  59, 
10  N.  E.  636;  Rogers  v.  Lamb,  3 
Blackf.  (Ind.)  155;  Simpson  v. 
Westenberger,  28  Kans.  756,  15 
Cent.  L.  Jour.  429;  Barton  v. 
Thompson,  56  la.  571,  41  Am.  R. 
119;  Gough  v.  St.  John,  16  Wend. 
(N.  Y.)  646;  Wright  v.  McKee,  37 
Vt.  161;  Thayer  v.  Boyle,  30  Me. 
475;  Smets  v.  Plunket,  1  Strob.  (S. 
Car.)  372;  Morris  v.  Hazelwood,  1 
Bush  (Ky.)  208.  Greenleaf,  how- 
ever, seems  to  take  a  different  view 
where  fraud  is  charged,  relying 
mainly  on  the  overruled  case  of 
Ruan  V.  Perry,  3  Caines  (N.  Y.) 
120.  See,  also,  Townsend  v.  Graves 
3  Paige  (N.  Y.)  453;  Henry  v. 
Brown,  2  Heisk.  (Tenn.)  213;  State 
V.  Beebe,  17  Minn.  241;  Continental 


Nat.  Bank  v.  First  Nat.  Bank,  108 
Tenn.  374,  68  S.  W.  497,  and  com- 
pare Finley  v.  Widner,  112  Mich. 
230,  70  N.  W.  433. 

'"  See  Blackman  v.  State,  36  Ala. 
295;  Commonwealth  v.  Gray,  129 
Mass.  474;  Fall  v.  Overseers,  3 
Munf.  (Va.)  495,  505;  Pondrell  v. 
Pendrell,  2  Stra.  925;  Lyons  v. 
State,  52  Ind.  426;  Tiffany  v.  Com- 
monwealth, 121  Pa.  St.  165,  6  Am. 
St.  775,  15  Atl.  462;  Jones  v.  State, 
51   Ohio    St.    331,    38    N.    E.    79. 

'"  State  V.  Henry,  5  Jones  L.  (N. 
Car.)  65;  State  v.  Hice,  117  N.  Car. 
782,  23  S.  E,  357;  State  v.  North- 
rup,  48  la.  583;  Kistler  v.  State, 
54  Ind.  400;  Holland  v.  State,  131 
Ind.  568,  31  N.  E.  359;  Edgington 
V.  United  States,  164  U.  S.  361,  17 
Sup.  Ct.  72;  Jupitz  v.  People, 
34  111.  516;  Steele  v.  People,  45  111. 
152,  157;  People  v.  Van  Dam,  107 
Mich.  425,  65  N.  W.  277;  State  v. 
Porter,  32  Ore.  135,  49  Pac.  964, 
970;  State  v.  Blue,  17  Utah,  175, 
53  Pac.  978;  -Rex  v.  Stannard,  7  C. 
&  P.  673,  32  B.  C.  L.  681. 
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the  state  may  then  introduce  evidence  of  his  bad  character.^*''  But, 
until  the  accused  opens  the  door  by  entering  upon  the  subject  the 
prosecution  cannot  introduce  evidence  of  bad  character.^*'  And  it  is 
a  general  rule  that  the  character  of  the  accused  or  of  any  other  person 
connected  with  the  alleged  crime,  except  where  he  is  a  witness,  at  a 
time  subsequent  to  the  commission  of  the  offense,  cannot  be  shown.^*' 
So,  evidence  as  to  character,  except  in  some  jurisdictions  where  it 
is  as  to  the  character  of  a  witness,  should  be  confined  to  the  particular 
trait  involved  or  to  such  traits  as  have  some  logical  connection  with 
the  nature  of  the  offense  in  question.^*^     Instances  of  the  use  of 


'"State  V.  Lapage,  57  N.  H.  245, 
296;  People  v.  McKane,  143  N.  Y. 
455,  473,  38  N.  E.  950;  State  v. 
Foster,  91  la.  164,  59  N.  W.  8;  Re- 
gina  V.  Rowton,  Leigh  &  C.  520, 
11  Jur.  N.  S.  1125;  Regina  v.  Gad- 
bury,  8  C.  &  P.  676.  This  is  con- 
ceded by  all  the  authorities,  in- 
cluding those  cited  in  the  following 
note.  But  not,  ordinarily,  specific 
acts.  Andrews  v.  State  (Ga.),  43 
S.  B.   852. 

"'State  v.  Lapage,  57  N.  H.  245, 
24  Am.  R.  69;  State  v.  Hull,  18 
R.  I.  207,  26  Atl.  191;  Hamilton  v. 
State,  34  Ohio  St.  82;  People  v. 
White,  14  Wend.  (N.  Y.)  Ill;  Com- 
monwealth V.  Webster,  5  Gush. 
(Mass.)  295,  52  Am.  Dec.  711; 
Fletcher  v.  State,  49  Ind.  124,  19 
Am.  R.  673;  Knight  y.  State,  70 
Ind.  375,  380;  Montgomery  v.  Com- 
monwealth   (Ky.),   30   S.   W.   602. 

Except,  of  course,  for  the  purpose 
of  impeaching  him  as  a  witness, 
•  and  where  character  is  in  issue 
according  to  the  substantive  law. 
In  prosecutions  for  keeping  a  house 
of  ill  fame,  for  instance,  its  char- 
acter, or,  more  often.  Its  reputa- 
tion and  that  of  its  inmates  and 
frequenters,  is  generally  in  issue, 
and  may  be  shown.  Cadwell  v. 
State,  17  Conn.  467;  State  v.  Main, 
31  Conn.  572;  State  v.  Hendricks, 
15  Mont.  194,  39  Pac.  93,  48  Am.  St. 


666;  State  v.  Hand,  7  la.  411,  71 
Am.  Dec.  453;  State  v.  Brunell,  29 
Wis.  435;  State  v.  McGregor,  41 
N.  H.  407;  State  v.  Hull,  18  R.  L 
207. 

"*Shewalter  v.  Bergman,  123 
Ind.  155,  23  N.  E.  686;  Hill  v.  State, 
36  Tex.  Cr.  App.  438,  35  S.  W. 
660;  White  v.  Commonwealth,  80 
Ky.  480;  People  v.  Fong  Ching, 
78  Cal.  169,  20  Pac.  396;  Griffith  v. 
State,  90  Ala.  583,  8  So.  812;  State 
V.  Ward,  73  la.  532,  35  N.  W.  617; 
Lea  V.  State,  94  Tenn.  495,  29  S. 
W.  900;  Wroe  v.  State,  20  Ohio  St. 
460. 

But  evidence  of  the  character  of 
a  witness  at  the  time  of  the  trial 
is  admissible,  and  if  a  party  Is  a 
witness  such  evidence  may  be  ad- 
missible as  to  his  credibility  the 
same  as  in  the  case  of  any  other 
witness.  McDonald  v.  Common- 
wealth, 86  Ky.  10,  4  S.  W.  687; 
Commonwealth  v.  Hourigan,  89 
Ky.  305,  12  S.  W.  550;  State  v. 
Weeden,  133  Mo.  70,  34  S.  W.  473; 
Commonwealth  v.  O'Brien,  119 
Mass.  342;  State  v.  Lapage,  57  N. 
H.  245;  State  v.  Howard,  9  N.  H. 
485;  Rogers  v.  Lewis,  19  Ind.  405; 
Dollner  v.   Lintz,   84  N.   Y.   669. 

•"State  V.  Curran,  51  la.  112,  49 
N.  W.  1006;  Drew  v.  State,  124  Ind. 
9,  23  N.  E.  1098;  Sawyer  v.  Eifert, 
2  Nott.  &  M.  (S.  Car.)  511,  10  Am. 
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charaeter  in  criminal  cases  as  evidence  of  an  act  done  or  not  done  will 
be  given  in  a  subsequent  section. 

§  169.  Character  as  a  fact  in  issue. — ^Where  character  is  a  fact 
directly  in  issue,  evidence  thereof  is,  of  course,  admissible.  The 
chief  civil  actions  in  which  character  is  ordinarily  in  issue  are  breach 
of  promise  of  marriage,  criminal  conversation  and  seduction,  libel 
and  slander,  and  malicious  prosecution.  Where  character  forms  the 
inducement  to  an  agreement,  as  ia  the  case  of  a  promise  to  marry, 
it  is  in  issue  in  an  action  for  breach  thereof,  and  may  generally  be 
shown.  Thus,  the  bad  character  of  the  plaintiff  for  chastity  may  be 
shown  not  only  in  mitigation  of  damages,^"  but  also  in  bar  if  unknown 
to  the  defendant  when  the  promise  was  made.^*^  In  some  cases  it 
has  been  confined  to  what  occurred  before  the  promise,^**  but  the 
better  rule  seems  to  be  that  evidence  of  unchasteness  after,  as  well  as 
before,  the  promise  is  admissible  in  a  proper  case,^*°  at  least  in  miti- 


Dec.  633;  State  v.  Emery,  59  Vt. 
84;  Griffin  v.  State,  14  Ohio  St.  55; 
State  v.  King,  78  Mo.  555;  People 
v.  Josephs,  7  Cal.  129;  People  v. 
Pair,  43  Cal.  137;  CommonweaUK 
v.  Leonard,  140  Mass.  473,  54  Am. 
R.  485;  Morgan  v.  State,  88  Ala. 
223,  6  So.  761;  State  v.  Bloom,  68 
Ind.  54;  Kahlenheck  v.  State,  119 
Ind.  118,  21  N.  E.  460. 

"•  Stratton  v.  Dole,  45  Neb.  472,  63 
N.  W.  875;  Sheahan  v.  Barry,  27 
Mich.  217;  Johnson  v.  Caulkins,  1 
Johns.  Cas.  (N.  Y.)  116,  1  Am.  Dec. 
102;  Cole  v.  Holliday,  4  Mo.  App. 
94;  Williams  v.  Hollingsworth,  6 
Baxt.  (Tenn.)  12;  Denslow  v.  Van 
Horn,  16  la.  476. 

"'Foster  V.  Hanchett,  68  Vt.  319, 
35  Atl.  316,  54  Am.  St.  886;  Espy  v. 
Jones,  37  Ala.  379,  384;  Van  Storch 
V.  Griffin,  77  Pa.  St.  504;  Willard 
V.  Stone,  7  Cow.  (N.  T.)  22,  17  Am. 
Dec.  496;  Berry  v.  Bakeman,  44 
Me.  164;  Bell  v.  Eaton,  28  Ind.  468; 
Stratton  v.  Dole,  45  Neb.  472,  63 
N.  W.  875;  Irving  v.  Greenwood, 
1  Car.  &  P.  350,  12  E.  C.  L.  209. 

It  has  been  held,   however,   that 


such  evidence  is  not  admissible  in 
bar  unless  the  defense  is  specially 
pleaded.  KnifEen  v.  McConnell,  30 
N.  Y.  285;  Tompkins  v.  Wadley, 
3  Thomp.  &  C.  (N.  Y.)  424.  See, 
also.  Bowman  v.  Bowman,  153  Ind. 
498,  55  N.  E.  422.  But  it  has  been 
held  on  the  other  hand  that  it  is 
admissible  under  the  general  issue 
as  tending  to  disprove  the  alleged 
promise  if  not  to  justify  the  breach. 
Smith  V.  Braun,  37  La.  Ann.  225; 
Van  Storch  v.  Griffin,  77  Pa.  St. 
504  (plea  of  non  assumpsit).  See, 
also,  16  Cent.  Law  Jour.  202;  note 
to  Burnham  v.  Cornwell,  63  Am. 
Dec.  543;  Foulkes  v.  Sellway,  3 
Esp.  236. 

"'  Snowman  v.  "Wardwell,  32  Me. 
275;  Johnson  v.  Smith,  3  Pittsb. 
(Pa.)  184.  And  see  Capehart  v. 
Carradine,  4  Strob.  42. 

""Burnett  v.  Simpkins,  24  111. 
264;  Sprague  v.  Craig,  51  111.  288; 
Palmer  v.  Andrews,  7  Wend.  (N. 
Y.)  142;  Boynton  v.  Kellogg,  3 
Mass.  189;  Kelley  v.  Highfield,  15 
Ore.  277,  14  Pac.  744. 
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gation  of  damages.  Where  the  plaintiff's  character  for  chastity  has 
been  attacked  by  the  defendant,  evidence  of  good  character  in  that 
respect  is  admissible  in  rebuttal.^'"  Character  for  chastity  is  likewise 
in  issue  in  actions  for  seduction  and  criminfl  conversation,  and  evi- 
dence of  bad  character  for  chastity  is  admissible  in  mitigation  of 
damages.'^^  It  has  even  been  held  that  evidence  of  the  bad  char- 
acter of  the  husband  or  father  who  brings  the  action  is  also  admis- 
sible,^°''  but  there  are  authorities  to  the  contrary.^"'  Still  more  clearly 
is  character  in  issue  in  actions  for  libel  and  slander,  as  injury  to  char- 
acter or  reputation  is  the  very  gist  of  the  action,  and  evidence  that 
it  is  bad  goes  directly  to  the  question  of  damages.^"*  The  plaintiff 
may  then,  in  rebuttal,  generally  introduce  evidence  of  good  char- 
acter.^''"  In  actions  for  malicious  prosecution,  also,  the  great  weight 
of  authority  is  to  the  effect  that  evidence  of  the  bad  character  of  the 


""Sprague  v.  Craig,  51  111.  288; 
Smith  V.  Hall,  69  Conn.  651,  38  Atl. 
386;  Haymond  v.  Saucer,  84  Ind. 
3;  Jones  v.  Layman,  123  Ind.  569, 
24  N.  B.  363;  Wills  v.  Myers,  4 
Ky.  L.  R.  839.  But  see  Leckey 
V.  Bloser,  24  Pa.  St.  401  (holding 
evidence  of  general  good  character 
not  admissible  in  rebuttal  of  evi- 
dence of  specific  acts) ;  Jones  v. 
James,  18  L.  T.  R.  N.  S.  243. 

"'  Love  V.  Masoner,  6  Baxt. 
(Tenn.)  24,  32  Am.  R.  522  (spe- 
cific acts);  Smith  v.  Mllburn,  17 
la.  30;  Shattuck  v.  Myers,  13  Ind. 
46,  74  Am.  Dec.  236;  Bell  v.  Rinker, 
29  Ind.  267;  Clouser  v.  Clapper,  59 
Ind.  548;  Simpson  v.  Grayson,  54 
Ark.  404,  16  S.  W.  4,  26  Am.  St. 
52.  As  to  rebuttal  see  Pratt  v. 
Andrews,  4  N.  Y.  493. 

"^Harrison  v.  Price,  22  Ind.  165; 
Hill  V.  Wilson,  8  Blackf.  (Ind.) 
123;  McAulay  v.  Birkhead,  13  Ired. 
L.  (N.  Car.)  28,  55  Am.  Dec.  427; 
Parker  v.  Monteith,  7  Ore.  277; 
Reed  v.  Williams,  5  Sneed  (Tenn.), 
680,  73  Am.  Dec.  157. 

"'Dain  v.  WyckofE,  18  N.  Y.  45. 
72  Am.  Dec.  493.  See,  also,  Rob- 
inson V.  Burton,  5  Har.  (Del.)  335; 


Bromley  v.  Wallace,  4  Bsp.  N.  P. 
237. 

"'  Sayre  v.  Sayre,  25  N.  J.  L.  235; 
Douglass  V.  Tousey,  2  Wend.  (N. 
Y.)  352,  20-  Am.  Dec.  616;  Root  v. 
King,  7  Cow.  (N.  Y.)  613;  Park- 
hurst  V.  Ketchum,  6  Allen  (Mass.) 
406;  Clark  v.  Brown,  116  Mass.  504; 
Bathrick  v.  Detroit,  &c.  Co.  50 
Mich.  629,  640,  16  N.  W.  172;  Post 
Pub.  Co.  V.  Hallam,  59  Fed.  530; 
Hallowell  v.  Guntle,  82  Ind.  554; 
Cunningham  v.  Underwood,  116 
Fed.  803;  Scott  v.  Sampson,  L.  R. 
8  Q.  B.  Div.  491;  Davis  v.  Ham- 
ilton, 88  Minn.  64,  92  N.  W. 
512.  This  is  now  conceded  by 
nearly  all  the  courts,  where  the 
general  issue  is  pleaded,  al- 
though there  is  some  ccnfiict  as 
to  just  what  evidence  comes  with- 
in the  rule.  But  there  is  much 
difference  of  opinion  in  different 
jurisdictions  as  to  the  admissibil- 
ity of  such  evidence  where  justi- 
fication is  pleaded.  All  this,  how- 
ever, will  be  considered  elsewhere. 

"'Downey  v.  Dillon,  52  Ind.  442; 
Sheehey  v.  Cokley,  43  la.  183; 
Clark  V.  North  Am.  Co.  203  Pa.  St 
436,  53  Atl.  237. 
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plaintiff  is  admissible  in  mitigation  of  damages*'*  and  upon  the 
question  of  probable  cause.*'^  In  most  of  these  cases,  however,  the 
character  of  the  defendant  is  not,  ordinarily,  in  issue.'^'' 

§  170.  Character  as  evidence  of  an  act. — ^As  already  stated,  the 
character  of  a  person  cannot,  as  a  general  rule,  be  shown  as  proof 
that  he  did  or  did  not  do  a  certain  thing;  but,  as  elsewhere  shown, 
certain  traits  of  character  of  the  deceased  in  homicide  cases  may 
sometimes  be  shown,  and  so  in  prosecutions*'*  and  civil  actions""  for 

""Fitzglbbon   v.   Brown,   43   Me.      Phipps,  24   Ore.   357,   362,  33  Pac. 


169;  O'Brien  v.  Frazier,  47  N.  J. 
L.  349,  54  Am.  R.  170;  Rosen- 
krans  v.  Barker,  115  111.  331,  3  N. 
E.  93,  56  Am.  R.  169;  Gee  v. 
Culver,  13  Ore.  598,  11  Pac.  302; 
Finley  v.  St.  Louis,  &c.  Co.  99  Mo. 
559;  Taylor  v.  Dominick,  36  S.  Car. 
368,  15  S.  E.  591. 

"'Bacon  v.  Towne,  4  Cush. 
(Mass.)  217;  Woodworth  v.  Mills, 
61  Wis.  44,  50  Am.  R.  135; 
Blizzard  v.  Hays,  46  Ind.  166,  15 
Am.  R.  291;  Pennsylvania  Co.  v. 
Weddle,  100  Ind.  138;  Ross  &  Co. 
V.  Innls,  35  111.  487,  85  Am..  Dec. 
373;  Martin  v.  Hardesty,  27  Ala. 
458,  52  Am.  Dec.  773;  PuUen  v. 
Glidden,  68  Me.  559;  Barron  v. 
Mason,  31  Vt  189;  Rodriguez  v. 
Tadmire,  2  Bsp.  721.  Evidence  of 
previous  good  conduct  of  plaintiS 
held  admissible  in  chief  in  Bank 
of  Miller  V.  Richmon,  64  Neb.  Ill, 
89  N.  W.  627.  So  as  to  good  char- 
acter and  reputation  in  Mclntire 
V.  Levering,  148  Mass.  546,  20  N. 
E.  191,  2  L.  R.  A.  517,  citing  Israel 
V.  Brooks,  23  111.  526;  Woodworth 
V.  Mills,  61  Wis.  44,  50  Am.  R. 
135;  Blizzard  v.  Hays,  46  Ind.  166; 
Scott  V.  Fletcher,  1  Overton  (Tenn.) 
488;  Miller  v.  Brown,  3  Mo.  127. 
Contra,  Kennedy  v.  Holladay,  25 
Mo.  App.  503.  And  see  Miles  v. 
Vanhom,  17  Ind.  245,  79  Am.  Dec. 
477;  Blakeslee  v.  Hughes,  50  Ohio 
St.   490,   24   N.    B.    793;    Cooper   v. 


985;  Pratt  v.  Andrews,  4  N.  Y.  493; 
Matthews  v.  Huntley,  9  N.  H.  146; 
Hitchcock  V.  Moore,  70  Mich.  112, 
37  N.  W.  914,  14  Am.  St.  474,  and 
note. 

"=' Hastings  v.  Stetson,  130  Mass. 
76  (libel  and  slander);  Rogers  v. 
Lamb,  3  Blackf.  (Ind.)  155  (malic- 
ious prosecution);  Watson  v.  Wat- 
son, 53  Mich.  168,  51  Am.  R.  Ill 
(seduction);  Crose  v.  Rutlage,  81 
111.  266  (crim.  con.);  Herring  v. 
Jester,  2  Houst.  (Del.)  66;  McKern 
V.  Calvert,  59  Mo.  243;  Delvee  v. 
Boardman,  20  la.  446;  Baker  v. 
Hopkins,  1  A.  K.  Marsh.  (Ky.)  587; 
McRae  v.  Lilly,  1  Ired.  L.  (N.  Car.) 
118.  But  see  Gates  v.  Meredith, 
7  Ind.  440;  Broughton  v.  McGrew, 
39  Fed.  672. 

"•Rufus  V.  State,  117  Ala.  131, 
23  So.  144;  State  v.  Paterno,  43  La. 
Ann.  514,  9  So.  442;  State  v.  Lull, 
48  VL  581;  Lewallen  v.  State,  6 
Tex.  App.  475;  Harman  v.  State, 
3  Head  (Tenn.)  242.  See,  also. 
People  V.  Frindel,  58  Hun,  482,  12 
N.  Y.  S.  498;  Rhea  v.  State,  37  Tex. 
Crim.  138,  38  S.  W.  1012. 

""Culley  V.  Walkeen,  80  Mich. 
443,  45  N.  W.  368;  Beckman  v. 
Souther,  68  N.  H.  381,  38  Atl.  14; 
Knight  V.  Smythe,  57  Vt.  529; 
Golder  v.  Lund,  50  Neb.  867,  70  N. 
W.  379;  Keep  v.  Quallman,  68  Wis. 
451,  32  N.  W.  233;  Silllman  v. 
Sampson,  59  N.  Y.  S.  923.    But,  or- 
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assault  and  battery,  where  the  act  is  claimed  to  have  been  comtaitted 
in  self  defense  evidence  of  character  or  reputation  as  to  quarrelsome- 
ness is  sometimes  admissible.  It  is  also  generally  held  that  in  cases 
of  alleged  indecent  assault  the  reputation  of  the  woman  as  to  chastity 
may  be  shown  upon  the  question  of  consent.^*^  So,  in  cases  of  rape,'*" 
or  adultery,'"^  a  similar  rule  seems  to  prevail.  Eeputation  may  also  tend 
to  show  knowledge,  belief,  or  the  like,  and  be  admissible  for  that  reason 
as  elsewhere  shown,  amd  in-  cases  of  malicious  prosecution  evidence  of 
the  reputed  bad  character  of  the  plaintiff  is  generally  admitted  as 
tending  to  show  that  the  defendant  acted  upon  reasonable  grounds  or 
motives.'** 

§  171.    Evidence  to  prove  reputation  or  charaoter — Specific  acts. — 

It  is  not  our  purpose  in  this  chapter  to  consider  all  the  possible 
modes  of  proving  character,  nor  to  treat  generally  of  evidence  of 
reputation.  These  matters  will  be  considered  to  some  extent  in 
connection  with  the  hearsay  rule  and  more  especially  in  connection 
with  the  subject  of  witnesses  and  their  impeachment.  But  the  question 
often  arises,  in  determining  the  admissibility  of  evidence,  as  to  the 
relevancy  of  particular  conduct  or  specific  acts  on  the  one  hand  as 
evidence  of  character  and  reputation  or  even  rumors  on  the  other.  It 
is  often  said  that  evidence  of  specific  acts  or  conduct  is  not  admissible 
to  prove  character  or  reputation,  and  where  character  is  not  in  issue 

dinarily,  the  general  good  character  "'  State    v.     Reed,    39    Vt    417; 

of    the    defendant    for    peace    and  Commonwealth     v.     Kendall,     113 

quiet  is  not  In  Issue,  and  evidence  Mass.    210,  18   Am.    R.    469;  Reglna 

thereof  is  not  admissible.     Elliott  v.  Ryan,  2  Cox  C.  C.  115.    But  not 

V.  Russell,  92   Ind.   526;    Sowell  v.  where  the  girl  is  under  the  age  of 

McDonald,    58    Miss.    251;     Smith-  consent.      People   v.    Johnson,    106 

wick    V.    Ward,    7    Jones    L.     (N.  Gal.    289,    39    Pac.    662;    People   v. 

Car.)  64,  75  Am.  Dec.  453.  Abbott,  97  Mich.  484,  56  N.  W.  862; 

"1  Commonwealth  v.  Kendall,  113  State    v.    Whitesell,    142    Mo.    467, 

Mass.  210,  18  Am.    R.    469;    Schuek  44  S.  W.  332. 

V.   Hagar,   24  Minn.   339;    Wood  v.  ""Commonwealth    v.     Gray,    129 

Gale,   10   N.    H.    247,   34   Am.   Dec.  Mass.  474. 

150;    Mitchell    v.    Work,    13   R.    I.  '"Martin    v.    Hardesty,    27    Ala. 

645;     Gulerette    v.     McKinley,     27  458;   Fabrigas  v.   Mostyn,  20  How. 

Hun   (N.  Y.)   320.     But  see  Sayen  St.  Tr.  81,  94.     See,  also,  Oliver  v. 

V.  Ryan,  9  Ohio  Cir.  Ct.  631;   Gore  Pate,    43    Ind.    132,    138;    Geary   v. 

V.   Curtis,  81  Me.  403,  17  Atl.   314,  Stevenson,  169  Mass.   23,  47  N.  B. 

10  Am.  St.  265   (not  specific  acts);  508;   Dorsey  v.  Clapp,  22  Neb.  564, 

Miller  v.  Curtis,  158  Mass.  127,  32  568.     But  compare  Regina  v.  Tur- 

N.  B.  1039,  35  Am.  St.  469  (not  re-  berfleld,  Leigh  C.  495;   Newram  v. 

mote  specific  acts).  Carr,  2  Stark,  61. 
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this  is  generally  true  for  reasons  already  suggested ;  but  these  reasons 
lose  most  of  their  force  in  many  instances  in  which  character  is  in 
issue,  and,  while  it  cannot,  perhaps,  be  stated  as  a  rule  of  universal 
application  that  such  evidence  is  admissible  whenever  character  is  in 
issue,  yet  this  often  furnishes  a  satisfactory  test,  although  such  evi- 
dence may  not  always  be  admissible  where  character  is  in  issue  and 
may  sometimes  be  admissible  where  character  is  not  directly  in  issue. 
But,  although  the  law  generally  treats  the  terms  character  and 
reputation  as  synonymous,  when  the  question  in  issue  is  as  to  repu- 
tation merely,  as  distinguished  from  character,  evidence  of  a  specific 
act  is  generally  irrelevant  as  to  that  question.  Thus,  in  actions 
for  libel  or  slander,  while  the  bad  reputed  character  of  the  plaintiff 
may  generally  be  shown  under  a  proper  plea,  evidence  of  specific  acts 
of  misconduct  is  not  admissible,^"^  and  the  true  reason  for  this 
would  seem  to  be  that  the  thing  to  be  proved  is  reputed  character 
or  reputation  rather  than  actual  character.  There  is  much  conflict 
of  authority  as  to  how  far  evidence  of  reputation  is  admissible  in  such 
cases,  and  also  as  to  whether  the  defendant  may  show  in  mitigation 
of  damages  other  reports  and  rumors  of  a  nature  calculated  to  cause 
him  to  believe  that  the  statements  are  true,  but  there  are  many  in- 
stances in  which  the  inquiry  to  be  of  any  value  must  be  permitted 
to  extend  beyond  the  particular  trait  referred  to  in  the  slanderous 
words  to  the  general  bad  reputation  of  the  plaintiff  as  a  man  of 
worth  or  integrity,^""  and  where  there  is  already  a  general  rumor  and 
belief  in  the  community  that  the  plaintiff  was  guilty  of  the  charge 

"=  Parkhurst  v.  Ketchum,  6  Allen  109,  23  Pac.  371.     But  evidence  of 

(Mass.)  406;  McLaughlin  v.  Cowley  specific  acts  showing  the  truth  of 

131    Mass.    70;     Polwell    v.    Frov-  the   charge   is   admissible   under   a 

idence   Journal    Co.,   19   R.    I.    551,  proper  plea.    Lanpher  v.  Clark,  149 

37  Atl.  6;   Frazier  v.  Pa.  R.  Co.  38  N.  Y.  472,  44  N.  B.  182;   Radcliffe 

Pa.  St.  104,  80  Am.  Dec.  467;  Swift  v.   Louisville,   &c.   Co.   99   Ky.   416, 

v.  Dickerman,  31  Conn.  285;  Burke  36  S.  W.  177;   Regina  v.  Labouch- 

V.    Miller,    6    Blackf.     (Ind.)     155;  ere,  14  Cox  C.   C.  419,  428,  430. 

Lamos   v.    Snell,    6   N.    H.    413,    25  "' Sayre  v.  Sayre,  25  N.  J.  L.  235; 

Am.     Dec.  468;   Proctor  v.  Hough-  Stone   v.    Varney,    7    Met.    (Mass.) 

taling,  37  Mich.  41,  44;  Thibault  v.  86,  39  Am.  Dec.  762,  and  note;  Lowe 

Sessions,   101  Mich.  279,  59  N.  W.  v.  Herald  Co.  6  Utah,  175.  21  Pac. 

624;    Dewit   v.    Greenfield,    5    Ohio,  991;    Bowen    v.    Hall,    20   Vt.    232; 

225;     Andrews     v.     Vanduzer,     11  Sawyer  v.   Eifert,   2   Nott.   &  McC. 

Johns.    (N.   Y.)    38;    Root  v.   King,  (S.  Car.)  511,  10  Am.  Dec.  633.   Oon- 

7  Cow.    (N.   Y.)   613,  635;   Hanners  tra,    Wilson    v.    Noonan,    27    Wis. 

v.    McClelland,,    74    la.    318,    37    N.  598;  Bell  v.  Farnsworth,  11  Humph. 

W.   389;    Jones  v.  Duchow,  87  Cal.  (Tenn.)  608. 
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made,  which  belief  is  shared  in  by  the  defendant,**'  it  has  been  held 
that  this  may  be  shown,  and  also  that  the  defendant  where,  at  the 
time  he  makes  the  charge  he  names  his  aiithoriiy  therefor,  may  show 
in  mitigation  the  source  of  his  information;*"*  but  the  weight  of 
authority  is  probably  to  the  effect  that  the  existence  of  reports  or 
rumors,  particularly  if  they  are  merely  special  and  limited,  cannot 
be  shown  by  the  defendant,  either  as  a  defense  or  in  mitigation  of 
damages.**'  In  statutory  proceedings  for  seduction  of  a  woman  of 
chaste  character  if  the  statute  is  construed  as  meaning  actual  chaste 
character,  particular  acts  of  unchastity  may  be  shown,*'"  but  if  it  means 
"good  repute  for  chastity"  such  evidence  is  generally  inadmissible.*'* 
"'  Morris   v.  Barker,  4  Harr.  (Del.)       Bennett,  6  Car.  &  P.  588;  Hunt  v. 


520;  Treat  v.  Browning,  4  Conn. 
408,  10  Am.  Dec.  156,  and  note; 
Arnott  V.  Standard  Ass'n,  57  Conn. 
86;  Parr  v.  Rasco,  9  Mich.  353,  80 
Am.  Dec.  88;  Gray  v.  Elzroth,  10 
Ind.  App.  587,  37  N.  E.  550  (evi- 
dence of  a  general  belief  held  ad- 
missible as  distinguished  from  a 
specific  report) ;  BlickenstafE  v. 
Perrin,  27  Ind.  527;  Bowen  v.  Hall, 
20  Vt.  232  (same  distinction);  Cal- 
loway V.  Middleton,  2  A.  K.  Marsh. 
(Ky.)  372,  12  Am.  Dec.  409.  See, 
also,  Easterwood  v.  Quin,  2  Brev. 
(S.  Car.)  64,  3  Am.  Dec.  700;  Cook 
V.  Barkley,  1  Pen.  (N.  J.)  169,  2 
Am.  Dec.  343;  Arnold  v.  Jewett, 
125  Mo.  241,  28  S.  W.  614;  Hum- 
bard  V.  State,  21  Tex.  App.  200,  17 
S.  W.  126;  Owen  v.  Dewey,  107 
Mich.  67,  65  N.  W.  8. 

'""Heilman  v.  Shanklin,  60  Ind. 
424;  Evans  v.  Smith,  5  T.  B.  Mon. 
(Ky.)  363,  17  Am.  Dec.  74,  and  note; 
Storey  v.  Early,  86  111.  461;  Gallo- 
way v.  Courtney,  10  Rich.  (S.  Car.) 
414;  Polwell  v.  Providence  Journal 
Co.  19  R.  I.  551,  37  Atl.  6;  Rice  v. 
Cottrel,  5  R.  I.  340;  Rex  v.  Burdett, 
4    Barn.    &    Aid.    95;    Bennett   v. 


Algar,  6  Car.  &  P.  245. 

""Bodwell  V.  Swan,  3  Pick. 
(Mass.)  376;  Mahoney  v.  Belford, 
132  Mass.  393;  Folwell  v.  Prov- 
idence Journal  Co.  19  R.  I.  551,  37 
Atl.  6;  Sanders  v.  Johnson,  6 
Blackf.  (Ind.)  50,  36  Am.  Dec.  564; 
Moberly  v.  Preston,  8  Mo.  462; 
Pellet  V.  Sargent,  36  N.  H.  496; 
Scott  V.  McKlnnish,  15  Ala.  662; 
Morey  v.  Morning  Journal,  &c.  123 
N.  Y.  207,  25  N.  B.  161;  Shehon 
V.  Collins,  20  111.  325;  Haskins  v. 
Lunsden,  10  Wis.  359;  Wilson  v. 
Fitch,  41  Cal.  363;  Pease  v.  Ship- 
pen,  80  Pa.  St.  513,  21  Am.  R. 
116.  See,  also.  Gray  v.  Elzroth,  10 
Ind.  App.  587,  37  N.  B.  550. 

"°Kenyon  v.  People,  26  N.  Y. 
203;  Andre  v.  State,  5  la.  389,  68 
Am.  Dec.  108;  State  v.  BUze,  111 
Mo.  464,  471,  20  S.  W.  210;  Polk 
V.  State,  40  Ark.  482,  48  Am.  R. 
17. 

"'State  V.  Bryan,  34  Kans.  63, 
69,  8  Pac.  260;  Bowers  v.  State, 
29  Ohio  St.  542;  Foley  v.  "State, 
59  N.  J.  L..1.  But  see  Stat©  v.  Pat- 
terson,  88   Mo.   88,   57  Am.   R.  374. 
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In  civil  actions  for  seduction,^'''  criminal  conversation,^ '^  and  breacli 
of  promise  of  marriage^'*  particular  acts  of  tinchastity  before  the  time 
in  question  are  generally  admissible.  So,  where  the  character  of  a 
house  as  being  disorderly  and  used  for  purposes  of  prostitution,  is  in 
issue,  particular  instances  of  such  use  may  be  shown.^'^ 

There  is  much  conflict  among  the  authorities  as  to  whether  the 
bad  character  for  chastity  of  the  prosecutrix  in  a  rape  case  can  be 
shown  by  evidence  of  specific  acts  of  intercourse  or  unchaste  conduct 
with  other  persons  than  the  defendant,  but  the  weight  of  authority 
is  to  the  effect  that  such  evidence  is  generally  inadmissible.^'* 


'"liOve  V.  Mason<er,  6  Baxt. 
(Tenn.)  24,  32  Am.  R.  522;  Shat- 
tuck  V.  Myers,  13  Ind.  46,  50; 
Wright  V.  City  of  Crawfordsville, 
142  Ind.  636,  641;  Gemmlll  v. 
Brown,  25  Ind.  App.  6,  56  N.  B. 
691;  West  v.  Druff,  55  la.  335; 
Watson  V.  Watson,  58  Mich.  507; 
Verry  v.  Watltins,  7  C.  &  P.  308, 
32  E.  C.  L.  520;  Bamfield  v.  Massey, 
1  Camp.  460.  But  see  dictum  in 
Bell  V.  Rinker,  29  Ind.  267,  269; 
Hoffman  v.  Kemerer,  44  Pa.  St  452. 

'"Thompson  v.  Nye,  16  Q.  B. 
175;  Hodges  v.  Windham,  Peake, 
39;  Conway  v.  Nicol,  34  la.  533; 
Harrison  v.  Price,  22  Ind.  165; 
Torre  v.  Summers,  2  Nott.  &  M. 
(S.  Car.)  267,  10  Am.  Dec.  597; 
Rea  V.  Tucker,  51  111.  110,  99  Am. 
Dec.  539. 

"•Stratton  v.  Dole,  45  Neb.  472, 
63  N.  W.  875;  Sheehan  v.  Barry, 
27  Mich.  217,  221;  Foulkes  v.  Sell- 
way,  3  Esp.  236. 

'"Lanpher  v.  Clark,  149  N.  Y. 
472,  44  N.  E.  182;  Harwood  v.  Peo- 
ple, 26  N.  Y.  190;  Cadwell  v.  State, 
17  Conn.  467,  473;  Egan  v.  Gor- 
dan,  65  Minn.  505,  68  N.  W.  103; 
State  V.  Patterson,  7  Ired.  L.  (N. 
Car.)  70. 

"'Richie  v.  State,  58  Ind.  355; 
Commonwealth  v.  Harris,  131  Mass. 
336;  McCombs  v.  State,  8  Ohio  St. 
643;   McDermott  v.   State,  13  Ohio 


St.  332,  82  Am.  Dec.  444,  and  note; 
Rice  V.  State,  35  Fla.  236,  17  So. 
286,  48  Am.  St.  245;  People  v.  Mc- 
Lean, 71  Mich.  309,  38  N.  W.  917, 
15  Am.  St.  263;  McQuirk  v.  State, 
84  Ala.  435,  4  So.  775,  5  Am.  St. 
381;  State  v.  Forshner,  43  N.  H. 
89,  80  Am.  Dec.  132;  Shartzer  v. 
State,  63  Md.  149,  52  Am.  R.  501; 
Rex  V.  Hodgson,  R.  &  R.  C.  C. 
211. 

Contra,  State  v.  Reed,  39  Vt.  417, 
94  Am.  Dec.  337;  State  v.  Hollen- 
beck,  67  Vt.  34,  30  Atl.  696;  People 
V.  Benson,  6  Cal.  221,  65  Am.  Dec. 
506  (distinguished  but  not  ques- 
tioned in  People  v.  Kuckes,  120 
Cal.  566,  52  Pac.  1002,  1003);  Ben- 
stine  V.  State,  2  Lea  (Tenn.),  169, 
31  Am.  R.  593;  Shirwin  v.  Peo- 
ple, 69  111.  55  (admissible  under 
peculiar  circumstances).  See,  also. 
Woods  V.  People,  55  N.  Y.  515,  14 
Am.  R.  309,  reviewing  conflict- 
ing New  York  cases.  In  a  few  of 
the  cases  above  cited  as  holding 
such  evidence  Inadmissible,  it  is 
held  or  suggested,  however,  that 
the  prosecuting  witness  might  bo 
cross-examined  as  to  such  matters. 
See,  also,  Bessette  v.  State,  101 
Ind.  85;  Bedgood  v.  State,  115  Ind. 
275,  17  N.  E.  621;  Titus  v.  State, 
7  Baxt.  (Tenn.)  132;  Regina  v.  Mer- 
cer, 6  Jur.  243;  State  v.  Murray, 
63  N.  Car.  31;  and  review  of  con- 
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§  172.  Custom  and  course  of  business. — Some  customs,  and  the 
usual  course  of  business  in  some  instances  are  so  uniform  and  well 
known  that,  as  elsewhere  shown,  the  courts  take  judicial  notice 
of  them,  and  presumptions  are  frequently  indulged  from  proof  of 
others.  In  many  instances  a  custom  or  the  usual  course  of  business  is 
in  issue  or  clearly  relevant  to  the  issue,^'^  and  in  others  evidence 
thereof,  although  in  some  sense  collateral,  is  still  admissible;  but 
the  mere  usage,  practice  or  course  of  business  of  third  persons  is  not, 
ordinarily,  admissible,^^*  and  even  the  practice  or  usage  of  one  of 
the  parties  is  not  always  admissible.^^'  The  question  as  to  the  ad- 
missibility of  such  evidence  in  negligence  cases  is  elsewhere  dis- 
cussed.^"*   It  may  be  admissible  in  a  proper  case  to  show  and  explain 


flicting  authorities  in  32  Cent.  Law 
Jour.   102,  105. 

"'  Thus  a  custom  or  usage  may 
become  part  of  a  contract  in  issue, 
and  evidence  of  usage  and  espe- 
cially general  custom  is  frequent- 
ly admissible,  when  not  contrary 
to  law,  in  determining  or  constru- 
ing contracts  made  with  reference 
thereto.  We  are  not,  however, 
cdnsidering  this  phase  of  evidence 
of  usage  or  custom  at  this  place. 
But  we  cite  a  few  cases  on  the 
subject:  McCulsky  v.  Klosterman, 
20  Ore.  108,  25  Pac.  366,  10  L.  R. 
A.  785,  and  note,  in  which  many 
authorities  are  collected;  McClure, 
&c.  Co.  V.  Cox,  &c.  Co.  32  Ala.  617, 
70  Am.  Dec.  552;  Conestoga  Cigar 
Co.  V.  Finke,  144  Pa.  St.  159,  22 
Atl.  868,  13  L.  R.  A.  438,  and  note. 

"=  Cleveland,  &c.  R.  Co.  v.  Jenk- 
ins, 174  111.  398,  51  N.  B.  811,  66 
Am.  St.  296;  Dellecella  v.  Harmo- 
nie  Club,  34  Mo.  App.  179;  Sew- 
all's  Falls  Bridge  v.  Fisk,  23  N. 
H.  171;  East  Tennessee,  &c.  R.  Co. 
V.  Kane,  92  Ga.  187,  18  S.  E.  18, 
22  L.  R.  A.  315.  But  see  Boyle  v. 
Smithman,  146  Pa.  St.  255,  23  Atl. 
397. 

™See  Southern  R.  Co.  v.  O'Bry- 
an,  112  Ga.  127,  37  S.  E.  161;  Ad- 


ams V.  Greenwich  Ins.  Co.  70  N. 
Y.  166;  Strong  v.  Grand  Trunk  R. 
Co.  15  Mich.  206,  93  Am.  Dec.  184; 
Blalsdell  v.  Davis,  72  Vt.  295,  48 
Atl.  14;  Glass  v.  Memphis,  &c.  R. 
Co.  94  Ala.  581,  10  So.  215;  Iron 
Mt.  Bank  v.  Murdock,  62  Mo.  70. 
But,  for  instances  in  which  it  may 
be  admissible,  see  Stolp  v.  Blair, 
68  111.  541;  Chicago,  &c.  R.  Co.  v. 
Dickson,  143  111.  368.  32  N.  E.  380; 
Pittsburgh,  &c.  R.  Co.  v.  Nash,  43 
Ind.  423;  Russell  v.  Meyer,  (N. 
Dak.)  47  L.  R.  A.  641;  ArfE  v. 
Star  Fire  Ins.  Co.  125  N.  Y.  57, 
25  N.  E.  1073.  10  L.  R.  A.  609; 
Ruggles  V.  American,  &c.  Ins.  Co. 
114  N.  Y.  415,  21  N.  E.  1000;  Pot- 
ter V.  Phoenix  Ins.  Co.  63  Fed.  382, 
384;  Stewart  v.  Cincinnati,  &o.  R. 
Co.  89  Mich.  315,  50  N.  W.  852, 
17  L.  R.  A.  539;  Central,  &c.  R. 
Co.  V.  Bernstein,  113  Ga.  175,  38 
S.  E.  394;  Skottowe  v.  Oregon,  &c. 
R.  Co.  22  Ore.  430   30  Pac.  222. 

""See  post  §186.  See,  also.  Holly 
V.  Boston,  &c.  Co.  8  Gray  (Mass.), 
123,  69  Am.  Dec.  233;  Eastham  v. 
Riedell,  125  Mass.  585;  Prosser  v. 
Montana,  &c.  R.  Co.  17  Mont.  372, 
43  Pac.  81,  30  L.  R.  A.  814;  Kroy 
V.  Chicago,  &c.  R.  Co.  32  la.  357; 
Warden  v.   Louisville,.  &c.   R.   Co. 
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the  business  relations  of  the  parties,^'^  to  sho-w  in.  whose  name  or 
how  a  business  was  carried  on,^*"  to  show  the  customary  manner  and 
habit  of  a  notary  public  in  giving  notice,^'^  and  the  like.^**  Testimony 
that  a  door  was  generally  kept  unlocked  has  been  held  inadmissible 
on  an  issue  as  to  whether  it  was  unlocked  on  a  particular  night,  in  the 
absence  of  evidence  that  it  was  uniformly  so  kept.^^°  And 
testimony  to  establish  a  usage  at  a  remote  period  is  not 
admissible  to  show  the  custom  at  the  present  time  in  the  absence 
of  anything  to  show  its  continued  ,existence.^^°  In  an  action 
for  flour  sold,  the  defendant  had  testified  that  he  paid  a  clerk  in  the 
plaintiff's  store  who  promised  to  cancel  the  charge  on  the  book  and 
send  a  receipt,  and  it  was  held  error  to  permit  the  plaintifE  to  show 
that  the  defendant  had  always  made  previous  payments  to  the  plaintiff 
in  person.^'^  But  where  an  administrator  denied  the  liability  of  the 
estate  on  an  alleged  note  of  the  deceased,  evidence  of  checks  from 
the  payee  to  the  deceased  for  eight  years  prior  to  its  execution  was 
held  admissible.^**  In  England  evidence  of  customs  of  descent,  tithes, 
and  the  like,  in  one  part  of  a  manor  or  township'^**  or  even  in  other 


94  Ala.  277,  10  So.  276;  Jochem  v. 
Robmson,  72  Wis.  199,  39  N.  W. 
383. 

"'  Rlordan  v.  Guggerty,  74  la. 
688,  39  N.  W.  107;  Eisenberg  v. 
Matthews,  84  Minn.  76,  86  N.  W. 
870;  Sharp  v.  Burns,  35  Ala.  653; 
Holmes  v.  Goldsmith,  147  U.  S.  150, 
13  Sup.  Ct.  288;  Root  v.  Great 
Western  R.  Co.  65  Barb.  (N.  Y.) 
619.  But  see  Bourdon  v.  Mason, 
5  Ark.  256;  Prentiss  v.  Roberts,  49 
Me.  127;  Limerick  Nat.  Bank  v. 
Adams,  70  Vt.  132,  40  Atl.  166. 

"=  Kelly  V.  Murphy,  70  Cal.  560, 
12  Pac.  467;  Planters',  &c.  Bank  v. 
Neel,  74  Ga.  576;  Moorse  v.  Wood- 
worth,  155  Mass.  233,  29  N.  B.  525; 
Mathias  v.  O'Neill,  94  Mo.  520,  6 
S.  W.  253;  Snyder  v.  Wertz,  5 
Whart.  Pa.  163.  But  see  Haworth  v. 
Truby,  138  Pa.  St.  222,  20  Atl.  942; 
Watson  V.  Walker,  67  La.  651,  4 
S.  W.  576;  McLoghlin  v.  Nat.  &c. 
Bank,  139  N.  Y.  514,  522,  34  N.  E. 
1095. 


''^  Union  Bank  v.  Stone,  50  Me. 
595,  79  Am.  Dec.  631.  See,  also, 
Beakes  v.  Da  Cunha,  126  N.  Y.  293, 
27  N.  E.  251;  United  States  v.  Mc- 
Daniel,  7  Pet.  (U.  S.)  1. 

■"Gleason  v.  Walsh,  43  Me.  397; 
Mobile,  &c.  Ins.  Co.  v.  McMillan, 
31  Ala.  711;  Noyes  v.  Canfield,  27 
Vt.   79. 

'"Pond  v.   Pond,   132   Mass.   219. 

'"Michigan,  &c.  R.  Co.  v.  Cole- 
man, 28  Mich.  440.  See,  also,  Har- 
ris V.  City  of  Ansonla,  73  Conn. 
359,  47  Atl.  672;  Tyler  v.  Old  Col- 
ony R.  Co.  157  Mass.  336,  32  N. 
B.  227. 

"'Scott  V.  Bailey,  73  Vt.  49,  50 
Atl.  557.  See,  also,  Conyers  v. 
Ford,  111  Ga.  754,  36  S.  E.  947. 

"*  Gandy  v.  Bissell's  Estate, 
(Neb.)  90  N.  W.  883.  See,  also, 
Schmidt  v.  Packard,  132  Ind.  398, 
31  N.  E.  944. 

'*  Doe  V.  Sisson,  12  East,  62; 
Blundell  v.  Howard,  1  M.  &  G.  292. 
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Daanors,^""  where  the  conditions  were  like  and  the  custom  presumably 
the  same,  has  been  held  admissible,  and,  within  certain  limits,  the 
same  rule  has  been  applied  in  this  country  as  to  a  custom  in  one  place 
or  trade  being  admissible  in  a  proper  case,  where  the  conditions  are 
like  and  a  uniformity  of  custom  is  presumable.^°^  So  acts  done  on 
one  part  of  an  estate  as  a  part  of  a  system  or  as  a  claim  to  all  in 
adverse  possession  cases,  may  all  be  admissible  in  a  proper  case,^°^ 
and  the  bearing  of  a  boundary  may  be  evidenced  in  this  way.^"' 

§  173.  Habit. — Evidence  of  personal  habit  is  often  of  some  pro- 
bative value,  and  is  frequently  admitted  ;^°*  but  such  evidence  should 
not  be  admitted  when  to  admit  it  would  violate  the  character  rule,  and 
it  cannot,  ordinarily,  be  proved  that  a  person  did  or  did  not  do  a 
certain  thing  at  a  particular  time  by  showing  that  he  had  acted  in 
a  certain  way  under  similar  circumstances  at  other  times.^°°     In  a 


"°  Moulin  V.  Dallison,  Cro.  Car. 
484;  Somerset  v.  France,  1  Stra. 
654;  Champion  v.  Atkison,  3  Keb. 
90;  Marquis  of  Angelsey  v.  Lord 
Hatherton,  10  M.  &  W.  218;  1  Tay- 
lor's Bv.   §§   320-325. 

"•Anderson  v.  Daly  Min.  Co.  16 
Utah,  28,  50  Pac.  815;  Burns  v.  Ben- 
nett, 99  Cal.  363,  S3  Pac.  916;  Tex- 
as, &c.  R.  Co.  V.  Reed,  88  Tex.  439,  31 
S.  W.  1058;  Reynolds  v.  Continent- 
al Ins.  Co.  36  Mich.  131,  142;  Hine 
V.  Pomeroy,  40  Vt.  103,  106;  Todd 
V.  Keene,  167  Mass.  157,  45  N.  E. 
81;  Noble  v.  Kennoway,  2  Dougl. 
510;  Fleet  v.  Murton,  L.  R.  7  Q. 
B.  126,  41  L.  J.  Q.  B.  N.  S.  49. 

"'Jones  V.  Williams,  2  M.  &  W. 
326;  Taylor  v.  Parry,  1  M.  &  Gr. 
604;  Doe  v.  Kemp,  7  Bing.  332; 
Abell  V.  Van  Gelder,  36  N.  Y.  513, 
515;"  Bogardus  v.  Trinity  Church, 
4   Sandf.    Ch.    (N.   Y.)    633,   746. 

"» Goldsborough  v.  Pidduck,  87 
la.  599,  54  N.  W.  431;  Overton  v. 
Davisson,  1  Gratt.  (Va.)  211,  226; 
Reusens  v.  Lawson,  91  Va.  226,  21 
S.  E.  347;  Olsen  v.  Rogers,  120  Cal. 
225,  52  Pac.  486. 

"*  Leonard  v.  Mixon,  96  Ga.  239, 


23  S.  E.  80,  51  Am.  St.  134;  Rich- 
mond V.  Smith,  117  Wis.  290,  94 
N.  W.  35;  Schuchardt  v.  Aliens,  1 
Wall.  (U.  S.)  359,  363,  368;  Bank 
V.  Cowan,  7  Humph.  (Tenn.)  70; 
Matthias  v.  O'Neill,  94  Mo.  520,  527, 
6  S.  W.  253,  256;  Riordan  v.  Gug- 
gerty,  74  la.  688,  39  N.  W.  107; 
Dalton  v.  Chicago,  &c.  R.  Co.  114 
la.  257,  86  N.  W.  272;  Lannls  v. 
Louisville,  &c.  R.  Co.  16  Ky.  446; 
Randall  v.  N.  W.  Tel.  Co.  54  Wis. 
140,  11  N.  W.  419,  41  Am.  R.  17; 
Parkinson  v.  Nashua,  &c.  R.  Co. 
61  N.  H.  416;  Denver,  &c.  Co.  v. 
Owens,  20  Colo.  107,  36  Pac.  848; 
Chicago,  &c.  R.  Co.  v.  Spilker,  134 
Ind.  380,  33  N.  E.  280,  34  N.  E. 
218;  People  v.  Burwell,  106  Mich. 
27,  63  N.  W.  986;  Evans  v.  Birch, 
3  Camp.  10;  Hart  v.  Alexander,  7 
C.  &  P.  746;  Gibson  v.  Hunter,  2 
H.  Bl.  288;  Bourne  v.  GatllfE,  11 
CI.  &  P.  45,  70. 

"•  See  ante,  §  157,  aUd  post,  §  186. 
See,  also,  generally,  Louisville,  &c. 
R.  Co.  V.  Berry,  9  Ky.  L.  R.  683; 
Mulville  V.  Pacific,  &c.  Ins.  Co.  19 
Mont.  95,  47  Pac.  650;  Baker  v, 
Irish,   172   Pa.   St.   528;    Brouillette 
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suit  on  a  promissory  note  where  the  issue  was  as  to  whether  or  not 
it  was  executed  on  Sunday,  evidence  that  the  plaintiff,  who 
was  the  payee,  was  superintendent  of  a  Sunday  school  and 
invariably  attended  it  unless  he  was  ill  or  absent  from  home,  was  held 
inadmissible.!*"  But,  in  a  recent  case,  where  the  defense  was  that 
the  plaintiff  was  guilty  of  contributory  negligence  in  jumping  on  a 
moving  train  and  the  direct  evidence  as  to  how  the  injury  occurred 
was  conflicting,  evidence  that  he  was  in  the  habit  of  jumping  on 
moving  trains  was  held  admissible.^"^  "There  is  much  conflict  among 
the  authorities,  especially  in  negligence  eases,  and  even  where  such 
evidence  is  held  admissible  in  the  latter  class  of  cases.,  it  has  usually 
been  admitted  only  where  there  is  a  conflict  in  the  direct  evidence 
or,  in  a  few  jurisdictions,  where  there  are  no  living  eye-witnesses.  As 
to  animals,  however,  there  is  more  reason  for  admitting  evidence  as 
to  the  way  in  which  they  are  accustomed  to  act  or  as  to  their  habits 
and  disposition,  for  they  do  not  so  readily  change  and  are  not  so  often 
governed  by  extrinsic  considerations,  self-interest,  or  the  like.''* 
And  such  habits  may  be  proved  by  evidence  of  frequent  observation 
of  particular  instances.^*'     But  there  is  a  stubborn  conflict  among 


V.  Connecticut,  &c.  R.  Co.  162  Mass. 
198,  38  N.  E.  507;  Whitney  v.  Gross, 
140  Mass.  232,  5  N.  E.  619. 

As  to  habit  of  becoming  intox- 
icated, see  Stone  v.  Day,  69  Tex. 
13,  5  S.  W.  642,  5  Am.  St.  17;  King- 
ston V.  Ft.  Wayne,  &c.  R.  Co. 
(Mich.)  40  L.  R.  A.  131,  and  note; 
Metropolitan,  &c.  R.  Co.  v.  Ken- 
nedy, 82  Fed.  158  (admissible  on 
question  of  damages);  Aszman  v. 
State  (Ind.),  8  L.  R.  A.  33,  and 
note;  Shelly  v.  Brunswick  Traction 
Co.  65  N.  J.  L.  639,  48  Atl.  562. 

""Blackwell  v.  Hamilton,  47  Ala. 
470.  But  compare  Beakes  v.  Da 
Cunha,  126  N.  Y.  293,  27  N.  E.  251. 

'"Pittsburgh,  &c.  R.  Co!  v.  Mc- 
Neil (Ind.  App.)  66  N.  E.  777. 
See,  also.  State  v.  Boston,  &c. 
R.  Co.  58  N.  H.  410;  State  v.  Man- 
chester, &c.  R.  Co.  52  N.  H.  528, 
549;  Presby  v.  Grand,  &c.  R.  Co. 
66  N.  H.  615,  22  Atl.  554;  Craven 
V.  Central,  &c.  R.  Co.  72  Cal.  345, 


13  Pac.  878;  Pitzpatrick  v.  Fitch- 
burg,  &c.  R.  Co.  128  Mass.  13.  But 
see  contra,  Mulville  v.  Pacific,  &c. 
Ins.  Co.  19  Mont.  95,  47  Pac.  650; 
Baker  v.  Irish,  172  Pa.  St.  528,  33 
Atl.  558,  and  post,  §  186. 

"'Todd  V.  Rowley,  8  Allen 
(Mass.),  51;  Whitney  v.  Leomin- 
ster, 136  Mass.  25;  Walrod  v.  Web- 
ster County,  110  la.  349,  81  N.  W. 
598,  47  L.  R.  A.  480. 

""  Broderick  v.  Higginson,  169 
Mass.  482,  48  N.  E.  269,  61  Am. 
St.  296,  and  other  Massashusetts 
cases  there  cited;  Hermon  v.  Gil- 
mer, 131  U.  S.  22,  9  Sup.  Ct. 
696.  But  see  East  Kingston  v. 
Towle,  48  N.  H.  57.  But  in  actions 
for  damages  for  injuries  by  dogs 
it  has  been  held  inadmissible  for 
the  owner  to  prove  that  they  acted, 
on  the  occasion  in  question,  con- 
trary to  their  general  habit  or  dis- 
position. Willett  V.  Goetz,  125 
Mich.  581,  84  N.  W.  1071;  Kelly  v. 
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the  authorities  as  to  whether  evidence  that  other  horses  have  been 
frightened  by  an  obstruction  or  other  object  is  admissible  to  show  that 
an  object  which  frightened  the  particular  horse  in  question  was 
calculated  to  frighten  horses  of  ordinary  gentleness.  Such  evidence 
is  open,  to  some  extent,  to  the  same  objection  as  that  of  evidence  of 
other  accidents  at  the  same  place,  and  some  courts  refuse  to  admit 
it;^""  but  it  is  not  objectionable  to  the  same  extent,  and  the  fact  that 
actual  experiment  has  shown  that  the  object  has  frightened  other 
horses  of  ordinary  gentleness  would  seem  to  be  of  considerable  pro- 
bative value  as  tending  to  show  that  it  is  in  its  nature,  calculated  to 
frighten  horses.  For  this  reason  it  has  been  admitted  in  other  juris- 
dictions,^"^ and  the  cases  to  the  contrary  may,  perhaps,  be  distin- 
guished by  reason  of  the  fact  that  the  objects  were  such  in  those 
cases  as  the  court  might  say  were  not  likely  to  frighten  ordinary 
well-broken  horses. 

§  174.  Identity. — Evidence  otherwise  collateral  or  irrelevant  is 
sometimes  relevant  and  admissible  upon  the  question  of  identity  of 
persons  or  things.  Thus,  even  a  collateral  closely  connected  crime 
or  offense  may  be  shown  to  connect  and  identify  the  perpetrator  of  the 
crime  in  question,^"^*  and  many  matters  apparently  of  slight  weight 
in  themselves  and  forming  but  a  link  in  a  chain  of  circumstantial 
evidence  may  be  shown  in  such  cases  for  the  purpose  of  identifying  or 

Alderson,  19  R.  I.  544,  37  Atl.  12;  631;  Barber  v.  Manchester,  72  Conn. 

Linck   V.   Sheffel,   32   111.   App.   17;  675,   45  Atl.    1014,    1016;    Champlin 

Buckley  v.   Leonard,   4   Denio    (N.  v.  Penn  Yan,  34  Hun   (N.  Y.),  33, 

Y.),   500.     Nor   is   evidence  admls-  37;  Wooley  v.  Grand  St.  &c.  R.  Co. 

sible  of  the  habits  of  another  ani-  83  N.  Y.  121;  Bemis  v.  Temple,  162 

mal    of   the    same    kind.     Meraole  Mass.   342,  38  N.   B.   970,  26  L.  R. 

V.  Down,  64  Wis.  323,  25  N.  W.  412.  A.  254. 

""  Bloor  V.  Town  of  Delafield,  69  ="*  Hope  v.  People,  83  N.  Y.  418, 

Wis.  273,  34  N.  W.  115;   Cleveland,  38    Am.     R.     460;     Commonwealth 

&c.  R.  Co.  V.  Wynant,  114  Ind.  525,  v.  Choate,  105  Mass.  451;  People  v. 

17  N.  E.  118,  5  Am.  St.  644.  McGilver  67  Cal.  55,  7  Pac.  49;  Peo- 

=°i  Darling    v.    Westmoreland,    52  pie  v.  Rogers,  71  Cal.  565,  12  Pac. 

N.    H.    401,    13    Am.    R.    55;    Nye  679;    Washington   v.    State,   8   Tex. 

V.  Dibley,  88  Minn.   465,  93  N.  W.  App.  377;  Roberson  v.  State,  40  Fla. 

524;    Crocker  v.   McGregor,   76  Me.  509,    24   So.    474;    State   v.   Wrand, 

282,    49     Am.     R.     611;     Brown    v.  108   la.   73,   78  N.   W.   788;    Prazier 

Eastern,  &c.  R.  Co.  L.  R.  22  Q.  B.  v.  State,  135  Ind.  38,  34  N.  E.  817; 

Div.   391.     See,   also.   Hill  v.  Port-  Rex  v.   Clewes,   4   C.   &  P.   221,  19 

land,  &c.  R.  Co.  55  Me.  438,  92  Am.  E.   C.   L.   354.     See,  also.   Smart  v. 

Dec.  601;  House  v.  Metcalf,  27  Conn.  Commonwealth  (Ky.),  11  S.  W.  431. 
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connecting  the  accused  with  the  crime.'"'^**  So,  it  has  been  held  that 
where  there  is  conflict  in  the  testimony  of  parties  who  made  a 
contract  as  to  the  party  in  whose  behalf  it  was  nxade,  the  corre- 
spondence between  them,  both  before  and  after  it  was  made,  is  ad- 
missible to  show  for  whom  it  was  made.'"" 

§  175.  Other  crimes. — The  rule  is  general  that  evidence  of  other, 
though  similar,  disconnected  and  distinct  crimes  or  offenses  is  not 
admissible  to  prove  a  disposition  to  commit  the  crime  charged  or  to 
thus  show  that  the  accused  probably  committed  the  crime  in  question.^"' 
But  evidence  otherwise  admissible  is  not  to  be  rejected  merely  because 
it  tends  to  show  the  commission  of  another  crime.'"*     Thus,  such 


'"**  See  England  v.  State,  89  Ala. 
76,  8  So.  146;  McLain  v.  State,  30 
Tex.  App.  482,  17  S.  W.  1092,  28  Am. 
St.  934;  Lamater  v.  State,  38  Tex. 
Cr.  Pr.  249,  42  S.  W.  304;  State  v. 
Bell,  51  N.  Car.  34;  State  v.  Fltz- 
simon,  18  R.  I.  236,  27  Atl.  446, 
49  Am.  St.  766;  Deal  v.  State,  140 
Ind.  354,  39  N.  B.  930;  Udderzook 
V.  Commonwealtli,  76  Pa.  St.  340; 
Beavers  v.  State,  58  Ind.  530;  Com- 
monwealth V.  Webster,  5  Cush. 
(Mass.)  295,  52  Am.  Dec.  711; 
Goldsby  v.  United  States,  160  U. 
S.  70,  16  Sup.  Ct.  216. 

'"J.  S.  Toppan  Co.  v.  M'Laugh- 
lln,  120  Fed.  705.  See,  also,  Hol- 
man  v..  Raynesford,  3  Kans.  App. 
676,  44  Pac.  910;  Steers  v.  Holmes, 
79  Mich.  430,  44  N.  W.  922;  Case 
V.  Lyman,  66  111.  229;  Mullery  v. 
Hamilton,  71  Ga.  720,  51  Am.  R. 
288;  Red  River  Cattle  Co.  v.  Wal- 
lace (Tex.  Civ.  App.)  33  S. 
W.  301. 

Ante,  §§  155,  166.  See,  gen- 
erally, as  to  evidence  of  identity, 
1  Elliott's  Gen.  Pr.  §§  37-42. 

""Bullock  V.  State,  65  N.  J.  L. 
557,  47  Atl.  62,  68,  86  Am.  St.  668; 
Long  V.  State  (Tex.),  47  S.  W.  363; 
Regina  v.  Oddy,  5  Cox  C.  C.  210; 
Bonsall  v.  State,  35  Ind.  460;  State 
V.   Graham,   61   la.  608,  17  N.   W. 


192;  People  v.  McLaughlin,  150  N. 
Y.  365,  44  N.  E.  1017;  Shafiner  v. 
Commonwealth,  72  Pa.  St.  60,  13 
Am.  R.  649;  Boyd  v.  United 
States,  142  U.  S.  450,  12  Sup.  Ct. 
292,  295;  State  v.  Lapage,  57  N. 
H.  245,  24  Am.  R.  69.  In  People 
V.  Molineux,  168  N.  Y.  264,  293,  61 
N.  E.  286,  it  is  said  that  the  gen- 
eral rule  is  that  the  state  cannot 
prove  any  crime  not  alleged  in  the 
indictment,  and  that,  while  the  ex- 
ceptions cannot  be  stated  with  cat- 
egorical precision,  yet,  generally 
speaking,  evidence  of  other  crimes 
is  admissible  "when  it  tends  to  es- 
tablish (1)  motive;  (2)  intent;  (3) 
the  absence  of  mlistake  or  acci- 
dent; (4)  a  common  scheme  or 
plan  embracing  the  commission  of 
two  or  more  crimes  so  related  to 
each  other  that  proof  of  one  tends 
to  establish  the  others;  (5)  the 
identity  of  the  person  charged  with 
the  commission  of  the  crime  on 
trial."  And  in  the  recent  case  of 
State  V.  Vance,  119  la.  685,  94  N.  W. 
204,  the  exceptions  are  stated  in 
substantially  the  same  language. 
See,  also,  note  in  44  Am.  R.  299- 
308. 

="  Moore  v.  United  States,  150  U. 
S.  57,  14  Sup.  Ct.  26;  Farris  v. 
People,  129  111.  521,  21  N.  E.  821, 
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evidence  may  be  received  to  show  motive,  intention,  purpose  or  de- 
sign ;^°'*  and  in  some  instances  to  prove  preparation,  capacity  and 
opportunity.^""  Evidence  of  another  crime  is  most  often  admitted 
where  there  is  a  system  of  inutually  dependent  crimes  or  both  are 
committed  in  pursuance  of  a  conspiracy  or  a  common  plan  or 
design.^'"  Instances  of  the  admission  of  such  evidence  frequently 
occur  in  prosecutions  for  arson,^°*    burglary,^"*  counterfeiting,  and 


16  Am.  St.  283,  and  note;  People 
V.  Harris,  136  N.  Y.  423,  33  N.  E. 
65;  State  v.  Reed,  53  Kans.  767,  37 
Pac.  174,  42  Am.  St.  322;  Thomas 
V.  State,  103  Ind.  419,  432,  2  N.  E 
808;  Regina  v.  Dossett,  2  C.  &  K. 
306,  61  E.  C.  L.  306;  and  authori- 
ties hereinafter  cited. 

"»  Moore  v.  United  States,  150  U. 
S.  57,  14  Sup.  Ct.  26;  Crum  v. 
State,  148  Ind.  401,  412,  47  N.  E. 
833;  Pierson  v.  People,  79  N.  Y.  424, 
35  Am.  R.  524;  People  v.  Shea, 
147  N.  Y.  78,  41  N.  B.  505;  State 
V.  Watkins,  9  Conn.  47,  21  Am.  Dec. 
712 ;  Green  v.  Commonwealth  ( Ky . ) , 
33  S.  W.  100;  State  v.  Davis,  6  Ida- 
ho, 159,  53  Pac.  678;  Rex  v.  Clewes, 
4  C.  &  P.  221,  19  E.  C.  L.  354; 
Goldsberry  v.  State  (Neb.),  92  N. 
W.  906  (guilty  knowledge).  But 
compare  Kingsbury  v.  Waco  State 
Bank,  30  Tex.  Civ.  App.  387,  70  S. 
W.  551. 

'"State  V.  Rider,  95  Mo.  474,  8 
S.  W.  723;  Hodge  v.  State,  97  Ala. 
37,  12  So.  164,  38  Am.  St.  145;  Spies 
V.  People,  122  111.  1,  12  N.  E.  865, 
3  Am.  St.  320;  People  v.  Place,  157 
N.  Y.  584,  52  N.  E.  576. 

'<"  Commonwealth  v.  Robinson, 
146  Mass.  571,  16  N.  E.  452;  Com- 
monwealth v.  Scott,  123  Mass.  222, 
25  Am.  R.  81;  State  v.  Kelley, 
65  Vt.  531,  534,  27  Atl.  203,  36  Am. 
St.  884;  Mason  v.  State,  42  Ala. 
532;  State  v.  Balch,  136  Mo.  103, 
37  S.  W.  808;  State  v.  Brady,  100 
la.  191,  69  N.  W.  290,  62  Am.  St. 


560;  Commonwealth  v.  Mudgett, 
174  Pa.  St.  211,  34  Atl.  588;  Hester 
V.  Commonwealth,  85  Pa.  St.  139; 
Bottomley  v.  United  States,  1  Sto- 
ry, 135;  Commonwealth  v.  East- 
man, 1  Cush.  (Mass.)  189,  48  Am. 
Dec.  596,  and  note;  Frazier  v.  State 
135  Ind.  38;  State  v.  Myers,  82  Mo. 
558,  52  Am.  R.  389;  People  v. 
McKane,  143  N.  Y.  455,  38  N.  E. 
950;  People  v.  Van  Tassel,  156  N.  Y 
561,  51  N.  E.  274;  Hope  v.  People, 
83  N.  Y.  418;  Rex  v.  Roberts,  1 
Camp.  399. 

Or  a  prior  attempt  by  the  ac- 
cused to  commit  the  same  crime. 
State  V.  Ward,  61  Vt.  153,  17  Atl. 
483;  People  v.  O'SuUivan,  104  N.  Y. 
481,  10  N.  E.  880,  58  Am.  R.  530. 
Or,  in  attempting  to  escape.  Rev- 
el V.  State,  26  Ga.  275;  Common- 
wealth V.  Major,  198  Pa.  St.  290, 
47  Atl.  741;  State  v.  Sanders,  76 
Mo.   35. 

'"'Rex  V.  Long,  6  Car.  &  P.  179; 
Regina  v.  Cobden,  3  Post.  &  F. 
833;  People  v.  Murphy,  135  N.  Y. 
450,  32  N.  E.  138;  State  v.  Hal- 
lock,  70  Vt.  159,  40  Atl.  51;  Peo- 
ple V.  Lattimore,  86  Cal.  403,  24  Pac. 
1091;  Commonwealth  v.  McCarthy, 
119  Mass.  354;  Rafferty  v.  State, 
91  Tenn.  655,  16  S.  W.  728;  Hal- 
leck  V.  State,  65  Wis.  147,  26  N.  W. 
572. 

'"  Roberson  v.  State,  40  Pla.  509, 
24  So.  474;  Ray  v.  State,  126  Ala. 
9,  28  So.  634;  Commonwealth  v. 
Scott,    123    Mass.    222,    25    Am.    R. 
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forgery,*"  embezzlement,'*^  larceny,'*'  murder,'*'  rape,'"  and  the 
like.'*"  But  the.  particulars  of  the  collateral  crime  should  not  be 
gone  into  further  than  they  are  relevant  for  the  purpose  for  which  the 
evidence  is  admissible.'** 


81;  State  v.  Norris,  27  Wash.  453, 
67  Pac.  983;  State  v.  Cowen,  56 
Kans.  470,  43  Pac.  687;  Rex  v.  Wy- 
lie,  1  Bos.  &  P.  N.  R.  92. 

"°  Commonwealtli  v.  Stone,  4 
Mete.  (Mass.)  43;  Commoiiwealtli 
V.  Bigelow,  8  Mete.  235;  People  v. 
Parrell,  30  Cal.  316;  Davis  v.  State, 
58  Neb.  465,  78  N.  W.  930;  MeCart- 
ney  v.  State,  3  Ind.  353,  56  Am. 
Dec.  510;  Langford  v.  State,  33  Fla. 
233,  14  So.   815. 

'"  Commonwealth  v.  Tuekerman, 
10  Gray  (Mass.),  173;  Common- 
wealth V.  Shepard,  1  Allen  (Mass.), 
575;  Reeves  v.  State,  95  Ala. 
31;  Gallardo  v.  State  (Tex.  Cr. 
App.)  40  S.  W.  974;  Territory 
V.  Mayer  (Ariz.)  24  Pae.  183; 
Rex  V.  Ellis,  6  Barn.  &  C.  145; 
Regina  v.  Balls,  L.  R.  1  C.  C.  328, 
40  L.  J.  M.  C.  148. 

But  see  People  v.  Hill  (Cal.),  34 
Pac.  854. 

""Crum  V.  State,  148  Ind.  401, 
87  N.  E.  833,  approving  dissenting 
opinion  in  Strong  v.  State,  86  Ind. 
208.  But  see  Smith  v.  State,  10 
Ind.  106;  People  v.  Tucker.  104  Cal. 
440,  38  Pae.   195. 

'"•  Moore  v.  United  States,  150  U. 
S.  57,  14  Sup.  Ct.  26;  People  v. 
Harris,  136  N.  Y.  423,  33  N.  E.  65; 
State  V.  Tettalon,  159  Mo.  354,  60 
S.  W.  743;  Painter  v.  People,  147 
111.  444,  35  N.  E.  64;  Regina  v.  Gar- 
ner, 3  F.  &  F.  681;  Regina  v.  Flan- 
nagan,  15  Cox  C.  C.  403;  Makin 
V.  Attorney-General,  17  Cox  C.  C. 
704.  Many  of  the  cases  elsewhere 
cited   are   homicide   cases. 

'"Proper  v.  State,  85  Wis.  615, 
55  N.  W.  1035;   People  v.  O'Sulli- 


van,  104  N.  Y.  481,  10  N.  E.  880, 
58  Am.  R.  530.  But  see  Jansen  v. 
People,  159  111.  440,  42  N.  E.  862; 
Ogle  V.  Brooks,  87  Ind.  600,  44  Am. 
R.  778. 

»'  People  V.  Doody,  172  N.  Y.  165, 
174,  64  N.  E.  807  (perjury);  Golds- 
berry  V.  State  (Neb.)  92  N. 
W.  906  (receiving  stolen  property); 
People  V.  Clarkson,  56  Mich.  164; 
United  States  v.  Kenney,  90  Fed. 
257;  Higgins  v.  State,  157  Ind.  57, 

60  N.  B.  685  (soliciting  bribe).  In 
the  last  case  just  cited  there  is  an 
extended  citation  of  cases  in  which 
such  evidence  has  been  admitted. 
Among  them  are  the  following: 
Bribery,  Guthrie  v.  State,  16  Neb. 
667,  21  N.  W.  455;  State  v.  Will- 
iams, 136  Mo.  293,  38  S.  W.  75; 
State  V.  Durnam,  73  Minn.  150,  75 
N.  W.  1127;  frequenting  a  gambling 
house,  Courtney  v.  State,  5  Ind. 
App.  356,  368,  32  N.  E.  335;  abor- 
tion, Scott  V.  People,  141  111.  195, 
30  N.  E.  329;  Lamb  v.  State,  66 
Md.  285,  7  Atl.  399;  State  v.  Ward, 

61  Vt.  153,  17  Atl.  483;  sending  ob- 
scene letters  or  pictures,  Thomas 
V.  State,  103  Ind.  419,  2  N.  E.  808; 
incest.  State  v.  Markins,  95  Ind. 
464,  48  Am.  R.  733;  People  v. 
Skutt,  96  Mich.  449,  56  N.  W.  11. 

'"Martin  v.  Commonwealth,  93 
Ky.  189,  19  S.  W.  580;  Common- 
wealth V.  McCarthy,  119  Mass.  354; 
State  V.  Lewis,  19  Ore.  478,  24  Pae. 
914;  State  v.  Geddes,  22  Mont.  68, 
55  Pac.  919.  See,  also.  State  v. 
Marshall,  2  Kans.  App.  792,  44  Pac. 
49;  Morrison  v.  State,  40  Tex.  Cr. 
App.  473,  51  S.  W.  358;  People  v. 
Ascher,  126  Mich.  637,  86  N.  W.  140. 
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§  176.  Adulterous  disposition. — The  courts  seem  to  have  gone 
further  in  admitting  evidence  of  other  acts  on  the  issue  of  adultery 
and  the  like  than  in  almost  any  other  class  of  cases.  In  such  cases, 
evidence  of  other  acts  of  adultery  or  sexual  intercourse  between  the 
same  parties  is  generally  held  admissible  as  showing  or  tending  to 
show  an  adulterous  disposition,'''^^  even  though  such  evidence  may 
prove  distinct  offenses  other  than  the  one  directly  in  question.'^* 
Letters  written  by  the  paramour  and  read  by  the  accused  have  been. 
admitted  for  the  same  purpose,^^^  and  many  other  illustrations 
might  be  given  of  evidence  admitted  to  show  an  adulterous  disposition 
and  opportunity  to  commit  the  act.^^"     So,  in  actions  for  seduction 

The   extent   to   which   the   inquiry      130;    Lovell   v.    State,   12    Ind.   18; 

People  V.  Fowler,  104  Mich.  449, 
62  N.  W.  572;  State  v.  Crowley, 
13  Ala.  172.  But,  as  shown  by  sev- 
eral of  the  authorities  already 
cited,  as  well  as  the  following,  ev- 
idence of  such  subsequent  acts  is 
also  generally  considered  admissi- 
ble under  proper  limitations.  Al- 
sabrooks  v.  State,  52  Ala.  24;  State 
V.  Moore,  115  la.  178,  88  N.  W.  322; 
Fenderburg  v.  State,  23  Tex.  App. 
392,  5  S.  W.  244;  State  v.  Williams, 
76  Me.  480;  Cole  v.  State,  6  Baxt. 
(Tenn.)  239;  State  v.  Snowden,  23 
Utah,  318,  65  Pac.  479;  Common- 
wealth V.  Curtis,  97  Mass.  574; 
Crane  v.  People,  168  111.  395,  48  N. 
B.  54;  Russell  v.  Chambers,  31 
Minn.  54,  16  N.  W.  458;  Stewart  v. 
State,  64  Miss.  626,  2  So.  73. 

""State  v.  Butts,  107  la.  653,  78 
N.  W.  687.  See,  also,  Boatwright  v. 
State,  42  Tex.  Crim.  442,  60  S.  W. 
760;  Powell  v.  State,  (Tex.)  ,  44 
S.  W.  504;  People  v.  Imes,  110 
Mich.  250,  68  N.  W.  157.  But  see 
People  V.  Montague,  71  Mich.  447, 
39  N.  W.  585. 

"°  See,  generally.  Commonwealth 
V.  Bowers,  121  Mass.  45;  Common- 
wealth V.  Tarr,  4  Allen,  315;  Com- 
monwealth V.  Gray,  129  Mass.  474, 
37  Am.  R.  378;  Blackman  v. 
State,    36    Ala.    295;    Eldridge    v. 


may  go  depends  largely  upon  the 
circumstances  at  the  particular 
case,  and  must  be  somewhat  within 
the  discretion  of  the  court. 

'"  Commonwealth  v.  Nichols,  114 
Mass.  285,  19  Am.  R.  346;  State 
v.  Markins,  95  Ind.  464,  48  Am.  R. 
733;  State  v.  Wltham,  72  Me.  531; 
State  V.  Guest,  100  N.  Car.  410,  6 
S.  B3.  253;  State  v.  Smith,  108  la. 
440,  79  N.  W.  115;  People  v.  Hen- 
drickson,  53  Mich.  525,  19  N.  W. 
169. 

Even  though  they  occurred  In 
another  jurisdiction.  Thayer  v. 
Thayer,  101  Mass.  Ill,  100  Am.  Dec. 
110;  Crane  v.  People,  168  111.  395, 
48  N.  B.  54;  State  v.  Moore,  115 
la.  178,  88  N.  W.  322;  State  v. 
Briggs,  68  la.  416,  27  N.  W.  358; 
State  V.  Snover,  65  N.  J.  L.  289, 
47  Atl.  583. 

"'State  V.  Bridgman,  49  Vt.  202, 
24  Am.  Rep.  124;  State  v.  Snover, 
65  N.  J.  L.  289,  47  Atl.  583.  See, 
also.  State  v.  Reed,  53  Kans.  767, 
42  Am.  St.  322-  Evidence  of  such 
acts  subsequent  to  the  time  named 
in  the  indictment  has  been  held 
inadmissible  in  some  cases.  Com- 
monwealth V.  Horton,  2  Gray 
(Mass.),  354;  Commonwealth  v. 
Pierce,  11  Gray  (Mass.),  447;  State 
V.  Donovan,  61  la.  278,  16  N.  W. 
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and  criminal  conversation,  specific  acts  of  nnchastity  as  well  as  general 
bad  character  for  chastity  may  be  shown  in  a  proper  case.*^' 

§  177.  Ccmditioiis  and  qaalities. — The  subject  of  the  admissibility 
of  evidence  of  the  condition  of  the  same  place  or  machinery,  where 
or  by  which  an  injury  occurred  or  was  caused,  and  of  evidence  of  the 
condition  or  qualities  of  other  places  or  machinery  in  negligence 
cases,  is  treated  in  another  section.  But  a  recent  decision  of  the 
Supreme  Court  of  the  United  States  so  well  states  the  reason  for  the 
general  rule  excluding  such  evidence,  under  ordinary  circumstances, 
that  attention  is  called  to  it  as  a  fitting  introduction  to  this  section. 
The  case  referred  to^"^  was  an  action  for  the  death  of  a  railroad 
employe  alleged  to  have  been  caiused  by  the  faulty  construction  of  the 
road,  and  it  was  held  that  it  was  proper  to  exclude  a  question  as  to 
whether  the  cut  in  which  the  accident  happened  was  not  constructed 
as  cuts  were  ordinarily  constructed  on  roads  running  through  such 
places,  "as  such  testimony  would  have  been  no  aid  to  the  jury  without 
further  testimony  showing  that  the  surroundings  of  other  cuts  were 
substantially  similar  to  those  of  the  cut  where  the  accident  happened, 
which  would  have  involved  collateral  issues  tending  to  confuse  and 
mislead.""^'  Evidence  as  to  the  condition  or  quality  of  a  place  or  thing 
long  prior  or  subsequent  to  the  time  in  question  is  generally  inad- 
missible in  other  cases,^^*  as  well  as  in  negligence  cases.  So,  evidence 
as  to  the  condition  or  quality  of  other  places  or  things  is  generally 

State,    97    Ga.    192,    23    S.    B.    832;  519,  36    Am.   R.    186;     Harrison  v. 

Gardner  v.   State,  81  Ga.  144,  7  S.  Price,  22  Ind.  165. 

B.  144;  Commonwealtli  v.  Bell,  166  »"=  Union  Pac.  R.  Co.  v.  O'Brien, 
Pa.  St.  405,  31  Atl.  123;  State  v.  161  U.  S.  451,  16  Sup.  Ct.  618, 
Ban,    90    la.    534,    58    N.    W.    898;  affirming  49  Fed.  538. 

Brevaldo  V.  State,  21  Fla.  789;  State  '"See,  also,  McDonald  v.  State, 
V.  Way,  5  Neb.  283.  127  N.  Y.  18,  27  N.  E.  358;  Wiede- 
'"liove  V.  Masoner,  6  Baxt.  kind  v.  Tuolumne,  &c.  Co.  83  Cal. 
(Tenn.)  24,  32  Am.  R.  522;  Clou-  198,  23  Pac.  311.  But  compare  la- 
ser Y.  Clapper,  59  Ind.  548;  Sanborn  bell  v.  New  York,  &c.  R.  Co.  25 
V.   Nellson,   4  N.   H.   501;    Conway  Conn.  556. 

V.  Nicol,  34  la.  533;  White  v.  Murt-  '"Albany,   &c.   Co.   v.   Lundberg, 

land,    71   111.   250,   22    Am.   R.    100;  121   U.    S.   451,     7     Sup.     Ct.     958; 

Verry  v.  Watkins,  7  Car.  &  P.  308,  Ferraris  v.   Kyle,  19   Nev.   435,   14 

32  E.  C.  L.  520;  Winter  v.  Henn,  4  Pac.  529;   AIsop  v.  Adams,  10  Ky. 

C.  &  P.  494,  19  B.  C.  L.  491.  See,  L.  R.  362;  Eureka  Coal  Co.  v. 
generally,  Lee  v.  Cooley,  13  Ore.  Braidwood,  72  111.  625;  Swartz  v. 
433,  11  Pac.  70;  Watson  v.  Watson,  Swartz,  4  Pa.  St.  353,  45  Am.  Dec. 
58  Mich.  507;  West  v.  Druff,  55  la.  697. 

335;  Ferguson  v.  Smethers,  70  Ind. 
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inadmissible/'^''  at  least  in  the  absence  of  further  evidence  making  it 
apparent  that  the  condition  or  quality  of  the  one  will  fairly  tend  to 
show  the  condition  or  quality  of  the  other  at  the  time  in  question. 
Thus,  evidence  of  the  quality  of  corn  raised  on  one  farm  is  not 
admissible  to  show  the  quality  of  com  raised  by  another  person  on 
another  farm,"^"  nor  is  the  average  acreage  of  grass  land  and  its  yield 
in  other  years  admissible  to  show  the  exact  amount  of  hay  raised  on  a 
farm  in  a  given  year.^^^  So,  evidence  of  the  cost  of  stone  at  the 
quarry,^^*  or  of  the  reputation  of  the  quarry  from  which  it  was  taken,^^' 
has  been  held  inadmissible  to  prove  its  quality.  But  upon  an  issue  as 
to  the  quality  of  wood  or  saw  logs,  evidence  in  the  one  instance  as  to 
the  quality  of  the  timber  from  which  the  wood  was  cut,^^°  and,  in  the 
other,  as  to  the  lumber  made  from  the  logs,^^^  was  held  admissible.  A 
sample  or  part  of  a  bulk  taken  from  the  whole  is  also  admissible,  in 
a  proper  case,  when  properly  supplemented  by  evidence  of  identity 
and  the  like,  to  show  the  condition  or  quality  of  the  whole. ''^^  And 
'"Pensacola,    &c.   R.    Co.    v.    At-       time  between  W.  &  L.  inadmissible 


klnson,  20  Fla.  450;  Carlton  v.  Hes- 
cox,  107  Mass.  410;  Brown  v.  Leach, 
107  Mass.  364;  Standish  v.  Wash- 
burn, 21  Pick.  (Mass.)  237;  Wilkins 
V.  Omaha,  &c.  Co.  96  la.  668,  65 
N.  W.  987;  Names  v.  Dwelling 
House  Ins.  Co.  95  la.  642,  64  N.  W. 
628;  Lord  v.  Lord,  58  Hun,  601,  11 
N.  Y.  S.  389;  Lynn  v.  Thompson, 
17  S.  Car.  129;  Ellis  v.  Harris'  Ex'r, 
32  Gratt.  (Va.)  684;  Denver,  &c.  R. 
Co.  v.  Glasscott,  4  Colo.  270.  In 
several  of  these  cases  the  same  rul- 
ing was  made,  excluding  evidence 
as  to  the  effect  of  another  thing 
of  the  same  kind. 

""  Spiva  v.  Stapleton,  38  Ala.  171. 

="  Patrick  v.  Howard.  47  Mich. 
40,  10  N.  W.  71.  See,  also,  for  sim- 
ilar rulings  as  to  business  enter- 
prises. Mead  v.  Merrill,  33  N.  H. 
437;  Plummer  v.  Granite  Mt.  &c. 
Co.  55  Fed.  755;  Saunders  v.  Duval, 
19  Tex.  467.  And  see  Newsom  v. 
Georgia  R.  62  Ga.  339  (average 
length  of  train);  Knopf  v.  Phila- 
delphia, &c.  R.  Co.  2  Pennewill 
(Del.)    392.    46    Atl.    747    (schedule 


on  issue  as  to  rate  of  speed  in  City 
of  W.). 

==»  Board,  &c.  v.  O'Connor,  X37 
Ind.  622,  35  N.  B.  1006.  See,  also, 
Ballou  V.  Parsons,  11  Hun  (N.  Y.), 
602. 

"=' Chalmers  v.  Whittemore,  22 
Minn.  305. 

^™  Green  v.  Donaldson,  16  Vt.  162 
(the  plaintiff,  however,  had  testi- 
fied that  the  wood  was  unsound,  . 
rotten  and  crooked,  and  the  evi- 
dence that  the  timber  was  good 
was  then  introduced  by  the  de- 
fendant) . 

="  Tenny  v.  Mulvaney,  9  Ore.  405. 
See,  also,  Mulliner  v,  Bronson,  114 
111.  510,  2  N.  B.  671. 

""See  Ames  v.  Quimby,  106  U. 
S.  342,  1  Sup.  Ct.  116;  Vielti  v. 
Nesbitt,  22  Nev.  390,  41  Pac.  151; 
Epps  V.  State,  102  Ind.  539,  549,  1 
N.  E.  491;  Raynor  v.  Bryant,  43 
Kans.  492,  23  Pac.  601;  Common- 
wealth V.  Schaffner,  146  Mass.  512, 
514. 

As  to  what  must  be  shown,  es- 
pecially  where   not   taken   out   of 
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there  are  many  other  instances  of  the  use  of  evidence  of  the  quality, 
condition  or  effect  of  the  same  or  a  like  place  or  thing  to  show 
quality,  condition  or  effect  in  question  in  the  particular  ease.^'^ 
Such  evidence  must,  however,  be  at  least  logically  relevant  and  not  too 
remote  and  collateral. 

§  178.    Personal  and  domestic  relations — ^Fectmiary  circumstances. 

As  a  general  rule  the  personal  or  domestic  relations  and  the  financial 
standing  or  pecuniary  circumstances  of  a  person  or  his  family  are 
matters  that  are  not  relevant  in  ordinary  cases^^*  and  evidence  thereof 
is  not  admissible  even  upon  the  question  of  damages;  but  there  are 
classes  of  cases  in  which  such  evidence  is  admissible  upon  the  question 
of  damages,  and  still  other  cases  in  which  it  may  be  relevant  and 
admissible  upon  other  questions  or  for  other  purposes  as  well.  Ordi- 
narily, where  only  compensatory  damages  can  be  recovered,  whether 
the  action  be  in  tort  or  contract,  the  domestic  relations  and  financial 
standing  or  circumstances  of  the  parties  are  irrelevant,  even  upon 
the  question  of  damages.^^'  Thus,  in  an  action  to  recover  damages  for 
personal  injuries  to  the  plaintiff  caused  by  the  negligence  of  the 
defendant,  such  evidence  is  almost  uniformly  held  inadmissible,^^' 

the  same  bulk  or  series,  see  Brown  84  Minn.  10,  86  N.  W.  612;  Peck  v. 

V.  Leach,  107  Mass.  364;   Common-  Cooper,    112    111.    192,    54    Am.    R. 

wealth  V.  Goodman,  97  Mass.  117;  231;  "Wood  v.    Carpenter,   166   Mo. 

Jupitz  V.  People,  34  111.  516,  520.  465,  66  S.  W.  172;  Harris  v.  Tyson, 

'"Lotz  V.   Scott,  103  Ind.   155,  2  24   Pa.    St.    347,    64   Am.   Dec.    661; 

N.  E.  560;   Evans  v.  Keystone  Gas  Langworthy  v.  Goodall,  &c.  76  Ala. 

Co.  148  N.  Y.  112,  42  N.  E.  513,  30  325;  Busch  v.  Pollock,  41  Mich.  64, 

L.  R.  A.  615;  Reed  v.  Dick,  8  Watts  1  N.   W.   921;    Chesley  v.   Chesley, 

(Pa.)  .479;    Hatchett  v.   Gibson,  13  37  N.  H.  229;   Coombs  v.  Coombs, 

Ala.  587;   Orient  Ins.  Co.  v.  Leon-  86  Mo.  176. 

ard,  120  Fed.  808;   Sabine  v.  John-  »=  Myers   v.   Malcom,   6   Hill    (N. 

son,    35    Wis.    185;     McCuUoch    v.  Y.)  292,  41  Am.  Dec.  744,  and  note; 

Dobson,   133   N.    Y.    114,   30   N.   B.  Kniffen  v.  McConnell,  30  N.  Y.  285; 

641;   Britton  v.   City  of  St.   Louis,  Morgan    v.    Durfee,    69    Mo.    469; 

120  Mo.  437,  25  S.  W.  366.    See,  also,  Taber   v.    Hutson,    5    Ind.    322,    61 

Pirmann  v.  Newport,  &c.  Co.  (Ky.)  Am.    Dfec.    96;    Dush   v.    Fitzhugh, 

71  S.  W.  491.  2  Lea  (Tenn.)  307. 

'"  Harmon    v.    Harmon,    61    Me.  '""  Pennsylvania   Co.   v.   Roy,  102 

222;    Grant  v.   Llbby,   71  Me.   427;  U.   S.   451;    Dayharsh  v.   Hannibal, 

Small  V.  Smith,  87  Ind.  186;  Hutch-  &c.   R.  Co.   103  Mo.  570,  15  S.  W. 

ins  V.  Hutchins,  98  N.  Y.  56;  Chase  554,  23  Am.  St.  900;   Pennsylvania, 

V.  Perley,  148  Mass.  289,  19  N.  E.  &c.  R.  Co.  v.  Books,  57  Pa.  St.  339, 

398;  Marshall  v.  Mitchell,  59  S.  Car.  98  Am.   Dec.  229;    Kansas,   &c.   R. 

623,  38  S.  E.  158;   Hibbs  v.  Marpe,  Co.   v.   Pointer,   9   Kans.    620,   627; 
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except  in  so  far  as  evidence  of  the  plaintiff's  pursuit,  calling  or 
business,  and  what  he  has  earned  or  is  capable  of  earning  or  the  like, 
may  be  admissible  upon  the  question  of  earning  capacity  and  pecuniary 
loss  caused  him  by  the  injury."''  But,  where  death  is  caused  by  the 
negligent  or  wrongful  act  of  the  defendant  such  evidence  as  to 
the  family  and  circumstances  of  the  deceased  is  often  relevant  and 
admissible  upon  the  question  of  damages.'"*  So,  in  actions  where 
exemplary  or  punitive  damages  are  allowed,  evidence  of  the  financial 
standing  of  the  defendant"'"  and  also,  it  seems,  of  the  plaintiff"*"  is 


Albert!  v.  New  York,  &c.  R.  Co. 
118  N.  Y.  77,  81,  23  N.  B.  35;  City 
of  Joliet  V.  Conway,  119  111.  489,  10 
N.  E.  223;  City  of  Galion  v.  Lauer, 
55  Ohio  St.  392,  45  N.  E.  1044;  Bar- 
bour Co.  v.  Horn,  48  Ala.  566;  note 
In  85  Am.  St.  835,  where  many 
other  authorities  are  collected. 
But  compare  Youngblood  v.  S.  Car. 
&c.  R.  Co.  60  S.  Car.  9,  38  S.  E. 
232;  Johns  v.  Charlotte,  &c.  R.  Co. 
39  S.  Car.  162,  17  S.  E.  698;  Georgia 
R.  &c.  Co.  v.  Keating,  99  Ga.  308, 
25  S.  E.  669;  Norfolk,  &c.  R.  Co.  v. 
Ampey,  93  Va.  108,  25  S.  B.  226; 
Pierce  v.  Wagner,  29  Minn.  355. 

'"^  For  Instances  see  Alabama,  &c. 
R.  Co.  v.  Frazier,  93  Ala.  45,  9  So. 
303,  30  Am.  St.  28;  Murdock  v. 
New  York,  &c.  Co.  167  Mass.  549, 
46  N.  E.  57;  Broyles  v.  Prisock, 
97  Ga.  643,  25  S.  E.  389;  Chicago, 
&c.  R.  Co.  V.  Meech,  163  111.  305, 
45  N.  E.  290;  Linton  Coal,  &c.  Co. 
V.  liersons,  15  Ind.  App.  69,  43  N. 
E.  651;  Illinois  Cent.  R.  Co.  v.  Da- 
vidson, 76  Fed.  517;  Knapp  v.  Sioux 
City,  &c.  R.  Co.  71  la.  41,  32  N.  W. 
18. 

^==  Baltimore,  &c.  R.  Co.  v.  Mack- 
ey,  157  U.  S.  72,  15  Sup.  Ct.  491; 
Felton  V.  Spiro,  78  Fed.  576;  En- 
glish V.  Southern  Pac.  Co.  13  Utah, 
407,  45'  Pac.  47,  57  Am.  St  772; 
Haehl  v.  Wabash  R.  Co.  119  Mo. 
325,  24  S.  W.  737;  Abbot  v.  McCad- 
den,  81  Wis.  563,  51  N.  W.  1079,  29 


Am.  St.  910;  Alabama,  &c.  R.  Co. 
v.  Jones,  114  Ala.  519,  521,  21  So. 
507,  62  Am.  St.  121;  note  in  85  Am. 
St.  840.  But  see  Kesler  v.  Smith, 
66  N.  Car.  154;  Beems  v.  Chicago, 
&c.  R.  Co.  58  la.  150,  12  N.  W.  222. 

^'"Rowe  V.  Moses,  9  Rich.  L. 
(S.  Car.)  423,  67  Am.  Dec.  560,  an<!i! 
note  (assault  and  battery);  Brown 
V.  Evans,  17  Fed.  912  (same); 
Whitefield  v.  Westbrook,  40  Miss. 
311  (malicious  prosecution);  Bump 
V.  Betts,  23  Wend.  (N.  Y.)  85. 
(same);  Meibus  v.  Dodge,  38  Wis. 
300,  20  Am.  R.  6;  Winn  v.  Peck- 
ham,  42  Wis.  493;  Rea  v.  Tucker, 
51  111.  110,  99  Am.  Dec.  539,  and 
note;  McBride  v.  McLaughlin,  5 
Watts  (Pa.),  375;  Webb  v.  Gilman, 
80  Me.  177,  13  Atl.  688;  Eltringham 
V.  Earhart,  67  Miss.  488,  7  So.  346, 
19  Am.  St.  319;  Draper  v.  Baker, 
61  Wis.  450,  21  N.  W.  527,  50  Am. 
R.  143;  Beck  v.  Dowell,  111  Mo. 
506,  20  S.  W.  209,  33  Am.  St.  547. 

""Sloan  V.  Edwards,  61  Md.  89 
(assault  and  battery);  Cochran  v. 
Ammon,  16  111.  316;  Bump  v.  Betts, 
23  Wend.  85  (malicious  prosecu- 
tion); Clements  v.  Maloney,  55  Mo. 
352;  Shute  v.  Barrett,  7  Pick. 
(Mass.)  82;  M'Almont  v.  M'Clel- 
land,  14  Serg.  &  R.  (Pa)  359,  363; 
Eltringham  v.  Earhart,  67  Miss. 
488,  7  So.  346,  19  Am.  St.  319; 
Heneky  v.  Smith,  10  Ore.  349,  45 
Am.  R.  143. 
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generally  admissible  upon  that  question.  And  the  same  has  been 
held  in  actions  for  breach  of  contract  of  marriage,''*'  for  seduction/*- 
and  for  libel  or  slander.^*'  There  are  also  instances  in  which  such 
evidence  may  be  relevant  and  admissible  upon  other  questions  than  the 
amount  of  damages.  In  some  jurisdictions,  in  which  the  doctrine  of 
imputable  negligence  prevails,  it  is  held  that  poverty^**  or  domestic 
exigency""  may  excuse  the  parents  from  such  watchfulness  or  provision 
for  watchfulness,  in  regard  to  their  children,  as  might  otherwise  be 
required  of  them,  but  the  admission  of  such  evidence  of  the  financial 
circumstances  of  the  parents  in  such  cases,  as  ordinarily  presented  at 
least,  seems  incorrect  upon  principle  and  the  doctrine  has  often  been 


"'  Vanderpool  v.  Richardson,  52 
Mich.  336;  Reed  v.  Clark,  47  Cal. 
194;  Lawrence  v.  Cook,  56  Me.  187, 
96  Am.  Dec.  44a;  Allen  v.  Baker,  86 
N.  Car.  91,  40  Am.  R.  444;  Hun- 
ter V.  Hatfield,  68  Ind.  416;  James 
V.  Biddlngton,  6  Car.  &  P.  590,  note 
in  63  Am.  Dec.  545. 

'"  Grahle  v.  Margrave,  3  Scam. 
(111.)  372,  38  Am.  Dec.  88,  and  note; 
Wilson  v.  Shepler,  86  Ind.  275; 
McAulay  v.  Birkhead,  13  Ired.  L.  (N. 
Car.)  28,  55  Am.  Dec.  427,  and  note; 
Lavery  v.  Crooke,  52  Wis.  612,  38 
Am.  R.  768;  Thompson  v.  Clen- 
denning,  1  Head  (Tenn.),  287.  But 
see  Wert  v.  Druff,  55  la.  335.  And 
for  alienation  of  affections.  Love 
v.  Love,  98  Mo.  App.  562,  73  S.  W. 
255. 

"'  Hayner  v.  Cowden,  27  Ohio  St. 
292,  22  Am.  R.  303;  Bennett  v. 
Hyde,  6  Conn.  24;  Larned  v.  Buf- 
finton,  3  Mass.  546,  3  Am.  Dec.  185; 
M'Almont  V.  M'Clelland,  14  Serg. 
&  R.  (Pa.)  359,  362;  Peltier  v.  Mict, 
50  111.  511;  Barkly  v.  Copeland,  74 
Cal.  1,  15  Pac.  307,  5  Am.  St.  413; 
Fowler  v.  Wallace,  131  Ind.  347, 
31  N.  E.  53.  But  compare  Reeves 
V.  Winn,  97  N.  Car.  246,  1  S.  E. 
448,  2  Am.  St.  287;  Pool  v.  Devers, 
30  Ala.  672;  BuckstalE  v.  Hicks,  94 


Wis.  34,  68  N.  W.  403,  59  Am.  St. 
853;  Ware  v.  Cartledge,  24  Ala. 
622,  60  Am.  Dec.  489;  Enos  v.  Enos, 
135  N.  Y.  609,  58  Hun  (N.  Y.)  45; 
Young  V.  Kuhn,  71  Tex.  645,  9  S.  W. 
860.  So  within  limits  as  to  social 
and  domestic  relations.  Enquirer 
Co.  V.  Johnston,  72  Fed.  443;  Cahill 
V.  Murphy,  94  Cal.  29,  30  Pac.  195, 
28  Am.  St.  88;  Justice  v.  Kirlin,  17 
Ind.  588;  Klumph  v.  Dunn,  66  Pa. 
St.  141,  5  Am.  R.  335;  Fenster- 
maker  v.  Tribune  Pub.  Co.  13  Utah, 
532,  45  Pac.  1097;  Perrine  v.  Win- 
ter, 73  la.  645,  35  N.  W.  679. 

"*  Pittsburgh,  &c.  R.  Co.  v.  Pear- 
son, 72  Pa.  St.  169;  Philadelphia, 
&c.  R.  Co.  V.  Long,  75  Pa.  St.  257; 
Isbael  V.  Hannibal,  &c.  R.  Co.  60 
Mo.  475;  Walters  v.  Chicago,  &c. 
R.  Co.  41  la.  71;  Hedin  v.  Suburban, 
&c.  R.  Co.  26  Ore.  155,  37  Pac.  540; 
San  Antonio,  &c.  R.  Co.  v.  Vaughn, 
5  Tex.  Civ.  App.  195,  23  S.  W.  745. 

=«  Citizens'  St.  R.  Co.  v.  Stod- 
dard, 10  Ind.  App.  278,  37  N.  E. 
723;  Slattery  v.  O'Connell,  153  Mass. 
94,  26  N.  E.  430;  McMahon  v.  North 
ern,  &c.  R.  Co.  39  Md.  438;  Atchi- 
son, &c.  R.  Co.  V.  Calvert,  52  Kans. 
547,  34  Pac.  976;  Elgin,  &c.  R.  Co. 
V.  Raymond,  47  111.  App.  242. 
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denied  or  questioned.''*"  In  a  recent  case^*'  where  non  est  factum  and 
no  consideration  were  pleaded  as  a  defense  to  an  action  on  a  promis- 
sory note,  evidence  as  to  the  financial  condition  of  the  parties  at  the 
time  the  note  was  eaecuted  was  held  admissible,  and  there  are  other 
decisions  in  similar  eases,  to  the  sam.e  effect,^**  where  such  evidence 
appeared  to  support  the  contention  of  the  one  party  or  the  other  by 
rendering  it  probable  or  improbable.  Like  evidence  has  been  received 
in  particular  cases  upon  an  issue  of  payment,^*"  as  tending  to  show 
misappropriation'^'"'  or  acquisition  and  ownership  of  property,'"'^  and 
the  like."« 

§  179.    Title  and  possession  ot  property. — In  Stephen's  Digest  of 
Evidence  it  is  stated  as  a  general  rule  that  "when  the  existence  of  any 


'"Illinois,  &c.  R.  Co.  v.  Slater, 
129  111.  91,  21  N.  E.  575;  Mayhew 
V.  Burns,  103  Ind.  328;  Indianapolis, 
&c.  R.  Co.  V.  Pitzer,  109  Ind.  179, 
6  N.  E.  310,  10  N.  E.  70;  Cumming 
V.  Brooklyn,  &c.  R.  Co.  104  N.  Y. 
669,  10  N.  B.  855;  Fox  v.  Oakland, 
&c.  St.  R.  Co.  118  Cal.  55,  50  Pac. 
25. 

"'  Smith  V.  Doherty,  109  Ky.  616, 
60  S.  W.  380. 

""  Andrews  v.  Hayden's  Adm'r, 
88  Ky.  455,  460,  11  S.  W.  430;  Bland 
V.  Gaither  (Ky.),  11  S.  "W.  423; 
Blaisdell  v.  Davis,  72  Vt.  295,  48 
Atl.  14;  Molyneaux  v.  Collier,  13 
Ga.  406;  Glover  v.  Gentry,  104  Ala. 
222,  16  So.  38.  But  compare  last 
four  authorities  cited  in  first  note 
to  this  section. 

""Bean  v.  Tonnele,  94  N.  Y.  381, 
46  Am.  R.  153;  Rutherford  v. 
Mclvor,  21  Ala.  750;  Beckley  v. 
Jarvis,  55  "Vt.  348;  Bulen  v.  Gran- 
ger, 58  Mich.  274,  25  N.  W.  188. 
But,  ordinarily.  It  could  have  little, 
if  any,  weight,  and  it  would  seem 
that  it  ought,  generally,  to  be  ex- 
cluded, unless,  at  least,  the  cir- 
cumstances are  such  that  It  is  not 
too  remote  and  collateral  to  tend 
fairly  to  render  payment  probable 


or  improbable.  Atwood  v.  Scott, 
99  Mass.  177,  96  Am.  Dec.  928; 
Rogers  v.  Burns,  27  Pa.  St.  525; 
Trude  v.  Meyer,  82  111.  535. 

""Hackett  v.  King,  8  Allen 
(Mass.)  144,  85  Am.  Dec.  695;  Bos- 
ton, &c.  R.  Co.  V.  Dana,  1  Gray 
(Mass.)  83;  McNabb  v.  Lockhart, 
18  Ga.  495;  Nolley  v.  Calloway  Co. 
Court,  11  Mo.  447.  But  see  Fam- 
ham  V.  Thompson,  32  Minn.  22,  18 
N.  W.  833;  Watts  v.  Baker,  78  Ga. 
622,  3  S.  E.  773. 

'"  David  V.  David's  Adm'r,  66  Ala. 
139;  Hobbs  v.  Duff,  43  Cal.  485; 
Block  V.  Melville,  10  La.  Ann.  784; 
Kimball  v.  Locke,  31  Vt  683. 

^''^  Cochrane  v.  West  Duluth,  &o. 
Co.  64  Minn.  369,  67  N.  W.  206; 
Locke  V.  Brown,  14  M€,  108;  Bank, 
&c.  V.  Southern,  &c.  Bank,  170  N. 
Y.  1,  62  N.  E.  677.  But  see  for 
instances  of  the  inadmissibility  of 
such  evidence.  Holmes  v.  Hunt, 
122  Mass.  505;  Green  v.  Disbrow,  56 
N.  Y.  334;  Roberts  v.  Pepple,  55 
Mich.  367,  21  N.  W.  319;  Brewer 
V.  Watson,  65  Ala.  88;  Robinson  v. 
Campbell,  47  la.  625;  Orcutt  v. 
Ranney,  10  Cush.  (Mass.)  183; 
Campbell  v.  Lynn  &  Co.  7  W.  Va. 
C65. 
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right  of  property,  or  of  any  right  over  property  is  in  question,  every 
fact  which  constitutes  the  title  of  the  person  claiming  the  right,  or 
which  shows  that  he,  or  any  person  through  whom  he  claims,  was  in 
possession  of  the  property,  and  every  fact  which  constitutes  an  exercise 
of  the  light,  or  which  shows  that  its  exercise  was  disputed,  or  which  is 
inconsistent  with  its  existence  or  renders  its  existence  improbable,  is 
deemed  to  be  relevant.'"'^'  There  are  few  American  authorities  in 
which  the  rule  is  so  broadly  stated,  and,  in  so  far  as  it  is  considered, 
the  subject  is  usually  treated  in  another  connection ;  but  there  are  many 
cases  in  which  the  question  seems  to  be  one  of  relevancy  or  irrelevancy. 
Thus,  on  an  issue  as  to  ownership  of  property  in  a  replevin  case 
evidence  of  the  conduct  of  one  of  the  parties  in  using  and  treating  the 
property  as  his  own  and  of  the  taking  out  of  an  insurance  policy  by  one 
in  his  own  name,  and  of  payment  of  premiums  thereon  has  been  held 
relevant  and  admissible.^"*  Evidence  of  the  assessment  and  payment  of 
taxes  has  also  been  held  admissible  upon  the  question  of  ownership.^"* 
So,  possession  of  property  and  acts  of  ownership  are  usually  some  evi- 


""  Stephen's  Dig.  Ev.  art.  5,  and 
appendix  note  IV,  citing  Rogers  v. 
Allen,  1  Camp.  309;  Doe  v.  Pul- 
man,  3  Q.  B.  622,  623,  626;  Mal- 
comson  v,  O'Dea,  10  H.  L.  Cas. 
593,  611,  612.  See,  also,  Rankin  v. 
Busby  (Tex.  Civ.  App.),  25  S.  W. 
678;  Pettingell  v.  Boynton,  139 
Mass.  244,  29  N.  E.  655;  Goldsberry 
v.  Gentry,  92  Ind.  193;  Moon  v. 
Hawks,  2  Aik.  (Vt.)  390,  16  Am. 
Dec.  725;  Beach  v.  Swift,  2  Conn. 
269;  Waller  v.  Eleventh  School 
Dist.  22  Conn.  326;  Lansley  v.  Van 
Alstyne,  81  la.  476,  46  N.  W.  1119; 
Everingham  &  Co.  v.  Lee,  78  la.  630, 
43  N.  W.  459;  Davis  v.  Gerher,  69 
Mich.  246,  37  N.  W.  281;  Heartz  v. 
Klinkhammer,  39  Minn.  488,  40  N. 
W.  826;  Irish- Am.  Bank  v.  Ludlum, 
49  Minn.  255,  51  N.  W.  1047;  Langs- 
dorf  V.  Field,  36  Mo.  440;  Ober- 
felder  &  Co.  v.  Kavanaugh,  21  Neb. 
483,  32  N.  W.  295;  Prescott,  &c.  R. 
Co.  V.  Rees  (Ariz.)  28  Pac. 
1134;  Rowan  v.  Hutchisson,  27  Ala. 
328;   Smith  v.  Causey,  28  Ala.  655, 


65  Am.  Dec.  372;  Deitsch  v.  Wig- 
gins, 15  Wall.  (U.  S.)  539;  Leaver- 
Ing  V.  Smith,  115  N.  Car.  385,  20 
S.  E.  446;  Galbraith  v.  Elder,  8 
Watts  (Pa.),  81. 

="Dicken  v.  Winters,  169  Pa.  St. 
126,  32  Atl.  289.  See,  also,  Beltes 
V.  Magoon,  85  Mo.  580. 

===Carr  v.  Dodge,  40  N.  H.  403; 
Hodgdon  v.  Shannon,  44  N.  H.  572; 
Irwin  V.  Patchen,  164  Pa.  St.  51, 
30  Atl.  436;  Holcroft  v.  Halbert, 
16  Ind.  256;  Turner  v.  Bradley,  85 
la.  512,  52  N.  W.  364;  City  of  Kan- 
sas V.  Hannibal,  &c.  R.  Co.  77  Mo. 
180;  Smokey  v.  Johnson  (Miss.) 
4  So.  788.  But  Bee  Hetch  v. 
Bherke,  95  la.  757,  64  N.  W.  650; 
Adams  &  Co.  v.  Hickox,  55  la.  632, 
8  N.  W.  485;  Larkin  v.  Baty,  111 
Ala.  303,  18  So.  666;  People  v.  Tur- 
ner, 117  N.  Y.  227,  22  N.  E.  1022, 
15  Am.  St.  498  (not  of  evidence  of 
actual  possession).  Where  the 
question  was  as  to  whether  goods 
belonged  to  a  husband  or  his  wife, 
marks  on  the  goods  when  received 
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dence  of  title.'^"*  But  evidence  that  a  grantor,  about  the  time  of  execu- 
ting a  deed  of  land  bounded  on  a  way,  built  a  wall  and  established  bounds 
at  the  edge  of  the  way,  has  been  held  inadmissible  to  prove  that  the  way 
did  not  pass  by  the  deed,""'  and  title  to  personal  property  in  possession 
of  one  person  cannot  ordinarily  be  shown  by  evidence  that  the  land 
on  which  it  is  situated  belongs  to  an'other.*^^  So,  evidence  of  a  con- 
veyance, mortgage,  or  the  like,  made  by  a  former  owner  after  he  has 
parted  with  his  interest  is  usually  irrelevant  and  inadmissible.'"'* 

§  180.  Values  of  land — Other  sales. — ^There  is  sharp  conflict  among 
the  authorities,  especially  in  appropriation  or  eminent  domain  cases, 
upon  the  question  of  the  admission  of  collateral  evidence  of  values. 

It  is  held  that  evidence  of  the  selling  value  of  lands  in  the  neighbor- 
hood may  be  given  as  tending  to  establish  a  basis  from  which  the  land- 
owner's damages  can  be  assessed  in  cases  where  the  land  taken  does  not 
appear  to  have  any  definite  market  value,^^"  but  as  a  general  rule 
where  there  is  a  definite  market  value  that  value  should  be  taken  as  the 
.  basis  for  estimating  compensation.^"^  Evidence  of  actual  sales  of  such 
lands  in  the  neighborhood  has  been  held  admissible  in  cases  where  the 


by  a  railway  company  were  held 
admissible  in  Norton  v.  Livings- 
ton, 14  S.  Car.  177.  See,  also, 
Rankin  v.  Busby  (Tex.  Civ.  App.), 
25  S.  W.  678  (recital  in  field  notes 
held   admissible). 

==»  Geilfuss  V.  United  States,  4  Ct. 
CI.  478;  Wendell  v.  Blanchard,  2 
N.  H.  456;  Herbert  v.  Herbert,  1 
111.  354,  12  Am.  Dec.  192;  Evans 
V.  Smith,  43  Minn.  59,  44  N.  W. 
880;  Stamford  Bank  v.  Ferris,  17 
Conn.  259;  Hathorn  v.  Maynard, 
65  Ga.  168;  Rowan  v.  Hutchisson, 
27  Ala.  328. 

But  see  Walden  v.  Grant,  8  Mart. 
N.  S.  (La.)  565;  Hawkins  v.  James, 
69  Miss.  274,  13  So.  813. 

"'  Fisher  v.  Smith,  9  Gray  (Mass.) 
441. 

"'Caldwell  v.  Custard,  7  Kans. 
303.  See,  also,  Beall  v.  Ledlow, 
14  Ala.  B23;  Caraher  v.  Royal  Ins. 
Co.  63  Hun,  82,  17  N.  Y.  S.  858. 

«'°  Preston  v.  Jones,  50  Pa.  St. 
64.     See,  also,  for  other  instances 


of  inadmissibility  Bowen  v.  Cook, 
10  Ark.  309;  Camp  v.  Smith,  98 
Ind.  409;  King  v.  Randlett,  33  Cal. 
318;  Baker  v.  Gunther,  53  Md.  373; 
Robinson  v.  Edwards,  70  Me.  158; 
Harris  v.  Paynes,  5  Lltt.  (15  Ky.) 
105;  Bump  v.  Cooper,  20  Ore.  527, 
26  Pac.  848. 

"°°San  Diego,  &c.  Co.  v.  Neale, 
78  Cal.  63,  20  Pac.  372,  3  L.  R.  A 
83;  Chicago,  &c.  R.  Co.  v.  Chicago, 
&c.  R.  Co.  112  111.  589;  Concordia 
Cemetery  Ass'n  v.  Minnesota,  &c. 
R.  Co.  121  111.  199,  12  N.  E.  536. 

'"Missouri,  &c.  R.  Co.  v.  Porter, 
112  Mo.  361,  20  S.  W.  568;  Kansas 
City,  &c.  R.  Co.  V.  Fisher,  49  Kans. 
17,  30  Pac.  Ill;  Little  Rock,  &c. 
R.  Co.  V.  Woodruff,  49  Ark.  381, 
5  S.  W.  792,  4  Am.  St.  51;  City  of 
Santa  Ana  v.  Harlin,  99  Cal.  538, 
34  Pac.  224;  Colorado,  &c.  R.  Co. 
V.  Brown,  15  Colo.  193,  25  Pac.  87; 
Currie  v.  Waverly,  &c.  R.  Co.  52 
N.  J.  L.  381,  20  Atl.  56. 
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market  value  of  the  land  sought  to  be  condemned  was  in  dispute,^'^ 
but  other  authorities  hold  such  evidence  inadmissible  upon  the  ground 
that  it  is  the  general  selling  price  of  land  in  the  neighborhood  which 
is  the  test  of  its  value,  and  not  the  price  paid  for  particular  pieces  of 
property,  and  that  to  permit  evidence  in  chief  of  particular  sales  is 
to  let  in  collateral  questions  and  lead  to  confusion  and  error.^*'  Even 
in  jurisdictions  in  which  such  evidence  is  admitted  the  sales  proved 
must  have  been  of  land  similar  in  character  and  location,  and  must 
have  been  made  near  the  time.^'*  But  some  of  the  cases  hold  that 
whether  offered  evidence  is  sufficient  ia  these  regards  is  largely  in  the 
discretion  of  the  officer  or  judge  presiding.^""  Such  sales,  to  be 
='=  Seattle,  &c.  R.  Co.  v.  Gilchrist,      Cal.   247;    Stlnson   v.    Chicago,    &c. 


4  Wash.  509,  30  Pac.  738;  Edmands 
V.  City  of  Boston,  108  Mass.  535; 
Pierce  v.  City  of  Boston,  164  Mass. 
92,  41  N.  E.  227;  Boston,  &c.  R.  Co. 
V.  Old  Colony,  &c.  Co.  3  Allen 
(Mass.)  142;  Gardner  v.  Brookline, 
127  Mass.  358;  Concord  R.  Co.  v. 
Greely,  23  N.  H.  237;  March  v. 
Portsmouth,  &c.  R.  Co.  19  N.  H. 
372;  King  v.  Iowa,  &c.  R.  Co.  34 
la.  458;  Town  of  Cherokee  v.  Land 
Co.  52  la.  279,  3  N.  W.  42;  Mayor, 
&c.  V.  Smith,  &c.  Co.  80  Md.  458, 
31  Atl.  423;  Matter  of  Forsyth 
Boulevard,  127  Mo.  417,  30  S.  W. 
188. 

The  theory  of  these  decisions  is 
that  actual  sales  show  market  val- 
ue; that  the  limits  as  to  the  sim- 
ilarity of  the  property  and  the 
nearness  of  time  are  matters  that 
can  be  largely  controlled  by  the 
judge,  and  his  ruling  may  be  re- 
viewed on  appeal  for  abuse  of 
discretion;  that  the  circumstances 
can  be  shown,  and  that  such  evi- 
dence is  no  more  collateral  than 
that  of  a  witness  in  stating  value, 
as  he  must  get  his  idea  of  value 
mainly  from  actual  sales. 

=«=  Pittsburgh,  &c.  R.  Co.  v.  Pat- 
terson, 107  Pa.  St.  461;  East  Penn. 
R.  Co.  V.  Hiester,  40  Pa.  St.  53; 
Central,  &c.  R.  Co.  v.  Pearson,  35 


R.  Co.  27  Minn.  284;  Selma,  &c. 
R.  Co.  V.  Keith,  53  Ga.  178;  Matter 
of  Thompson,  127  N.  Y.  463,  28  N. 
E.  389;  Witmark  v.  New  York,  &c. 
R.  Co.  149  N.  Y.  393,  44  N.  E.  78. 
See,  also,  Kerr  v.  South  Park 
Com'rs,  117  V.  S.  379,  6  Sup.  Ct. 
801;  Union  R.  &c.  Co.  v.  Moore, 
80  Ind.  458.  The  consideration 
named  in  deeds  of  contiguous  land 
is  clearly  inadmissible.  Bsch  v. 
Chicago,  &c.  R.  Co.  72  Wis.  229,  39 
N.  W.  129.  See,  also,  O'Hare  v. 
Chicago,  &c.  R.  Co.  139  111.  151, 
28  N.  E.  923. 

^"Peoria  Gaslight,  &c.  Co.  v. 
Peoria,  &c.  R.  Co.  146  111.  372,  34 
N.  E.  550,  31  L.  R.  A.  373;  Laing 
V.  United  N.  J.  &c.  Co.  54  N.  J.  L. 
576,  25  Atl.  409,  33  Am.  St.  682;  San 
Jose,  &c.  R.  Co.  V.  Mayne,  83  Cal. 
566,  23  Pac.  522;  Lanquist  v.  City 
of  Chicago,  200  111.  69,  65  N.  E. 
681.  See,  also,  Cummins  v.  Des 
Moines,  &c.  R.  Co.  63  la.  397; 
Everett  v.  Union,  &c.  R.  Co.  59 
la.  243. 

"'Shattuck  V.  Stoneham,  &c.  R. 
Co.  6  Allen  (Mass.)  115;  Presbrey 
V.  Old  Colony,  &c.  R.  Co.  103  Mass. 
1;  Teel'e  v.  City  of  Boston,  165 
Mass.  88,  42  N.  B.  506;  Montclair, 
&c.  R.  Co.  V.  Benson,  36  N.  J.  L. 
557;  Stinson  v.  Chicago,  &c.  R.  Co. 
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admissible  in  evidence,  must  have  been  voluntary.  The  prioe  paid 
upon  condemnation  of  similar  property,  or  by  agreement  with  the 
owner  as  a  gross  sum  both  for  the  land  purchased  and  for  damages, 
is  to  be  excluded  as  evidence.^""  Although  most  of  the  cases  cited  are 
condemnation  or  appropriation  cases,  similar  questions  arise  in  other 
cases.  Thus,  it  has  been  held  that  in  an  action  on  notes,  given  for  the 
purchase  of  land  and  personal  property,  and  to  foreclose  a  vendor's 
lien  where  misrepresentation  and  failure  of  consideration  is  pleaded 
by  the  defendant  and  the  value  of  the  property  is  brought  in  question, 
evidence  of  the  value  of  adjoining  land  is  inadmissible.^*' 

§  181.  Value  of  land — Price  paid — Unaccepted  offer. — It  has  been 
held  that  the  price  paid  by  the  owner  for  his  land  may  be  proved 
as  tending  to  show  its  value.'"'*  But  if  this  is  permitted  the  owner 
may  show,  by  way  of  explanation,  the  circumstances  under  which  he 
bought,  the  condition  of  the  property  at  the  time,  the  improvement  he 
has  made  upon  it,  and  any  general  advance  in  prices  by  which  the 
property  has  been  benefited. ^^*  The  owner  has  been  allowed  to  prove 
the  price  offered  for  the  property  a  short  time  before  the  condemnation 
as  tending  to  show  that  it  has  a  special  value  above  the  general  market 
value  of  surrounding  property,^'"  but  most  authorities  hold  that 
evidence  of  unaccepted  offers  made  by  third  persons  or  by  the  con- 

27  Minn.  284.     See,  also,  Patcli  v.  Belding  v.  Archer,  131  N.  Car.  287, 

City  of  Boston,  146  Mass.  52;   Saw-  42  S.  E.  800. 

yer   v.    City   of   Boston,    144   Mass.  ^'''Ham    v.    City    of    Salem,    100 

471.  Mass.  350;  Swan  v.  County  of  Mid- 

"' Peoria    Gaslight,    &c.     Co.    v.  dles,ex,    101    Mass.    173;    Sexton   v. 

Peoria,  &c.   R.   Co.   146  111.   372,  34  North  Bridgewater,  116  Mass.  200; 

N.  E.  550,  21  L.  R.  A.  373;   Bemis  St.  Louis,  &c.  R.  Co.  v.  Smith,  42 

V.    City    of    Springfield,    122    Mass.  Ark.    265.     But   see    San    Antonio, 

110;  Providence,  &c.  R.  Co.  v.  City  &c.   R.   Co.   v.   Ruby,   80   Tex.   172, 

of  Worcester,  155  Mass.   35,  29  N.  15  S.  W.  1040. 

E.  56 ;   Cobb  v.  City  of  Boston,  112  =«"  St.  Louis,  &c.  R.  Co.  v.  Smith, 

Mass.  181;  Howard  v.  City  of  Prov-  42  Ark.  265;  Ham  v.  City  of  Salem, 

idence,  6  R.  I.  514.  100  Mass.  350. 

=«' Merrill  v.  Taylor,  72  Tex.  293,  ""Johnson    v.    Freeport,    &c.    R. 

10  S.  W.  532.     See,  also,  O'Dell  v.  Co.   Ill  111.   413. 

Rogers,    44    Wis.    136;    Bruner    v.  Owner's    declarations    and    offers 

Threadgill,   88  N.   Car.   361;    Hunt-  to    sell    may    be    received    against 

Ington  v.  Attrell,  118  N.  Y.  365,  23  him    as    admissions.      Springer    v. 

N.  E.  544.    But  see  Clapp  v.  Noble,  City    of    Chicago,    135    111.    552,    26 

84  111.  62;  Thorndike  v.  Campton,  18  N.  E.  514;  Power  v.  Savannah,  &c. 

N.  H.  20;  Hoit  v.  Russell,  56  N.  H.  R.    Co.    56   Ga.    471;    East  Brandy- 

559;  Norton  v.  Willis,  73  Me.  580;  wine,  &c.  R.  Co.  v.  Ranck,  78  Pa. 

St.  454. 
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demning  corporation  are  inadmissible  to  fix  the  value  of  the  land.^'^ 
The  assessed  valuation  for  taxation,  not  made  by  the  owner,  is  inad- 
missible to  show  the  market  value. ^'^ 

§  182.  Personal  property — Market  value. — The  rules  applicable  to 
evidence  of  value  of  personal  property  are  much  like  those  already 
considered.  The  question  frequently  arises  in  actions  for  breach  of 
contract  or  warranty  and  the  usual  inquiry  is  as  to  the  market  value. 
This,  in  such  cases,  must  ordinarily  be  the  market  value  on  the  day 
in  question.^''  Evidence  of  actual  sales  of  the  same  kind  and 
quality  of  property  on  that  day  may  be  admitted,''*  and  if  there  are 
no  sales  on  that  day  or  prices  are  unnaturally  depressed  or  inflated 
by  combination,  so  that  there  is  no  true  market  value,  evidence  of  the 
market  value,  within  reasonable  limits,  before  and  after  that  day  may 
be  admitted.^'"     This  branch  of  the  subject,  however,  including  the 


'"  City  of  Santa  Ana  v.  Harlln, 
99  Cal.  538,  34  Pac.  224;  Drury  v. 
Midland  R.  Co.  127  Mass.  571; 
Wood  V.  Flremen'si,  &c.  Co.  126 
Mass.  316,  319;  Keller  v.  Paine,  34 
Hun  (N.  Y.)  167,  177;  St.  Joseph, 
&c.  R.  Co.  V.  Orr,  8  Kans.  419; 
3  Elliott  Railroads,  §  1036.  See,  also, 
Watson  V.  Milwaukee,  &c.  R.  Co.  57 
Wis.  332,  15  N.  W.  468;  Fowler  v. 
Middlesex  Com'rs,  6  Allen  (Mass.) 
92;  Montclair  R.  Co.  v.  Benson, 
36  N.  J.  L.  557. 

"'Anthony  v.  New  York,  &c.  R. 
Co.  162  Mass.  60,  37  N.  E.  780; 
Brown  v.  Providence,  &e.  Co.  5 
Gray  (Mass.)  35;  Nelson  v.  Vil- 
lage of  West  Duluth,  55  Minn.  497, 
57  N.  W.  149.  In  Birmingham,  &c. 
R.  Co.  V.  Smith,  89  Ala.  305,  7  So. 
634,  the  sworn  valuation  made  by 
the  owner  himself  was  held  ad- 
missible. But  other  cases  are  to 
the  contrary.  Texas,  &c.  R.  Co.  v. 
Eddy,  42  Ark.  527;  San  Jose,  &c. 
Co.  v.  Mayne,  83  Cal.  566,  23  Pac. 
522;  Virginia,  &c.  R.  Co.  v.  Henry, 
8  Nev.  165  (except  to  discredit  his 
evidence) ;  Dudley  v.  Minnesota,  &c. 
R.   Co.   77   la.   408,   42   N.   W.   359; 


New  Orleans,  &c.  R.  Co.  v.  Barton, 
43  La.  Ann.  171. 

'"Dana  v.  Fiedler,  12  N.  Y.  40; 
Cahen  v.  Piatt,  69  N.  Y.  348,  352; 
Moye  V.  Pope,  64  N.  Car.  543.  But 
the  courts  do  not  always  so  strict- 
ly confine  evidence  of  market  value, 
especially  in  other  classes  of  cases. 

"'  Lawton  v.  Chase,  108  Mass. 
238;  Gill  v.  McNamee,  42  N.  Y. 
44;  Reeves  v.  Texas,  &c.  R.  Co.  11 
Tex.  Civ.  App.  514,  32  S.  W.  920; 
Northwestern  Fuel  Co.  v.  Mahler, 
36  Minn.  166,  30  N.  W..756;  Home, 
&c.  Co.  V.  Church,  14  Ky.  807. 
Evidence  of  what  the  projjerty 
brought  at  auction  sale  is  some- 
times admissible.  Sanford  v.  Peck, 
63  Conn.  486,  27  Atl.  1057;  Kent 
V.  Whitney,  9  Allen  (Mass.),  62,  85 
Am.  Dec.  739;  Jennings  v.  Prentice, 
39  Mich.  421.  See,  also,  Alabama, 
&c.  R.  Co.  V.  Searles,  71  Miss.  744, 
16  So.  255. 

""Dana  v.  Fiedler,  12  N.  Y.  40; 
Torrey  v.  Burney,  113  Ala.  496,  21 
So.  348;  Kountz  v.  Kirkpatrick,  72 
Pa.  St.  376,  13  Am.  R.  687.  See, 
also,  Jacksonville,  &c.  R.  Co.  v. 
Peninsular,  &c.  Co.  27  Fla.  1,  157, 
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use  of  market  reports  or  prices  current,  is  considered  elsewhere.  If 
the  property  has  no  market  value,  and,  in  some  instances,  even  if  it 
has,  its  value  may  be  proved  in  other  ways.  The  cost  of  the  property 
is,  ordinarily,  some  evidence  of  its  value,''"  and  is  frequently  permitted 
to  be  shown  where  there  is  no  market  value,  and  in  particular  cases 
evidence  of  the  value  of  property  at  a  different  time  may  be  admissible 
as  tending  to  show  its  value  at  the  time  in  question.""  But  evidence 
of  the  value  of  other  property  of  a  different  character  or  quality  is  not 
admissible  for  the  purpose  of  showing  value  by  comparison.""  In  the 
case  of  animals,  evidence  of  pedigree  is  generally  admissible,  along 


9  So.  661,  17  L.  R.  A.  33,  65;  Par- 
menter  v.  Pitzpatrlck,  135  N.  Y. 
190,  31  N.  E.  1032;  Gregory  v.  Ro- 
senkrans,  78  Wis.  451,  47  N.  W. 
832;  Newsome  v.  Davis,  133  Mass. 
343. 

^"  Hangen  v.  Hachemeister,  114 
N.  Y.  566,  21  N.  E.  1046;  Hawver 
V.  Bell,  141  N.  Y.  140,  36  N.  B.  6; 
Jacksonville,  &c.  R.  Co.  v.  Jones, 
34  Fla.  286,  15  So.  924;  Mouat,  &c. 
Co.  V.  Wilmore,  15  Colo.  136,  25 
Pac.  556;  Sullivan  v.  Lear,  23  Fla. 
463,  2  So.  846,  11  Am.  St.  388; 
Thompson  v.  Anderson,  94  la.  554, 
63  N.  H.  355;  Kendricks  v.  Beard, 
90  Mich.  589,  51  N.  W.  645;  Wells 
Fargo  Ex.  Co.  v.  Williams  (Tex. 
Civ.  App.),  71  S.  W.  314.  But  it 
may  be  excluded  if  too  remote  or 
the  property  is  too  much  changed. 
See  Louisville,  &c.  Co.  v.  Lisch- 
kopf,  109  Ala.  136,  19  So.  436;  Miner 
V.  Connecticut,  &c.  R.  Co.  153  Mass. 
398,  26  N.  B.  994;  Johnson  v.  Balti- 
more, &c.  R.  Co.  25  W.  Va.  570; 
Kadish  v.  Young,  108  111.  170,  43 
Am.  R.  548.  In  an  action  for 
breach  of  warranty  of  a  horse  it 
was  held  that  evidence  of  an  un- 
accepted offer  for  him  by  a  respon- 
sible party  since  the  commencement 
of  the  action  was  not  admissible 
to  show  his  value.  Finley  v.  Quirk, 
9  Minn.  194,  86  Am.  Dec.  93.  See, 
also,    Hammersmith    v.    Avery,    18 


Nev.  225,  2  Pac.  55.  (But  compare 
Harrison  v.  Glover,  72  N.  Y.  451.) 
See,  also,  Gresham  v.  Harcourt 
(Tex.   Civ.   App.),   75   S.   W.   808. 

'"  Pitt  V.  Texas  Storage  Co.  (Tex. 
App.)  18  S.  W.  465;  Scott  v.  Secur- 
ity, &c.  Co.  98  La.  67,  66  N.  W. 
1054;  Tobias  v.  Treist,  103  Ala. 
664,  15  So.  914;  McAvoy  v.  Wright, 
137  Mass.  207;  Louisville,  &c.  R. 
Co.  V.  Detrick,  91  Ind.  519.  But  see 
Sweetzer  v.  McCrea,  97  Ind.  404; 
Bassett  V.  Shares,  63  Conn.  39,  27 
Atl.  421;  McLaren  v.  Birdsong,  24 
Ga.  265;  Hawley  v.  Brumagim,  33 
Cal.  394.  In  McNicol  v.  Collins. 
30  Wash.  318,  70  Pac.  753,  which 
was  an  action  for  fraud,  inducing 
the  sale  of  stock  for  less  than  its 
value,  evidence  as  to  what  shares 
of  stock  had  been  bought  and  sold 
for  during  two  years  prior  to  the 
time  in  question  was  held  inad- 
missible, but  it  was  held  proper, 
under  the  circumstances  of  the 
case,  to  permit  the  defendant  to 
ask  the  plaintiff  what  he  paid  for 
his  stock.  In  Oxford  v.  Ellis,  117 
Ga.  817,  45  S.  E.  67,  evidence  of 
the  value  of  perishable  property  a 
year  before  the  time  in  question 
was  held  insufficient  to  prove  its 
value. 

"'  Blanchard  v.  New  Jersey,  &o. 
Co.  59  N.  Y.  292.  See,  also.  Wells 
V.  Kelsey,  15  Abb.  Pr.  (N.  Y.)  53; 
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with  other  evidence,  on  the  question  of  their  value.^''  But  the 
reputation  of  the  animal  cannotj  ordinarily,  at  least,  be  shown  upon  the 
question  of  its  value,  and  in  an  action  against  a  railroad  company 
for  killing  a  horse,  evidence  of  its  general  reputation  among  horsemen 
for  being  "rattle  headed,"  or  disposed  to  break,  was  held  inadmis- 
sible."" 

§  183.  Value  of  services. — As  a  general  rule,  evidence  of  what  the 
same  party  charged  to  others^*^  or  of  a  particular  instance  in  which 
another  received  a  certain  amount  for  similar  services^'^  is  inadmis- 
sible to  show  the  reasonable  value  of  services  ia  question;  and  so,  of 
course,  evidence  of  what  wages  other  carpenters  received  in  other 
towns  is  inadmissible  to  show  what  wages  a  carpenter  was  to  receive 

Haish  V.  Payson,  107  111.  365;  Cohen 
V.  Cohen's  Ex'r,  2  Mackey  (D.  C.) 


Denver,  &c.  Co.  v.  Reynolds,  72 
Fed.  464,  18  C.  C.  A.  638.  But  com- 
pare Dean  v.  Van  Nostrand,  101  N. 
Y.  621,  4  N.  E.  134.  Evidence  of 
what  property  subsequently  sold  for 
held  inadmissible  in  Rawson  v. 
Prior,  57  Vt.  612.  But  compare 
Moffit  V.  Hereford,  132  Mo.  513, 
34  S.  W.  252;  Kelsea  v.  Fletcher, 
48  N.  H.  282. 

="Ohio,  &c.  R.  Co.  V.  Stribling, 
38  111.  App.  17;  Louisville,  &c.  R. 
Co.  V.  Kice  (Ky.),  60  S.  W.  705; 
Richmond,  &c.  R.  Co.  v.  Chandler 
(Miss.),  13  So.  267;  Pacific  Ex. 
Co.  V.  Lothrop,  20  Tex.  Civ.  App. 
339,  49  S.  W.  898;  Pittsburgh,  &c. 
R.  Co.  V.  Sheppard,  56  Ohio  St.  68, 
46  N.  E.  61.  See,  also,  as  to  evi- 
dence of  their  good  qualities.  An- 
son V.  Dwight,  18  la.  241;  Spray  v. 
Ammerman,  66  111.  309;  Hodges  v. 
Causey,  77  Miss.  353,  26  So.  945, 
78  Am.  St.  525,  48  L.  R.  A.  95; 
Heiligmann  v.  Rose,  81  Tex.  222, 
16  S.  W.  931,  26  Am.  St.  804.  See 
further  as  to  evidence  of  damages 
Where  stock  is  killed.  3  Elliott  R. 
R.  §  1218. 

""Cincinnati,  &c.  R.  Co.  v.  Jones, 
111  Ind.  259,  12  N.  E.  113. 

'"Collins  V.  Fowler,  4  Ala.  647; 


227;  Town  of  Bruce  v.  Dickey,  116 
111.  527,  6  N.  E.  435;  Hart  v.  Vidal, 
6  Cal.  56.  But  see  Paige  v.  Morgan, 
28  Vt.  565;  Cunning  v.  Kemp,  22 
Wis.  509.  In  Sidener  v.  Fetter,  19 
Ind.  310,  evidence  was  held  admis- 
sible on  behalf  of  the  defendant 
as  to  what  the  plaintiff,  a  physi- 
cian, had  previously  charged  him 
per  visit  for  similar  services.  See, 
also,  Smith  v.  Velic,  60  N.  Y.  106. 

'^  Forey  v.  Western  Stage  Co. 
19  la.  535;  Robbins  v.  Harvey,  5 
Conn.  335;  French  v.  Frazier's 
Adm'r,  7  J.  J.  Marsh.  (Ky.)  425; 
Seurer  v.  Horst,  31  Minn.  479,  18 
N.  W.  283;  Harris  v.  Russell,  93 
Ala.  59,  9  So.  541;  Babbitt  v. 
Bumpus,  73  Mich.  331,  41  N.  W. 
417,  16  Am.  St.  585;  Playford  v. 
Hutchinson,  135  Pa.  St.  426,  19  Atl. 
1019;  Ottawa  University  v.  Welsh, 
14  Kans.  164.  Certainly  not  of 
what  another  would  be  willing  to 
do  the  same  work  for.  Hull  v. 
Gallup,  49  Conn.  279;  Hulst  v.  Be- 
nevolent, &c.  Ass'n,  9  S.  Dak.  144, 
68  N.  W.  200;  Pfeil  v.  Kemper,  3 
Wis.  315;  Board,  &c.  v.  Chambers, 
75  Ind.  409. 
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per  day  in  a  certain  case.^*'  But  evidence  as  to  the  value  of  like 
sea-vices  and  what  others  ordinarily  charged  and  received  for  them 
is  generally  admissible^**  where  there  is  no  special  or  express  contract. 
Evidence  of  skill  and  ability  is  frequently  admissible  in  such  cases, ''*° 
and  evidence  of  incompetency  and  the  like  is  likewise  admissible;^*" 
but  evidence  of  the  plaintiff's  reputation  as  a  skillful  workman  is  not 
admissible  to  show  the  value  of  his  services  f^''  nor  is  evidence  that  he 
had  other  business  to  attend  to  and  suspended  it  during  the  course  of 
the  employment  in  question.^**  It  is  not  permissible,  in  general,  to 
prove  the  value  of  services  or  work  and  material  by  showing  the  labor 
involved  in  other  yfork  or  the  cost  of  constructing  a  different  struc- 
ture, and  comparing  the  two.^*°  But  in  an  action  to  recover  for 
services  in  effecting  a  sale  of  land  near  a  large  city,  evidence  as  to 


'"'Noyes  v.  Fitzgerald,  55  Vt.  49. 
See,  also,  Western,  &c.  Co.  v. 
Studebaker,  &c.  Co.  124  Ind.  176, 
23  N.  E.  1138. 

==*  Stanton  v.  Embrey's  Adm'r, 
93  U.  S.  548;  Nathan  v.  Brand,  1S7 
111.  607,  47  N.  E.  771:  Holman  v. 
Fesler,  7  Watts  &  S.  (Pa.)  313; 
Thompson  v.  Boyle,  85  Pa.  St.  477; 
Murray  v.  Ware's  Adm'r,  1  Bibb 
(Ky.)  325;  Tarrant  v.  Gittelson,  16 
S.  Car.  231;  Eggleston  v.  Board- 
man,  37  Mich.  14;  Knight  v.  Russ, 
77  Cal.  410,  19  Pac.  698.  But  see 
Trenor  v.  Central,  &c.  R.  Co.  50 
Cal.  222.  Two  or  three  of  these 
cases  are  apparently  in  conflict 
with  some  of  those  cited  in  prior 
notes  to  this  section. 

""  In  an  action  to  recover  for 
services  in  caring  for  and  waiting 
upon  the  defendant's  intestate  by 
plaintiff,  who  was  a  cripple,  evi- 
dence that  the  plaintiff  had  been 
seen  splitting  rails  was  held  ad- 
missible, as  tending  to  show  his 
physical  ability  to  perform  the  ser- 
vices in  question.  Hall  v.  Stanley, 
86  Ind.  219.  See,  generally,  in  sup- 
port of  the  text,  Cummings  v,  Nich- 


ols, 13  N.  H.  420;  Low  v.  Connec- 
ticut, &c.  R.  Co.  45  N.  H.  370;  Barnes 
v.  Ingalls,  39  Ala.  193;  Major  v. 
Spies,  66  Barb.  (N.  Y.)  576;  John- 
son V.  Myers,  103  N.  Y.  663,  9  N.  B. 
52;  Clark  v.  Ellsworth,  104  la.  442, 
73  N.  W.  1023.  But  compare  Shep- 
ard  V.  Ashley,  10  Allen  (Mass.) 
542;  Lungerhausen  v.  Crittenden, 
103  Mich.  173,  61  N.  W.  270. 

=*|  Cummings  v.  Nichols,  13  N.  H. 
420,  38  Am.  Dec.  501;  Eaton  v. 
Wooly,  28  Wis.  628.  See,  also, 
Barnes  v.  Sisson,  44  111.  App.  327. 
But  see  Jeffries  v.  Harris,  3  Hawks. 
(N.  Car.)   105. 

^"  Cohen  v.  Stein,  61  Wis.  508,  21 
N.  W.  514;  Prietto  v.  Lewis,  11  Mo. 
App.   600. 

="  Firman  v.  Bateman,  2  Utah, 
268;  Tobin  v.  South's  Adm'r,  16  Ky. 
L.  R.  96. 

^»»  Gouge  V.  Roberts,  53  N.  Y.  619; 
Siegel  V.  Lewis,  54  N.  Y.  651.  See, 
also,  Governor  v.  Justices,  20  Ga. 
359;  Singer,  &c.  Co.  v.  Armstrong, 
17  Mich.  517;  Associates,  &c.  v. 
Davison.  29  N.  J.  L.  415.  But 
compare  Kugler  v.  Wiseman,  20 
Ohio,  361. 
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the  character  of  the  land  and  its  possible  value  as  a  future  suburb  of 
the  city  was  held  admissible.^'" 

§  184.  Fraud. — Fraud  is  usually  of  such  a  nature  that  it  is 
impossible  to  prove  it  by  direct  and  positive  evidence,  and  a  "large 
latitude"  is  given  in  such  cases  to  the  admission  of  evidence.^"^  So 
many  instances  have  already  been  given  of  the  admission,  in  case  of 
fraud,  of  evidence  of  collateral  transactions  or  other  acts  thau  the  one 
directly  in  question  that  it  is  unnecessary  here  to  consider  the  subject  at 
length,  and  a  few  additional  illustrations  will  suffice.  In  an  action 
on  an  insurance  policy,  in  which  one  defense  was  fraud,  it  appeared 
that  the  assured  had  murdered  the  person  on  whose  life  he  took  the 
policy,  and  evidence  that  he  had  obtained  other  policies  from  other 
companies  on  the  life  of  his  victim  was  held  admissible  to  show  a 
fraudulent  purpose  or  motive.^°^  Similar  evidence  has  also  been 
admitted  in  cases  of  arson  to  show  that  the  accused  burned  the 
property  to  obtain  the  insurance  money.^°'  Other  fraudulent  mis- 
representations made  by  the  same  person  to  the  defrauded  party,'"* 
and  even  to  third  persons,^''  are  admissible  when  so  connected  or  part 

"">  Forsyth  v.  Doolittle,  120  U.  S.       Pierce  v.  Hoffman,  24  Vt.  525;  Judd 


73,  7  Sup.   Ct.  408. 

'"Butler  V.  Watkins,  13  Wall. 
(XT.  S.)  456,  464;  Snodgrass  v. 
Branch  Bank,  25  Ala.  161,  60  Am. 
Dec.  505;  Endsley  v.  Johns,  120  111. 
469,  60  Am.  R.  572;  Stewart  v. 
Severance,  43  Mo.  322,  97  Am.  Dec. 
392;  Hoxie  v.  Home  Ins.  Co.  32 
Conn.  21,  85  Am.  Dec.  240;  Wait 
Fraud.   Convey,   §   281. 

="  Mutual,  &c.  Ins.  Co.  v.  Arm- 
strong, 117  U.  S.  591,  6  Sup.  Ct 
877. 

"'  Commonwealth  v.  Bradford, 
126  Mass.  42;  State  v.  Watson,  63 
Me.  128;  People  v.  Fournier  (Cal.), 
47  Pac.  1014;  People  v.  Sevlne,  85 
Cal.  39,  22  Pac.  969;  Stltz  v.  State, 
104  Ind.  359,  4  N.  E.  145. 

""Fowle  v.  Child,  164  Mass.  210, 
41  N.  E.  291,  49  Am.  St.  451,  to 
prove  that  the  act  in  question  was 
done  by  the  party  who  designed 
and  pursued  the  plan  or  general 
scheme,   of  which   it  was  a  part. 


V.  Weber,  55  Conn.  267,  11  Atl.  40; 
United  States  v.  Kenmey,  90  Fed. 
257;  State  v.  Brady,  100  la.  191, 
69  N.  W.  290,  36  L.  R.  A.  693. 

'"Castle  V.  Bullard,  23  How  (U. 
S.)  172,  186;  Lincoln  v.  Claflin,  7 
Wall.  (U.  S.)  132;  Wilson  v.  Carpen- 
ter's Adm'r,  91  Va.  183,  21  S.  E.  243, 
50  Am.  St.  824;  Beard  v.  Hill, 
(Mich.)  90  N.  W.  1065;  McKen- 
ney  v.  Dingley,  4  Greenleaf  (Me.) 
172;  McCasker  v.  Enright,  64  Vt.  488, 
24  Atl.  249,  33  Am.  St.  938;  Wolf  v. 
Lachman  (Tex.  Civ.  App.)  20 
S.  W.  867;  Gary  v.  Ho  tailing, 
1  Hill  (N.  Y),  311.  But  compare 
Johnson  v.  Gulick,  46  Neb.  817,  65 
N.  W.  883,  50  Am.  St.  629;  Bischof 
v.  Coffelt,  6  Ind.  23;  Miller  v.  Cur- 
tis, 158  Mass.  127,  32  N.  E.  1039, 
35  Am.  St.  469.  See,  generally,  for 
other  instances  of  admissibility. 
Brown  v.  Newell,  64  S.  Car.  27,  41 
S.  E,  835;  Cunard,  &c.  Co.  v.  Kel- 
ley,  115  Fed.  678;   Continental  Ins. 
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of  a  general  scheme  to  defraud  as  to  show  knowledgei,  intent,  motive  or 
design.  But  independent  frauds  of  the  party  charged  which  cannot 
reasonably  be  supposed  to  be  animated  by  the  same  motive  cannot, 
ordinarily,  be  shown y""  nor  can  the  commission  of  similar  frauds  by 
third  persons,  unless  there  is  something  to  show  a  conspiracy  or  concert 
of  design  of  defraud.^"'  It  has  been  said  that  evidence  of  good 
character  is  admissible  where  fraud  is  charged  "from  mere  circum- 
stances";^"* but  there  is  no  such  general  rule,  and  the  better  rule  is 
that  evidence  of  general  character  or  reputation,  whether  good"""  or 
bad,'""  is  not,  ordinarily,  admissible  in  a  civil  case  where  the  partj' 
is  charged  with  a  specific  fraud. 

§  185.  Negligence  cases — Conditioii — Other  accidents. — The  ques- 
tion as  to  the  relevancy  and  admissibility  of  evidence  apparently 
oollateral,  frequently  arises  in  negligence  cases.  For  the  purpose  of 
showing  the  existence  of  the  defect  complained  of  and  the  material 
circumstances,  it  is  admissible  to  prove  the  condition  of  the  place,  or 
machinery,  where  it  has  remained  unchanged,  for  some  time  before  and 


Co.  V.  Insurance  Co.  51  Fed.  884; 
Parrlsh  v.  Thurston,  87  Ind.  437; 
West  Florida^  &c.  Co.  v.  Studeba- 
ker,  37  Fla.  28,  19  So.  176;  White 
&  Co.  V.  Rosenthal,  173  Pa.  St.  175, 
S3  Atl.  1027;  Moline-Milbum  Co. 
V.  Franklin,  37  Minn.  137,  33  N.  W. 
323;  Knotwell  v.  Blanchard,  41 
Conn.  614;  Smith  v.  Schwed,  9  Fed. 
483;  Mayer  v.  People,  80  N.  Y.  364; 
People  v.  Shulman,  80  N.  Y.  373. 

™  Jordan  v.  Osgood,  109  Mass. 
457,  12  Am.  R.  731;  Somes  v. 
Skinner,  16  Mass.  348,  360;  Grant 
V.  Libby,  71  Me.  427,  430;  Bischof 
V.  Coffelt,  6  Ind.  23;  Edwards  v. 
Warner,  35  Conn.  517;  Keating  v. 
Eetan,  80  Mich.  324,  45  N.  W.  141; 
Farnham  v.  Thompson,  32  Minn. 
22,  18  N.  W.  833. 

="  McKay  v.  Russell,  3  Wash,  378, 
28  Pac.  915,  28  Am.  St.  44;  Beokley 
V.  Riverside  Land  Co.  (Va.)  23  S. 
E.  778;  Boyd  v.  Brown,  17  Pick. 
(Mass.)   453. 


="  1  Greenleaf  Ev.  §  54.  See,  also, 
Ruan  V.  Perry,  3  Cai.  (N;  Y.)  120; 
Bowerman  v.  Bowerman,  76  Hun 
(N.  Y.),  46;  Henry  v.  Brown,  2 
Heisk.  (Tenn.)  213;  State  v.  Beebe. 
17  Minn.  241;  Walker  v.  Stephen- 
son, 3  Esp.  284. 

"'"Fowler  v.  ^tna  F.  Ins.  Co.  6 
Cow.  (N.  Y.)  673,  16  Am.  Dec.  460; 
Smets  V.  Plunket,  1  Strob.  (S.  Car.) 
372;  Norris  v.  Stewart,  105  N.  Car. 
455,  10  S.  E.  912,  18  Am.  St.  917; 
Simpson  v.  Westenberger,  28  Kans. 
756,  42  Am.  R.  195,  and  note; 
Stone  V.  Hawkeye  Ins.  Co.  68  la. 
737,  56  Am.  R.  870;  Klein  v. 
Bayer,  81  Mich.  233,  45  N.  W.  991; 
Continental  Ins.  Co.  v.  Jachnichen, 
110  Ind.  59,  10  N.'e.  636,  59  Am. 
R.  194;  Van  Sickle  v.  Shank,  150 
Ind.   413,   417,   50  N.   E.   381. 

'"Martin  v.  Good,  14  Md.  398, 
74  Am.  Dec.  545.  See  also  notes  in 
53  Am.  Deo.  133,  and  62  Am.  Dec. 
341. 
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after  the  accident.'"^  But  the  time  must  not  be  too  remote;'"^  Bor,  as 
a  general  rule,  is  evidence  admissible  that  other  sidewalks,  tracks,  or 
places  in  the  neighborhood  were  out  of  repair.""'  It  has  been  held, 
however,  that  evidence  of  general  bad  condition  of  the  same  sidewalk, 
bridge  or  track  near  by  is  admissible  as  part  of  the  material  circum- 
stances and  surroundings.'"*  Evidence  of  other  accidents  at  the  same 
place  has  also  been  received  for  the  same  purpose  or  as  tending  to  show 
the  dangerous  character  of  the  place,'"^  but  we  think  the  better  rule  is. 


""City  of  Chicago  v.  Dalle,  115 
111.  386,  5  N.  B.  578;  Berrenberg 
V.  City  of  Boston,  137  Mass.  231; 
De  Forest  v.  City  of  TJtica,  69  N.  Y. 
614;  City  of  Abilene  v.  Hendricks, 
36  Kans.  196,  13  Pac.  121;  Hall  v. 
City  of  Austin,  73  Minn.  134,  75  N. 
W.  1121;  Long  v.  City  of  Daven- 
port, 99  la.  479,  68  N.  W.  717; 
Gloucester,  &c.  Co.  v.  Kankas,  120 
Fed.  490;  Gutridge  v.  Missouri,  &c. 
R.  Co.  94  Mo.  468,  105  Mo.  520; 
Weldon  v.  Omaha,  &c.  R.  Co.  93 
Mo.  App.  668,  67  S.  "W.  698;  Lind- 
ley  V.  City  of  Detroit  (Mich.) 
90  N.  W.  665;  Creamery,  &c. 
Co.  v.  Hotzenpiller,  159  Ind.  99,  64 
N.  E.  600;  City  of  Indianapolis  v. 
Scott,  72  Ind.  196;  Slack  v.  Harris, 
101  111.  App.  527,  affirmed  in  200 
111.  96,  65  N.  E.  669;  Kingman  v. 
Lynn,  &c.  R.  Co.  181  Mass.  387, 
64  N.  E.  79;  St.  Louis,  &c.  R.  Co. 
v.  Dorsey,  189  111.  251,  59  N.  E.  593. 
See,  also,  Amsden  v.  Parmelee,  177 
Mass.  522,  59  N.  E.  113;  City  of 
Emporia  v.  Kowalski,  66  Kans.  64, 
71  Pac.  232  (condition  of  electric 
light  poles  six  months  after  acci- 
dent). 

"^  Newcomb  v.  New  York,  &c.  R. 
Co.  169  Mo.  409,  69  S.  W.  348;  Nel- 
son V.  Branford,  &c.  Co.  75  Conn. 
548,  54  Atl.  303;  Robinson  v. 
Wright  &  Co.  94  Mich.  283,  53  N.  W. 
938. 

""  Ruggles  V.  Town  of  Nevada, 
63  la.  185,  18  N.  W.  866;  Dundas 
V.  City  of  Lansing,  75  Mich.  499,  42 


N.  W.  1011;  Reed  v.  New  York,  &c. 
R.  Co.  45  N.  Y.  574;  Hiner  v.  City 
of  Pond  du  Lac,  71  Wis.  74,  36  N. 
W.  632;  Western,  &c.  Tel.  Co.  v. 
Levi,  47  Ind.  552;  Moore's  Adm'r 
V.  Minneapolis,  &c.  R.  Co.  30  Minn. 
465,  16  N.  W.  358. 

'"Lyons  v.  City  of  Red  Wing,  7S 
Minn.  20,  78  N.  W.  868;  Propsom 
V.  Leatham,  80  Wis.  608,  50  N.  W. 
586;  Spearbracker  v.  Town  of  Lar- 
rabee,  64  Wis.  573,  25  N.  W.  555; 
Armstrong  v.  Town  of  Ackley,  71 
la.  76,  32  N.  W.  180;  Bailey  v.  City 
of  Centerville,  108  la.  20,  78  N.  W. 
831;  City  of  Kansas  City  v.  McDon- 
ald, 60  Kans.  481,  57  Pac.  123,  45 
L.  R.  A.  429;  Ohio  Valley  R.  Co. 
v.  Watson's  Adm'r,  93  Ky.  654,  21 
S.  W.  244,  40  Am.  St.  211;  Leonard 
v.  Southern,  &c.  R.  Co.  21  Ore.  555, 
28  Pac.  887;  Rose  v.  City  of  St. 
Louis,  152  Mo.  602,  54  S.  W.  440; 
Tetherow  v.  St.  Joseph,  &c.  R.  Co. 
98  Mo.  74,  11  S.  W.  310,  14  Am.  St. 
617;  City  of  Aurora  v.  Hillman,  90 
111.  61;  City  of  Ft.  Wayne  v. 
Coombs,  107  Ind.  75,  7  N.  B.  743. 

""=  Chicago,  &c.  R.  Co.  v.  Neto- 
licky,  67  Fed.  665;  District  of  Co- 
lumbia v.  Armes,  107  U.  S.  519, 
2  Sup.  Ct.  840;  Phelps  v.  Wi- 
nona, &c.  R.  Co.  37  Minn.  485,  35 
N.  W.  273,  5  Am.  St.  867;  Kelly 
V.  Southern,  &c.  R.  Co.  28  Minn. 
98;  Hill  V.  Portland,  &c.  R.  Co.  55 
Me.  438,  92  Am.  Dec.  601;  City  of 
Lafayette  v.  Weaver,  92  Ind.  477; 
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that  such  evidence  is  admissible  only  to  show  notice  or  the  like.""  In 
a  few  instances  evidence  that  others  passed  the  place  in  safety  has 
also  been  received/"'  but  to  permit  this  ia  ordinary  cases  would  be 


Mackie  v.  Central  R.  Co.  54  la.  540, 
6  N.  W.  723;  Smith  v.  City  of  Des 
Moines,  84  la.  685,  51  N.  W.  77; 
City  of  Augusta  v.  Hafers,  61  Ga. 
48,  34  Am.  R.  95;  Darling  v. 
Westmoreland,  52  N.  H.  401,  13  Am. 
R.  55;  Quinlan  v.  City  of  Utica, 
11  Hun,  217,  74  N.  Y.  603;  Lombar 
V.  Village  of  East  Tawas,  86  Mich. 
14,  48  N.  W.  947.  In  several  of 
the  cases  above  cited,  however,  and 
in  many  of  those  usually  cited  to 
the  same  proposition,  the  evidence 
was  admissible  to  show  notice,  or 
to  show  the  effect  of  an  object  on 
horses,  or  the  like,  and  what  was 
said  upon  the  proposition  in  ques- 
tion might  be  considered  to  some 
extent  obiter. 

=°°  Richards  v.  City  of  Oshkosh, 
81  Wis.  226,  51  N.  W.  256  (citing 
Elliott  Roads  &  Streets,  §  863); 
Dubois  V.  City  of  Kingston,  102  N. 
Y.  219;  Dye  v.  Delaware,  &c.  R. 
Co.  130  N.  Y.  671;  Martinez  v. 
Planel,  36  Cal.  578;  Goble  v.  Kan- 
sas City,  148  Mo.  470,  50  S.  W.  84; 
Hudson  V.  Chicago,  &c.  R.  Co.  59 
la.  581,  44  Am.  R.  692;  Matthews 
V.  City  of  Cedar  Rapids,  80  la.  459, 
45  N.  W.  894,  20  Am.  St.  436;  Cleve- 
land, &c.  R.  Co.  V.  Wynant,  114 
Ind.  525,  17  N.'  E.  118,  5  Am.  St. 
644;  Ramsey  v.-  Rushville,  &c.  Co. 
81  Ind.  394;  Hubbard  v.  Androscog- 
gin, &c.  R.  Co.  39  Me.  506;  Collins 
V.  Dorchester,  6  Cush.  (Mass.)  396; 
Blair  v.  Pelham,  118  Mass.  420; 
Parker  v.  Portland  Pub.  Co.  69  Me. 
173,  31  Am.  R.  262;  Moore  v. 
City  of  Richmond,  85  Va.  538,  8  S. 
B.  387;  Grand  Rapids,  &c.  R.  Co. 
V.  Huntley,  38  Mich.  537. 

It  is  said,  in  support  of  the  ad- 


missibility of  such  evidence,  that 
it  tends  to  show  the  dangerous 
character  of  the  place,  and  that 
the  defendant  must  come  prepared 
to  meet  all  evidence  as  to  its  dan- 
gerous character;  but  does  the  fact 
that  another  person  was  injured 
at  the  same  place,  without  evidence 
of  all  the  circumstances  attending 
his  injury,  tend  to  show  its  dan- 
gerous character?  If  not,  how 
many  accidents  of  the  same  kind 
must  be  shown?  It  is  manifestly 
unjust  to  permit  evidence  that  an- 
other was  injured  at  the  same  place 
and  stop  there,  for  he  may  have 
been  injured  through  his  own  fault 
or  negligence,  nor  could  the  de- 
fendant be  prepared  to  meet  such 
evidence  and  show  the  facts  of  an 
accident  of  which,  perhaps,  he  or 
it  had  never  heard  until  the  witness 
was  put  on  the  stand.  But  if  he 
should  be  expected  to  meet  it  and 
go  into  all  the  circumstances,  there 
would  be  no  end  to  the  collateral 
investigation,  and  the  court  would 
spend  its  time  in  trying,  perhaps, 
a  dozen  other  cases  in  the  one  be- 
fore it,  and  this,  too,  in  most  in- 
stances, to  the  prejudice  of  the  de- 
fendant, without  throwing  any  ma- 
terial light  upon  the  real  question 
at  issue.  There  is  much  more  rea- 
son for  permitting  the  effect  of  a 
particular  act  charged  as  negligent 
upon  others  at  the  same  time  to 
be  shown.  See  Hunt  v.  Lowell, 
&c.  Co.  8  Allen  (Mass.),  169;  Ev- 
ans V.  Keystone  Gas  Co.  148  N.  Y. 
112,  42  N.  B.  513,  30  L.  R.  A.  615; 
Missouri,  &c.  R.  Co.  v.  Lehmberg, 
75  Tex.  61,  12  S.  W.  838. 
""Calkins   v.    City   of   Hartford, 
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going   altogether  too   far  in  the  direction  of   admitting  collateral 
evidence.""* 

§  186.  Negligeace  cases — Subsequent  repairs — Custom  or  practice 
—Habit. — The  weight  of  authority,  as  well  as  reason,  is 
to  the  effect  that  evidence  of  subsequent  repairs  or  precautions  is  in- 
admissible to  show   antecedent  negligence/"''   although,   as   already 


33  Conn.  57,  87  Am.  Dec.  194; 
Smith  V.  Oilman,  38  111.  App.  393 
(but  see  Hodges  v.  Bearse,  129  111. 
87,  21  N.  E.  613);  Birmingham,  &c. 
R.  Co.  V.  Alexander,  93  Ala.  133, 
9  So.  525.  See,  also,  Field  v.  Da- 
vis, 27  Kans.  400;  Chase  v.  Blodg- 
ett,  &c.  Co.  Ill  Wis.  655,  87  N.  W. 
826  (evidence  admitted  that  other 
parties  shelled  corn  from  same 
crib  without  injuring  it). 

""  Temperance  Hall  Ass'n  v. 
Giles,  33  N.  J.  L.  260;  Branch  v. 
Libbey,  78  Me.  321,  5  Atl.  71,  57 
Am.  Rep.  810,  and  note;  Burgess 
V.  Davis,  &c.  Co.  165  Mass.  71,  42 
N.  E.  501;  Kidder  v.  Dunstable,  11 
Gray  (Mass.),  342;  Bauer  v.  In- 
dianapolis, 99  Ind.  56;  Louisville, 
&c.  R.  Co.  V.  Kemper,  153  Ind.  618, 
53  N.  E.  931;  McGrail  v.  City  of 
Kalamazoo,  94  Mich.  52,  53  N.  W. 
955;  Anderson  v.  Taft,  20  R.  I.  362, 
39  Atl.  191.  See,  also.  Republic 
Iron,  &c.  Works  v.  Gregg  (Ky.), 
71  S.  W.  900.  It  is  not  relevant  for 
a  passenger  injured  while  on  the 
running  board  of  a  street  car,  by 
being  struck  by  a  papsing  car,  to 
show  that  he  had  done  the  same 
thing  before  without  injury.  Moody 
V.  Springfield  St.  R.  Co.  182  Mass. 
158,  65  N.   E.   29. 

""'Terre  Haute,  &c.  R.  Co.  v. 
Clem,  123  Ind.  15,  23  N.  E.  965  (in 
which  the  subject  is  fully  consid- 
ered and  the  reasons  for  the  rule 
are  given) ;  Morse  v.  Minneapolis, 
&c.  R.  Co.  30  Minn.  465;  Jennings 
V.  Town  of  Albion,  90  Wis.  22,  62 
N.  W.  926  (citing  Elliott  on  Roads 


&  Sts.  §  864);  City  of  Dallas  v. 
Meyers  (Tex.  Civ.  App.),  55  S. 
W.  742  (citing  same  text-book) ; 
Sylvester  v.  Town  of  Casey,  110  la. 
256,  81  N.  W.  455;  Standard  Oil  Co. 
V.  Tiemey,  92  Ky.  367,  17  S.  W. 
1025,  36  Am.  St.  595;  Zibbell  v. 
City  of  Grand  Rapids,  129  Mich. 
659,  89  N.  W.  563;  Baran  v.  Read- 
ing, &c.  Co.  202  Pa.  St.  274,  51  Atl. 
979;  Morancy  v.  Kenvessey,  24  R. 
I.  205,  52  Atl.  1021;  City  of  Bloom- 
ington  V.  Legg,  151  111.  9,  37  N.  B. 
696,  42  Am.  St.  216,  and  note;  Dil- 
lon V.  City  of  Raleigh,  124  N.  Car. 
184,  32  S.  E.  548;  Dougan  v.  Cham- 
plain,  &c.  Co.  56  N.  Y.  1;  Nalley 
V.  Hartford,  &c.  Co.  "51  Conn.  524, 
50  Am.  R.  47;  Columbia,  &c.  R. 
Co.  V.  Hawthorne,  144  U.  S.  202,  12 
Sup.  Ct.  R.  591. 

Contra:  St.  Joseph,  &c.  R.  Co. 
V.  Chase,  11  Kans.  47;  St.  Louis, 
&c.  R.  Co.  V.  Weaver,  35  Kans.  412, 
57  Am.  R.  176;  Osborne  v.  De- 
troit, 32  Fed.  36;  Pennsylvania  R. 
Co.  V.  Henderson,  51  Pa.  St.  315; 
Link  V.  Philadelphia,  &c.  R.  Co. 
165  Pa.  St.  75,  30  Atl.  820;  Leder- 
man  v.  Penn.  R.  Co.  165  Pa.  St. 
118,  30  Atl.  725,  44  Am.  St.  644. 
See,  also.  Savannah,  &c.  R.  Co.  v. 
Flannagan,  82  Ga.  579,  9  S.  E.  471, 
14  Am.  St.  183;  Jenkins  v.  Hooper, 
&c.  Co.  13  Utah,  100,  44  Pac.  829; 
Martin  v.  Towle,  59  N.  H.  31;  Gulf, 
&c.  R.  Co.  V.  Darby,  28  Tex.  Civ. 
App.  413,  67  S.  W.  446;  Young  v. 
Hahn,  96  Tex.  99,  69  S.  W.  203. 
But  several  of  these  cases,  as  well 
as   other   early  cases   in   other  ju- 
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shown  it  may  sometimes  be  admissible  for  other  purposes.'^"  A 
defendant  will  not  be  allowed  to  escape  liability  by  showing  that  it  is 
the  practice  or  custom  of  others  to  furnish  similar  unsafe  machinery 
or  appliances  or  to  carry  on  the  business  in  a  similar  unsafe  way/^^ 
but  the  practice,  usage  and  manner  in  which  the  same  line  of  business 
is  carried  on  by  others,  especially  in  the  case  of  railroad  companies  and 
similar  corporations  having  extensive,  complex,  and  varied  interests 
where  the  personal  element  is  largely  eliminated  and  long  experience 
has  systematized  their  methods,  may  often  be  shown  to  enlighten  the 
jury  as  to  the  nature  of  the  business,  risks  involved,  and  usual  methods 
of  meeting  them  in  order  that  an  intelligent  judgment  niay  be  formed 
upon  the  question  of  negligence.^*"  So,  the  custom  or  practice  of 
others  to  perform  an  act  in  the  same  negligent  way  is  not  admissible 
to  show  that  the  plaintiff  was  free  from  contributory  negligence,'*'  but, 
where  the  matter  is  one  not  within  the  knowledge  or  experience  of 
ordinary  men  and  can  only  be  determined  by  experience  or  experiment. 


risdictions,  have  been  expressly  or 
impliedly  overruled  or  distin- 
guished. 

""Ante,  §  150. 

"'  Lake  Erie,  &c.  R.  Co.  v.  Mugg, 
132  Ind.  168,  31  N.  B.  564;  Allen 
V.  Burlington,  &c.  R.  Co.  64  la.  94, 
19  N.  W.  870;  Hill  v.  Portland,  &c. 
R.  Co.  55  Me.  438,  92  Am.  Dec.  601; 
Jenkins  v.  Hooper,  &c.  Co.  13  Utah, 
100,  44  Pac.  829.  So  it  may  be  ad- 
missible to  show  negligence.  Mc- 
Nally  v.  Colwell,  91  Mich.  527,  52 
N.  W.  70,  30  Am.  St.  494;  Gulf, 
&c.  R.  Co.  v.  Evanisch,  61  Tex.  3; 
Hinckley  v.  Inhabitants  of  Barn- 
stable, 109  Mass.  126. 

"'  Lane  v.  Boston,  &c.  R.  Co.  112 
Mass.  455,  463;  Cass  v.  Boston,  &c. 
R.  Co.  14  Allen  (Mass.),  448;  Hol- 
land V.  Tennessee,  &c.  R.  Co.  91 
Ala.  444,  8  So.  524;  Houston,  &c. 
R.  Co.  V.  Cowser,  57  Tex.  293;  Kol- 
sti  V.  Minneapolis,  &c.  R.  Co.  32 
Minn.  133,  19  N.  W.  655;  Day  v. 
H.  C.  Akeley,  &c.  Co.  .54  Minn. 
522,  5G  N.  W.  243,  245;  Berberich  v. 
■Louisville,  &c.  Co.  (Ky.)  46  S.  W. 
691;    Nadau    v.    White    River,    &c. 


Co.  76  Wis.  120,  43  N.  W.  1135. 
See,  also,  Heiss  v.  Lancaster,  203 
Pa.  St.  260,  52  Atl.  201;  Bertha 
Zinc  Co.  V.  Martin's  Adm'r,  93  Va. 
791,  22  S.  E.  869;  Titus  v.  Brad- 
ford, &c.  R.  Co.  136  Pa.  St.  618, 
626,  20  Atl.  517;  East  Tenn.  Tel. 
Co.  V.  Simm's  Adm'r,  99  Ky.  404, 
36  S.  W.  171;  Burns  v.  Sennett, 
&c.  99  Cal.  363,  33  Pac.  916;  Wheel- 
er v.  Wason  Mfg.  Co.  135  Mass. 
294;  McCarthy  v.  Boston,  &c.  Co. 
165  Mass.  165,  42  N.  E.  568.  Evi- 
dence of  custom  of  railroads  in 
northwest  to  use  old  rails  on  side- 
tracks held  admissible  in  Doyle  v 
St.  Paul,  &c.  R.  Co.  42  Minn.  79, 
82,  43  N.  W.  787.  So  as  to  run- 
ning Irregular  or  special  trains. 
Larson  v.  St.  Paul,  &c.  R.  Co.  43 
Minn.  423,  45  N.  W.  722. 

^"  Thompson  v.  Boston,  &c.  R. 
Co.  153  Mass.  391,  26  N.  E.  1070; 
Southern  Kans.  R.  Co.  v.  Robbins, 
43  Kans.  145,  23  Pac.  113;  Simonds 
V.  Baraboo,  93  Wis.  40,  67  N.  W. 
40,  57  Am.  St.  895 ;  Coif  v.  Chicago, 
&c.  R.  Co.  87  Wis.  273,  58  N.  W. 
408. 
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such  evidence  has  been  held  admissible  to  show  freedom  from  con- 
tributory negligence.'"  Evidence  that  the  plaintiff  was  negligent  at 
some  other  time  is  inadmissible  to  show  that  he  was  guilty  of  contribu- 
tory negligence  at  the  time  he  received  the  injury  complained  of/^'  and 
evidence  that  either  the  plaintiff  or  the  defendant  was  ordinarily  of 
either  careful  or  careless  habits  is,  likewise,  generally  inadmissible,'^" 
although  in  a  few  jurisdictions  it  is  held  that  such  evidence  is 
admissible  when  there  are  no  eye-witnesses  to  the  accident.^^' 

§  187.    Negligence  cases — Use  of  machinery  and  appliances. — It 

has  been  stated  as  a  general  proposition  that  "where  it  becomes  neces- 
sary to  affect  those  charged  with  the  duty  of  keeping  highways, 
bridges  or  other  structures  in  a  safe  condition,  or  of  keeping  only 
competent  persons  in  their  service,  with  notice  of  defects  or  unfitness, 
or  where  the  question  is  as  to  the  safety  or  availability  of  a  machine  or 
contrivance  designed  for  a  particular  purpose  or  for  practical  use, 
evidence  is  admissible  to  show  how  the  thing  served  when  put  to  the 
use  for  which  it  was  designed,  in  the  one  case,  or  that  occurrences  of  a 
character  to  make  the  defect  or  incompetency  notorious  had  taken 


•"Prosser  v.  Montana,  &c.  R.  Co. 
17  Mont.  372,  43  Pac.  81;  Jeffrey  v. 
Keokuk,  &c.  R.  Co.  56  la.  546,  9  N. 
W.  884;  Whitsett  v.  Chicago,  &o. 
R.  Co.  67  la.  150,  25  N.  W.  104; 
Hlssong  V.  Richmond,  &c.  R.  Co. 
91  Ala.  514,  8  So.  776;  Daley  v. 
American,  &c.  Co.  152  Mass.  581,  26 
N.  E.  135. 

Or  as  tending  to  show  contrib- 
utory negligence,  if  the  act  was 
done  in  an  unusual  way.  McKean 
T.  Burlington,  &c.  R.  Co.  55  la.  192, 
7  N.  W.  505;  Aldrich  v.  Monroe, 
60  N.  H.  118. 

="  Atlanta,  &c.  R.  Co.  v.  Johnson, 
66  Ga.  259;  Kaillen  v.  Northwest- 
cm,  &c.  Co.  46  Minn.  187,  48  N. 
"W.  779.  See,  also,  Maguire  v.  Mid- 
dlesex R.  Co.  115  Mass.  239. 

"'Louisville,  &c.  R.  Co.  v.  Mc- 
Clish,  115  Fed.  268  (even  though 
there  are  no  eye-witnesses);  Chase 
▼.  Maine,  &c.  R.  Co.  77  Me.  62,  52 


Am.  R.  744  (same);  Thompson  V. 
Bowie,  4  Wall.  (U.  S.)  463;  Tenny 
V.  Tuttle,  1  Allen  (Mass.),  185; 
Can-  V.  West  End  St.  R.  Co.  163 
Mass.  360,  40  N.  B.  185;  Towle  v. 
Pacific  Imp.  Co.  98  Cal.  342,  33  Pac. 
207;  Oberndorfer  v.  Pabst,  100  Wis. 
505,  76  N.  W.  338;  Adams  v.  Chi- 
cago, &c.  R.  Co.  93  la.  565,  61  N. 
W.  1059.  As  elsewhere  shown, 
however,  such  evidence  is  some- 
times admissible  to  prove  notice 
of   incompetency,   or   the    like. 

="Post,   §    217. 

See,  also,  ante,  §§  172,  175;  State 
V.  Manchester  R.  Co.  52  N.  H.  528; 
Chicago,  &c.  R.  Co.  v.  Clark,  108 
111.  113;  City  of  Chicago  v.  Doo- 
lan,  99  111.  App.  143  (plaintiff  in- 
sane, and  evidence  of  careful  habit 
admitted) ;  McNulta  v.  Lockridge, 
32  111.  App.  86,  affirmed  in  137  111. 
270,  27  N.  E.  452. 
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place,  in  the  .other."^^'  It  is  upon  this  principle,  perhaps,  that  the 
courts  admit  evidence  of  other  fires  set  or  sparks  cast  out  by  the  same 
engine,  although,  as  shown  in  the  next  section,  they  have  gone  evea 
further  in  such  cases  and  admitted  such  evidence  as  to  other  engines  of 
the  same  company,  influenced,  no  doubt,  by  the  fact  that  the  company 
has  peculiar  knowledge  on  the  subject,  and  the  difiBculty  of  otherwise 
making  a  case.  So,  on  the  other  hand,  there  are  cases  in  which  it  is 
held  that  evidence  is  admissible  to  show  that  no  previous  injury  or 
accident  has  resulted  in  actual  practice  from  the  use  of  the  machine^ 
appliance  or  structure  in  question.^^" 

§  188.  Railway  fires. — There  is  considerable  conflict  among  the 
authorities  upon  the  question  of  the  burden  of  proof  or  duty  of  going 
forward  with  evidence  as  to  negligence  where  it  is  shown  that  a  fire 
has  been  set  by  a  locomotive,^^"  and  the  rule  in  the  particular  juris- 
diction may  have  some  bearing  upon  the  necessity  or  permissibility  of 
evidence  of  other  fires;  but  such  evidence  may  be  admissible  for 
either  of  two  purposes,  or  both,  namely,  for  the  purpose  of  showing 
that  the  defendant's  locomotive  set  the  fire,  or  for  the  purpose  of  show- 

"'  Dougan,  v.  Champlain,  fee.  Co. 
56  N.  Y.  1;  Loftus  v.  Union,  &c. 
Co.  84  N.  Y.  455;  Burke  v.  Wither- 


"=  Cleveland,  &c.  R.  Co.  v.  Wy- 
nant,  114  Ind.  525,  17  N.  B.  118,  5 
Am.  St.  644,  citing  Pittsburgh,  &c. 
R.  Co.  V.  Ruby,  38  Ind.  294,  10  Am. 
R.  Ill;  Cleveland,  &c.  R.  Co.  v. 
Newell,  104  Ind.  264,  54  Am.  R. 
312;  City  of  Delphi  v.  Lowery,  74 
Ind.  520,  39  Am.  R.  98;  City  ot 
Ft.  Wayne  v.  Coombs,  107  Ind.  75. 
See,  also,  as  to  evidence  of  how 
the  machine  or  contrivance  served 
In  actual  use,  which  is  the  part  of 
the  proposition  pertinent  to  the 
present  topic,  Byard  v.  Palace,  &c. 
Co.  85  Minn.  363,  88  N.  W.  998; 
Myers  v.  Hudson  Iron  Co.  150  Mass. 
125,  22  N.  E.  631;  Watts  v.  South- 
ern, &c.  Tel.  Co.  66  Fed.  453,  af- 
firmed in  13  C.  C.  A.  579;  Brewing 
Co.  V.  Bauer,  50  Ohio  St.  560,  35  N. 
E.  55;  Schnable  v.  Providence  Pub. 
Market,  24  R.  I.  477,  63  Atl.  634; 
Georgia,  &c.  Co.  v.  Jackson,  112  Ga. 
620,  37  S.  B.  873;  Wilder  v.  Met- 
ropolitan, &c.  R.  Co.  161  N.  Y.  665, 
57  N.  E.  1128. 


bee,  98  N.  Y.  562;  Lafflin  v.  Buftalo, 
&c.  R.  Co.  106  N.  Y.  136;  String- 
ham  V.  Hilton,  111  N.  Y.  188;  Bra- 
dy V.  Manhattan  R.  Co.  127  N.  Y. 
46,  27  N.  E.  368;  Birmingham  v. 
Rochester,  &c.  R.  Co.  137  N.Y.  13, 
32  N.  B.  995;  Missouri,  &c.  R.  Co. 
V.  Neiswanger,  41  Kans.  621,  21 
Pac.  582.  See,  also,  Bradley  v. 
Hartford,  &c.  Co.  19  Fed.  246;  My- 
ers V.  Hudson  Iron  Co.  150  Mass. 
125,  22  N.  E.  631;  Fletcher  v.  Bal- 
timore, &c.  R.  Co.  168  U.  S.  135, 
18  Sup.  Ct.  35,  37.  But  compare 
Hodges  v.  Bearse,  129  111.  87,  21  N. 
E.  613;  Waterhouse  v.  Joseph 
Schlitz,  &c.  Co.  12  S.  Dak.  397,  81 
N.  W.  725. 

'2°  For  a  discussion  of  the  ques- 
tion and  review  of  conflicting  au- 
thorities, see  3  Elliott  R.  R.  §§ 
1242-1245. 
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ing  that  the  defendant  was  negligent  in  setting  the  fire.  If  but  one 
of  the  defendant's  engines  passed  the  place  about  the  time  of  the  fire, 
and  it  is  known,  or  if  it  is  otherwise  identified  as  the  one  which  must 
have  caused  the  fire,  if  any  did,  evidence  is  admissible,  within  reason- 
able limits,  to  show  that  the  same  engine  has,  on  other  occasions  and 
under  similar  conditions  emitted  burning  sparks  which  have  been 
carried  to  a  great  distance^-^  and  set  other  fires  along  the  line.^^^ 
But  in  such  a  case,  that  is,  where  the  only  engine  that  could  have  caused' 
the  fire  is  identified,  testimony  that  other  engines  at  other  times  and 
places  set  fires  or  threw  igniting  sparks  is,  on  principle,  irrelevant  and 
inadmissible  unless,  at  least,  evidence  is  introduced  showing  that 
they  were  in  the  same  condition  as  the  engine  in  question,  or  similarly 
constructed  and  operated,  and  there  are  well  considered  authorities  to 
this  effect,^^^   although  this   distinction   is   not   always   drawn,   and 


'"^  Taylor  v.  Louisville,  &c.  R.  Co. 
(Ky.)  41  S.  W.  551;  Ross  v.  Bos- 
ton, &c.  R.  Co.  6  Allen  (Mass.), 
87;  Baltimore,  &c.  R.  Co.  v.  Tripp, 
175  111.  251,  51  N.  E.  833;  Hinds  v. 
Barton,  25  N.  Y.  544. 

'•^^  Chicago,  &c.  R.  Co.  v.  Kreig, 
22  Ind.  App.  393,  53  N.  E.  1033; 
Louisville,  &c.  R.  Co.  v.  McCorWe, 
12  Ind.  App.  691,  40  N.  E.  26;  Hen- 
ry V.  Southern  Pac.  R.  Co.  50  Cal. 
176;  Lake  Erie,  &c.  R.  Co.  v.  Mid- 
dlecoff,  150  111.  27,  37  N.  E.  660; 
Patton  V.  St.  Louis,  &c.  R.  Co.  87 
Mo.  117,  56  Am.  R.  446;  Slossen 
V.  Burlington,  &c.  R.  Co.  60  la.  215; 
Green  Ridge  R.  Co.  v.  Brinkman, 
64  Md.  52,  54  Am.  R.  755;  Atchi- 
son, &c.  R.  Co.  V.  Bales,  16  Kans. 
252.  In  most  of  these  authorities 
there  appears  to  have  been  no  ev- 
idence of  similarity  of  conditions. 
But  see  Collins  v.  New  York,  &c. 
R.  Co.  109  N.  Y.  243;  Wheeler  v. 
New  York,  &c.  R.  Co.  67  Hun,  639; 
Menominee,  &c.  Co.  v.  Milwaukee, 
&c.  R.  Co.  91  Wis.  447,  65  N.  W. 
176;   Hoyt  v.  Jeffers,  30  Mich.  181. 

'^Lesser  Cotton  Co.  v.  St.  Lonis, 
&c.  R.  Co.  114  Fed.  133;  Baltimore, 
&c.  R.  Co.  V.  Woodruff,  4  Md.  242, 


59  Am.  Dec.  72;  Gibbons  v.  Wis- 
consin, &c.  R.  Co.  58  Wis.  335,  339, 
17  N.  W.  132;  Allard  v.  Chicago, 
&c.  R.  Co.  73  Wis.  165,  40  N.  W. 
685;  Henderson  v.  Philadelphia, 
&c.  R.  Co.  144  Pa.  St.  461,  22  Atl. 
851,  27  Am.  St.  652,  16  L.  R.  A. 
299;  Crissey,  &c.  Co.  v.  Denver,  &c. 
R.  Co.  (Col.  App.)  68  Pac.  670; 
First  Nat.  Bank  v.  Lake  Erie,  &c. 
R.  Co.  174  111.  36,  50  N.  E.  1023; 
San  Antonio,  &c.  R.  Co.  v.  Home, 
&c.  Ins.  Co.  70  S.  W.  999;  Smith 
V.  Hannibal,  &c.  R.  Co.  37  Mo.  287; 
Coale  V.  Hannibal,  &c.  R.  Co.  60 
Mo.  227,  233;  Ireland  v.  Cincin- 
nati, &c.  R.  Co.  79  Mich.  163,-  44 
N.  W.  426.  See,  also,  Boyce  v. 
Cheshire  R.  Co.  42  N.  H.  97;  Ha- 
seltine  v.  Concord  R.  Co.  64  N.  H. 
545,  15  Atl.  143;  Hubbard  v.  An- 
droscoggin, &c.  R.  Co.  39  Me.  506; 
Robinson  v.  Fitchburg,  &c.  R.  Co. 
7  Gray  (Mass.),  92;  Phelps  &  Co. 
V.  Conant  &  Co.  30  Vt.  277;  Hos- 
kison  V.  Central  Vt.  R.  Co.  66  Vt. 
618,  30  Atl.  24;  Malton  v.  Nesbit, 
1  Car.  &  P.  70.  The  Maryland  case 
has  been  considered  as  virtually 
overruled  in  more  recent  cases  of 
Annapolis,  &c.  R.  Co.  v.  Gantt,  39 
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there  are  other  authorities  that  seem  to  countenance  such  evidence 
in  any  event.^-*  We  think,  however,  that  very  few  of  them 
actually  so  decide,  and  the  leading  case^^^  upon  which  most  of 
them  are  based  does  not  do  so,  for  in  that  case  the  engine  that 
caused  the  fire  was  not  identified.  In  a  Missouri  case  it  is  said  that 
where  the  question  is  simply  as  to  whether  an  engine  of  the  defendant 
caused  the  fire,  evidence  of  other  fires  along  the  line  from  other  engines 
of  the  defendant  within  a  reasonable  time  is  admissible,  but  if  the 
engine  is  identified  and  the  only  question  is  as  to  negligence,  such 
evidence  is  not  admissible.^^°  If  the  particular  engine  cannot  be 
identified,  evidence  is  admissible  that  other  engines  of  the  defendaat 
similarly  constructed  and  operated  set  fires  or  threw  igniting  sparks 
equally  far  at  other  times,  within  a  reasonable  period,  and  at  other 
places  in  the  vicinity  along  the  line,  and  the  great  weight  of  authority 
appears  to  be  to  the  effect  that  such  evidence  is  admissible  without 
proof  on  the  part  of  the  plaintiff  that  the  engines  were  similarly 
constructed  and  operated  and  without  confining  it  to  the  exact  time  or 


Md.  115,  and  Green  R.  Co.  v. 
Brinkman,  64  Md.  52,  and  one  of 
the  Missouri  cases  is  expressly 
overruled  in  Hoover  v.  Missouri, 
&c.  R.  C.  (Mo.)  16  S.  W. 
480,  but  the  distinction  between  an 
identified  and  an  unidentified  en- 
gine is  not  noticed  in  the  latter 
case,  and  we  think  the  Maryland 
cases  do  not  overrule  the  earlier 
decision. 

='*  Atchison,  &c.  R.  Co.  v.  Stan- 
ford, 12  Kans.  354,  15.  Am.  R 
362;  Hoover  v.  Missouri,  &c.  R. 
Co.  (Mo.)  16  S.  W.  480;  Shel- 
don V.  Hudson  River  R.  Co.  14  N. 
Y.  218;  Koontz  v.  Oregon,  &c.  Co. 
20  Ore.  3,  23  Pac.  820  (reasons  for 
the  rule) ;  Northern  Pac.  R.  Co.  v. 
Lewis,  51  Fed.  658;  Thatcher  v. 
Maine,  &c.  R.  Co.  85  Me.  502,  27 
Atl.  519;  Ross  v.  Boston,  &c.  R. 
(JO.  6  Allen  (Mass.),  87  (In  rebut- 
tal); Evansville,  &c.  R.  Co.  v. 
Keith,  8  Ind.  App.  57,  35  N.  B.  296; 
Louisville,  &c.  R.  Co.  v.  Lange,  13 
Ind.   App.   337,   41   N.   B.    609    (but 


see  Chicago,  &c.  R.  Co.  v.  Gllmore. 
22  Ind.  App.  466,  53  N.  E.  1078). 

==' Grand  Trunk  R.  Co.  v.  Rich- 
ardson,   91  U.   S.   454. 

"^"Campbell  v.  Missouri,  &c.  R. 
Co.  121  Mo.  340,  25  S.  W.  936,  25 
L.  R.  A.  175.  See,  also,  Chicago, 
&c.  R.  Co.  V.  Gilbert,  52  Fed.  711, 
3  C.  C.  A.  264;  Louisville,  &c.  R. 
Co.  V.  Miller,  109  Ala.  500,  19  So. 
989;  Smith  v.  Old  Colony,  &c.  R. 
Co.  10  R.  I.  22;  St.  Louis,  &o.  R. 
Co.  V.  Jones,  59  Ark.  105,  111,  26 
S.  W.  595;  Plggott  v.  Eastern,  &c. 
R.  Co.  3  C.  B.  229,  241,  54  E.  C.  L. 
241.  Where  the  only  engine  which 
would  have  caused  the  fire  is  iden- 
tified, and  its  spark  arrester  shown 
to  be  without  holes,  punched  in 
at  the  time  of  the  fire,  evidence  to 
show  a  habit  of  the  defendant's 
engineers  to  punch  holes  in  spark 
arresters  of  their  engine  is  not  ad- 
missible. Lesser  Cotton  Co.  v.  St. 
Louis,  &c.  R.  Co.  114  Fed.  133. 
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day  of  the  fire  in  question.'-'  But  some  of  these  cases,  in  permitting 
negligence  to  be  shown  in  this  way,  go  to  the  extreme,  and  evidence  of 
other  iires  months  before  or  after  the  fire  in  question  ought  not  to  be 
received,  at  least  without  some  evidence  of  similar  conditions."^' 
Where  negligence  is  charged  in  permitting  combustible  m,aterial 
upon  the  right  of  way  and  permitting  fires  to  spread  therefrom, 
evidence  of  other  fires  set  to  such  material  about  the  same  place  some 
time  before  is  admissible."^*  But  evidence  is  not  admissible  to  show 
that  the  defendant  settled  with  other  persons  for  loss  caused  by 
the  same  fire.""" 


§  189.  Corroborative  evidence. — In  a  recent  case  it  is  said  that 
where  the  evidence  is  conflicting  as  to  a  material  fact  under  the  issues, 
evidence  which,  of  itself,  would  not  be  relevant  to  any  issue,  is 
admissible  if  it  is  corroborative  of  such  fact.""^  Although  this 
statement  is,  perhaps,  too  broad,  yet  it  is  undoubtedly  true  that  there 


^  Hoskison  v.  Central  Vt.  R.  Co. 
66  Vt.  618,  30  Atl.  24;  Cleveland  v. 
Grand  Trunk  R.  Co.  42  Vt.  449; 
Van  Steuben  v.  Central  R.  Co.  178 
Pa.  St.  367,  35  Atl.  992,  34  L.  R.  A. 
577;  Thatcher  v.  Maine,  &c.  R,  Co. 
85  Me.  502,  27  Atl.  519;  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U. 
S.  454;  Chicago,  &c.  R.  Co.  v.  Gil- 
more,  22  Ind.  App.  466,  53  N.  B. 
1078;  Jacksonville,  &c.  R.  Co.  v. 
Peninsular,  &c.  Co.  27  Pla.  1,  157, 
9  So.  661,  17  L.  R.  A.  33;  Lorlng 
V.  Worcester,  &c.  R.  Co.  131  Mass. 
469;  Inman  v.  Blberton,  &c.  R.  Co. 
90  Ga.  663,  16  S.  E.  958,  35  Am.  St. 
232;  Koontz  v.  Oregon,  &c.  Co.  20 
Ore.  3,  23  Pac.  820;  Webb  v.  Rome, 
&c.  R.  Co.  49  N.  Y.  420,  10  Am.  R. 
389,  and  note;  Longabaugh  v.  Vir- 
ginia, &c.  R.  Co.  9  Nev.  271; 
Matthews  v.  Missouri,  &c.  R.  Co. 
142  Mo.  645,  44  S.  W.  802;  Burke 
v.  Louisville,  &c.  R.  Co.  7  Heisk. 
(Tenn.)  451,  19  Am.  R.  618;  Al- 
abama, &c.  R.  Co.  V.  Johnson,  128 
Ala.  283,  29  So.  771. 

=='  Henderson  v.  Philadelphia,  &c. 
R.  Co.  144  Pa.  St.  461,  22  Atl.  851, 


27  Am.  St.  652;  Collins  v.  New 
York,  &c.  R.  Co.  109  N.  Y.  243; 
Dillingham  v.  Whitaker  (Tex.  Civ. 
App.),  25  S.  W.  723;  Babcock  v. 
Chicago,  &c.  R.  Co.  62  la.  593,  13 
N.  W.  740;  Menominee,  &c.  Co.  v. 
Milwaukee,  &c.  R.  Co.  91  Wis.  447, 
65  N.  W.  176;  Davidson  v.  St.  Paul, 
&c.  R.  Co.  34  Minn.  51.  But  see 
Field  V.  New  York,  &c.  R  Co.  32 
N.  Y.  339. 

=="  Pittsburgh,  &c.  R.  Co.  v.  In- 
diana, &c.  Co.  154  Ind.  322,  56  N. 
B.  766;  Texas,  &c.  R.  Co.  V.  Ruther- 
ford, 28  Tex.  Civ.  App.  590,  68  S. 
W.  825;  Abrams  v.  Seattle,  &c.  R. 
Co.  27  Wash.  507,  68  Pac.  78.  So 
held  where  the  accummulations  of 
combustibles  and  fires  were  at 
other  places.  Wabash  R.  Co.  v. 
Miller,  158  Ind.  174,  61  N.  B.  1005. 
But  see  Lake  Erie,  &c.  R.  Co.  v. 
Miller,  24  Ind.  App.  662,  666,  57 
N.  E.  596. 

==»  Louisville,  &c.  R.  Co.  v.  Rob- 
erts, 13  Ind.  App.  692,  42  N.  B.  247. 

="  Cook  V.  Malone,  128  Ala.  662, 
29  So.  653. 
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axe  many  instances  in  which  evidence  that  would  be  irrelevant  and 
inadmissible  of  itself,  becomes  relevant  and  admissible  in  connection 
with  other  evidence  of  a  fact  in  issue  or  relevant  to  the  issue  in 
corroboration  or  explanation  of  the  latter.  For  instance,  as  already 
shown,  evidence  of  some  notorious  event,  which,  in  itself,  has  no  bear- 
ing whatever  upon  the  issues  or  matter  in  controversy,  may  be  admis- 
sible to  fix  a  date  which  is  material,  and,  so,  in  a  recent  case,  it  was  held 
that  where  a  question  in  issue  was  as  to  whether  a  child  was  bom  in 
April  or  June,  testimony  that  the  weather  was  warm  when  a  witness 
saw  the  newborn  child  was  held  admissible  as  tending  to  show  that  she 
saw  it  in  June  rather  than  in  April.''"  Witnesses  are  usually  per- 
mitted to  mention  some  collateral  fact  or  circumstance  as  a  reason  for 
recollecting  a  date  or  fact  testified  to,°''  and  in  many  other  instances 
corroborative  testimony  of  other  witnesses''*  and  even  documents 
referred  to  in  other  evidence  have  been  admitted.'"*  But  there  must 
be  a  sufficient  connection  between  the  fact  sought  to  be  proved  and  the 
evidence  offered  in  corroboration.""  And  a  party  may  not,  under  or- 
dinary circumstances,  introduce  his  extra-judicial  statements  to  cor- 
roborate his  testimony  or  support  his  contention.'" 


^''  Stewart  v.  Anderson,  111  la, 
329,  82  N.  W.  770. 

■"  Blackwell  v.  Hamilton,  47  Ala. 
472;  Louisville,  &c.  R.  Co.  v.  Hart, 
2  Ind.  App.  130,  28  N.  E.  218;  An- 
gell  V.  Rosenbury,  12  Mich.  241; 
O'Hagan  v.  Dillon,  76  N.  Y.  170. 
But  see  Cherry  v.  Butler  (Tex. 
App.),  17  S.  W.  1090;  Delano  v. 
Smith  Charities,  138  Mass.  63. 

""Holyoke  Paper  Co.  v.  Conklin, 
2  Allen  (Mass.),  326;  Sias  v.  Mun- 
roe,  134  Mass.  153;  Whitney  v. 
Leominster,  136  Mass.  25;  Wiggin 
V.  Scammon,  27  N.  H.  360;  Streeper 
V.  Abeln,  59  Mo.  App.  485;  Louis- 
ville, &c.  R.  Co.  V.  Crayton,  69 
Miss.  152,  12  So.  271;  Hopkins  v. 
Bowers,  111  N.  Car.  175,  16  S.  E. 
1;  Wade  v.  Love,  69  Tex.  522,  7  S. 
W.  225;  Brown  v.  Welch,  38  Vt. 
241. 

"Butler  v.  Cornell,  148  111.  276, 
35  N.  E.  767;  Hovey  v.  Grant,  55  N. 
H,   497;    Barker  v.   New  York,   &c. 


R.  Co.  24  N.  Y.  599;  New  York,  &c. 
Establishment  v.  Berdell,  68  N.  Y. 
613;  Tinsley  v.  Penniman,  83  Tex. 
54,  18  S.  W.  718. 

""'  Killen  v.  Lide's  Adm's,  65  Ala. 
505. 

""  See,  generally,  Schmidt  v. 
Packard,  132  Ind.  398,  31  N.  B.  944.; 
Logansport,  &c.  Co.  v.  Heil,  118 
Ind.  135,  20  N.  E.  703;  Saenger  v. 
Nightingale,  48  Fed.  708;  Downing 
V.  Woodstock,  &c.  Co.  93  Ala.  262, 
9  So.  177;  Welch  v.  Palmer,  85 
Mich.  310,  48  N.  W.  552;  Sira  v. 
Wabash  R.  Co.  115  Mo.  127,  21  S. 
W.  905,  37  Am.  St.  386;  Baker  v. 
Kelly,  41  Miss.  696,  93  Am.  Dec. 
274.  Many  other  authorities  might 
be  cited  to  the  same  effect,  but  this 
subject  is  elsewhere  considered. 
See,  also,  as  to  such  statements  of 
other  witneses.  Hodges  v.  Bales, 
102  Ind.  494,  1  N.  E.  692. 
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§  190.  Evidence  made  relevant  by  other  party — ^Eebuttal.— Ques- 
tions in  regard  to  collateral  evidonee  frequently  arise  in  connection 
with  the  examination  of  witnesses  where  they  ai-e  sought  to  be 
impeached,  upon  cross-examination,  and  in  rebuttal,  and  evidence  is 
sometimes  admissible  in  this  connection  when  it  is  not  strictly 
reievant  to  the  main  issues  in  the  case  and  would  not  be  admissible 
in  chief  to  prove  those  issues.^^'  But  this  subject  will  be  fully  treated 
at  another  place.  Testimony  which  would  be  inadmissible  if  offered 
by  one  party  in  the  first  instance  may  be  made  relevant  and  admissible 
by  the  evidence  of  the  other  party.  Thus,  where  testimony  is 
introduced  that  justifies  an  inference  of  improper  motive  or  the 
like,  evidence  explanatory  or  in  rebuttal  thereof  may  be  relevajit 
and  admissible  when  it  would  otherwise  be  irrelevant.^^^  So,  when  the 
adverse  party  calls  for  part  of  a  conversation  other  connected  parts, 
even  though  self-serving,  may  be  rendered  admissible.^*"  So,  where 
a  witness  swears  positively  to  a  fact,  but  discloses  that  his  testimony  is 
a  mere  inference  from  or  based  on  the  supposed  existence  of  some  other 
fact,  it  has  been  held  that  the  other  party  may  show  the  non-existence 
of  such  supposed  fact.^*^  It  is  also  held,  in  many  jurisdictions,  that 
where  a  party  introduces  irrelevant  evidence,  he  thereby  opens  the 
door  to  the  admission  of  evidence  to  rebut  or  explain  it.^*^    This  seems 

'''See,  for  examples  of  such  evi-  Bdgell  v.  Francis,  86  Mich.  232,  48 
deuce  (mostly  in  rebuttal),  Tyler  N.  W.  1095;  Richmond  Co.  v.  Gar- 
V.  Todd,  36  Conn.  218;  Maxwell  ner,  91  Ga.  27,  16  S.  E.  110;  Gage 
Land,  &c.  Co.  v.  Dawson,  151  U.  S.  v.  Cheselbro,  49  Wis.  486;  Smith 
586,  14  Sup.  Ct.  458;  Burley  v.  v.  State,  51  Wis.  615;  Foster's  Ex'r 
German-Am.  Bank,  111  U.  S.  216,  v.  Dickerson,  64  Vt.  233,  24  Atl.  253. 
4  Sup.   Ct.  R.   341;    Stolp  v.  Blair,  '"Rouse  v.  Whited,  25  N.  Y.  170, 

68  111.  541;  Schott  v.  Youree,  142  82  Am.  Dec.  337,  and  note.  Or 
111.  233,  31  N.  E.  591;  Chicago,  &c.  where  part  of  a  record  is  intro- 
R.  Co.  V.  Ault,  10  Tnd.  App.  661,  duced.  Moniotte  v.  Lieux,  41  La. 
38  N.  E.  492;  Sears  v.  Dacey,  122  Ann.  528,  6  So.  817.  See,  also, 
Mass.  388;  Comstock  v.  Smith,  20  Curtis  v.  Parker  &  Co.  136  Ala. 
Mich.  338;  Owen  v.  Union,  &c.  Co.  217,  33  So.  935. 
48  Mich.  348,  12  N.  W.  175;  McCall  '"  Wentworth  v.   Eastern  R.   Co. 

V.    Irion,   41   La.   Ann.   1126,   6   So.       143  Mas.  248. 

845;  Blair  v.  Sayre,  29  W.  Va.  604,  '•"Perkins  v.   Hayward,  124   Ind. 

2  S.  E.  97;  Chicago,  &c.  R.  Co.  v.  445,  449,  24  N.  B.  1033;  Wallis  v. 
Emery,  51  Kans.  16,  32  Pac.  631;  Randall,  81  N.  Y.  164;  Scattergood 
Clasen  v.  Pruhs  (Neb.),  95  N.  W.  v.  Wood,  79  N.  Y.  263,  35  Am.  R. 
640;  Reynolds  v.  Henricks  (S.  515;  Brown  v.  Perkins,  1  Allen 
Dak.),  94  N.  W.  694.  (Mass.),    89;    Havis   v.    Taylor,    13 

'"Merritt  v.  New  York,  &c.  R.  Ala.  324;  Dodge  v.  Kiene,  28  Neb. 
Co.   162   Mass.    326,    38   N.    E.    447;       216;    McBlheny   v.    Pittsburgh,   &c. 
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to  be  cl^xly  right  where  the  evidence  of  the  paxty  who  opens  the  door 
is  objected  to  by  the  other  party  and  received  over  such  objection/*' 
but  there  are  many  authorities  which  hold  that  a  party  has  no  right 
to  introduce  irrelevant  evidence  to  meet  irrelevant  evidence  that  was 
not  objected  to/**  and  others  hold  that  the  matter  is  largely  within  the 
discretion  of  the  court.^*'*  The  true  rule  would  seem  to  be  that  it  is 
not  error  to  admit  evidence  to  meet  irrelevant  evidence  not  objected  to, 
but  that  it  can  not,  ordinarily,  be  demanded  as  a  matter  of  right.'** 

§  191.  Evidence  irrelevant  without  other  evidence— Promise  to 
connect. — If  evidence  is  incompetent  merely  because  it  appears  irrele- 
vant at  the  stage  at  which.it  is  offered,  the  court  may  admit  it  con- 
ditionally upon  a  promise  to  introduce  the  connecting  evidence  neces- 
sary to  make  it  relevant.^*'  But  if  such  connecting  evidence  is  not 
introduced  as  promised  a  motion  to  strike  out  the  evidence  admitted 
upon  the  faith  of  such  promise  ought  to  be  sustained,'*^  and  it  should 


R.  Co.  147  Pa.  St.  1,  23  Atl.  392; 
Stevenson  v.  Gunnings'  Estate,  64 
Vt.  601;  Winslow  v.  State,  92  Ala. 
78,  9  So.  728;  Baldwin  v.  Walker, 
94  Ala.  514,  10  So.  391;  Ransom  v. 
Hartley,  70  Mich.  379,  38  N.  W.  287; 
Kruschke  v.  Stefan,  83  Wis.  373, 
53  N.  W.  679.  See,  also,  Williams 
V.  Clink,  90  Mich.  297,  51  N.  W. 
453,  30  Am.  St.  443;  Evening  Post 
Pub.  Co.  V.  Voight,  72  Fed.  885, 
19  C.  C.  A.  224;  Brazil,  &c.  Co.  v. 
Gibson,  160  Ind.  319,  66  N.  E.  882. 

=«Bogk  V.  Gassert,  149  U,  S.  17, 
13  Sup.  Ct.  738;  Ingram  v.  Wack- 
ernagel,  83  la.  82,  48  N.  W.  998; 
Krause  v.  Morgan,  53  Ohio  St.  26, 
40  N.  E.  886. 

""People  V.  Dowllng,  84  N.  Y. 
478,  486;  Farmers'  &c.  Bank  v. 
Whinfleld,  24  Wend.  (N.  Y.)  419; 
Stringer  v.  Young's  Lessees,  3  Pet. 
(U.  S.)  320,  336;  Manning  v.  Bur- 
lington, &c.  R.  Co.  64  la.  240,  20 
N.  W.  169;  Davis  v.  Keyes,  112 
Mass.  436;  San  Diego,  &c.  Co.  v. 
Neale,  88  Cal.  50^  25  Pac.  977.  See, 
also.  Brand  v.  Longstreet,  4  N.  J. 
L.  325;   Trenton,  &c.  Co.  v.  John- 


son, 24  N.  J.  L.  576;  Lyons  v.  Teal, 
28  La.  Ann.  592;  Wilkinson  v.  Jett, 
7  Leigh  (Va.),  115;  Smith  v.  Pritch- 
ett,   98  Ala.   649,   13   So.   569. 

"'  Treat  v.  Curtis,  124  Mass.  348; 
Furbush  v.  Goodwin,  25  N.  H.  425; 
Keeler  v.  Delavan,  4  Barb.  (N.  Y.) 
317;  Ellsworth  v.  Potter,  41  Vt 
685. 

™See  2  Elliott's  Gen.  Pr.  §  592. 

"'Davis  V.  Calvert,  4  Gill  &  J. 
(Md.)  269,  25  Am.  Dec.  282;  Place 
V.  Minster,  65  N.  Y.  89;  Williams 
V.  City  of  Grand  Rapids,  53  Mich. 
271;  Bedell  v.  Janney,  9  111.  193; 
Mosely  v.  Gordon,  16  Ga.  384;  Har- 
ris V.  Holmes,  30  Vt.  352;  Pitts- 
burgh, &c.  R.  Co.  V.  Conway,  57 
Ind.  52;  Shepard  v.  Goben,  142  Ind. 
318,  39  N.  E.  506;  Hamilton  v.  Sum- 
mers, 12  B.  Mon.  (Ky.)  11,  54  Am. 
Dec.  509;  First  Unitarian  Soc.  &c. 
V.  Faulkner,  91  U.  S.  415;  Morse 
V.  Woodworth,  155  Mass.  233,  29 
N.  E.  525. 

'"People  V.  Millard,  53  Mich.  63; 
Huckins  v.  Kapf,  14  S.  W.  1016. 
In  Heady  v.  Brown,  151  Ind.  75. 
49  N.  E.  805,  it  is  held  that  where 
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be  uneqiUTOcally  mthdra-sra.  from  the  consideration  of  the  jury,  on 
proper  request,  by  the  instruction  of  the  court.^**  Such  evidence  ought 
to  be  rejected  unless  the  party  offering  it  states  how  he  expects  to  make 
it  relevant,  and  promises  to  introduce  the  proper  evidence.'"" 

§  192.  Evidence  irreleTant  when  admitted — ^Effect  of  subsequent 
evidence  to  cure  error. — Error  in  admitting  incompetent  evidence 
may  be  rendered  harmless  where  other  undisputed  evidence  is  iutro- 
duced  clearly  establishing  the  same  faet.^"^  So,  even  where  there  is 
a  conflict  in  the  evidence  error  in  the  admission  of  evidence  not 
apparently  relevant  at  the  time  of  its  admission  may  be  cured  by 
other  evidence  which  is  properly  admitted  and  of  such  a  nature  as 
to  make  the  former  evidence  relevant  and  competent.^"^  Thus  the 
admission  of  evidence  of  a  transaction  with  an  alleged  agent  is  harm- 
less error  if  evidence  subsequently  introduced  shows  his  authority 
or  ratification  of  his  act.'"' 

§  193.    Province  of  judge  and  jury. — It  is  for  the  court  tc  deter- 


connecting  evidence  is  offered  no 
question  as  to  the  admissibility  of 
the  former  evidence  Is  presented 
on  appeal  unless  a  motion  is  made 
to  strike  it  out  after  tlie  connect- 
ing evidence  is  offered. 

»"  Carlisle  v.  Hunley,  15  Ala.  623; 
Florey's  Ex'rs  v.  Plorey,  24  Ala. 
241;  Rogers  v.  Brent,  10  111.  573; 
Delaware,  &c.  Canal  Co.  v.  Barnes, 
31  Pa.  St.  193. 

^  Mechelke  v.  Bramer,  59  Wis. 
57,  17  N.  W.  682;  Van  Buren  v. 
Wells,  19  Wend.  (N.  Y.)  203;  Abney 
V.  Kingsland,  10  Ala.  355,  44  Am. 
Dec.  491;  Helton  v.  Alabama,  &c. 
R.  Co.  97  Ala.  275,  12  So.  276;  Ex- 
press Pub.  Co.  V.  Aldine  Press,  126 
Pa.  St  347,  17  Atl.  60S.  See,  also, 
Weidler  v.  Farmers'  Bank,  &c.  11 
Serg.  &  R.  (Pa.)  134;  Austin  v. 
Robertson,  25  Minn.  431. 

For  illustrations  of  evidence  re- 
iected  because  not  apparently  rel- 
evant at  the  time  without  other 
evidence  or  promise  to  connect  see 
Hall  V.  Durham,  109    Ind.  434,  9  N. 


E.  926;  Robinson  v.  State,  60  Ind. 
26;  Razor  v.  Razor,  149  111.  621, 
36  N.  B.  963;  Ellen  v.  Lewison, 
88  Cal.  253,  26  Pac.  109;  Memphis, 
&c.  R.  Co.  V.  Maples,  63  Ala.  601; 
Sutherland  v.  Standard,  &c.  Ins. 
Co.  87  la.  505,  54  N.  W.  453; 
Stoinski  v.  Pulte,  77  Mich.  322,  43 
N.  W.  979;  Murphy  v.  Stanley,  136 
Mass.  133;  Hubbard  v.  Kelley,  8 
W.  Va.  46. 

'"■  Naugle  V.  State,  101  Ind.  284; 
Morris  v.  Wells,  54  Hun,  634,  7  N. 
Y.  S.  61;  McKay  v.  Riley,  135  111. 
586,  26  N.  E.  525;  Beard  v.  First 
Nat.  Bank,  41  Minn.  153,  43  N.  W. 
7;  Blake  v.  Broughton,  107  N.  Car. 
220,  12  S.  E.  127;  Bradley  v.  Palen, 
78  la.  126,  42  N.  W.  623;  Cameron 
V.  White,  74  Wis.  425,  43  N.  W. 
155.  But  see  Anderson  v.  Rome, 
&c.  R.  Co.  54  N.  Y.  334. 

===Hinote  v.  Brigman  (Fla.),  33 
So.  303;  Scott  v.  State,  30  Ala.  503; 
Tilton   V.    Tilton,   41   N.    H.   479. 

^foWillison  V.  McKaln,  12  Ind. 
App.  78,  39  N.  E.  886. 
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mine  the  question  as  to  the  admissibility  of  evidence,  and  even 
though  there  are  preliminary  matters  of  fact  to  be  decided  iu 
order  to  determine  the  relevancy  of  evidence,  they  are  usually  for  the 
court  to  decide.^'*  But  where  the  fact  upon  which  the  admissibility 
of  the  evidence  depends  is  a  material  fact  directly  in  issue  in  the 
case,  and  there  is  some  competent  proof  of  its  existence,  it  has 
been  held  that  the  evidence  should  be  admitted  and  the  jury  left  to 
pass  upon  the  entire  matter  under  proper  iustructions.''*''  It  has  also 
been  held  that  the  court  may  reject  irrelevant  and  inadmissible 
evidence  upon  its  own  motion.^"* 

""See  Commonwealth  v.  Coe,  115  Mon.   (Ky.)   285;   Funk's  Leasee  v. 

Mass.  481;   State  v.  Pike,  51  N.  H.  Kincaid,  5  Md.  404;  Ross  v.  Gould, 

105;     Currier    v.    Bank,    5    Coldw.  5  Me.  204;  Day  v.  Sharp,  4  Whart. 

(Tenn.)   460;   Tabor  v.   Staniels,  2  (Pa.)  339,  34  Am.  Dec.  509;  Stowe 

Cal.  240;   Chandler  v.  Von  Roeder,  v.  Querner,  L.  R.  5  Ezch.  155. 

24   How.    (U.   S.)    224;    Bartlett  v.  ""Cooper   v.    Barber,    24    Wend. 

Smith,  11  M.  &  W.  483.  (N.  Y.)  105. 

""Swearingen    v.    Leach,    7    B. 
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§  194.  General  rules. — It  is  a  well  established  rule  that  a  com- 
plaint, or  single  paragraph  thereof  if  there  be  more  than  one,  must 
proceed  upon  a  single  and  definite  theory,  that  the  evidence  must 
correspond  with  the  allegations  and  be  confined  to  the  issues,  and 
that  a  party  must  recover  secundum  allegata  et  probata.^  But  it 
is  also  equally  well  settled  that  it  is  sufficient  if  the  substance  of  the 
issue  be  proved.-    These  are  more  properly,  perhaps,  rules  of  pleading 


^  Rome  Exchange  Bank  v.  Eames, 
1  Keyes  (N.  Y.),  588,  592;  Romeyn 
V.  Sickles,  108  N.  Y.  650;  Ross  v. 
Mather,  51  N.  Y.  108,  10  Am.  R. 
562;  Arnold  v.  Angell,  62  N.  Y.  508; 
Nendesher  v.  Kohlberg,  81  N.  Y. 
296;  Harris  v.  Hannibal,  &c.  R. 
Co.  37  Mo.  307;  Waldhler  v.  Han- 
nibal, &c.  R.  Co.  71  Mo.  5l4;  John- 
son V.  Galveston,  &c.  R.  Co.  (Tex.) 
66  S.  W.  906,  908,  909;  Stanton  v. 
Baird  Lumber  Co.  132  Ala.  635,  32 
So.  299;  Bremmerman  v.  Jennings, 


101  Ind.  253,  257;  Boardman  v. 
Griffin,  52  Ind.  101;  Everett  v. 
Stuck,  25  Ind.  App.  279,  58  N.  B. 
94;  Pennsylvania  Co.  v.  Walker, 
29  Ind.  App.  285,  64  N.  E.  473; 
Moss  V.  North  Carolina  R.  Co.  122 
N.  Car.  889,  29  S.  E.  410,  411;  Caton 
V.  Caton,  L.  R.  2  H.  L.  127,  36  L. 
J.  Ch.  886. 

"Hartsock  v.  Mort,  76  Md.  281, 
25  Atl.  303,  304;  Louisville,  &c.  R. 
Co.  V.  Thompson,  107  Ind.  442,  449; 
Atchison,  &c.  R.  Co.  t.  Lannigan, 


279 


§    195.]  SDBSTANCB   OF   THE   ISSUE.  380 

or  procedure  rather  thaxi  rules  of  evidence;  but  they  are  so  intimately 
related  to  the  latter  subject  that  it  seems  advisable  to  consider  them 
in  this  connection.  Litigants  must  know  what  they  have  to  prove, 
as  well  as  what  evidence  is  admissible;  they  must  know  what  facts 
are  necessary  to  be  proved,  and  the  amount  of  evidence  required, 
as  well  as  how  to  prove  them.  Four  rules  have  been  stated  for 
determining  what  must  be  proved:  1.  Surplusage  need  not  be 
proved.  2.  Cumulative  allegations,  or  such  as  merely  operate  in 
aggravation,  are  immaterial.  3.  Mere  formal  allegations  need  not 
be  proved.  4.  Matter  of  essential  description  must  be  proved  as 
alleged.' 

§  195.  Matter  of  description — ^Variance. — At  common  law  the 
rule  was  very  strict  requiring  matter  of  essential  description  to  be 
proved  as  alleged,  and  a  very  slight  variance  was  often  fatal.''  It 
is  impossible  to  state  any  satisfactory  general  test  for  determining 
what  matter  is  merely  formal  and  what  is  essenitially  descriptive. 
But  it  may  be  said  with  some  degree  of  accuracy  that  an  allegation 
not  essential  to  the  issue,  or  which  the  law,  by  some  arbitrary  rule, 
pronounces  merely  formal  is  not  a  matter  of  essential  description 
within  the  rule,  while  an  allegation  which  identifies  the  subject- 
matter  of  a  cause  of  action  or  narrows   and  limits  that  which  is 

56  Kans.  109,  42  Pac.  343;  Mangum  several  facts  there  could  be  no  re- 

V.  Bullion,  &c.  Mining  Co.  15  Utah,  covery   on   proof  of  only   some  of 

534,   50  Pac.   834;    Hopkins  v.   Orr,  them,   because   "no  proof  short  of 

124     U.     S.     510,     8    Sup.    Ct.    590;  proving  the  substance  of  each  and 

United  States  v.  Howard,  3  Sumn.  every   one    of   them    ■will    warrant 

(U.  S.)   12;   Baxter  v.  Chicago,  &c.  a  recovery." 

R.   Co.   87   la.   488,   54  N.   W.   350;  =  Taylor      Ev.       (Chamberlayne's 

Ahern  v.  Oregon,  &c.   Co.   24  Ore.  ed.),  200,  §  254. 

276,    33    Pac.    403;    Buhl    v.    Trow-  "Berrien  v.   State,  83  Ga.   381,  9 

bridge,  42  Mich.  44,  3  N.  W.  245;  S.  E.  609;   Gates  v.  Bowker,  18  Vt. 

Patterson  v.  Detroit,  &c.  R.  Co.  56  23;     Thompson    v.    Richardson,   96 

Mich.  172,  22  N.  W.  260;   Potter  v.  Ala.    488,    11    So.    728;    Turner    v. 

Hopkins,    25    Wend.    (N.    Y.)    417;  Eyles,  3  B.  &  P.   456;    Stoddart  v. 

King   V.   Walker,   2    H.    &   C.    384,  Palmer,  3  B.   &  C.  2,   10  B.   C.   L. 

33  L.  J.  Ex.  167;  Duncan  v.  Louch,  4;    Sands  v.   Ledger,  2  Ld.  Raym. 

6   Q.   B.    904,   14   L.   J.    Q.   B.    185;  792;    Roberts   v.    Harnage,   2   Salk. 

Gardiner  v.  Croasdale,  2  Burr.  904.  660;  Rex  v.  St.  Weonard,  6  C.  &  P. 

In  Terre  Haute,  &c.  R.  Co.  v.  Mc-  582,  25  E.   C.   L.   551;   Bowditch  v. 

Corkle,  140  Ind.   613,   40  N.  E.   62,  Mawley,   1   Campb.   195;    Woodford 

the  general  rule  was  stated  as  in  v.  Ashley,  11  East    508;  Gridley  v. 

the  text,  but  it  was  held  that  as  City  of  Bloomlngton,  68  111.  47. 
the  cause   of   action   depended   on 
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essential  and  necessary  to  the  cause  of  action  is  descriptive  within 
the  mle.^  Thus,  in  the  case  of  contracts  either  parol  or  written, 
particulars  of  time,  value,  person,  place,  size  and  name  are  often 
essentially  descriptive,  serving  to  identify  the  contract,  and  when 
this  is  so  they  must  generally  be  precisely  proved.®  So,  too,  the 
allegation  of  the  capacity  in  which  the  plaintiff  sues,  or  of  his  title, 
is  usually  descriptive  and  must  be  strictly  proved,^  and  proof  of 
title  or  ownership  must  generally  correspond  precisely  with  the 
allegation.^ 

§  196.  Formal  alleg^atipns — Merely  formal  allegations,  although 
apparently  put  in  issue  by  the  pleadings,  are  not  essentially  descriptive 
and  need  not  be  proved  precisely  as  alleged ;°  but  allegations  not  essen- 
tially descriptive  may  sometimes  be  made  so  by  their  connection  with 
those  that  are  and  the  manner  of  pleading,  and  must  then  be  proved 
as  alleged  unless  stated  under  a  videlicet.^"     A  videlicet  will  not 


'  See  Williamson  v.  Allison,  2 
East,  446;  Rex  v.  St.  Weonard,  6 
C.  &.  P.  582,  25  E.  C.  L.  551;  Mobile, 
&c.  R.  Co.  v.  George,  94  Ala.  199,  10 
So.  145;  Dudney  v.  State,  22  Ark. 
251;  Dickensheets  v.  Kauffman,  28 
Ind.  251;  State  v.  Langley,  34  N. 
H.  529;  State  v.  Sherburne,  59  N. 
H.  99;  State  v.  Martin,  3  Murph. 
(N.  Car.)  533;  Hill  v.  State,  41 
Tex.  253;  Holman  v.  Pleasant 
Grove,  8  Utah,  78,  30  Pac.  72. 

"Elting  V.  Dayton,  63  Hun,  629; 
Higman  v.  Hood,  3  Ind.  App.  456, 
29  N.  E.  1141;  Ternes  v  Dunn,  7 
Utah,  497,  27  Pac.  692;  Browning  v. 
Berry,  107  N.  Car.  231;  Brown  v. 
Rouse,  93  Cal.  237;  Weall  v.  King, 
12  East,  452;  Ferguson  v.  Har- 
wood,  7  Cranch,  408,  413.  But  see 
Kidder  v.  Vandersloot,  114  111.  133; 
Rorabacher   v.    Lee,   16   Mich.    169. 

'  Moises  V.  Thornton,  8  T.  R.  303, 
308.  See,  also,  Hanover,  &c.  Ins. 
Co.  V.  Johnson,  26  Ind.  App.  122; 
McCord  V.  Seale,  56  Cal.  262; 
Christian  College  v.  Hendley,  49 
Cal.  347,  349. 

"Galveston,  &c.  R.  Co.  v.  Becht 


(Tex.),  21  S.  W.  971;  People  v. 
Hughen,  41  Cal.  234;  Lull  v.  Davis, 

1  Mich.  77;  Union  Stock  Yards  v. 
Gillespie,  137  U.  S.  411;  Chicago, 
&c.  R.  Co.  v.  Rolvink,  31  111.  App. 
596;  Johnson  v.  Murray,  112  Ind. 
154,  15  N.  B.  273;  Lekes'  Case,  3 
Dyer,  365a;  Cudlip  v.  Rundle, 
Carth.  202.  But  see  Gorum  v. 
Carey,  1  Abb.  Pr.  (N.  Y.)  285; 
Smith  V.  City  of  Portland,  30  Fed. 
734. 

"Young  V.  Black,  7  Cranch  (U. 
S.),  565;  Fairfax,  &c.  Co.  v.  Cham- 
bers, 75  Md.  604,  23  Atl.  1024; 
Muldrow  V.  Tappan,  6  Mo.  276; 
Turner  v.  State,  97  Ala.  57,  12  So. 
54;  Thomas  v.  Commonwealth, 
(Ky.),  20  S.  W.  226;  Hernandez  v. 
State,  32  Tex.  Cr.  App.  271,  22  S.  W. 
972.  This  is  generally  true  of  un- 
necessary and  superfluous  allega- 
tions. Panton  v.  Holland,  17  Johns. 
(N.  Y.)   92;  Williamson  v.  Ellison, 

2  East,  446;  Vowles  v.  Miller,  3 
Taunt.  137;  Gardiner  v.  Croasdale, 
2  Burr.  904. 

^°  Lewis  V.  Hitchcock,  10  Fed.  4, 
7;  Arnfield  v.  Bate,  3  M.  &  S.  173; 
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avoid  a  variance  and  dispense  with  exact  proof  of  a  material  alle- 
gation, nor  will  its  omission  always  require  exact  proof  of  matter 
which  would  not  otherwise  require  such  proof,  but  a  party  in  plead- 
ing unnecessary  averments  may  sometimes  impose  upon  himself  a 
burden  of  proving  them  exactly  as  stated,  unless  he  pleads  with  a 
videlicet.^^  But,  under  the  rule  that  it  is  sufficient  to  prove  the 
substance  of  the  issue,  as  applied  at  the  present  time,  it  is  generally 
held  that  mere  surplusage  or  unnecessary  allegations  which  do  not 
limit  or  qualify  that  which  is  material  and  without  which  the  cause 
of  action  or  defense  would  still  be  perfect,  need  noft  be  proved.^" 

^  197.  Time,  place,  value  and  quantity. — As  a  general  rule  alle- 
gations of  time,  place,  value  and  quantity  or  quality,  when  not  de- 
scriptive of  the  identity  of  the  action,  need  not  be  proved  precisely 
as  alleged  either  at  common  law  or  under  the  more  liberal  pro- 
visions of  the  modern  statutes.^'     But  in  local  actions,  especially 


Durston  v.  Tuthan,  cited  in.  3  T. 
R.  67;  Symmons  v.  Knox,  3  T.  R. 
65;  Leke's  Case,  Dyer,  364b.  If 
material  and  necessary  it  must  be 
proved,  even  though  stated  under 
videlicet.  Vail  v.  Lewis,  4  Johns. 
(N.  Y.)  450,  4  Am.  Dec.  300,  301, 
302. 

"  Grimwood  v.  Barrit,  6  T.  R. 
460;  Bruguier  v.  United  States,  1 
Dak.  5,  9;  State  v.  Jackson,  30  Me. 
29;  Lake  Erie,  &c.  R.  Co.  v.  Christi- 
son,  39  111.  App.  495;  Twiss  v. 
Baldwin,  9  Conn.  291;  State  v. 
Murphy,  55  Vt.  547,  549;  Panton 
V.  Holland,  17  Johns.  (N.  Y.)  92; 
Vowles  V.  Miller,  3  Taunt.  137; 
Crispin  v.  Williamson,  8  Taunt. 
107;  Attorney  Gen.  v.  Jefflerys, 
M'Cl.  277;  Bristow  v.  Wright,  2 
Doug.  665,  667;  Cudlip  v.  Rundle, 
Garth.  202;  Draper  v.  Garratt,  2 
B.  &  C.  2. 

"Board,  &c.  v.  Keene,  &c.  Bank, 
108  Fed.  505;  United  States  v. 
Burnham,  1  Mason,  57,  66;  Gabe  v. 
State,  6  Ark.  540;  Hull  v.  State,  120 
Ind.  153,  22  N.  E.  117;  Board,  &c. 
T.  Lomax,   5   Ind.   App.   567,  32   N. 


B.  800;  Panton  v.  Holland,  17 
Johns.  (N.  Y.)  92;  Dunford  v. 
Weaver,  84  N.  Y.  445;  Robbins  v. 
Diggins,  78  la.  521,  43  N.  W.  306; 
Kerr  v.  Topping,  109  la.  150,  80 
N.  W.  321;  Peter  v.  State,  5  Humph. 
(Tenn.)  436;  Gibbs  v.  Cannon,  9 
Serg.  &  R.  (Pa.)  198,  11  Am.  Dec. 
699;  Van  Nortwlck  v.  Holbine,  62 
Neb.  147,  86  N.  W.  1052;  Bignell 
V.  Clarke,  5  H.  &  N.  485,  29  L.  J. 
Ex.  257;  Williamson  v.  Allison,  2 
East,  446. 

"Harrison   v.    Barnby,    5    T.    R. 
246,  248;  Rubery  v.  Stevens,  4  B.  & 
Ad.    241;     Hutchins    v.    Adams,    3 
Greenl.   (Me.)   174;   Halfln  v.  Win- 
kleman,  83  Tex.  165,  18  S.  W.  433 
Erickson  v.  Schuster,  44  Minn.  441 
Brown    v.    Sullivan,    71    Tex.   470 
Lasater  v.  Van  Hook,  77  Tex.  650 
St.  Louis,  &c.  R.  Co.  V.  Evans,  78 
Tex.     369;     Ridenhour    v.    Kansas 
City,  &c.  R.  Co.  102  Mo.  270;  Hud- 
son V.  Hudson,  90  Ga.  581,  16  S.  E. 
349;   Devlin  v.  Boyd,  69  Hun,  328 
Sussdorff  V.  Schmidt,  55  N.  Y.  319 
James   v.   Work,   24  N.   Y.   S.   149 
Russell  V.  Bradley,  &c.  47  Kan.  438 
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in  what  are  known  as  real  actions  at  common  law,  the  allegation  of 
place  is  generally  essentially  descriptive  and  material,  and  even 
quality  and  quantity  may  also  be  material  in  some  cases.^*  So,  as 
already  shown,  allegations  of  time  and  even  of  value  may  be  ma- 
terial in  particular  cases. 

§  198.  Contracts  and  writings. — A  contract  which  is  the  founda- 
tion of  the  action  must  be  proved  substantially  as  alleged.^'  Proof 
of  a  conditional  contract  will  not  support  an  allegation  of  an  abso- 
lute contract,^^  nor  will  proof  of  an  absolute  contract  support  an 
allegation  of  a  conditional  contract.^^  So  if  a  complaint  counts 
upon  the  breach  of  an  oral  contract,  and  the  only  proof  is  of  a  written 
contract  diffOTing  from  the  oral  contract  there  can  be  no  recovery.^* 
It  has  also  been  held  that  a  complaint  or  declaration  for  money  had 
and  received  is  not  supported  by  proof  of  a  promise  to  pay  money,^° 
but  it  has  been  held,  on  the  other  hand,  that  although  a  complaint 


Drown  v.  Forrest,  63  Vt.  557;  First 
Nat.  Bank  v.  Stephenson,  82  Tex. 
435;  Rosenberg  v.  Pimental,  133 
Cal.  302,  65  Pac.  620;  Holman  v. 
Pleasant  Grove  City,  8  Utah,  78, 
30  Pac.  72;  Brown  v.  Sullivan,  71 
Tex.  470;  St.  Louis,  &c.  R.  Co.  v. 
Turner,  1  Tex.  Civ.  App.  625;  Mc- 
Caslin  v.  Lake  Shore,  &c.  R.  Co. 
93  Mich.  553;  Georgia,  &c.  Co.  v. 
Miller,  90  Ga.  571,  16  S.  E.  939; 
Lake  Shore,  &c.  R.  Co.  v.  Hundt, 
140  111.  525,  30  N.  E.  458;  City  of 
Rockford  v.  Hollenbeck,  34  111.  App. 
40. 

"Messey,  Irwell  &  Co.  v.  Doug- 
las, 2  East,  497,  502;  Regina  v. 
Cranage,  1  Salk.  384;  Rex  v.  Great 
Oanfield,  6  Esp.  136.  See,  also, 
Wabash,  &c.  R.  Co.  v.  Friedman, 
146  111.  583,  30  N.  E.  353;  Cincin- 
nati, &c.  R.  Co.  V.  McLain,  148  Ind. 
188,  44  N.  B.  306;  Birmingham,  &c. 
R.  Co.  V.  Clay,  108  Ala.  233,  19  So. 
309;  Mayor,  &c.  v.  Wilson,  82  Ga. 
206,  9  S.  E.  17. 

"United  States  v.  Le  Baron,  4 
Wall.  642;  Fiedler  v.  Smith,  6  Cush. 
(Mass.)  336,  340;  Robinson,  &c.  Co. 


V.  Johnson,  13  Colo.  258,  22  Pac. 
459,  5  L.  R.  A.  769. 

"  Saxton  V.  Johnson,  10  Johns. 
418;  Alexander  v.  Harris,  4  Cranch, 
299;  Baylies  v.  Fettyplace,  7  Mass. 
325;  Tomlinson  v.  Monroe,  41  Cal. 
94;  Lower  v.  Winters,  7  Cow.  263. 
But  see  Hart  v.  Hudson,  6  Duer 
(N.  Y.)  294. 

"'  Browning  v.  Berry,  107  N.  C. 
231,  12  S.  E.  195;  York  v.  Fortenr 
bury,  15  Colo.  129,  25  Pac.  163. 

"Waters  v.  Richmond,  &c.  R. 
Co.  110  N.  Car.  338,  14  S.  E.  802. 
16  L.  R.  A.  834;  Pennsylvania  Co. 
V.  Holderman,  69  Ind.  18;  Snow  v. 
Indiana,  &c.  R.  Co.  109  Ind.  422, 
9  N.  E.  702;  Normile  v.  Oregon, 
&c.  Co.  41  Ore.  177,  69  Pac.  928. 
See,  however,  Guillaume  v.  General 
Transp.  Co.  100  N.  Y.  491;  Patter- 
son V.  Keystone,  &c.  Co.  30  Cal. 
360,  364. 

"  Clark  V.  Sherman,  5  Wash.  681, 
32  Pac.  771.  See,  also,  Cummlngs 
V.  Long,  25  Minn.  337;  Everett  v. 
Stuck,  25  Ind.  App.  279,  58  N.  B. 
94;  Stanton  v.  Baird  Lumber  Co. 
132  Ala.  635,  32  So.  299. 
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is  based  upon  an  implied  promise  proof  of  an  express  promise  is 
an  immaterial  variance.^"  Wliere  the  consideration  and  terms  of 
a  contract  are  required  to  be  alleged  they  should  generally  be  strictly 
proved/^  and  at  common  law  the  slightest  variance  in  setting  forth 
the  essential  parts  of  a  writing  in  a  plea  was  generally  fatal.^^ 

§  199.  Sealed  instruments. — According  to  the  rules  of  common- 
law  pleading,  where  a  deed  was  pleaded  by  setting  out  an  exact  copy 
thereof,  every  part  so  stated  was  regarded  as  essentially  descriptive 
and  was  required  to  be  proved  in  every  particular,  and  in  the  absence 
of  a  statutory  power  of  amendment  a  variance  was  fatal.^^  But 
when  a  deed  or  other  instrument  is  pleaded  only  by  way  of  induce- 
ment or  by  setting  out  only  the  purport  thereof  the  same  precisenesa 
of  proof  is  not  required,  and  proof  of  a  deed  conforming  in  substance 
and  legal  effect  with  the  allegation  will  suiSce,  though  a  verbal 
variance  exists.''* 

§  200.  Criminal  prosecutions. — There  is  quite  a  diversity  of  opin- 
ion as  to  whether  greater  strictness  of  proof  is  required  in  criminal 


•"•Ashton  V.  Shepherd,  120  Ind. 
69,  22  N.  E.  98;  Fells  v.  Vestvall, 
2  Keyes  (N.  Y.),152.  Or  vice  versa, 
Smith  V.  Lipplncott,  49  Barb.  (N. 
y.)  398;  Gifeert  v.  West,  33  Wis. 
617;  Farrell  v.  Palmer,  36  Cal.  187. 
But  see  Sanders  v.  Hartge,  17  Ind. 
App.  243,  46  N.  E.  604. 

"Swallow  V.  Beaumont,  2  B.  & 
Aid.  765;  Lansing  v.  McKillip,  3 
Caines  (N.  Y.),  286;  Bromley  v. 
Goff,  75  Mich.  213;  Benson  v.  Dean 
40  Minn.  445;  Robinson,  &c.  Co.  v. 
Johnson,  13  Colo.  258,  22  Pac.  459. 
But  compare  Struthers  v.  Drexel, 
122  U.  S.  487,  7  Sup.  Ct.  1293. 
So  far  at  least  as  to  show  a  binding 
obligation  not  different  from  that 
sued  on. 

''^Bristow    V.    Wright,    2    Dougl. 
665;     1     Smith     Lead.     Cas.     1417 
Sands  v.  Ledger,  2  Ld.  Raym.  792 
Horsefall  v.   Testar,  7  Taunt.   385 
State  V.  Caffey,  2  Murph.    (N.   C.) 
320;      Sheehy     v.     Mandeville,     7 


Cranch,  208,  217;  Commonwealth  v. 
Stow,  1  Mass.  54;  Saxton  v.  John- 
son, 10  Johns.  418;  Drake's  Case, 
2  Salk.  660;  Olin  v.  Chipman,  2  Ty- 
ler (Vt.),  148.  But  see  United 
States  v.  Le  Baron,  4  Wall.  (U. 
S.)  642;  Thornton  v.  Jones,  2 
Marsh.  287;  Parker  v.  Palmer,  4  B. 
&  Aid.  387,  6  E.  C.  L.  529;  Wiebusch 
V.  Taylor,  64  Tex.  53;  Halfin  v. 
Winkleman,  83  Tex.  165,  18  S.  W. 
433. 

"  Ferguson  v.  Harwood,  7  Cranch, 
408,  413;  Bowditch  v.  Mawley,  1 
Campb.  195;  People  v.  Warner,  5 
Wend.  271,  273;  Sheehy  v.  Mande- 
ville, 7  Cranch,  208;  United  States 
V.  Le  Baron,  4  Wall.  642;  Waugh 
V.  Russell,  5  Taunt.  707,  1  B.  C.  L. 
241. 

^"Whitlock   V.    Ramsey's   Adm'r, 

2  Munf.  510;  Ankersteln  v.  Clarke, 
4  T.  R.  616;    Gwlnnet  v.  Phillips, 

3  T.  R.  643;  Hartrock  v.  Mort,  76 
Md.  281,  25  Atl.  303,  304. 
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prosecutions  than  in  civil  actions.^'  But  if  the  indictment  is  sep- 
arable and  the  substance  of  the  offense  is  proved  it  is  no  variance  if 
certain  immaterial  averments  remain  unproved.^'  When  the  indict- 
ment contains  very  particular  and  definite  descriptions  of  person, 
place  or  thing  and  they  axe  necessary  to  establish  the  identity  of 
what  is  sought  to  be  brought  before  the  jury  they  must  be  proyed 
strictly  if  they  constitute  essential  elements  of  the  crime.^'' 

A  variance  between  the  allegation  of  the  name  of  a  person  and 
the  proof,  whether  it  be  that  of  the  person  upon  whom  kn  assault 
was  committed,  or  of  whose  murder  the  accused  stands  charged,  or 
who  was  the  owner  of  the  property  stolen,  has  often  been  held  fatal.^* 
But  the  use  of  a  nickname  ox  a  mere  error  in  spelling  is  not  a 
fatal  variance  if  the  names  are  idem  sonans,  or  sufficient  evidence 
be  introduced  to  identify  the  person.^'  Proving  the  essence  or  sub- 
stance of  the  crime  in  a  manner  which  substantially  conforms  to 
the  description  is  sufficient.  Thus,  it  has  been  held  that  proof  of 
kUling  by  strangling  with  a  scarf  will  sustain  an  indictment  alleging 
strangling  with  the  hands;'"  and  that  proof  of  a  wound  in  the  throat 
made  with  an  ax  will  support  an  indictment  for  killing  by  a  blow 


'°  Beech's  Case,  1  Leach  Cas. 
158;  United  States  v.  Porter,  3  Day, 
283;  United  States  v.  Britton,  2 
Mason,  464;  Kline  v.  Baker,  106 
Mass.  61.  See  Walker  v.  State,  96 
Ala.  53,  11  So.  401. 

"Finney  v.  State,  29  Tex.  App. 
184,  15  S.  W.  175;  Berk  v.  People, 
91  N.  Y.  5,  13;  State  v.  Gray,  29 
Minn.  142,  144. 

"Coleman  v.  State,  21  Tex.  520, 
2  S.  W.  859;  State  v.  Jackson,  30 
Me.  29;  Wiley  v.  State,  74  Ga.  840; 
Sweat  V.  State,  4  Tex.  App.  617; 
Groom  v.  State,  23  Tex.  App.  82; 
State  V.  Buckles,  26  Kan.  237; 
Marshall  v.  State,  31  Tex.  471; 
Crass  V.  State,  30  Tex.  App.  480, 
17  S.  W.  1096;  People  v.  Formosa, 
131  N.  Y.  478,  30  N.  B.  492.  See, 
also,  Blaekwell  v.  State,  30  Tex. 
App.  416,  17  S.  W.  1061;  Common- 
wealth V.  Keefe,  140  Mass.  301; 
Clarke  v.  State,  90  Ga.  448,  16  S.  B. 
96. 


"King  V.  State,  44  Ind.  285;  Peo- 
ple V.  Hughes,  41  Cal.  234;  Under- 
wood V.  State,  72  Ala.  220;  Hensley 
V.  Commonwealth,  1  Bush  (Ky.), 
11;  State  v.  Gaffery,  12  La.  Ann. 
265;  State  v.  Taylor,  15  Kan.  420; 
Humbard  v.  State,  21  Tex.  App. 
200;  Lewis  v.  State,  90  Ga.  95,  15 
S.  B.  697;  Owens  v.  State  (Tex. 
Cr.),  20  S.  W.  558;  Sykes  v.  People. 
132  III.  32,  23  N.  E.  391. 

"Kennedy  v.  People,  39  N.  Y. 
245,  250;  State  v.  Humble,  34  Mo. 
App.  343;  Weltzel  v.  State,  28  Tex. 
App.  523;  Martin  v.  State,  28  Tex. 
App.  364;  State  v.  Bain,  43  Kan. 
638;  State  v.  Flack,  48  Kan.  146; 
Young  V.  State,  17  S.  W.  413;  Com- 
monwealth V.  Caponi,  155  Mass. 
534,  30  N.  E.  82;  Commonwealth  v. 
Gould,  158  Mass.  499,  33  N.  B.  656. 

^°  Thomas  v.  Commonwealth 
(Ky.),   20   S.   W.   226. 
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on  the  head  with  an  ax.'*  An  indictment  for  stealing  thirty  dollars 
ia  money  has  also  been  held  sufficiently  siistained  by  piroof  that 
three  ten  dollar  bills  were  taken.'" 

§  201.  Modem  statutes  allowing  amendments. — ^In  most  of  the 
states,  and  in  England  as  well,  recent  statutes  have  been  adopted 
authorizing  the  courts  to  permit  amendment  where  a  variance  exists 
between  the  allegations  of  the  pleadings  and  the  proof  on  such  terms 
as  may  be  just  and  reasonable,  provided  the  amendment  does  not 
substantially  change  the  cause  of  action  or  defense  nor  prejudice 
the  rights  of  either  party,  and  many  of  these  statutes  also  provide 
that  mere  defects  in  form  that  might  have  been  amended  in  the 
lower  court  shall  be  deemed  on  appeal  to  have  been  so  amended 
and  that  no  judgment  shall  be  reversed  in  such  cases  if  it  appears 
that  substantial  justice  was  done  and  a  right  judgment  reached  on 
the  merits.''  Under  most  of  these  statutes,  however,  as  construed 
by  the  courts,  there  is  still  no  power  to  change  the  form  or  nature 
of  the  action  by  an  amendment  stating  an  entirely  new  and  distinct 
cause  of  action,  and  proof  of  an  entirely  different  cause  of  action 
or  defense  is  not  sufficient  even  under  such  statutes.'* 


"'  Commonwealth  v.  Coy,  157 
Mass.  200,  32  N.  E.  4.  See,  also. 
State  V.  Waller,  88  Mo.  402;  Nelson 
v.  State,  1  Tex.  App.  41;  Bryan  v. 
State,  19  Fla.  864;  Turner  v.  State, 
97  Ala.  57,  12  So.  54;  Hernandez 
v.  State,  32  Tex.  Cr.  App.  271,  22  S. 
W.  972. 

""Rotli  V.  State,  10  Tex.  App.  27. 
But  see  Lancaster  v.  State,  9  Tes.. 
App.  393;  Stewart  v.  State,  62  Md. 
412;  State  v.  Collins,  72  N.  Car. 
144.  See,  generally.  State  v.  Bas- 
sett,  34  La.  Ann.  1108;  Davis  v. 
State,  23  Tex.  App.  210,  4  S.  W. 
5gO;  Parker  v.  State,  39  Ala.  365; 
State  v.  Godet,  7  Ired.  (N.  Car.) 
210. 

-'  See  Stevenson  v.  Mudgett,  10 
N.  H.  338,  34  Am.  Dec.  155,  and 
note;  also,  note  in  1  Smith  Lead. 
Cas.  1420;  Sanford  Tool,  &c.  Co.  v. 
Mullen,  1  Ind.  App.  204,  27  N.  E. 
448;  Dexter  v.  Ivins,  133  N.  Y.  551; 
Listman  v.   Hickey,   65   Hun,   8,   19 


N.  y.  S.  880;  Evarts  v.  United 
States,  &c.  Ins.  Co.  61  Hun,  624; 
Taylor  v.  Arnold  (Ky.),  17  S.  W. 
361;  Cain  v.  Cody  (Cal.),  29  Pac. 
778;  Moore  v.  Douglas,  132  Cal. 
399,  64  Pac.  705;  Cargain  v.  Everett, 
62  Hun,  620;  Walton  v.  Jones,  7 
Utah,  462,  27  Pac.  580;  Denham  v. 
Bryant,  139  Mass.  110;  West  v. 
Eley,  39  Ore.  461,  65  Pac.  798;  Flint, 
&c.  R.  Co.  V.  McPherson,  105  Fed. 
210;  1  Taylor  Ev.  (Chamberlayne's 
ed.)  Pt.  2,  Ch.  1. 

"Rutledge  v.  Vanmeter,  8  Bush 
(Ky.),  354;  People  v.  Circuit  Judge, 
13  Mich.  206;  Wyman  v.  Kilgore, 
47  Me.  184;  Little  v.  Morgan,  31  N. 
H.  499;  Williams  v.  Hollis,  19  Ga. 
313;  Sumner  v.  Brown,  34  Vt.  194; 
Ward  v.  Patton,  75  Ala.  207;  Ta- 
tham  V.  Ramey,  82  Pa.  St.  130; 
Royse  v.  May,  93  Pa.  St.  454;  Shen- 
andoah, &c.  R.  Co.  V.  Griffith,  76 
Va.  913;  Oglesby  v.  Attrill,  14  Fed. 
214;  Mahan  v.  Smitherman,  71  Ala. 
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§  202.  Rule  imder  modem  statutes. — These  statutes  have  not 
changed  the  rule  that  the  pleadings  and  proof  must  substautiallj- 
correspond,  but  many  of  them  have  introduced  a  new  rule,  as  inter- 
preted by  the  courts,  for  determining  what  a  variance  is  and  its 
consequences.*®  The  plaintiff  can  no  more  recover  under  the  code 
than  under  the  old  common  law  if  the  evidence  establishes  a  dif- 
ferent case  from  that  alleged,  for  there  must  still  be  a  substantial 
agreement  between  the  allegations  and  the  proof.**  The  variance 
may  be  an  immaterial  variance  or  a  material  variance,  or  there  may 
be  an  absolute  failure  of  proof.  A  variance  is  material  when  it  has 
misled  the  adverse  party  to  his  injury,  and  it  is  generally  immaterial , 
when  the  adverse  party  has  not  been  misled  thereby.*'  A  distinction 
drawn  between  material  and  immaterial  variances  is  that  the  codes 
usually  provide  for  an  amendment  on  terms  to  be  prescribed  by 
the  courts  in  eases  of  material  variance,  while  in  the  case  of  an 
immaterial  variance  the  variance  may  be  disregarded  and  the  case 
decided  upon  the  evidence.**  But  in  no  event  can  there  be  a  recovery 
if  there  is  an  absolute  failure  of  proof. 


563;  Peck  v.  Sill,  3  Conn.  157;  State 
V.  Morgan,  35  La.  Ann.  1139;  Snyder 
V.  Harper,  24  W.  Va.  206;  Brodek 
&  Ck).  v.  Hirschfield,  57  Vt.  12; 
Price,  &c.  Co.  v.  Rinear,  17  Wash. 
95,  49  Pac.  223;  Board,  &c.  v.  Deck- 
er, 34  Wis.  378;  Shinners  v.  Brill, 
38  Wis.  648;  Carmichael  v.  Argard, 
52  Wis.  607;  White  v.  Moss,  67  Ga. 
89;  Freeman  v.  Grant,  132  N.  Y. 
22,  30  N.  E.  247;  Bockes  v.  Lansing, 
74  N.  Y.  437.  See,  also.  Cook,  &c. 
v.  Chicago,  &c.  R.  Co.  75  Iowa,  69; 
DufE  V.  Snider,  54  Miss.  245;  Neu- 
decker  v.  Kohlberg,  81  N.  Y.  296; 
Hackett  v.  Bank,  57  Cal.  335;  Sum- 
ner v.  Rogers,  90  Mo.  324;  Barnes 
V.  Quigley,  59  N.  Y.  265;  Degraw 
V.  Elmore,  50  N.  Y.  1;  People  v. 
Dennison,  84  N.  Y.  272;  Lockwood 
V.  Quackenbush,  83  N.  Y.  607; 
Normile  v.  Oregon,  &c.  Co.  41  Ore. 
177,  69  Pac.  928;  Rothe  v.  Rothe, 
31  Wis.  570;  Pierce  v.  Carey,  37 
Wis.  232;  Ramirez  v.  Murray,  5  Cal. 
222;  Lane  v.  Cameron,  38  Wis.  603; 


Steed  V.  Mclntyre,  68  Ala.  407; 
Goss  V.  Board,  &c.  4  Colo.  468; 
Front  V.  Hardin,  56  Ind.  165;  Watts 
V.  McAllister,  33  Ind.  264. 

==  Carpenter  v.  Huffsteller,  87  N. 
C.  273;  Neudecker  v.  Kohlberg,  81 
N.  Y.  296. 

''Fountain  v.  Fountain,  23  111. 
App.  529;  Moore  v.  Lake  Co.  58  N. 
H.  254;  Moss  v.  North  Carolina 
R.  Co.  122  N.  Car.  889,  29  S.  E.  410, 
citing  4  Elliott  on  Railroads,  § 
1594. 

"  Kopplekom  v.  Huffman,  12  Neb. 
95;  Crane  v.  Ring,  48  Kan.  61;  Rob- 
bins  v.  Diggins,  78  Iowa,  521; 
Chewacla,  &c.  Works  v.  Dismukes, 
&c.  Co.  87  Ala.  345;  Brown  v.  Sul- 
livan, 71  Tex.  470;  Moore  v.  Doug- 
las, 132  Cal.  399,  64  Pac.  705;  Rum- 
bolz  V.  Bennett,  86  Mo.  App.  174. 
See  Pomeroy's  Rem.  &  Remedial 
Rights,  §§  552,  553,  554. 

==  Carpenter  v.  Huffsteller,  87  N. 
C.  273;  Coleman  v.  Playsted,  36 
Barb.  (N.  Y.)  26;  Place  v.  Minster, 
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§  203.  Uliistrative  cases  of  immaterial  variance. — In  some  juiis- 
dictions  a  variance  has  been  held  immaterial  that  would  have  been 
held  fatal  in  others,  and  there  is  some  conflict  among  the  authorities. 
This  is  due  in  part  to  differences  in  the  various  statutes  and  in  part 
to  different  views  taken  by  the  courts.  A  reference  to  some  of  the 
decided  cases  will  show  that  a  much  more  liberal  rule  now  prevails 
than  that  which  prevailed  at  common  law.  Thus  it  has  been  held 
that  the  variance  is  immaterial  where  the  pleading  alleges  an  ex- 
press agreement  or  warranty  and  the  evidence  shows  an  implied 
one;'°  that  a  slight  error  in  stating  the  amount  or  description  of 
property  is  immaterial.*"  So,  where  a  sale  in  writing  is  averred 
and  the  proof  shows  a  sale  by  parol  ;*^  or  where  there  is  some  slight 
mistake  in  the  names  of  either  party  to  a  civil  or  criminal  action.*^ 
So  proof  that  plaintiff  jumped  from  a  car  has  been  held  to  sustain 
an  allegation  that  he  fell  from  one;*'  a  charge  that  he  was  struck 
by  a  rocket  was  held  sustained  by  proof  that  he  was  struck  by  a 
bomb;**  and  an  allegation  that  plaintiff  was  a  switchman  was  held 
to  be  sustained  w'hen  it  was  shown  that  he  was  the  foreman  of  a 
switching  crew.*° 

§  204.  Ulustrative  cases  of  fatal  variance. — On  the  other  hand, 
it  has  been  held  that  proof  that  an  injury  was  caused  by  a  team  of 
horses  will  not  sustain  an  allegation  of  injury  by  machinery;*"  that 

65  N.   Y.   89;    Pratt  v.   Hudson  R.  (N.  Y.),  102;   Bratton  v.  Seymour, 

Co.  21  N.  Y.  305;   Lucas  v.  Smith,  4  Watts    (Pa.),   329;    Thompson  v. 

42  Ind.  103;  Fisk  v.  Tank,  12  Wis.  Lee,  21  111.   242;    Finding  v.  Hart- 

276,    78   Am.    Dec.    737;    Giffert   v.  man,  14  Colo.  596;  McKay  v.  Speak, 

West,  33  Wis.  617;   Duke  v.  Hunt-  8  Tex.  376;  O'Bannon  v.  Saunders, 

ington,  130   Cal.   272,   62  Pac.   510;  24  Gratt.  (Va.)  138;  Tucker  v.  Peo- 

Salt  Lake  City  v.  Smith,  104  Fed.  pie,   122    111.    583;    Choen  v.   State, 

457.     See,    also.    Olds    v.    Marshall,  52   Ind.    347;    People   v.   Ferris,   56 

93  Ala.   138,   8  So.   284;    Pomeroy's  Cal.    442;     Dabneys    v.    Knapp,    2 

Rem.  &  Remedial  Rights,  §  554.  Gratt.   (Va.)  354.    But  see  Cotes  v. 

"Smith  V.   Lippencott,   49   Barb.  Campbell,  3   Cal.   191;   Morrison  v. 

(N.    Y.)    398;    Giffert   v.   West,    33  Bradley  Corp.   5   Cal.  503. 

Wis.    617;    Farrell    v.    Palmer,    36  « Gulf,  &c.  R.  Co.  v.  Johnson,  83 

Cal.  187.  Tex.  628,  19  S.  W.  151. 

"People  v.   Baton,   41  Cal.   657;  "Colvin   v.    Peabody,   155   Mass. 

Bank,  &c.  v.  Woods,  28  N.  Y.  545.  104,  29  N.  B.  59. 

"  Patterson   v.   Keystone   Mining  "  Ashman   v.   Flint,   &c.   R.   Co. 

Co.    30    Cal.    360,    364.      See,    also,  90  Mich.  567,  51  N.  W.  645. 

Lobdell   V.   Lobdell,   36   N.   Y.   327.  "McPherson   v.    Pacific,   &c.   Co. 

"  Long  V.   Campbell,   37  W.   Va.  20  Ore.  486,  26  Pac.  560.    So  where 

665,  668;  Milk  v.  Christie,  &c.  1  Hill  negligence  in  the  use  of  defective 
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an  allegation  that  plaintiff's  horse  was  frightened  by  a  car  was  not 
supported  by  proof  that  the  horse  was  frightened  by  a  noise  in 
the  car;*^  and  that  an  allegation  that  a  person  killed  by  a  train 
was  upon  the  platform,  of  the  train  and  was  thrown  off  was  not 
supported  by  evidence  that  in  trying  to  board  the  train  he  was 
thrown  from  the  step  and  killed.*^  So  it  has  been  held  that  an 
allegation  of  negligence  in  failing  to  stop  long  enough  to  allow 
plaintiff  to  alight  is  not  sustained  by  proof  that  the  company  failed 
to  keep  its  station  platform  lighted  ;*°  and  in  general  that  an  alle- 
gation of  negligence  in  one  particular  is  not  supported  by  proof 
of  negligence  in  some  other  particular.""  Thus,  evidence  that  a 
company  was  negligent  in  allowing  combustibles  to  accumulate  is 
inadmissible  to  support  an  allegation  of  negligence  in  the  operation 
of  its  locomotives."^  In  an  action  against  a  railroad  for  death  by 
reason  of  the  derailment  of  a  train  due  to  negligence  with  respect 
to  the  roadbed,  it  was  held  that  proof  that  the  accident  was  caused 
solely  by  a  broken  axle  would  not  support  the  allegation  and  author- 
ize a  recovery."^  A  complaint  based  on  the  theory  of  a  wilful  injury 
is  not  sustained  by  proof  of  mere  negligence."^     And  a  complaint 


machinery  was  charged,  and  the 
proof  was  of  negligence  In  employ- 
ing unskilled  men  to  operate  it. 
Long  V.  Docey,  50  Ind.  385. 

"Cleveland,  &c.  R.  Co.  v.  Wy- 
nant,  100  Ind.  160.  That  plaintiff 
must  recover  secundum  allegata  et 
probata,  or  not  at  all,  see  Board- 
man  V.  Griffin,  52  Ind.  101;  Thomas 
v.  Dale.  86  Ind.  435. 

"Birmingham,  &c.  R.  Co.  v. 
Clay,  108  Ala.  233,  19  So.  309.  But 
compare  McCaslin  v.  Lake  Shore, 
&c.  R.  Co.  93  Mich.  553,  53  N.  W. 
724;  City  of  Rockford  v.  HoUen- 
beck,  34  111.  App.  40. 

"Price  v.  St.  Louis,  &c.  R.  Co. 
72  Mo.  414,  3  Am.  &  Eng.  R.  Cas. 
365.  See,  also.  Moss  v.  North  Car- 
olina R.  Co.  122  N.  Car.  889,  29  S. 
E.  410. 

"Denver,  &c.  R.  Co.  v.  Sipes, 
23  Colo.  226,  47  Pac.  287;  Thomp- 
son V.  Citizens'  St.  R.  Co.  152  Ind. 
461,    53    N.    B.    4e2;    Arcade   File 


Works  V.  Juteau,  15  Ind.  App.  460, 
40  N.  E.  818;  Waldhier  v.  Han- 
nibal, &c.  R.  Co.  71  Mo.  514;  3  Elli- 
ott on  Railroads,  §  1696. 

"Carter  v.  Kansas  City,  &c.  R. 
Co.  65  Iowa,  287,  21  N.  W.  607; 
Miller  v.  Chicago,  &c.  R.  Co.  66 
la.  364,  23  N.  W.  756.  But  compare 
Denver,  &c.  R.  Co.  v.  Conway,  8 
Colo.  1,  5  Pac.  142;  Weber  v.  Wi- 
nona, &c.  R.  Co.  63  Minn.  66,  65 
N.  W.  93. 

''^  Johnson  v.  Galveston,  &c.  R. 
Co.  27  Tex.  Civ.  App.  616,  66  S.  W. 
906. 

■"Belt  R.  &c.  Co.  V.  Mann,  107 
Ind.  89;  Pennsylvania  Co.  v.  Sin- 
clair, 62  Ind.  301;  Parker  v.  Penn- 
sylvania Co.  134  Ind.  673.  See,  also, 
Richmond,  &c.  R.  Co.  v.  Farmer, 
97  Ala.  141,  12  So.  86;  Verner  v. 
Alabama,  &c.  R.  Co.  103  Ala.  574, 
15  So.  872;  Thompson  v.  Citizens' 
St.  R.  Co.  152  Ind.  461,  54  N.  E. 
462;  Everett  v.  Stuck,  26  Ind.  App. 
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based  upon  an  oral  contract  is  not  supported  by  proof  of  a  written 
contract  where  the  cause  of  action  and  theory  would  be  entirely 
different,  nor  is  an  alleged  contract  of  any  kind  supported  by  proof 
of  an  essentially  different  contract.^* 


279,  58  N.  E.  94.  For  additional  il- 
lustrative cases  of  fatal  variance 
see  Pom.  Rem.  &  Remedial  Rights, 
§§  556,  557,  et  seq. 

"Waters  v.  Richmond,  &c.  R. 
Co.  110  N.  Car.  338,  16  L.  R.  A. 
834;  Pendleton  v.  Dalton,  96  N. 
Car.  507;  Cowles  v.  Warner,  22 
Minn.  449;  Snow  v.  Indiana,  &c.  R. 
Co.  109  Ind.  422,  9  N.  E.  702;  John- 
Bon  T.  Moee,  45  Cal.  515;  Faulkner 


V.  Faulkner,  73  Mo.  327;  Volkening 
V.  De  Graaf,  81  N.  Y.  268.  But  see 
Guillaume  v.  General  Transp.  Co. 
100  N.  Y.  491;  Patterson  v.  Key- 
stone Min.  Co.  30  Cal  360,  364; 
Miller  v.  Kendlg,  55  la.  174,  177; 
Nolte  V.  Hill,  36  Ohio  St.  186.  See, 
also.  Steams  v.  Drake  (R.  I.),  52 
Atl.  1082;  Lost  Lake,  &c.  Co.  v. 
Smith,  29  Wash.  713,  70  Pac.  134. 


CHAPTER  X. 

BEST  AND  SECONDAET  EVIDENCE. 

Sec.  Sec. 

205.  Best  evidence  rule.  213.  Application  of  the  rule  to  pri- 

206.  Basis  of  the  rule.  vate  writings. 

207.  Rule  relates  to  quality  rather  214.  Telegrams. 

than    quantity    of    evidence.      215.    Rule    does    not    exclude    evi- 

208.  Primary    and    secondary    evi-  dence     unless     objection     is 

dence.  made. 

209.  Degrees     of     secondary     evi-      216.    Collateral  writings  and  inde- 

dence.  pendent  facts. 

210.  Exceptions  to  rule.  217.    Other  applications  of  the  rule. 

211.  Laying    the     foundation    for  218.    Writing  not  always  best  ev- 
secondary  evidence.  idence. 

212.  Illustrations     of     the     rule —  219.    Question    of    admissibility    is 
Public  writings.  determined  by  court. 

§  205.  Best  evidence  rule. — In  Greenleaf  on  Evidence,  and  in 
nearly  all  of  the  leading  text  books  on  the  subject,  it  is  said  that  one 
of  the  four  fundamental  rules  governing  the  production  of  evidence 
is  that  the  best  evidence  of  which  a  case  in  its  nature  is  susceptible 
must  always  be  produced.  This  rule  has  been  attacked,  however,  by 
a  recent  writer  as  not  being  true  to  the  facts  nor  applicable  as  a 
general  rule,  and  as  being  unnecessary  and  uninstructive  so  far  as  it 
does  apply.^  In  the  main  its  application  is,  perhaps,  determined  by 
rules  of  substantive  law,  and  as  a  rule  of  evidence  it  has  many  qualifi- 
cations and  exceptions.  Indeed,  in  its  modern  application  it  amounts 
to  but  little  more  than  the  requirement  that  the  contents  of  a  writing 

'Thayer's    Prelim.    Treatise    on      and  valuable  review  and  history  of 
Ev.  ch.  XI.     In  this  chapter.  Pro-      the  rule, 
fessor  Thayer  gives  an  interesting 
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must  be  proved  by  the  writing  itself  unless  its  absence  is  satisfactorily 
accounted  for.^  But  there  are  few  rules  more  frequently  invoked  in 
the  trial  of  causes  than  this.  It  is  referred  to  again  and  again  in 
judicial  decisions,  and  it  is  given  great  prominence  by  the  later  as 
well  as  the  earlier  text  writers.^  .  It  therefore  seems  proper  and 
necessary  to  devote  a  short  chapter  to  this  subject,  although  the  general 
rule  in  its  main  application  to  writings  is  more  fully  treated  elsewhere. 

§  206.  Basis  of  the  rule. — The  rule  rests  upon  the  presumption 
that  where  it  appears  that  better  evidence  is  withheld  the  party  who 
withholds  it,  and  seeks  to  substitute  therefor  evidence  of  an  inferior 
kind,  has  some  sinister  motive  in  doing  so,  or  is  conscious  that  his  claim 
would  not  be  supported,  but  would  rather  be  defeated,  if  he  introduced 
the  best  evidence.*  The  object  of  the  rule  is  to  prevent  fraud,  and  at 
the  same  time  it  brings  out  the  most  satisfactory  evidence. 

§  207.    Rule  relates  to  quality  rather  than  quantity  of  evidence. — 

The  rule  applies  in  general  only  where  it  appears  that  there  is  better 
evidence  that  might  be  produced,*^  and  it  does  not  demand  the  most 
satisfactory  or  greatest  amount  of  evidence  that  might  be  produced 
in  all  cases,  but  relates  rather  to  its  quality  or  grade  than  to  its 
strength  or  quantity.®  Thus,  as  will  hereafter  be  shown,  if  it 
appears  that  the  original  of  a  writing  cannot  be  produced  there  is  in 
most  instances  no  preference  between  the  different  kinds  of  secondary 
evidence  as  to  its  contents.  So,  where  the  evidence  is  otherwise  admis- 
sible this  rule  is  not  infringed  by  permitting  a  third  person  who  saw 

'But   see   1   Best  Ev.    (Morgan's  273;   Dufour  v.  Delacroix,  11  Mart 

Ed.)  §  87.  et  seq.  O.   S.    (La.)    718;    McMahon  v.  Da<- 

°It  is  given  prominence  not  only  vidson,    12    Minn.    357;    People   v. 

by   such   writers   as   Starkie,   Phil-  Manning,  48  Cal.  335;  Terra  Haute, 

lipps  and  Greenleaf,  Best  and  Tay-  &c.   R.    Co.   v.   Stockwell,   118  Ind. 

lor,  but  also  by  the  more  modern  98,  20  N.  B.  650;  State  v.  Pike,  66 

text  writers.     See,  also,  quotations  Me.    Ill;    Wayland    v.    Ware,    104 

from  opinions  of  many  judges  to  Mass.    46;    Holmes   v.    Coryell,   58 

the  effect  that  it  is  the  most  im-  Tex.  680. 

portant  general  rule  of  evidence,  in  °  Richardson  v.   Milburn,   17  Md. 

1  Best  Bv.    (Morgan's  Ed.)    §   87.  67;    Miner  v.   Tillotson,  7  Pet.   (U. 

*  Anglo- American,  &c.  Co.    v.  Can-  S.)  99;  Robinson  v.  Mulder,  81  Mich, 

non,  31  Fed.  313;   United  States  v.  75,  45  N.  W.  505;  Western,  &c.  Tel. 

Reyburn,  6  Pet.   (U.  S.)   352;   Tay-  Co.   v.   Stevenson,   128  Pa.   St.   442, 

loe  V.  Riggs,  1  Pet.   (U.  S.)  591.  18  Atl.  441,  5  L.  R.  A.  515,  15  Am. 

"  United  States  V.  Reyburn,  6  Pet.  St.    687;    Commonwealth    v.    Klnl- 

(U.    S.)    352;    Jelks   v.    Barrett,    52  son,  4  Mass.  646;  ante  §  16. 
Miss.  315;  Arnold  v.  Arnold,  20  la. 
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and  heard  a  certain  transaction  to  testify  what  was  said  and  done 
although  not  a  participant.  So,  if  two  persons  witnessed  a  certain  act 
and  one  was  closer  and  had  a  much  better  opportunity  tO'  see  it  than 
the  other  this  rule  would  not  operate  to  exclude  the  testimony  of 
either.  In  short,  the  rule  has  no  application  to  a  choice  between 
witnesses  where  both  have  legitimate  knowledge  of  the  subject  matter 
of  the  inquiry,  no  matter  whether  some  may  be  better  informed  than 
the  others  or  nof 

§  208.  Primary  and  secondary  evidence. — ^The  best  evidence  rule 
naturally  leads  to  the  division  of  evidence  into  primary  and  secondary 
evidence.  The  question  whether  evidence  is  primary  or  secondary  has 
reference  to  the  nature  of  the  case  in  the  abstract  and  refers  to  the 
quality  and  not  the  amount  or  strength  of  the  proof.  Primary  evi- 
dence is  such  as  carries  on  its  face  no  indication  that  there  is  other 
evidence  better  in  quality,  and  affords  the  greatest  certainty  as  to  the 
facts  in  question,  as,  for  instance,  in  the  case  of  a  writing,  the 
instrument  itself  being  the  best  evidence  of  its  contents  is  primary 
evidence.  AU  evidence  of  an  inferior  degree  or  grade  is  secondary 
evidence,  as,  for  instance,  a  private  copy  of  a  written  instrument 
or  parol  evidence  of  its  contents.  Written  documents  are  the  best 
evidence  of  their  contents  and  must  speak  for  themselves.'    Telegrams 

'New  England  Monument  Co.  v.  East  India  Co.  3  East,  192;  Letferts 

Johnson      (Pa.),      22      Atl.      974,  v.  State,  49  N.  J.  L.   26;   Perry  v. 

976.     See,    also,    Hughes'    Case,    2  State,   44  Neb.   414.   63   N.  W.   26; 

East  P.  C.  1002;   Rex  v.  Benson,  2  Domschke  v.   Metropolitan,   &c.   R. 

Camp.    508;    State   v.    Harlan,    130  Co.   148  N.   Y.   337,   42  N.   E.   804; 

Mo.  381,  32  S.  W.   997;    Reyons  v.  McCully     v.     Malcom,     9     Humph. 

State,  33  Tex.  Cr.  App.  143;  Carlisle  (Tenn.)    187;    People   v.    Deitz,    86 

V.   State,  73  Miss.   387,   19   So.   207;  Mich.  419,  422,  49  N.  "W.  296;  State 

White   V.   Wood,    8    Cush.    (Mass.)  v.   Slack,   69   Vt.   486,   38  Atl.   311; 

413;  Sellars  v.  Cheney,  70  Ga.  790;  State  v.   Metcalf,  17  Mont.   417,  43 

Greaney  v.  Long  Island  R.  Co.  101  Pae.    182.     This    does    not    mean, 

N.  Y.  419,  5  N.  E.  425;  Governor  v.  however,  that  hearsay,  or  evidence 

Roberts,  2  Hawks   (9  N.   Car.)   26.  Incompetent  on  any  other  ground. 

But   see,    as   to    attesting   or    sub-  should  be  admitted, 
scribing   witnesses.    Stone's   Trial,  'Williams  v.  Jones,  12  Ind.  561; 

25  How.   St.   Tr.  1155,  1313;    Orny-  Sebree  v.   Dorr,   9  Wheat.    (U.    S.) 

chund    V.    Barker,    1    Atk.    21,    49;  558;    Perrin  v.   State,   81  Wis.   135, 

Brigham      v.      Palmer,      3      Allen  50   N.   W.   516;    Louisville,    &c.   R. 

(Mass.),     450;     Call     v.     Downing,  Co.  v.  Orr,  94  Ala.  602,  10  So.  167; 

4    East,    53;    Garrett    v.    Hanshue,  Atwood  v.   Cobb,  16  Pick.    (Mass.) 

53   Ohio   St.    482,   35   L.   R.   A.   321,  227,   26   Am.   Dec.   657;    Schwass   v. 

and  note.     See,  also,  WiJJiams  v.  Hershey,  125  111.  653;  note  to  Fer- 
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are  written  instmmeiits  within  the  meaning  of  this  rule;'  and  so  are 
maps,  letters,  and  hand  biUs."*  Instruments  signed  in  duplicate  are 
both  original,^^  although  letter-press  copies  are  not.^^  But  where  a 
writing  is  executed  in  counterpart,  each  part  being  signed  by  only  one 
oi  the  parties,  each  part  is  primary  evidence  against  the  party  signing 
if.^'    Where  numbers  of  documents  are  all  made  by  printing,  lithogra- 


guson  V.  Rafferty,  6  L.  R.  A.  33; 
Memphis,  &c.  R.  C!o.  v.  Benson,  85 
Tenn.  627,  4  Am.  St.  776;  Trimble 
V.  Edwards,  84  Tex.  497)  19  S.  W. 
772;  Daly  v.  Bernstein,  6  N.  Mex. 
380,  28  Pac.  764;  Commonwealth  v. 
Pendergast,  138  Pa.  St.  633,  21 
Atl.  12. 

The  rule,  it  is  generally  said, 
applies  to  three,  and  only  three, 
classes  of  cases:  1.  Where  the 
law  requires  the  written  instru- 
ment; 2.  Where  the  parties  have 
reduced  their  contract  to  writing; 
3.  Where  the  writing  is  disputed, 
and  it  is  material  to  the  issue  or 
to  the  credit  of  a  witness.  It  has, 
however,  been  applied  to  written 
confessions.  State  v.  Branham,  13 
S.  Car.  389;  United  States  v.  Gib- 
ert,  2  Sumn.  19;  Peter  v.  State,  4 
Smed.  &  M.  (Miss.)  31;  Metzer  v. 
State,  39  Ind.  596. 

"Matteson  v.  Noyes,  25  III.  591; 
United  States  v.  Babcock.  3  Dill. 
C.  C.  571;  Anglo- American,^  &c.  Co. 
V.  Cannon,  31  Fed.  313;  Smith  v. 
Easton,  54  Md.  138;  Howley  v. 
Whipple,  48  N.  H.  487;  Blair  v. 
Brown,  116  N.  Car.  631,  21  S.  B. 
434;  Western,  &c.  Tel.  Co.  v.  Hines, 
94  Ga.  430;  McCormick,  &c.  v.  Jo- 
seph, &c.  83  Ala.  401. 

"Pool  v.  Myers,  21  Miss.  466; 
Guerin  v.  Hunt,  6  Minn.  375;  Han- 
son V.  Armstrong,  22  111.  442.  And 
ballots  are  the  best  evidence  of  the 
intention  and  choice  of  the  voters. 
Hartman  v.  Young,  17  Ore.  150,  2 
L.  R.  A.  596. 


"Totten  v.  Bucy,  57  Md.  446; 
Lewis  V.  Payn,  8  Cow.  (N.  Y.)  71, 
18  Am.  Dec.  427;  Weaver  v.  Ship- 
ley, 127  Ind.  526,  27  "N.  E.  146.  See, 
also,  Gardner  v.  Eberhart,  82  III. 
816;  Dyer  v.  Fredericks,  63  Me.  173; 
Hubbard  v.  Russell,  24  Barb.  (N. 
Y.)  404;  State  v.  Gurnee,  14  Kans. 
111. 

"Anglo-American,  &o.  Co.  v. 
Cannon,  31  Fed.  313;  Foot  v.  Bent- 
ley,  44  N.  Y.  166;  King  v.  Wor- 
thington,  73  111.  161;  Traber  v. 
Hicks,  131  Ma  180,  32  S.  W.  1145; 
Marsh  v.  Hand,  35  Md.  123.  For 
this  reason,  and  because  there  are 
no  degrees  of  secondary  evidence, 
it  has  been  held  that  where  a  let- 
ter is  shown  to  have  been  lost,  a 
verified  copy  of  the  letter-press 
copy  is  competent  evidence,  the 
same  as  the  letter-press  copy  itself, 
and  that  the  letter  need  not,  there- 
fore, be  produced.  Goodrich  v. 
Weston,  102  Mass.  362,  3  Am.  R. 
469.  Photograph  of  writing  is  not 
admissible  where  original  can  be 
produced.  Duffin  v.  People,  107  111. 
113,  47  Am.  R.  431;  Maclean  v. 
Scripps,  52  Mich.  214. 

"Roe  v.  Davis,  7  East,  362; 
Munn  V.  Godboed,  3  Bing.  292.  See, 
also,  Lewis  v.  Roberts,  103  E.  C. 
L.  23,  29;  Doe  v.  Pulman,  3  Q.  B. 
622;  Carroll  v.  Peake,  1  Pet.  (U. 
S.)  18,  22;  Anglo-American,  &c.  Co. 
V.  Cannon,  31  Fed.  313;  Cleveland 
&  T.  R.  Co.  V.  Perkins,  17  Mich. 
296. 
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phy,  photography,  or  the  like,  each  is  primary  evidence  as  to  all,  but 
where  they  are  all  copies  of  a  commoii  original,  none  is  primary 
evidence  of  such  original."  It  has  been  held  that  the  inscription  on  a 
banner  or  flag  carried  by  the  leaders  of  a  riot  may  be  proved  orally,^^ 
and  that  the  tag  on  a  valise  may  be  identified  by  parol  evidence  of  its 
contents.^^ 

§  209.  Degrees  of  secondary  evidence. — In  England  it  has  often 
been  held  that  there  are  no  degrees  of  secondary  evidence.^'  In  the 
United  States  there  is  considerable  conflict  among  the  decisions  upon 
the  subject.  Some  of  the  courts  hold  that  there  are  different  degrees 
of  secondary  evidence,  and  the  weight  of  authority  is  to  the  effect 
that  30  long  as  evidence  of  the  higher  degree  can  be  obtained  there 
can  be  no  resort  to  evidence  of  an  inferior  degree.^*  But  it  has  been 
held  in  other  jurisdictions  that  there  are  no  degrees  of  secondary  evi- 
dence, and  that,  if  it  may  be  resorted  to  at  all,  any  form  of  it  may  be 


"Rex  V.  Watson,  2  Stark.  104, 
129;  Nodln  v.  Murray,  3  Campb. 
228;  Boosey  v.  Davidson,  13  Q.  B. 
257;  Foot  v.  Bentley,  44  N.  Y.  166; 
Memphis,  &c.  R.  Co.  v.  Benson, 
1  Pick.  (Tenn.)  627;  Ford  v.  Cun- 
ningham,  87  Cal.   409,  25  Pac.  403. 

"Rex  V.  Hunt,  3  B.  &  Aid.  566. 
But  see  Butler  v.  Mountgarret,  7 
H.  L.  Cas.  633,  639;  Regina  v.  Hin- 
ley,  1  Cox  Or.  12.  It  is  a  question 
as  to  whether  the  writing  and  in- 
scriptions on  small  articles  may 
be  proved  orally.  In  Regina  v. 
Farr,  4  Fost.  &  F.  336,  the  inscrip- 
tion on  a  ring  was  not  allowed  to 
be  diescribed  orally.  See,  also, 
Whitney  v.  State,  10  Ind.  404  (lot- 
tery ticket);  Wright  v.  State,  88 
Md.  436,  41  Atl.  795. 

^°  Commonwealth  v.  Morrell,  99 
Mass.  542.  See,  also,  Common- 
wealth V.  Blood,  11  Gray  (Mass.), 
74. 

"Doe  V.  Wainwright,  1  N.  &  P. 
8;  Doe  v.  Ross,  7  M.  &  W.  102, 
106;  Brown  v.  Woodman,  6  C.  & 
P.  206,  25  E.  C.  L.  396;  Rex  v. 
Hunt,  3  B.  &  Aid.  566,  5  E.  C.  L. 


327;    Doe  v.   Cole,   6   C.   &   P.   359, 
25  E.  C.  L.  474. 

"Cornett  v.  Williams,  20  Wall. 
(IT.  S.)  226;  Renner  v.  Bank  of  Co- 
lumbia, 9  Wheat.  (U.  S.)  581;  Rice 
V.  Rice,  (N.  J.)  ,  25  Atl.  321; 
Den  V.  M'Allister,  7  N.  J.  L.  55; 
Blade  v.  Noland,  12  Wend.  (N.  Y.) 
173,  27  Am.  Dec.  126;  Kello  v.  Ma- 
get,  1  Dev.  &  B.  (N.  Car.)  414; 
United  States  v.  Britton,  2  Mason 
(U.  S.),  464,  468;  Harvey  v.  Thorpe, 
28  Ala.  250,  65  Am.  Dec.  344;  Da- 
vies  V.  Peltet,  11  Ark.  349;  Will- 
iams V.  Waters,  36  Ga.  454,  458; 
Shedden  v.  Heard,  110  Ga.  461,  35 
S.  B.  707;  Graham  v.  Campbell,  56 
Ga.  258;  Illinois  Land,  &c.  Co.  v. 
Bonner,  75  111.315;  Higgins  v.  Reed, 
8  la.  298,  74  Am.  Dec.  305;  Ste- 
venson V.  Hoy,  43  Pa.  St.  191; 
Kerns  v.  Swope,  2  Watts  (Pa.),  75; 
Lowry  v.  Cady,  4  Vt.  504,  24  Am. 
Dec.  628;  Johnson  v.  Ashland  Lum- 
ber Co.  52  Wis.  458;  Mercier  v. 
Harnan,  39  La.  Ann.  94;  Johnston 
V.  Cox,  13  La.  536.  See,  also,  Phil- 
lips V.  United  States,  &c.  Soc.  125 
Mich.   186,   84  N.   W.   57;    Bank  of 
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used,  at  least  under  ordinary  circumstances.^'  And  even  where  the 
former  rule  prevails  it  has  been  held  that  if  the  evidence  does  not 
itself  disclose  the  existence  of  better  evidence  it  is  not  inadmissible 
unless  the  party  objecting  shows  that  better  evidence  does  exist.^° 
All  kinds  of  secondary  evidence  may  not  be  equally  satisfactory,  and 
it  is  evident  that  in  many  cases  a  jury  will  draw  an  unfavorable 
inference  where  unsatisfactory  or  weak  evidence  is  introduced  wheti  it 
appears  that  stronger  and  better  evidence,  although  also  secondary,  was 
within  the  control  of  the  party  and  might  have  been  introduced,  as, 
for  instance,  where  parol  evidence  is  given  of  the  contents  of  a  written 
instrument  from  doubtful  recollection  and  it  appears  that  the  party 
has  a  correct  copy  under  his  control,  although  the  original  has  been 
lost,  or  where  a  witness  is  introduced  who  was-  not  in  so  gopd  a 
position  to  see  or  hear  what  took  place  as  others  known  to  the  party 
and  capable  of  being  produced ;  but  this  goes  to  the  weight  rather  thaa 
to  the  admissibility  of  the  evidence,  and  to  make  different  degrees 
of  such  secondary  evidence  and  apply  the  best  evidence  rule  would 
seem  not  only  to  extend  that  rule  beyond  its  legitimate  bounds  as 
established  in  England,  notwithstanding  the  modern  tendency  to 
restrict  it  and  regard  it  as  somewhat  unsatisfactory  at  the  best,  but 
also  to  do  away  with  the  well  recognized  distinction  between  the 
weight  of  evidence  and  the  admissibility  of  evidence.  As  already 
stated,  however,  the  weight  of  ■  authority  in  this  country  seems  to 
recognize  the  rule  that  there  may  be  different  degrees  of  secondary 
evidence,  and  that  the  higher  or  superior  may  be  required  in  a  proper 
case. 

§  210.  Exceptions  to  rule — Where  secondary  evidence  is  admis- 
sible.— As  the  law  does  not  require  impossibilities,  and  as  statutory 
provisions,  public  policy  and  even  convenience  may  determine  how  far 
a  general  rule  is  applicable  to  particular  cases,  it  will  be  found  that 

Aurora  v.   Linzee,   166  Mo.   496,   65  &c.  R.  Co.  9  N.  Y.  S.  419;  Schroeder 

S.  W.  735.  V.  Prey,  60  Hun  (N.  Y.),  58;  Rob- 

'°  Rawlings   v.   Young  Men's,   &c.  ertson  v.  Lynch,  18  Johns.   (N.  Y.) 

Ass'n,  48  Neb.  216,  66  N.  W.  1124;  451;   Hodges  v.  Tarrant,  31  S.  Car. 

Allerkamp  v.   Gallagher   (Tex.   Civ.  608;  Chenowith  v.  County  Ct.  32  W. 

App.)     24     S.     W.     372;     Piatt    v.  Va.  628;  Eslow  v.  Mitchell,  26  Mich. 

Hubinger,     58     Conn.     153,   19   Atl.  500;  Elliott  v.  Van  Buren,  33  Mich. 

527;    Carpenter   v.    Dame,    10    Ind.  49.     See,   also.   Young  v.   Martens, 

125;    Commonwealth  v.   Smith,   151  27  Md.  114. 

Mass,  491,  24  N.  E.   677;   Goodrich  ™  Minneapolis   Times    Co.    v.   Ni- 

V.  Weston,  102  Mass.  362,  2  Am.  mocks,  53  Minn.  381,  55  N.  W.  546. 
R.    469;    Oldenburg   v.    New    York, 
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the  general  rule  requiring  the  production  of  the  best  evidence,  like 
most  others,  is  subject  to  exceptions,  of  which  the  following  are  the 
most  important:  1.  Where  one  is  acting  as  a  public  oflScer  it  is 
generally  unnecessary  to  produce  the  certificate  of  his  election  or 
appointment.^^  2.  Certified  copies  of  public  records  are  admissible 
where  the  law  authorizes  the  records  to  be  kept  and  the  instruments 
to  be  recorded.^^  3.  Where  the  items  of  an  account  are  very  numer- 
ous and  intricate,  or  documents  are  very  voluminous,  and  all  that  is 
essential  is  a  summary  or  calculation,  a  qualified  witness  may  take  it 
and  give  parol  evidence  thereof.^^  4.  Inscriptions  on  tombstones, 
waUs,  buildings,  or  the  like,  may  be  proved  by  oral  evidence.^  5. 
Where  a  writing  is  not  within  the  jurisdiction  of  the  court  and 
cannot  be  reached  by  its  process  parol  evidence  may  be  given  of  its 
contents.^^     6.  Where  its  production  is  physically  impossible,  as  in 


''United  States  v.  Reyburn,  6 
Pet.  (U.  S.)  352;  Wilcox  v.  Smith, 
5  Wend.  (N.  Y.)  231,  21  Am.  Dec. 
213;  Fowler  v.  Bebee,  9  Mass.  231. 
See,  also.  United  States  Bank  v. 
Pandridge,  12  Wheat.  (U.  S.)  64; 
,  Burke  v.  Cutler,  78  la.  299,  43  N. 
W.  204;  State  v.  Row,  81  la.  138, 
46  N.  W.  872;  Plymouth  v.  Pain- 
ter, 17  Conn.  585,  44  Am.  Dec.  574; 
Burke  v.  Elliot,  4  Ired.  L.  (N.  Car.) 
355,  42  Am.  Dec.  142;  North  v.  Peo- 
ple, 139  111.  81,  28  N.  B.  966;  James 
v.  State,  41  Ark.  451. 

""Wells,  Fargo  &  Co.  v.  Davis, 
105  N.  Y.  670,  12  N.  B.  42;  Hunt 
V.  Order  of  Chosen  Friends,  64 
Mich.  671,  31  N.  W.  576;  Blan- 
chard  v.  Young,  11  Cush.  (Mass.), 
341;  Hammond  v.  Johnston,  93 
Mo.  198,  6  S.  W.  83;  Pepoon  v. 
Jenkins,  2  Johns.  Cas.  119,  1  Rice 
on  Bv.  150.  Compare  Russell  v. 
Glasser,  93  Mo.  353,  6  S.  W.  362. 

"^  Meyer  v.  Sefton,  2  Starkie,  244; 
Roberts  v.  Doxon,  Peake  Ad.  (N. 
P.)  Cas.  83;  Burton  v.  Driggs,  20 
Wall.  125;  Home  Ins.  Co.  v.  Bal- 
timore, &c.  Co.  93  U.  S.  527;  Von 
Sachs  V.  Kretz,  72  N.  Y.  548;  Wol- 
ford  V.  Farnham,  47  Minn.  95;  Cul- 


ver V.  Marks,  122  Ind.  554,  566,  23 
N.  B.  1086;  New  La  Junta,  &c.  Co. 
V.  KreyWU  (Colo.),  67  Pac. 
1026,  1029.  But  compare  Ritchie 
V.  Kinney,  46  Mo.  298;  Fox  v.  Bal- 
timore, &c.  R.  Co.  34  W.  Va.  466. 
So  it  is  held  that  one  who  has  ex- 
amined the  deed  records  may  tes- 
tify that  he  has  done  so,  and  that 
a  certain  alleged  deed  does  not  ap- 
pear of  record,  although  he  is  not 
the  legal  custodian  of  such  records. 
Hines  v.  Johnson,  95  Ga.  629,  23 
S.  B.  470.  See,  also,  Sone  v.  Pal- 
mer, 28  Mo.  539;  Schumacher  v. 
Pima  County  (Ariz.),  64  Pac. 
490;  First  Nat.  Bank  v.  Lipman, 
129  Ala.  608,  30  So.  19. 

"'Bartholomew  v.  Stephens,  8  C. 
&  P.  728;  Mortimer  v.  McCallon, 
6  M.  &  W.  58,  67.  See,  also,  as  to 
inscriptions  on  banners  and  posted 
notices.  Rex  v.  Hunt,  3  Barn.  & 
Aid.  566;  Sheridan  v.  Kerwan's 
Case,  31  How.  St.  Tr.  544,  672;  Mc- 
Millan V.  Baxley,  112  N.  Car.  578, 
16  S.  E.  845;  Polly  v.  McCall,  37 
Ala.  20;  Teft  v.  Size,  10  111.  432; 
Kelly  V.  Taylor,  23  Cal.  11. 

^  Smith  V.  Traders'  Nat.  Bank, 
82  Tex.  368,  17  S.  W.  779;  Burton 
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case  of  its  loss,  or  is  in  the  highest  degree  iaconvenient,  parol  evi- 
dence of  its  contents  may  be  admitted  upon  proper  showing.**  7. 
Where  it  is  in  the  hands  of  the  opposite  party,  who  fails,  after  due 
notice,  to  produce  it,  parol  evidence  of  its  contents  is  also  admis- 
sible.^^ 8.  And  the  same  is  true  where  it  is  in  the  hands  of  a  stranger 
who  cannot  be  compelled  by  legal  authority  to  produce  it,  and  who 
declines,  after  service  of  proper  process,  to  produce  it."*  9.  So  where 
the  document  is  first  brought  to  notice  on  the  examination  of  a 
witness  on  his  voir  dire  it  has  been  held  that  the  court  may  admit 
parol  evidence  of  its  contents."' 


V.  Driggs,  20  Wall.  125,  134;  Otto 
V.  Trump,  115  Pa.  St.  425,  8  Atl. 
786;  Cabot  v.  Given,  45  Me.  144; 
Seattle  v.  HUliard,  55  N.  H.  428; 
Shepard  v.  Giddlngs,  22  Conn.  282; 
Rex  v.  Johnson,  7  East,  65.  See, 
also.  Suburban  R.  Co.  v.  Balkwill, 
94  111.  App.   454;    Stout  v.  Rigney, 

107  Fed.  545;  Missouri,  &c.  R.  Co. 
V.  Dilworth,  95  Tex.  327,  67  S.  W. 
88,  affirming  65  S.  W.  502.  But  com- 
pare MuUanphy  Sav.  Bank  v. 
Schott,  135  111.  655,  26  N.  E.  640; 
Kearney  v.  Mayor,  &c.  92  N.  Y. 
617;  Wiseman  v.  Northern  Pac.  R. 
Co.  20  Ore.  425.  26  Pac.  272  (hold- 
ing rule  no  excuse  where  deposi- 
tion could  be  taken). 

"Rex  V.  Hunt,  3  B.  &  Aid.  566; 
Mortimer  v.  M'Callan.  6  M.  &  W. 
58;  Sebree  v.  Dorr,  9  Wheat.  (U. 
S.)  558;  De  Lane  v.  Moore,  14  How. 
(U.    S.)    253;    Stebbins   v.   Duncan, 

108  U.  S.  32;  McNutt  v.  McNutt, 
116  Ind.  545.  2  L.  R.  A.  372;  West- 
ern Union  Tel.  Co.  v.  Collins 
(Kans.)  10  L.  R.  A.  515;  Smith 
T.  Arthur,  110  N.  Car.  400,  15  S. 
E.  197;  Roehl  v.  Haumesser,  114 
Ind.  311,  15  N.  E.  345;  Judd  v. 
State,  25  Tex.  Civ.  App.  418,  62  S. 
W.  543;  Davis  v.  Teachout's  Estate, 
126  Mich.  135,  85  N.  W.  475;  Hun- 
ter V.  Hunter,  63  S.  Car.  78,  41  S. 
B.  33.  But  not  where  party  him- 
self intentionally  destroys  it  after 


suit  brought,  or  the  like.  Baldwin 
V.  Threlkeld,  8  Ind.  App.  312,  34 
N.  E.  851;  Bagley  v.  McMickle,  9 
Cal.  430. 

*' State  V.  Lockwood,  5  Blackf. 
(Ind.)  144;  United  States  v.  Win- 
chester, 2  McLean,  135;  Potier  v. 
Barclay,  15  Ala.  439;  Winslow  v. 
State,  92  Ala.  78,  9  So.  728;  Morse 
v.  Woodworth,  155  Mass.  233,  29 
N.  B.  525;  Keagle  v.  Pessell,  91 
Mich.  618,  52  N.  W.  58;  Cahen  v. 
Continental  Life  Ins.  Co.  69  N.  T. 
300;  Suburban  R.  Co.  v.  Balkwill, 
195  111.  535,  63  N.  E.  389.  So  in 
some  cases,  even  without  formal 
notice.  Barmby  v.  Plummer,  29 
Neb.  64;  Railway  Co.  v.  Cronin, 
38  Ohio  St.  122. 

^»  Mills  V.  Oddy,  6  C.  &  P.  728; 
Boyle  V.  Wiseman,  10  Exch.  647; 
Harvey  v.  Edens,  69  Tex.  420,  8 
S.  W.  306;  Otto  v.  Trump,  115  Pa. 
St.  425.  See,  also,  Jackson  v.  Bur- 
tis,  14  Johns.  (N.  Y.)  391;  People 
V.  Benjamin,  9  How.  Pr.  N.  Y.  419; 
Durkee  v.  LelanJ,  4  Vt.  612; 
Thompson-Houston,  &c.  Co.  v.  Pal- 
mer, 52  Minn.  174.  53  N.  W.  1137; 
Bishop  V.  American,  &c.  Co.  157 
111.  284,  41  N.  E.  765,  48  Am.  St. 
317;  Thorn  v.  Wilson's  Bx'r,  27 
Ind.  370;  BuUis  v.  Easton,  96  la. 
513,  65  N.  W.  395. 

"°  Rex  V.  Inhabitants,  &c.  15  East, 
57;  Butchers'  Co.  v.  Jones,  1  Bsp. 
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§  211.  Laying  the  foimdatiou  for  secondary  evidence. — As  already 
shown,  there  sue  cases  in  which  secondary  evidence  may  be  admissible 
because  primary  evidence  cannot  be  obtaiaed.  But  in  order  to  render 
such  evidence  admissible  a  foundation  must  first  be  laid  for  its 
introduction.  Thus,  where  a  written  instrument  is  the  best  evidence, 
but  cannot  be  procured  because  the  instrument  is  lost,  parol  evidence 
of  its  contents  is  not  admissible  until  the  fact  of  its  loss  is  proved  and 
diligent  search  for  it  is  shown  to  have  been  made.^"  So,  where  the 
instrument  is  out  of  the  jurisdiction  of  the  court,  in  the  hands  of  a 
stranger,  or  in  the  possession  of  the  opposite  party,  and,  indeed,  in  all 
cases  in  which  secondary  evidence  is  sought  to  be  introduced  upon  the 
ground  that  primary  evidence  could  not  be  obtained,  the  facts  justi- 
fying its  introduction  must  be  shown  before  it  will  be  admitted.  But 
if  there  are  several  sources  of  information  of  the  same  fact  it  is  not 
ordinarily  necessary  to  show  that  they  have  all  been  exhausted  before 
secondary  evidence  can  be  introduced.^^  The  manner  of  ■  giving 
notice  and  the  steps  required  to  obtain  the  production  or  inspection  of 
written  instruments  or  lay  the  foundation  for  secondary  evidence  of 
their  contents  will  be  fuUy  treated  in  another  chapter. 

§  212.  Illustrations  of  the  rule — ^Public  writings.^The  appli- 
cation of  the  best  evidence  rule  is  shown  in  many  illustrative  cases 
in  which  it  has  been  held  that  the  original  documents  must  be  pro- 
duced in  evidence  or  their  absence  excused  in  some  of  the  modes  else- 
where explained.  Thus,  the  best  evidence  of  the  conviction  of  a 
erimtaal  offense  is  the  record  thereof.'^    A  judgment  is  proved,  not  by 

160;   Miller  v.  Trustees,  &c.  7  Me.  (Ariz.)   29  Pac.  430;   Collar  v.  Col- 

5r.     But  see   Scarborough  v.   Rey-  lar,  86  Mich.  507,  13  L.  R.  A.  621. 

nolds,  12  Ala.  252;   Holtt  v.  Moul-  As  to  what  is  sufficient  diligence, 

ton,  21  N.  H.  586.  see  Daly  v.  Bernstein  (N.  Hex.),  28 

=°  Anglo- American,     &c.     Co.     v.  Pac.   764;    Waggoner  v.   Alvord,   81 

Cannon,    31    Fed.    313;    Gordon    v.  Tex.   365,   16   S.   W.   1083;    Gray  v. 

State,  48  N.  J.   L.  611,  7  Atl.  476,  Thomas,  83  Tex.  246,  18  S.  W.  721; 

and  note;  Myers  v.  Bealer,  30  Neb.  Darrow  v.   Pierce,  91  Mich.   63,  51 

280,  46  N.  W.  479;  Berdel  v.  Bgan,  N.   W.    813;    Hotchkiss   v.   Mosher, 

125  111.  298;  Kearney  v.  Mayor,  &c.  48  N.  Y.  478;   Bascom  v.  Toner,  5 

92   N.   Y.    617;    Trammell   v.    Hud-  Ind.  App.  229,  31  N.  B.  856. 

mon,   86   Ala.   472;    Low  v.   Tandy,  =' Commonwealth    v.    Smith,    151 

70  Tex.  745;  note  to  Martin  v.  Will-  Mass.  491,  24  N.  B.  677. 

iams,  97  Am.  Dec.  456;   Simpson  &  "State  v.   Edwards,  19  Mo.   674; 

Co.   V.   Dall,   a  Wall.    (IT.   S.)    460;  People  v.  Benjamin,  2  Park  Cr.  (N. 

Perrln  v.  State,  81  Wis.  135,  50  N.  Y.)  201;  Rathbun  v.  Ross,  46  Barb. 

W.  516;   Yavapai  County  v.  O'Nell  127;    People   v.    Reinhart,    39    Cal. 
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a  copy  of  the  execution  nor  by  parol  evidence,  but  by  the  judgment 
itself.^^  And  it  may  be  stated  generaily  that  the  record,  or,  in  proper 
cases,  certified  or  duly  exemplified  and  authenticated  copies  of  the 
record,  should  be  produced  to  show  transactions  in  judicial  pro- 
ceedings.^* The  best  evidence  of  a  pardon  is  not  the  minutes  made  by 
the  governor,  but  the  document  itself. °°  So  the  contents  of  writs,' 
executions,  processes,  and  the  returns  thereof,  warrants,  awards,  or 
the  examination  of  a  prisoner  before  a  magistrate  when  required  to 
be  written  down  cannot  be  shown  without  the  production  of  the 
originals,  unless  the  proper  foundation  is  laid  for  secondary  evidence."* 
And  so,  generally,  when  a  matter  is  of  record  parol  evidence  is  not, 
ordinarily,  admissible  to  show  the  contents  of  the  record."'    It  has  also 


449;  People  v.  Melvane,  39  Cal.  614; 
People  v.  McDonald,  39  Cal.  697; 
Baltimore  &  O.  R.  Co.  v.  Rambo, 
59  Fed.  7'5;  Southern  Ins.  Co.  v. 
White,  58  Ark.   277,  24  S.  W.   425. 

==  Sharp  V.  WicklifCe,  3  Litt 
(Ky.)  10,  14  Am.  Dec.  37;  Small- 
wood  v.  Violet,  1  Cranch  C.  C.  516; 
Mills  V.  Barnes.  4  Blaokf.  (Ind.) 
438;  Miller  v.  Durst,  14  S.  Dak.  587, 
86  N.  W.  631;  Stromburg  v.  Ear- 
Ick,  6  B.  Mon.  (Ky.)  578;  McNeill 
V.  Donahue,  44  111.  App.  42;  Hall 
V.  Hall  (Tenn.),  59  S.  W. 
203  (must  be  proved  by  transcript). 
And  see  Kentzler  v.  Kentzler,  3 
Wash.  166,  28  Am.  St.  21,  and  note. 
See,  also,  Baxter  v.  Pritchard,  113 
la.  422.  85  N.  W.  633. 

"  Ludlow  V.  Johnson,  3  Ohio,  553, 
17  Am.  Dec.  609;  State  v.  Long- 
ineau,  6  La.  Ann.  700;  State  v. 
Smith,  12  La.  Ann.  349;  Woodward 
V.  Stark,  4  S.  Dak.  588;  Inman  v. 
Jenkins,  3  Ohio,  271;  Abrams  v. 
Smith,  8  Blackf.  (Ind.)  95;  Jones 
V.  Godrich,  5  Moore  P.  C.  16;  Allen 
V.  Dundas,  3  T.  R.  125;  Ryves  v. 
Wellington,  9  Beav.  579;  Hood  v. 
Barrington,  L.  R.  6.  Eq.  Cas.  218; 
Graham  v.  Whitely,  26  N.  J.  L.  254; 
Coggswell  V.  Burds,  1  Hoff.  Ch. 
(N.  Y.)  198;  Elden  v.  Keddell,  8 
Bast,  187;    Davis    v.    Williams,    13 


East,  232;  Beach  v.  Baldwin,  9 
Conn.  476;  Sheldon  v.  Prink,  12 
Pick.  (Mass.)  568;  McKee's  Adm'r 
V.  McKee's  Adm'r,  16  Md.  516;  West 
V.  St.  John,  63  Iowa,  287;  Reilly 
V.  Cavanaugh,  29  Ind.  435;  Peter- 
son V.  Taylor,  15  Ga.  483,  60  Am. 
Dec.  705;  Smith  v.  Smith,  43  N.  H. 
536;  Phillips  v.  Costley,  40  Ala. 
486;  Regan  v.  Regan,  72  N.  Car. 
195;  Tice  v.  Reeves,  30  N.  J.  L. 
314;  State  v.  Thompson,  19  Iowa, 
299;  Dygert  v.  Coppemoll,  13  Johns. 
(N.  Y.)  210;  Borin  v.  Johnson,  63 
Kans.  885,  65  Pac.  640;  Moor  v. 
Moor  (Tex.  Civ.  App.),  63  S.  W. 
347. 

"Spalding  v.  Saxton,  6  Watts 
(Pa.),  338. 

"Perry  v.  Whipple,  38  Vt.  278; 
Wells  V.  Bourne,  113  N.  Car.  82; 
Pendexter  v.  Oarleton,  16  N.  H. 
482;  Glascock  v.  Nave,  15  Ind.  457; 
Ross  V.  Pleasants,  3  Pa.  St.  408; 
Scarborough  v.  Reynolds,  12  Ala. 
252;  State  v.  Grove,  Mart.  (N.  C.J 
43;  O'Connell  v.  State,  10  Tex.  App. 
567;  Wright  v.  State,  50  Miss.  332. 
So  as  to  authority  in  writing  to 
draw  a  draft.  Tinsley  v.  Penni- 
man,  83  Tex.  54,  18  S.  W.  718. 

"Atwood  V.  Winterport,  60  Me. 
250;  Dunbar  v.  United  States,  156 
U.    S.    185,    15    Sup.    Ct.    325;     Ter- 
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been  held  that  the  best  proof  of  the  heading  of  a  hotel  register  is  the 
register  itself/'  and  the  best  evidence  of  the  fire  limits  of  a  city  is 
the  ordinance  establishing  snch  limits,^^  although  it  has  been  held  that 
one  who  knows  the  width  of  a  street  may  testify  as  to  that  fact 
without  the  introduction  of  the  town  records  or  map.*" 

§  213.  Application  of  the  rule  to  private  writings. — The  rule  is 
not  limited  in  its  application  to  writings  of  a  public  nature  of  which 
the  law  requires  that  some  record  shall  be  kept,  but  the  writing  in 
question  may  be  of  a  private  character,  as  a  contract,  memorandum 
or  letter,  and  if  it  becomes  necessary  to  prove  the  contents  thereof  it 
must  be  produced  or  accounted  for,  and  this  rule  has  been  held  ap- 
plicable to  almost  every  variety  of  written  instruments.*^     A  few 


rell  V.  Town  of  Colebrook,  35  Conn. 
188;  SUte  v.  Lewis,  80  Mo.  110; 
Lathrop  v.  Central  Iowa  R.  Co.  69 
Iowa,  105;    Pittsfleld  v.   Bamstead, 

38  N.  H.  115;  Farrar  v.  Fessenden, 

39  N.  H.  268;  Livingston  v.  Hudson, 
85  Ga.  835;  Daniel  v.  Braswell,  113 
Ga,  372,  38  S.  E.  829;  Finney  v. 
Davis,  113  Ga.  364,  38  S.  E.  818 
Bemis  v.  Becker,  1  Kans.  226 
Angell  V.  Rosenbury,  12  Mich.  241 
Bartlett  v.  Fatten,  33  W.  Va.  71 
City  of  Chicago  v.  McGraw,  75  111. 
566^  Ferryman  v.  City  of  Green- 
ville, 51  Ala.  507;  Owings  v.  Speed, 
5  Wheat.  420,  424;  Bradley  v.  Mc- 
Kee,  5  Cranch  C.  C.  298;  Coffin  v. 
Collins.  17  Me.  440;  Methodist 
Chapel,  &c.  v.  Herrick,  25  Me.  354; 
Hurley  v.  City  of  West  St.  Paul,  83 
Minn.  401,  86  N.  W.  427;  Smith 
V.  Natchez,  &c.  Co.  2  Miss.  479; 
Haven  v.  New  Hampshire  Asylum, 
13  N.  H.  532,  38  Am.  Dec.  512;  Pitts- 
burg, &c.  R.  Co.  Y.  Clarke,  29  Pa. 
St.  146;  Slack  v.  Town  of  Norwich, 
32  Vt.  818;  Childrey  v.  City  of 
Huntington,  34  W.  Va.  457;  Yavapai 
County  V.  O'Neil  (Ariz.),  29  Pac. 
430;  State  v.  Central,  &c.  R.  Co. 
17  Nev.  259;  Kane  v.  School  Dis- 
trict, 48  Mo.  App.  408;  Whitehead 
V.  School  District,  145  Pa.  St.  418; 


Warner  v.  Daniels,  1  Wood  &  M. 
(U.  S.)  90.  But  it  is  otherwise 
where  the  record  is  shown  to  have 
been  destroyed  by  fire,  or  the  like, 
without  fault  of  the  party  seeking 
to  introduce  the  evidence.  United 
States  V.  Price,  113  Fed.  851;  Hogan 
V.  Kurtz,  94  U.  S.  773;  Grace  v.  City 
of  Bonham,  26  Tex.  Civ.  App.  161, 
63  S.  W.  158;  Aiken  v.  Lyon,  127 
N.  Car.  171,  37  S.  E.  199. 

''Grauley  v.  Jermyn,  163  Pa.  St 
501,  30  Atl.  203. 

^=  Miller  v.  Sergeant  (Ind  App.), 
37  N.  B.   418. 

"Davis  V.  Atlanta,  &c.  R.  Co.  63 
S.  Car.  370,  41  S.  E.  468. 

"  Marriner  v.  Dennison,  78  Cal. 
202;  Bbersole  v.  Rankin,  102  Mo. 
488;  Bell  v.  Kendrick,  25  Fla.  778; 
Terpening  v.  Holton,  9  Colo.  306; 
Georgia  Pac.  R.  Co.  v.  Strickland, 
80  Ga.  776, 12  Am.  St.  282,  and  note; 
Phillips  V.  O'Neal,  87  Ga.  727;  Col- 
lar V.  Collar,  86  Mich.  507;  Morrill 
V.  Otis,  12  N.  H.  466;  Dikes  v. 
Miller,  24  Tex.  417;  Missouri,  K.  & 
T.  R.  Co.  V.  Mazzie,  29  Tex.  Civ. 
App.  295,  68  S.  W.  56;  Burks  v. 
Bragg,  89  Ala.  204;  Solomon,  &c.  v. 
Creech,  82  Ga.  445;  Curtis  v.  Wil- 
cox, 91  Mich.  229;  Clow  v.  Brown, 
134  Ind.  287;  Boddy  v.  Henry,  113 
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Bpecial  cases  will  further  illustrate  the  scope  and  meaning  of  the 
rule.  Thus,  it  has  been  held  applicable  to  deeds,  wills,  mortgages, 
leases  and  letters.*^  So,  in  an  action  on  a  building  contract,  if  the 
plaintiff  would  show  that  the  work  corresponds  to  the  plans,  he 
should  produce  them.*'  In  an  action  for  labor  commenced  under  a 
written  contract,  though  the  claim  is  for  extra  work,  the  contract 
should  be  produced,  unless  it  is  shown  that  the  work  was  entirely 
distinct  from  that  named  m  the  contract.**  If  it  is  maiterial  to  prove 
that  a  party  has  a  life  lease  of  a  farm,  the  lease  must  be  produced.*' 
Although  occupancy  imder  a  lease  may  be  shown  by  parol,  the  terms 
of  the  lease,  as  the  amount  of  rent  and  the  length  of  the  term,  must 
be  shown  by  the  written  contract,  if  there  be  one.*"  So,  it  has  been 
held  that  parol  evidence  was  not  admissible  to  show  that  a  certain 
letter,  not  produced,  was  a  letter  of  credit;*'  nor  to  show  the  assign- 


la.  462,  85  N.  W.  771,  53  L.  R.  A. 
769;  Brown  v.  Jewett,  18  N.  H. 
230;  King  v.  Worthington,  73  111. 
161;  Watkins  v.  Paine,  57  Ga.  50; 
Goodrich  v.  Weston,  102  Mass.  362, 
3  Am.  R.  469;  Watson  v.  Roode, 
30  Neb.  264;  Mugge  &  Co.  v.  Adams 
&c.  76  Tex.  448;  Moore  v.  Dickin- 
son, 39  S.  C.  441;  Rumbough  v. 
Southern,  &c.  Co.  112  N.  C.  751; 
Smith  V.  Brown,  151  Mass.  338,  24  N. 
E.  31;  Durkee  v.  Vermont,  &c.  R. 
Co.  29  Vt.  127;  Anheuser-Busch 
Assn.  V.  Hutmacher,  127  III.  652,  21 
N.  E.  626;  Nichols  v.  Howe,  43 
Minn.  181;  Price  v.  Richmond,  &c. 
R.  Co.  38  S.  C.  199;  Boulden  v. 
State,  102  Ala.  78,  15  So.  341  (dying 
declaration  reduced  to  writing) ; 
Louisville,  &c.  R.  Co.  v.  Orr,  94  Ala. 
602;  Phillips  v.  Trobridge,  &c.  Co. 
86  Ga.  699;  Brayton  v.  Sherman, 
119  N.  Y.  623;  Jackson  v.  Lewis, 
29  S.  C.  193.  A  depositor  may  tes- 
tify of  his  own  knowledge  as  to 
the  amount  deposited,  Simons,  &c. 
Co.  V.  Bank,  &c.  41  S.  C.  177.  And 
the  cashier  may  testify  that  a  cer- 
tain person  had  done  business  with 
the  bank.  Roe  v.  Bank,  &c.  167  Mo. 
406,  67  S.  W.  303. 


"  See  authorities  first  cited  In 
last  preceding  note;  also,  Grayson 
V.  Peyton  (Tex.  Civ.  App.), 
67  S.  W.  1074  (lease);  Kaufman 
V.  Simon,  80  Miss.  189,  31  So.  713 
(letter);  Stevens  v.  Equitable,  &c. 
Co.  29  Tex.  Civ.  App.  168,  67  S, 
W.  1041  (letter);  Western,  &c.  Co. 
V.  Polk,  104  Fed.  649  (letter). 

"Bryant  v.  Stilwell,  24  Pa.  St. 
314.  But  blue  prints  were  held  ad- 
missible in  School  Dist.  of  Lin- 
coln V.  Piske,  61  Neb.  3,  84  N.  W. 
401. 

"Vincent  v.  Cole,  3  C.  &  P.  481, 
M.  &  M.  97;  Jones  v.  Howell,  4 
Dowl.  176;  Buxton  v.  Cornish,  1 
Dowl.  &  L.  585,  12  M.  &  W.  426, 
13  L.  J.  Ex.  91. 

"Wallace  v.  Wallace,  62  la.  651, 
17  N.  W.  905.  See,  also,  Cotterill 
V.  Hobby,  4  B.  &  C.  465,  6  D.  & 
R.  551. 

"Rex  V.  Merthyr  Tldvil,  1  B.  & 
Ad.  29;  Augustien  v.  Challis,  1 
Exch.  279;  Brewer  v.  Palmer,  3 
Esp.  213;  Fenn  v.  Griffith,  6  Bing. 
533;  Thunder  v.  Warren,  8  Ir.  L. 
R.  181;  Rudge  v.  M'Carthy,  4  Ir. 
L.  R.  161. 

"Rawson  v.  Curtiss,  19  111.  456, 
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ment  of  a  contract  where  the  assignment  was  in  writing;*'  nor  as  te 
the  terms  of  a  wager  reduced  to  writing;**  nor  that  complaints  had 
been  made  by  letter,  not  produced;^"  nor  as  to  the  contents  of  an 
article  in  a  newspaper/^  nor  of  books  of  accounts,^^  nor  of  the  con- 
tents of  an  invoice  of  goods/^  nor  as  to  the  transfer  of  stock  on 
corporate  books/*  nor  of  a  by-law  of  a  fraternal  benefit  association/* 
nor  of  the  contents  of  a  petition  for  a  public  improvement.^"  i 

§  214.  Telegrams. — Telegrams  are  admissible  in  evidence  in  a 
proper  case  when  shown  to  be  genuine.'^''  And  secondary  evidence  of 
their  contents  will  be  received  when  it  is  shown  that  the  original  can- 
not be  produced.^'    But  the  question  as  to  whether  the  communication 

"Bruce  v.  Strawn  Coal,  &c.   Co. 


(Tex.  Civ.  App.)  59  S.  W.  52. 

"Prazee  v.   State,   58   Ind.   8. 

"Beall  V.  Poole,  27  Md.  645.  See, 
also,  Stratford  v.  Ames^  8  Allen 
(Mass.),  577;  State  v.  Central,  &c. 
R.  Co.  17  Nev.  259,  30  Pac.  787 
(complaint  to  board  of  equaliza- 
tion must  be  shown  by  record). 

"  Bond  v.  Central  Bank,  2  Ga.  92. 

•"State  v.  Rosenfeld,  35  Mo.  472; 
Watson  V.  Bozwell,  25  Tex.  Civ. 
App.  379,  61  S.  W.  407;  Hall  v. 
Lyons,  29  W.  Va.  410,  1  S.  E.  582; 
Thompson  v.  Fry,  7  Blackf.  (Ind.) 
608;  Bray  ton  v.  Sherman,  119  N. 
Y.  623,  23  N.  B.  471;  Phillips  v. 
Trowbridge,  &c.  Co.  86  Ga.  699; 
note  to  Smith  v.  Smith,  52  L.  R.  A. 
545,  where  the  entire  subject  of 
books  of  account  is  elaborately 
treated. 

•=  Coder  v.  Stotts,  51  Kans.  382, 
32  Pac.  1102.  But  compare  Shaw- 
yer  v.  Chamberlain,  113  la.  742,  84 
N.  W.  661.  See,  as  to  price  lists 
and  market  quotations.  Nelson,  M. 
&  Co.  V.  Columbian,  &c.  Co.  (Md.) 
17  L.  R.  A.  851,  and  note. 

"  Skowhegan  Bank  v.  Cutler,  49 
Me.  315.  And  see  Tausigg  v.  Glenn, 
51  Fed.  409;  Ramsdell  v.  National, 
&c.  Co.  104  Fed.  16. 

"  Supreme  Lodge  K.   P.   v.   Rob- 


bins,  70  Ark.  364,  67  S.  W.  758. 
So  as  to  the  rules  of  a  railroad 
company.  Cincinnati,  &c.  R.  Co. 
V.  McMuUen,  117  Ind.  439,  20  N.  B. 
287.  But  see  Sobieski  v.  St.  Paul, 
&c.  R.  Co.  41  Minn.  169,  42  N.  W. 
863.  See,  generally,  Louisville,  &c. 
R.  Co.  V.  Orr,  94  Ala.  602,  10  So. 
167;  Price  v.  Richmond,  &c.  R.  Co. 
38  S.  Car.  199,  17  S.  B.   732. 

™  Parrell  v.  West  Chicago  Park 
Com'rs,  181  U.  S.  404,  21  Sup.  Ct. 
609,  affirming  182  111.  250,  55 
N.  E.  325. 

"Burt  v.  Winona,  &c.  R.  Co.  31 
Minn.  472;  Lewis  v.  Havens,  40 
Conn.  363;  Smith  v.  Easton,  54 
Md.  183,  39  Am.  ■  R.  355.  As  to 
the  manner  of  proving  their  gen- 
uineness, see  Richie  v.  Bass,  15  La. 
Ann.  668;  Oregon,  &c.  Co.  v.  Otis, 
100  N.  Y.  446,  53  Am.  R.  221; 
Dunbar  v.  United  States,  156  TJ.  S. 
185;  Yeiser  v.  Cathers,  97  N.  W.  840. 

''MeCormiek,  &c.  v.  Joseph,  83 
Ala.  401;  Durkee  v.  Vermont  C.  R. 
Co.  29  Vt.  127;  Cairo,  &c.  R.  Co. 
V.  Mahoney,  82  111.  73;  Williams  v. 
Brickell,  37  Miss.  682;  Whilden  v. 
Merchants'  Bank,  64  Ala.  1,  38  Am. 
R.  1,  and  note;  Barons  v.  Brown, 
25  Kans.  410;  Western,  &c.  Tel. 
Co.  V.  Hines,  94  Ga.  430;  Blair  & 
Co.  V.  Brown,  116  N.  C.  631.    Where 
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sent  or  the  one  received  is  the  original  telegram,  within  the  meaning 
of  the  rule  requiring  the  best  evidence  to  be  produced,  is  determined 
mainly  by  the  law  of  agency,  and  according  to  the  weight  of  authority 
it  depends  upon  which  party  is  responsible  for  its  transmission,  or 
in  other  words  upon  the  question  far  whom  the  telegraph  company  is 
agent.  If  there  is  but  a  single  communication,  or  if  the  sender  takes 
the  initiative,  the  message  as  delivered  at  the  place  of  destination  is 
the  best  evidence.^"  And,  generally,  in  controversies  arising  between 
the  sender  and  the  receiver,  when  the  company  is  considered  the  agent 
of  the  sender  of  the  message,  the  message  received  at  the  place  of  des- 
tination is  to  be  deemed  the  original.""  One  who  sends  an  order  by 
telegi-aph  makes  the  company  his  agent  for  the  delivery  of  the  same, 
and  the  receiver  may  put  in  evidence  the  message  as  received."'  This 
is  upon  the  principle  that  any  mistake  of  the  company  in  the  act  of 
transmission  or  delivery  is  the  mistake  of  the  principal  in  the  same 
manner  as  if  a  mistake  should  be. made  by  any  agent  in  the  delivery 
of  any  verbal  message.  In  England  the  message  delivered  to  the 
company  is  deemed  the  primary  evidence,"^  and  a  few  cases  in  this 
country  seem  to  hold  this  view.°^  There  is  reason  for  this  view  where 
the  message  is  the  mere  acceptance  of  an  offer,  where  the  other  party 
has  taken  the  initiative,  but  if  it  contains  an  offer  or  new  conditions 
the  company  would  be  deemed  the  agent  of  the  one  replying  and  the 
message  as  received  would  be  the  original.  There  must,  however,  be 
competent  proof  that  the  sender  sent  or  authorized  the  sending  of 

original  is  beyond  tlie  jurisdiction  Spindell,    164    Mass.    25,    41    N.   B. 

of  the  court,  or  has  been  destroyed,  105;  Western,  &c.  Tel.  Co.  v.  Shot- 

a    copy    of    the    message    received  ter,    71    Ga.    760.      See    Shorter    v. 

may  be  introduced.     See  Elwell  v.  Sheppard,   33   Ala.   648.     But   com- 

Mersick,    50    Conn.    272;     Flint    v.  pare  Williams  v.  Brickell,  37  Miss. 

Kennedy,  33  Fed.   820;    Riordan  v.  682;  Yeiser  v.  Gathers,  97  N.  W.  840. 

Guggerty,  74  la.  688;  Smith  v.  Bas-  '"Durkee   v.   Vermont   C.   R.   Co. 

ton,    54    Md.    138,    39    Am.    R.    355.  29  Vt.  127;   Trevor  v.  Wood,  36  N. 

See,  also,  Oregon,  &c.  Co.  v.  Otis,  Y.   307,  93  Am.  Dec.   511;    State  v. 

100    N.    Y.    446,    53    Am.    R.    221;  Hopkins,    50   Vt.    316;    Saveland   v. 

Western,    &c.    Co.    v.    Kemp   Bros.  Green,  40  Wis.  431. 

55  111.  App.  583.  "  Saveland  v.  Green,  40  Wis.  431; 

"Durkee  v.   Vermont   C.    R.   Co.  Western,    &c.    Tel.    Co.   v.   Shotter, 

29  Vt.   127;    Anheuser-Busch   Ass'n  71  Ga.  760. 

v.  Hutmacher,  127  111.  652,  4  L.  R.  »^  Henkel  v.  Pape,  L.  R.  6  Ex.  7. 

A.  575;   Trevor  v.  Wood,  36  N.  Y.  »» Matteson  v.  Noyes,  25  111.  591; 

307,  93  Am.  Dec.  511;   Saveland  v.  Williams  v.  Brickell,  37  Miss.  682, 

Green,  40  Wis.   431;    Nlckerson  v.  75  Am.  Dec.  88. 
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the  message  in  question.®*  In  an  action  between  the  sender  and  the 
telegraph  company,  as  for  failure  to  properly  transmit  the  message, 
the  primary  evidence  is  the  message  left  with  the  company  for 
transmission.*"  The  rule  for  proving  a  contract  by  telegram  is  the 
same  as  by  letter,  the  best  evidence  being  the  message  received  at  the 
destination  and  the  acceptance  as  contained  in  the  message  delivered 
for  transmission.'® 

§  215.    Bule  do«s  not  exclude  evidence  unless  objection  is  made; 

If  no  objection  is  made  by  the  one  against  whom  the  secondary  or 
inferior  evidence  is  offered  the  rule  excluding  it  will  not  be  enforced, 
even  though  primary  evidence  might  be  obtained.  So  it  frequently 
happens  that  secondary  evidence  is  admitted,  when  it  might  have  been 
excluded  had  proper  objection  been  made.®^  And  it  is  for  counsel  to 
discover,  by  sisking  the  preliminary  question,  whether  the  agreement 


"Smith  V.  Easton,  54  Md.  138, 
39  Am.  R.  355  (but  it  may  be 
found  in  the  signed  message  as 
delivered) ;  Oregon,  &c.  Co.  v.  Otis, 
100  N.  Y.  446,  53  Am.  R.  221. 
And  see  Flint  v.  Kennedy,  33  Fed. 
820;  Howley  v.  Whipple,  48  N.  H. 
487.  See,  also,  Terre  Haute,  &c. 
R.  Co.  V.  Stockwell,  118  Ind.  98, 
20  N.  E.  650. 

"Western,  &c.  Tel.  Co.  v.  Hop- 
kins, 49  Ind.  223.  See,  also,  Cou- 
yers  v.  Postal,  &c.  Co.  92  Ga.  619; 
Western,  &c.  Tel.  Co.  v.  Blance, 
94  Ga.  431;  Western,  &c.  Tel.  Co. 
V.  Smith  (Tex.  Civ.  App.)  26 
S.  W.  216.  But  in  such  an  ac- 
tion it  has  been  held  parol  evi- 
dence may  be  admissible  upon  the 
ground  that  the  delivery  of  a  cer- 
tain message  is  the  substantial 
fact  to  be  proved,  and  that  parol 
evidence  is  as  near  such  fact  as 
the  written  evidence.  Western, 
&c.  Tel.  Co.  V.  Cline,  8  Ind.  App. 
364,  35  N.  B.  564. 

"  Durkee  v.  Vermont  C.  R.  Co. 
29  Vt.  127;  Howley  v.  Whipple, 
48  N.  H.  487;  Wilson  v.  Minneap- 
olis, &c.  R.  Co.  31  Minn.  481;  Save- 


land  V.  Green,  40  Wis.  431;  Smith 
V.  Easton,  54  Md.  138,  39  Am.  R. 
355;  Beach  v.  Raritan,  &c.  R.  Co. 
37  N.  Y.  457.  See,  also,  Kinghome 
V.  Montreal,  &c.  Co.  18  Q.  B.  U. 
C.  60,  71. 

"  Magnay  v.  Knight,  1  Man.  & 
G.  944;  Stevens  v.  Pinney,  8  Taunt. 
327;  Marston  v.  Dean,  7  Car.  &  P. 
13;  Fry  v.  Chapman,  5  Dowl.  265; 
Rex  V.  Padstow,  4  B.  &  Ad.  208; 
Reed  v.  Deere,  7  B.  &  C.  261; 
Wright  V.  Roseberry,  81  Cal.  87, 
22  Pac.  336;  Hattersley  v.  Bur- 
rows, 4  Colo.  App.  538;  Orr,  &c. 
Co.  V.  Hance,  44  Mo.  App.  461; 
Lehigh  Valley,  &c.  Co.  v.  Ward, 
149  Pa.  St.  119.  So,  where  a  party 
testifies  that  he  wrote  a  certain 
letter,  and,  upon  being  asked  if  he 
has  a  copy,  answers  that  he  has, 
and  produces  it,  this  amounts  to 
an  admission  of  its  correctness  on 
his  part,  and  a  waiver  of  the  pro- 
duction of  the  original,  and  he  can- 
not thereafter  complain  of  the  use 
of  such  copy  by  the  other  party 
upon  the  ground  that  it  is  second- 
ary evidence.  Barnett  v.  Wilson, 
132  Ala.  375,  31  So.  521. 
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OT  fact  being  testified  to  is    in  writing,  and  for  the  judge  to  pass 
upon  the  admissibility  of  such  evidence. 

§  216.  Collateral  writings  and  independent  facts. — It  is  some- 
times said  that  there  is  an  exception  to  the  rule  reqiiiring  the  best 
evidence  in  the  case  of  collateral  writing  and  independent  facts  ui 
issue.  But  these  are  cases  iu  which  the  rule  does  not  apply  rather  than 
exceptions  to  the  rule.  There  is  a  clear  distinction  between  proving 
the  existence  of  a  fact  which  has  been  put  in  writing  and  proving  the 
writing  or  contents  of  the  writing  itself.  If  the  essential  fact  to  be 
proved  is  not  the  contents  of  a  written  instrument,  but  an  independent 
fact,  to  which  the  writing  is  merely  collateral,  or  of  which  it  is  merely 
an  incident,  there  is  no  reason  for  the  application  of  the  rule.  In  such 
cases  the  contents  of  the  document  are  no  part  of  the  issue  and  there 
is  no  understanding  that  the  writing  shall  be  the  sole  repository  of  the 
fact.  When  the  parol  evidence  is  as  near  to  the  fact  testified  to  as  the 
writing  itself,  then  each  is  primary.  Thus  the  payment  of  money, 
the  receipt  of  goods,  or  the  settlement  of  an  account  may  be  proved 
by  parol  although  the  act  is  accompanied  by  a  receipt,  but  not  the 
contents  of  the  receipt.*'*  So,  the  fact  that  a  letter  was  written  on 
a  certain  subject  may  be  so  shown  when  the  contents  of  the  letter  are 
not  called  for  and  are  immaterial,^'  or  that  no  deed  of  a  certaiu 
import  is  of  record.'"  And  parol  evidence  may  be  given  of  the 
actual  receipt  of  rents  and  profits  in  an  action  for  accounting, 
though  books  were  kept.'^  So  it  may  be  proved  by  parol  that  new 
notes  were  taken  in  payment  of  a  debt;''^  that  a  dog  was  listed  for 

"Kingsbury  v.   Moses,   45   N.   H.  v.  Simon,  80  Miss.  189,  31  So.  713. 

222;   Meade  v.  Keane,  3  Cranch  C.  "Hines  v.   .Johnston,  95  Ga.  629, 

C.  51;  Berry  v.  Berry's  Adm'rs,  17  23  S.  E.  470;   Lacey  v.  Marnan,  37 

N.   J.   L.   440;    Page  v.   Einstein,   7  Ind.  168. 

Jones  (N.  C),  147;  Wolf  v.  Foster,  "Wilcox   v.    Bates,   58   Wis.   128. 

13    Kans.    116;     Townsend    v.    At-  See,  also,  Beyle  v.  Reid,  31  Kans. 

water,    5    Day    (Conn.),    298.      See,  113,  1  Pac.  264.    But  compare  Wat- 

also,  Jacob  v.  Lindsay,  1  East,  460;  son  v.  Boswell,  25   Tex.   Civ.  App. 

Steele  v.  Lord,  70  N.  Y.  280;  Coon-  379,  61  S.  W.  407. 

rod  V.  Madden,  126  Ind.  197,  25  N.  "Daniel  v.   Johnson,  29  Ga.  207. 

E.   1102;    Davidson  v.   Peck,  4  Mo.  Although  the  last  note  was  secured 

438;    Chambers  v.    Hunt,   22   N.   J.  by   a   trust   deed,    stating   what   it 

L-  552.  was    given    for.     Lawson   v.    Zinn, 

"Knapp  V.  Wing,  72  Vt.  334,  47  48  W.  Va.  312,  37  S.  E.  612.     See, 

Atl.    1075;    Andrews    v.    Jones,    10  also,  Coonrod  v.  Madden,  126  Ind. 

Ala.   460.     But   compare   Kaufman  197,  25  N.  E.  1102. 
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taxation;^'  that  a  third  person  owes  a  debt,  when  notes  evidencing 
the  same  are  not  produced;'*  that  a  claim  was  settled  before  suit 
was  begun ;'°  or  that  a  judgment  had  never  been  satisfied;'®  what  was 
the  consideration  of  a  guaranty,"  and  that  a  letter  or  telegram  had 
been  sent  or  received.'''  So  the  transactions  at  an  auction  may 
be  stated  by  any  one  present,  and  the  value  of  goods  may  be  shown, 
although  the  witness  has  a  bill  showing  their  cost."  Parol  evidence 
may  be  given  of  ownership,  or  that  a  sale  was  made  and  of  the  time 
of  sale,  although  the  contract  was  in  writing;*"  §o  as  to  an  execution 
sale,  its  validity  not  being  in  question.'^  So  it  may  be  shown  that  the 
witness  held  a  mortgage  on  certain  property,  as  well  as  the  amount  of 
the  same.*^  Parol  evidence  may  be  given  that  a  purchase  at  a 
eheriffs  sale  was  for  the  benefit  of  a  third  person,*^  and  that  there 
was  a  fraudulent  combination  at  a  sale  of  land.'*  Time  of  birth 
of  a  person  may  be  proved  by  himself  or  others  cognizant  of  the  fact, 
though  there  is  a  written  family  record  of  births.*'  So  marriage  or 
"Hewitt  V.   State,   121   Ind.   245, 


23  N.  E.  83. 

■*Dufiae  V.   Phillips,   31  Ala.   571. 

"Arnold  v.  Arnold,  20  la.  273. 
See,  also,  Davis  v.  Hare,  32  Ark. 
386. 

"Whiteside  v.  Hoskins,  20  Mont. 
361,  51  Pac.  739.  Or,  it  seems  that 
it  had.  Planters',  &c.  Bank  v.  Bor- 
land, 5  Ala.  531;  Davis  v.  Hare, 
32  Ark.  386. 

"  Nichols  V.  Bell,  1  Jones  (N.  C.) 
32. 

"Knapp  V.  Wing,  72  Vt.  334,  47 
Atl.  1075;  Connor  v.  State,  23  Tex. 
App.  378;  Western,  &c.  Tel.  Co. 
V.  Cline,  8  Ind.  App.  364;  Andrews 
V.  Jones,  10  Ala.  460. 

'» Austin  V.  Boyd,  23  Mo.  App. 
317;  Savannah,  &c.  R.  Co.  v.  Hofli- 
mayer,  75  Ga.  410.  See,  also.  First 
Nat.  Bank  v.  Lippman,  129  Ala. 
608,  30  So.  19  (amount  realized  at 
attachment  sale). 

*>  Thompson  v.  Mapp,  6  Ga.  260; 
Martin  v.  Bowie.  37  S.  Car.  102; 
Gallagher  v.  London,  &c.  Corp.  149 
Pa.  St.  25,  24  Atl.  165;  Street  v. 
Nelson,  67  Ala.   504;    Showman  v. 


Lee,  86  Mich.  556;  Slrrine  v.  Briggs, 
31  Mich.  443.  But  see  Westfield 
Cigar  Co.  v.  Ins.  Co.  169  Mass.  382, 
47  N.  E.  1026;  Price  v.  Wolfer,  33 
Ore.  15,  52  Pac.  759;  Primrose  v. 
Browning,  56  Ga.  369;  Kirkpatrick 
V.  Clark,  132  111.  342,  24  N.  B.  71. 

^  Stanley  v.  Sutherland,  54  Ind. 
339. 

»=File  V.  Springel,  132  Ind.  312, 
31  N.  E.  1054;  Hyde  v.  Shank,  93 
Mich.  535. 

'^  Hoagland  v.  Hoagland,  2  N.  J. 
Eq.  501.  Or  property  held  for  an- 
other, who  furnished  the  consid- 
eration. Elrod  V.  Cochran,  59  S. 
Car.  467,  38  S.  E.  122. 

*' Miltenberger  v.  Morrison,  39 
Mo.  71. 

»=Beeler  v.  Young,  3  Bibb  (Ky.), 
520;  Central  R.  Co.  v.  Coggin,  73 
Ga.  689;  Morrison  v.  Emsley,  53 
Mich.  564;  Evans  v.  Morgan,  2 
Cromp.  &  J.  453;  Morris  v.  Miller, 
4  Burr.  20,  57;  Carskadden  v.  Poor- 
man,  10  Watts  (Pa.),  82,  36  Am. 
Dec.  145;  State  v.  Woods,  49  Kans. 
237;  Dobson  v.  Cothran,  34  S.  Car. 
518. 
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death  may  be  proved  by  parol  and  without  producing  the  registry  or 
certificate,  although  a  registry  is  required  by  law.'°  Tenancy  and 
occupancy,  though  under  a  written  lease,  may  be  praved  by  parol,  but 
not  the  terms  of  the  lease  .*'  So,  the  fact  of  the  leasing  of  a  rail- 
way ;*°  that  certain  land  was  sold  for  a  given  sum;'*  that  a  per- 
son was  omitted  in  a  "will/"  that  a  road  is  a  highway,  though 
never  laid  out;°^  that  certain  lands  are  used  by  a  railroad  for 
depot  grounds;'^  that  a  notice  was  posted,®®  and  that  proof  of  loss 
was  made  to  an  insurance  company,**  may  be  proved  by  parol.  The 
fact  that  unsigned  memoranda  may  exist  does  not  preclude  oral 
testimony  concerning  the  matter  thereia  referred  to,  and  parol  evi- 
dence may  be  given  of  a  verbal  contract,  although  a  written  memo- 
randum relating  to  its  terms  was  made  by  one  of  the  parties  and  read 
at  the  time,°°  or  of  a  verbal  demand,  although  accompanied  by  a  writ- 
ten one,*"  and  of  the  time  at  which  trains  are  due,  although  there  is  a 
printed  timetable.*'  The  fact  that  a  passenger  bought  a  ticket  over 
several  roads,  having  coupons  attached,  may  be  proved  by  parol," 
and  so  may  the  fact  that  a  certain  person  did  business  with  a  certain 


™  Commonwealth  v.  Norcross,  9 
Mass.  492;  Nixon  v.  Brown,  4 
Blackf.  (Ind.)  157;  Commonwealth 
V.  Dill,  156  Mass.  226;  State  v. 
Hodgskins,  19  Me.  155,  36  Am. 
Dec.  742.  And  death.  Holt  v. 
"Weld,  140  Mass.  578,  5  N.  B.  506. 
And  age.  State  v.  Woods,  49  Kans. 
237,  30  Pac.   520. 

"Rayner  v.  Lee,  20  Mich.  384; 
Taylor  v.  Peak,  21  Gratt.  (Va.)  11; 
Twyman  v.  Knowles,  13  C.  B.  222; 
Rex  v.  Inhabitants,  &c.  7  Barn.  & 
C.  611.  But  see  Doe  v.  Harvey, 
1  Moore  &  S.  374,  378;  Gilbert  v. 
Kennedy,  22  Mich.'  18;  Putnam  v. 
Goodall,  32  N.  H.  419. 

"  Central  R.  v.  Whitehead,  74 
Ga.  441. 

•"  Robinson  v.  Tipton,  31  Ala.  595. 

""Bulger  V.   Ross,  98  Ala.   267. 

"Woburn  v.  Henshaw,  101  Mass. 
193,  3  Am.  R.  333. 

"  Fowler  v.  Farmers'  Loan,  &c. 
Co.  21  Wis.  77. 

"  McMillan  v.  Baxley,  112  N.  Car. 


578,  16  S.  E.  845.  See,  also,  Bur- 
lington Gaslight  Co.  v.  Greene,  &c. 
Co.  28  la.  289. 

"'Pelzer  Mfg.  Co.  v.  Sun  Fire, 
&c.  36  S.  Car.  213.  15  S.  B.  562. 
The  question  in  these  cases  being 
merely  as  to  the  substantive  fact 
of  notice  or  proof  of  loss,  and  not 
as  to  the  contents  of  the  writing. 
So  in  Lennartz  v.  Qullty,  191  111. 
174,  60  N.  E.  913,  85  Am.  St.  260, 
an  abstract  of  title  was  held  ad- 
missible as  evidence  of  good  faith 
on  the  part  of  the  purchaser  of 
real  property. 

"Lathrop  v.  Bramhall,  64  N.  Y. 
365;  Adams  v.  Sullivan,  100  Ind. 
8.  See,  also,  Weaver  v.  Crocker, 
49  111.  461;  Pope  v.  Cheney,  68  la. 
563,  27  N.  W.  754;  Moore  v.  Ches- 
ley,  17  N.  H.  151. 

"  Smith  V.  Young,  1  Campb.  439. 

"Chicago,  &c.  R.  Co.  v.  G«orge, 
19  111.  510,  71  Am.  Dec.  239. 

"Central  R.  Co.  v.  Wolff,  74  Ga. 
664. 
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bank,"  and  what  issues  were  determined  in  a  former  suit  may  be  thus 
shown  where  the  record  does  not  show  or  where  the  pleadings  are 
lost."""  So  pajol  evidence  may  be  given  that  a  suit  has  been  tried  and 
that  an  arbitrator  had  been  substituted  by  agreement  for  one  ap- 
pointed by  the  court;*"*  or  that  an  agent  has  been  appointed,  though 
the  appointment  is  ia  writing,  but  the  scope  of  his  powers  must  be 
shown  by  the  writing.*"^  And  it  may  be  stated  generally  that  when 
only  the  identity,  existence  or  genuineness  of  a  writing  is  iavolved 
such  facts  may  be  proved  by  parol,"'  at  least  where,  from  the  nature 
of  the  prosecution  or  action  the  defendant  has  notice  that  he  is 
charged  with  its  possession. 

§  217.  Other  applicationa  of  the  rule. — It  is  sometimes  said  that 
circumstantial  or  indirect  evidence  is  admissible,  in  some  instances 
in  which  it  would  not  otherwise  be  admissible,  because  it  is  the  best 
evidence  obtainable  in  the  particular  case.  Thus,  it  has  been  held 
that  evidence  of  the  habits  of  a  person  killed  at  a  railroad  crossing  is 
admissible  where,  and  only  where,  there  are  no  eyewitnesses,  and  be- 
cause it  is  then  the  best  evidence  that  can  be  obtained.*"*  It  would  seem 
however,  that  in  these  and  similar  cases,  the  question  as  to  the  admis- 
sion of  the  evidence  is  determined  by  a  relaxation  or  strict  enforcement 

"Roe  V.   Bank,   167   Mo.   406,   67  Boul&vard,    &c.    Co.    v.    Kern,    &c. 

S.  W.  303.  See,  also,  Capera  v.  Mig-  Co.   67  N.   J.   L.   279,   51  Atl.   704; 

non  (Tex.  Civ.  App.)  33  S.  W.  882.  McLean  v.   Hertzog,   6  Serg.   &  R. 

'"  Justice  V.  Justice,  3  Ired.  L.  (N.  (Pa.)  154;  Schoenberger  v.  Hack- 
Car.)  58;  Lander  v.  Arno,  65  Me.  man,  37  Pa.  St.  87;  McGinnis  v. 
26;  Hickerson  v.  City  of  Mexico,  58  State,  24  Ind.  500;  Ross  v.  Bruce, 
Mo.  61;  Rake's  Adm'r  v.  Pope,  7  1  Day  (Conn.),  100;  Ayers  v.  Chia- 
Ala.  161;  State  v.  DeWitt,  2  Hill  urn,  3  N.  Mex.  52.  See,  also.  First 
(S.  C),  282;  Butler  v.  Slam,  50  Pa.  Nat.  Bank  v.  First  Nat.  Bank,  116 
St.  456.  Ala.  520,  22  So.  976. 

■"Johnston     v.     Hamburger,     13  "*Coi  v.  Chicago,  &c.  R.  Co.  92 

Wis.   195;    Douglass  v.   Brandon,   6  111.   App.   15;    Chicago,   &c.   R.   Co. 

Bait.  (Tenn.)  58.  v.  Clark,  108  111.  113;    Illinois,  &c. 

■"  Whitfield    V.    Brand,    16   M.    &  R.  Co.  v.  Ashline,  171  111.  313,  49  N. 

W.  282.  E.  521;  Toledo,  &c.  R.  Co.  v.  Bailey, 

""Scott  V.   Jones,   4   Taunt.    865;  145  111.  159,  33  N.  E.  1089.     There 

Read   v.    Gamble,    10    Adol.    &   El.  is    a   conflict   among   the    authori- 

597;    Bucher   v.    Jarratt,   3   Bos.    &  ties  as  to  when,  if  at  all,  such  ev- 

P.  143,  145;   How  v.  Hall,  14  East,  idence    is   admissible,    but   we   are 

274;   Darby  v.   Ouseley,  1   Hurl.   &  not  now  considering  that  question. 

N.  1;  Commonwealth  v.  Messinger,  See  Louisville,  &c  R.  Co.  v.  M'Clish, 

1  Binn.  (Pa.)  273,  2  Am.  Dec.  441;  115  Fed.  268,  and  authorities  cited. 
West   V.    State,   22   N.   J.    L.   212; 
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of  the  rules  in  regard  to  hearsay  or  relevancy  rather  than  by  the  best 
evidence  rule  as  it  is  now  generally  understood  and  applied.  The 
best  evidence  rule  does  not  operate  to  make  evidence  admissible  which 
is  excluded  by  some  other  rule  that  must  be  applied. ^"^  Photographs 
and  maps  are  generally  considered  as  secondary  evidence  and  are  not, 
ordinarily,  admissible  when  the  original  can  conveniently  or  reason- 
ably be  produced  in  court,^""  but  upon  proper  preliminary  evidence 
being  introduced,  they  may,  in  a  proper  case,  be  introduced  in  evi- 
dence when  it  is  impossible  or  highly  inconvenient  to  bring  the 
original  into  court,^"^  and  in  some  instances  their  use  has  been  per- 
mitted even  when  the  original  was  present-^^f  So,  in  a  recent  case 
"X-ray  pictures"  were  admitted  in  evidence  as  the  best  evidence  ob- 
tainable to  show  the  condition  of  the  internal  tissues  of  the  body.^"' 

§  218.  Writing  not  always  best  evidence. — While  it  is  true  that 
a  writing  is  generally  the  best  evidence  of  its  contents,  yet  it  does  not 
necessarily  follow  that  it  is  always  admissible.  It  may  be  irrelevant 
or  too  remote.  So,  it  may  be  excluded  upon  the  ground  that  it  is  a 
mere  copy,  or  because  of  some  other  rule  of  exclusion.  And  there 
are  cases  in  which,  even  if  original,  it  may  not  be  the  best  evidence. 
In  an  action  on  a  certificate  in  an  assessment  life  insurance  company 
the  report  of  experts  as  to  the  cost  of  insurance,  readjustments  and 

'°=See    Reeves    v.    State,    7    Tex.  379,  56  N.  W.  42;  Barker  v.  Town 

App.  276.  of  Perry,  67  la.  146,  25  N.  W.  100; 

""Glllett's  Indirect  &  Collat.  Ev.  State  v.   O'Reilly,  126   Mo.   597,  29 

§§  82,  222;  White,  &c.  Co.  v.  Gor-  S.    W.    577;    Dyson   v.    New   York, 

don,  124  Ind.  495,  24  N.  E.  1053,  19  &c.  R.  Co.  57  Conn.  9,  17  AU.  137, 

Am.     St.     109;     Foster's    Will,    34  14  Am.  St.  82;  Kansas  City,  &c.  R. 

Mich.  21,  23;  Tome  v.  Parkersburg,  Co.  v.  Smith,  90  Ala.  25,  8  So.  43, 

&c.   R.   Co.   39   Md.   36,   17   Am.   R.  31  Cent.  L.  J.  416;  Blair  v.  Pelham, 

540;    Niller  v.   Johnson,  27  Md.   6;  118   Mass.   420;    Franklin  v.   State, 

Bborn  V.  Zimpelman,  47  Tex.  503,  69  Ga.   36,  47  Am.  R.   748;   Church 

26  Am.  R.  315.  See,  also,  Gil-  v.  City  of  Milwaukee,  31  Wis.  512. 
bert  V.  West  End,  &c.  R.  Co.  160         "'Marcy    v.     Barnes,     16     Gray 

Mass.  403,  36  N.  B.  60.  (Mass.),    161,    77    Am.    Dec.    405; 

'"  Leathers  v.   Salvor,   &c.   Co.   3  Haynes  v.  McDermott,  82  N.  Y.  41, 

Woods    (U.   S.   C.   C),   680;    Udder-  37    Am.    R.    538.     See,   also,   Cong- 

zook  v.  Commonwealth,  76  Pa.  St.  don  v.  Howe  Scale  Co.  66  Vt.  255; 

340;   People  v.  Jackson,  111  N.  Y.  Commonwealth  v.  Pope,  103  Mass. 

362,  19  N.  B.  54;  Brown  v.  Gales-  440,    as    to    parol    evidence    when 

burg,  &c.  Co.  132  111.  648,  24  N.  E.  "real"  evidence  is  or  could  be  pro- 

522;    Alberti  v.   New  York,   &c.  R.  duced. 

Co.  118  N.  Y.  77,  23  N.  B.  35;  Cooi>-  ^'«'  City     of    Geneva    v.     Burnett, 

er  V.  St.  Paul,  &c.  R.  Co.  54  Minn.  (Neb.),  91  N.  W.  275. 
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rights  of  members  was  held  inadmissible  upon  the  ground  that  it  was 
not  the  best  evidence,  and  that  the  experts  themselves  should  have 
been  put  upon  the  witness  stand.^^"  In  another  recent  case,  bills  for 
lumber  were  found  in  the  possession  of  a  woman  when  she  died,  and 
a  certain  driver  testified  that  he  hauled  all  the  lumber  that  went  to 
her  place,  but,  as  he  could  not  read,  he  could  not  say  whether  he 
hauled  the  particular  lumber  referred  to  in  the  bills.  The  court  held 
that  the  bills  were  not  admissible  because  they  were  not  the  best 
evidence,  and  that  primary  evidence  could  have  been  furnished  by 
reading  each  item  in  the  bills  and  asking  the  driver  whether  he  hauled 
it  to  the  place  in  question.^^'^  So,  as  already  shown,  there  are  cases  in 
which  the  writing  is  merely  collateral  to  the  real  issue,  or  in  which 
parol  evidence  is  equally  near  to  the  fact  in  question,  and,  in  such 
cases,  even  if  the  writing  is  admissible,  it  is  of  no  higher  grade  than 
parol  evidence  of  such  fact. 

§  219.     Question,  of  admissibility  is  determined  by  court. — As  in 

other  cases  where  the  question  of  the  admissibility  of  evidence  arises, 
so  where  the  question  is  as  to  whether  certain  evidence  should  be  ad- 
mitted or  excluded  under  the  best  evidence  rule,  it  is  for  the  court  to 
determine.  This  is  true,  not  only  where  the  question  is  as  to  whether 
the  rule  applies,  or  as  to  whether  the  evidence  sought  to  be  intro- 
duced is  primary  or  secondary,  but  also  where  secondary  evidence  i? 
sought  to  be  introduced  by  laying  the  proper  foundation.  The  pre- 
liminary proof  necessary  to  lay  the  foundation  is  addressed  to  the 
court,  and  the  question  of  its  sufficiency  is  for  the  court  to  deter- 

"°  Covenant,  &c.  Ass'n  v.  Kent-  rule  excluding  hearsay,  or  some 
ner,  188  111.  431,  58  N.  E.  966.  See,  other  rule  of  exclusion,  rather  than 
also,  Vasse  v.  Mifflin,  4  Wash.  C.  under  the  best  evidence  rule  in  the 
C.  519;  Bland  v.  Bowling,  9  Gill  &  strict  sense.  But  see  1  Best  Ev. 
J.  (Md.)  19;  Hancock  v.  Whybark,  (Morgan's  Ed.)  §  255. 
66  Mo.  672;  McKinnon  v.  Bliss,  21  '"  Pleasanton  v.  Simmons,  2 
N.  Y.  206;  Churchill  v.  Lee,  77  N.  Penne.  (Del.)  477,  47  Atl.  697.  See, 
Car.  341;  Philips  v.  Sampson,  2  also,  Cafiero  v.  Welsh,  Fed.  Cas. 
Head  (Tenn.),  429;  Townsend  v.  No.  2,  286;  Powell's  Heirs  v.  Hen- 
Kerns,  2  Watts  (Pa.),  180.  In  most  dricks,  3  Cal.  427;  Morris  v.  Har- 
of  these  cases,  however,  as  well  mer's  LesseCj  7  Pet.  (U.  S.)  554; 
as  in  many  of  those  cited  in  the  Foster  v.  Davis,  1  Litt.  (Ky.)  71; 
following  note,  although  it  was  Perkins  v.  Buaas  (Tex.  Civ. 
said  that  the  written  evidence  was  App.)  32  S.  W.  240;  Dodge  v. 
not  the  best  evidence,  it  would  Morrow,  14  Ind.  App.  534,  41  N. 
seem  that  the  evidence  was  hear-  E.  967,  43  N.  E.  153;  Bracken  v. 
say,    and    inadmissible    under    the  Dillon,   64   Ga.   243,  37   Am.    R.   70. 
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mine.^^^  And  in  some  jurisdictions  the  matter  is  so  much  within 
the  discretion  of  the  trial  court  that  the  ruliag  of  that  court  will  not 
be  disturbed  upon  appeal  unless  there  is  a  manifest  abuse  of  dis- 
cretion.^^^  It  is  doubtless  true  that  the  court  on  appeal  will  not 
and  should  not  closely  weigh  the  preliminary  evidence,  and  that 
some  latitude  and  discretion  should  be  allowed,  espjBcially  in  admitting 
secondary  evidence  of  lost  instruments  and  the  like,^^*  but  if  there  is 
an  error  of  law  and  the  preliminary  evidence,  in  its  most  favorable 
light,  is  insufficient  in  law  to  justify  the  admission  of  the  secondary 
evidence,  the  court  on  appeal  ought  not  to  hesitate  to  interfere,  unless 
it  appears  that  no  harm  was  done  to  the  complaining  party  by  the 
ruling. 


""Glassell  v.  Mason,  32  Ala.  719 
Bagley  v.  McMickle,  9  Cal.  430 
Witter  v.  Latham,  12  Conn.  392 
Bell  V.  Kenrick,  25  Pla.  778,  6  So. 
868;  Thompson  v.  Thompson,  9 
Ind.  323,  68  Am.  Dec.  638;  Inhab- 
itants, &c.  v.  Inhabitants,  &c. 
(Me.),  14  Atl.  730;  Union,  &c. 
Co.  V.  Gittings,  45  Md.  181;  Page 
v.  Page,  15  Pick.  (Mass.)  368;  Sun 
Ins.  Co.  V.  Earle,  29  Mich.  406; 
Kleinscljmldt  v.  Dunphy,  1  Mont. 
118;  Hill  V.  Barney,  18  N.  H.  607; 
Jackson  v.  Frier,  16  Johns.  (N.  Y.) 
193;  Mason  v.  Libbey,  90  N.  Y.  683; 
Johnson  v.  Arnwine,  42  N.  J.  L. 
451,  36  Am.  R.  527;  Kelly  v. 
Craig,  5  Ired.  (N.  Car.)  129;  Black- 
burn V.  Blackburn,  8  Ohio,  81; 
Flinn  v.  M'Gonigle,  9  Watts  &  S. 
(Pa.)  75. 


But  see  Coleman  v.  Wolcott,  4 
Day  (Conn.),  388.  See,  also,  Gra- 
ham V.  Campbell,  56  Ga.  258. 

"»Bain  v.  Walsh,  85  Me.  108,  26 
Atl.  1001;  Smith  v.  Brown,  151 
Mass.  338,  24  N.  B.  31;  L'Herbette 
v.  Pittsfleld  Nat  Bank,  162  Mass. 
137,  38  N.  E.  368,  44  Am.  St.  354; 
Elwell  V.  Merrick,  50  Conn.  272; 
Wells  V.  Pressy,  105  Mo.  164,  16  S. 
W.  670;  Fremont,  &c.  R.  Co.  v. 
Marley,  25  Neb.  138,  40  N.  W.  948; 
Pearson  v.  Wheeler,  55  N.  H.  41; 
Bonds  V.  Smith,  106  N.  Car.  553,  11 
S.  E.  322;  Gorgas  v.  Hertz,  150  Pa. 
St.  538,  24  Atl.  756. 

"♦McCullough  V.  Davis,  108  Ind. 
292,  9  N.  E.  276. 
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§  220.  Nature  and  effect — Ground  on  which  received. — It  is  said 
that  an  admission  is  a  fact  to  be  proved  by  evidence  rather  than  evi- 
dence to  prove  a  fact — levamen  probationis  rather  than  probatio — 
and  it  has  been  intimated  that  extra  judicial  admissions  of  one 
party  do  not  relieve  the  other  party  from  introducing  evidence 
of  the  fact  referred  to  in  the  admission,  but  simply  operate  to  dis- 
credit the  present  claim  of  the  one  party  by  its  inconsistency  with 
a  former  claim  on  his  part.'^     In  a  sense,  it  is  true,  theoretically 

'  See  1  Greenleaf  Ev.  (16th  ed.)  §  layne's  notes)  554';  2  Wharton's  Ev. 
169;    2   Taylor   on   Ev.      (Chamber-      §  1075,  et  seq. 
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at  least,  that  an  admission  is  ordinarily  a  fact  to  be  proved,  but 
when  it  is  proved  its  effect  is  certainly  not  necessarily  confined  to 
discrediting  the  present  claim  of  a  party  in  the  same  manner  that 
a  witness,  who  is  not  a  party,  is  discredited  by  his  prior  inconsistent 
statements.  On  the  contrary,  if  undenied,  it  may  relieve  the  other 
party  from  proving  the  fact  stated  in  the  admission,  or  throw  the  bur- 
den on  the  party  making  it  to  disprove  such  fact.  At  all  events, 
when  proved,  it  operates  as  evidence  of  the  fact  admitted,  at  least 
as  yielding  a  presumption  or  an  inference  against  the  party  charged, 
or  as  relieving  the  other  party  from  more  formal  proof.  The  true 
theory  upon  which  admissions  of  a  party  are  held  competent  is 
somewhat  difficult  to  ascertain.  It  is  frequently  said  that  they  are 
competent  because  they  are  made  by  the  party  against  his  own  inter- 
est, and  the  ordinary  motives  of  human  conduct  are  sufficient  war- 
ranties for  belief.  Again,  it  is  said  that  they  are  admitted  on  grounds 
of  policy  and  convenience.  But  the  last  statement  is  hardly  a  sat- 
isfactory explanation,  and,  while  the  former  reason  might  be  suffi- 
cient to  justify  their  reception  in  a  majority  of  instances,  yet  it  is 
not  always  true  that  the  admission  appeared  to  be  against  the  party's 
interest  at  the  time  he  made  it.  On  the  contrary,  it  may  be  compe- 
tent although  it  seems  highly  favorable  to  him,  and,  if  called  out 
by  the  other  party,  or  competent  in  explanation  of  what  he  has  called 
out,  it  may  be  received,  although  it  still  appears  favorable  to  the 
party  making  it.  The  true  theory  would  seem  to  be  that,  if  relevant, 
it  is  admissible  against  the  party  making  it,  because,  having  ad- 
mitted the  fact  to  be  true,  he  can  not  complain  if  it  is  treated  as  true, 
and  that  whatever  a  party  has  voluntarily  admitted  to  be  true,  wheth- 
er against  his  interest  or  not,  may  reasonably  be  taken  as  true.^ 

"A  rule  of  procedure  prescribes  party   against  his   own   interest  it 

that   no   proof   need   be   offered   of  may  have  stranger  probative  force, 

a    relevant   fact   which    the    other  but,    as   will    hereafter   be    shown, 

side  has  stated.    It  is,  so  to  speak,  that   is   not   the  only  test  of  the 

one     of   the    rules    of    the    game."  competency  of  admissions.     "It  ia 

Taylor     on     Ev.     (Chamberlaynei's  admissible   because   the  other  side 

notes)    554'.  made  it."     Taylor's  Ev.   (Chamber- 

'This  is  somewhat  in  the  na-  layne's  notes)  554',  citing  Powell 
ture  of  an  "estoppel  element,"  al-  v.  Tarry,  77  Va,  250;  Potter  v.  Mel- 
though  it  is  not  meant  that  the  len,  41  Minn.  487;  Goodnow  v.  Par- 
party  Is  necessarily  estopped  or  sons,  36  Vt.  46;  Robinson  v.  Stuart, 
concluded  by  ordinary  extra  ju-  68  Me.  61;  Crowe  v.  Colbeth,  63 
dicial  and  non-contractual  admis-  Wis.  643;  Com.  v.  Gray,  162  Mass, 
sions.     If  knowingly  made  by  the  458;    Hears  v.   Cornwall,   73  Mich, 
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§  221.  Porm  of  admission — Express  and  implied. — The  form  in 
which  an  admission  is  made  is  generally  immaterial  so  far  as  its 
competency  is  concerned.  Admissions  may  be  made  in  words,*  or  they 
may  be  implied  from  assumed  character,*  acts  or  conduct,*  and,  in 


78.  "Every  individual,"  says  Judge 
Gillett,"  is  under  an  implied  com- 
pact with  society  to  speak  the 
truth.  He  ought  not  to  complain, 
therefore,  if  a  court  of  justice 
should  adjust  his  affairs,  when  re- 
quired to  do  so,  in  accordance  with 
his  statement  concerning  them, 
even  if  he  had  no  interest  at  the 
time  which  was  disserved  by  what 
he  said."  Gillett's  Indirect  &  Col- 
lat.  Ev.  §  2. 

'  And  they  may  also  be  either 
direct  or  Incidental — that  is,  they 
may  be  made  either  in  express  or 
direct  terms  in  regard  to  the  very 
matter  in  question,  or  they  may 
be  involved  and  included  in  the 
admission  of  some  other  fact,  or 
made  incidentally,  by  language  or 
conduct,  in  connection  with  some 
other  matter.  See  1  Bouvier's  Law 
Diet.  (Rawle's  ed.)  102.  For  illus- 
tration of  the  latter  class  see  Malt- 
by  V.  Christie,  1  Bsp.  340,  and  the 
comments  thereon  in  Rankin  v. 
Horner,  16  East,  191,  193;  Holt  v. 
Squire,  Ry.  &  M.  282;  Beattyville 
Coal  Co.  V.  Hoskins  (Ky.),  44  S. 
W.  363;  Sears  v.  Kings  County,  &c. 
R.  Co.  152  Mass.  151,  25  N.  E.  98; 
Harrington  v.  Gable,  81  Pa.  St. 
406;  Cahill  v.  Patterson,  30  Vt.  592; 
Wilkinson  v.  Drew,  75  Me.  360; 
Broschart  v.  Tuttle,  59  Conn.  1,  21 
Atl.  925,  11  L.  R.  A.  33;  Nave  v. 
Flack,  90  Ind.  205,  46  Am.  R. 
205;  Day  v.  Gregory,  60  111.  App. 
34;  Galveston,  &c.  R.  Co.  v.  Hert- 
zig,  3  Tex.  Civ.  App.  296,  22  S.  W. 
1013;  House  v.  Cessna,  6  Tex.  Civ. 
App.  7,  24  S.  W.  962;  Page  v.  Mer- 
win,  54  Conn.  426,  8  Atl.   675. 


*Bevan  v.  Williams,  3  T.  R.  635; 
Dickinson  v.  Coward,  1  B.  &  Aid. 
677,  679;  Radford  v.  Mcintosh,  3 
T.  R.  632;  Rex  v.  Gardner,  2 
Campb.  513;  Peacock  v.  Harris,  10 
East,  104;  Like  v.  Howe,  6  Bsp.  20. 
This,  or  a  similar  rule,  generally 
obtains  where  a  company  contracts 
or  has  been  contracted  with  as  a 
corporation,  where  a  person  holds 
himself  out  as  a  stockholder  and 
acts  as  such,  and  the  like,  although 
the  element  of  estoppel  is  usually 
present,  and  the  rule  applied  is 
part  of  the  law  of  estoppel  rather 
than  a  mere  rule  of  evidence.  For 
illustrative  cases  see  Jones  v.  Ko- 
komo,  &c.  Ass'n,  77  Ind.  340; 
Smelser  v.  Wayne,  &c.  Co.  82  Ind. 
417;  Brickley  v.  Edwards,  131  Ind. 
3,  30  N.  E.  708;  Com'rs,  &c.  v. 
Bolles,  94  U.  S.  104;  Reynolds  v. 
Myers,  51  Vt.  444;  Sanger  v.  Upton, 
91  U.  S.  56;  Sun  Ins.  Co.  v.  Kountz 
Line,  122  U.  S.  583,  7  Sup.  Ct. 
1278;  Irby  v.  Kitchell,  42  Ala.  438 
(administrator  or  trustee);  Shel- 
byville  v.  Shelbyville,  &c.  Co.  1 
Mete.  (Ky.)  54,  57  (public  officer); 
North  St.  Louis,  &c.  Church  v.  Mc- 
Gowan,  62  Mo.  279. 

♦Moriarty  v.  London,  &c.  R.  Co. 
L.  R.  5  Q.  B.  314;  Nicholls  v. 
Downes,  1  M.  &  Rob.  13;  Thomp- 
son V.  Davenport,  9  B.  &  C.  78, 
17  E.  C.  L.  335;  Jones  v.  State, 
59  Ark.  417;  Snell  v.  Bray,  56 
Wis.  156;  Corliss  v.  Grow.  58 
Vt.  702;  Readman  v.  Conway,  126 
Mass.  374;  Chicago,  &c.  R.  C3o. 
V.  McMahon,  103  111.  485;  Lobb  v. 
Lobb,  26  Pa.  St.  327;  Floyd  County 
V.   Morrison,  40  la.   188;   Brownell 
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some  instances,  even  from  silent  acquiescence."  But,  in.  order  that 
admissions  may  be  inferred  from  silence  or  acquiescence  it  must 
usually  appear  that  the  language  or  the  conduct  in  question  was 
known  and  understood  by  the  party  claimed  to  have  acquiesced  there- 
in* and  that  he  was  naturally  called  upon  to  take  some  action  or  make 
some  response  thereto.'  Such  evidence  should  be  received  with  cau- 
tion,' but,  if  it  is  uncertain  whether  the  party  claimed  to  have  ac- 


V.  Town  of  Greenwich,  44  Hun  (N. 
Y.),  611;  Steed  v.  Knowles,  97  Ala. 
573,  12  So.  75;  Northern  Electrical, 
&c.  Co.  V.  J.  C.  Wagner  Co.  108 
Wis.  584,  84  N.  W.  894;  Southern 
Exp.  Co.  v.  Thornton,  41  Miss.  216; 
City  of  NewiKjrt  News  v.  Potter, 
122  Fed.  321;  Seldenspenner  v. 
Metropolitan,  &c.  Ins.  Co.  175  N. 
Y.  95,  67  N.  B.  123. 

»Doe  V.  Allen,  3  Taunt.  78,  80; 
Doe  V.  Pye,  1  Esp.  364;  Doe  v. 
Forster,  13  Bast,  405;  Springer  v. 
Byram,  137  Ind.  15,  25,  36  N.  E. 
361;  Masons,  &c.  Ass'n  v.  Brock- 
man,  26  Ind.  App.  182,  59  N.  E. 
401;  Perry  v.  Johnston,  59  Ala. 
64S;  Commonwealth  v.  Call,  21 
Pick.  (Mass.)  515;  Greene  v.  Dock- 
endorf,  13  Minn.  70;  Foster  v. 
Trenary,  65  la.  620,  22  N.  W.  898; 
Meracle  v.  Down,  64  Wis.  323,  25 
N.  W.  412;  Block  v.  Hicks,  &  Co. 
27  Ga.  522;  Murray  v.  Bast  End 
Imp.  Co.  22  Ky.  L.  R.  1477,  60  S. 
W.  648;  Bathke  v.  Krassin,  82 
Minn.  226,  84  N.  W.  796. 

•Dean  v.  State,  105  Ala.  21,  17 
So.  28,  and  People  v.  Koemer,  154 
N.  Y.  355,  48  N.  B..  730  (party  un- 
concious  from  injury);  Joseph!  v. 
Furnish,  27  Ore.  260,  41  Pac.  424 
(party  not  within  hearing) ;  Lan- 
ergan  v.  People,  39  N.  Y.  39  (party 
asleep) ;  Wright  v.  Maseras,  56 
Barb.  (N.  Y.)  521  (a  foreigner  who 
did  not  understand  the  language); 
Tufts  V.  City  of  Charleston,  4  Gray 
(Mass.),  537   (party  deaf);   Martin 


V.  Capital  Ins.  Co.  85  la.  643,  52 
N.  W.  534;  Leach  v.  Dickerson,  14 
Ind.  App.  375,  42  N.  B.  1031  (party 
not  within  hearing);  Cabiness  v. 
Holland  (Tex.  Civ.  App.),  30 
S.  W.  63.  So  he  must  ordinarily 
know  the  actual  facts  as  to  the 
truth  or  falsity  of  the  statements. 
Commonwealth  v.  Kenney,  12  Mete. 
(Mass.)  235,  46  Am.  Dec.  672;  Ed- 
wards V.  Williams,  3  Miss.  (2 
How.)  846;  Davis  v.  Gallagher,  124 
N.  Y.  487,  26  N.  E.  1045;  Hayslep 
V.  Gymer,  1  Adol.  &  El.  162.  See, 
also,  McElmurray  v.  Turner,  86  Ga. 
215,  12  S.  E.  359. 

'Lawson  v.  State,  20  Ala.  65,  56 
Am.  Dec.  182;  Kohn  v.  Richmond, 
&c.  R.  Co.  37  S.  Car.  1.  16  S.  B. 
376,  24  Li.  R.  a.  100;  Giles  v.  Van- 
diver,  91  Ga.  192,  17  S.  E.  115;  Wil- 
kins  V.  Stidger,  22  Cal.  231,  83  Am. 
Dec.  64;  Slattery  v.  People,  76  111. 
217;  Bright  v.  CofEman,  15  Ind.  371, 
77  Am.  Dec.  96;  Broyles  v.  State, 
47  Ind.  251;  Churchill  v.  FuUiam, 
8  la.  45;  Drury  v.  Hervey,  126  Mass. 
519;  Whitney  v.  Houghton,  127 
Mass.  527;  Cesser  v.  Paul,  41  N.  H. 
24,  77  Am.  Dec.  753;  Pierce's  Adm'r 
V.  Pierce,  66  Vt.  369;  Gibney  v. 
Marchay,  34  N.  Y.  301;  Bank  of  B. 
N.  A.  V.  Delafleld,  126  N.  Y.  410, 
418;  Thomas  v.  Gage,  141  N.  Y. 
506,  36  N.  E.  385. 

"Moore  v.  Smith,  14  Serg.  &  R. 
(Pa.)  388;  Larry  v.  Sherburne,  2 
Allen  (Mass.),  34. 


3ir 


WHEN  RECEIVED. 


[§  223. 


quiesced  therein  heard  and  understood  the  statements,  the  question 
is  usually  one  for  the  jury  to  determine.* 

§  222.  When  admissions  should  be  received. — It  is  said  by  Chief 
Baron  Pollock,  in  an  interesting  case,  that  "if  a  party  has  chosen  to 
talk  about  a  particular  matter,  his  statement  is  evidence  against 
himself."^"  But  not  everjiihing  that  a  party  may  say  is  admissible 
against  him.  It  is  not  necessary  that  the  admission  should  be  of  the 
prtucipal  fact  or  aU  of  a  series  of  facts  in  dispute  ;^^  but  it  must  re- 
late to  the  subject  matter  of  the  issue  in  such  a  way  as  to  be  rele- 
vant, or  at  least  fairly  justify  or  permit  an  inference  to  be  drawn 
concerning  the  matter  in  issue.^^  So,  admissions  must,  ordinarily, 
be  of  matters  of  fact  and  not  mere  opinions  as  to  the  law.^'  It  is 
not  always  necessary,  however,  that  the  party  making  the  statement 
should  actually  have  personal  knowledge  of  the  facts  admitted.^*  And, 
according  to  the  weight  of  authority,  parol  evidence  of  admissions 
may  be  introduced  against  the  party  making  them,  as  primary  evi- 
dence, although  they  relate  to  the  contents  of  a  written  instrument.^' 


'Commonwealth  v.  Stiney,  126 
Mass.  49;  State  v.  Perkins,  3 
Hawks  (la  N.  Car.)  377;  Berry  v. 
Stete,  10  Ga.  511.  "Where  a  party 
is  near  enough  to  hear  It  is  almost 
a  necessary  inference  that  he  did 
hear,"  and  it  should  go  to  the  jury. 
State  T.  McCourry,  128  N.  Car.  594, 
38  S.  B.  883,  quoted  and  followed 
In  Virginia,  &c.  Co.  v.  Kirven,  130 
N.   Car.   161,  41  S.  B.  1,  2. 

•"Darby  v.  Ouseley,  1  H.  &  N.  1. 

"Lamar  v.  Pearre,  90  Ga.  377, 
17  S.  E.  92;  Stansell  v.  Leavitt,  51 
Mich.  536,  16  N.  W.  892;  Hooper 
V.  Browning,  19  Neb.  420,  27  N.  W. 
419;  Munger  v.  Silsbee,  64  Pa.  St. 
454. 

"Zenker  v.  Cowan,  84  Ind.  395; 
Druck  V.  Nicolai,  16  Ore.  512,  19 
Pac.  650;  Fleming  v.  City  of 
Springfield,  154  Mass.  520,  28  N,  E. 
910;  Kinney  v.  Folkerts,  78  Mich. 
687,  44  N.  W.  152;  Van  Fossen  v. 
Mosher,  38  Kans.  417,  17  Pac.  95; 
Broschart  v.  Tuttle,  59  Conn.  1,  21 


Atl.  925;  Albertson  v.  Williams,  97 
N.  Car.  264,  268,  1  S.  E.  841;  Cook 
V.  Barr,  44  N.  Y.  156. 

"Crockett  v.  Morrison,  11  Mo.  3; 
Boston,  &c.  Manufactory  v.  Mes- 
singer,  2  Pick.  (Mass.)  223;  Morgan 
V.  Patrick,  &c.  7  Ala.  185;  Rice  v. 
Ruddiman,  10  Mich.  125;  Polk's 
Lessee  v.  Robertson,  1  Overt 
(Tenn.)  456.  But  see  Lewis  v. 
Harris,  31  Ala.  689.  Nor  is  a  mere 
statement  that  a  party  will  claim 
no  damages  an  admission  that  he 
has  not  been  damaged.  DriscoU 
v.  City  of  Taunton,  160  Mass.  486, 
36  N.  E.  495. 

"  Sparr,  &c.  v.  Wellman,  11  Mo. 
230;  Chapman  v.  Chicago,  &c.  R. 
Co.  26  Wis.  295,  7  Am.  R.  81; 
Kitchen  v.  Robbins,  29  Ga.  713. 
But  if  expressly  stated  as  mere 
hearsay  they  are  not  admissible. 
Merchants'  Despatch.  &c.  Co.  v. 
Joesting,  89  111.  152. 

'=Slatterie  v.  Pooley,  6  M.  &  W. 
664;   Barle  v.  Picken,  5  Car.  &  P. 
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So,  a  provision  requiring  a  written  acknowledgment  or  new  promise 
in  order  to  take  a  debt  out  of  the  statute  of  limitations,  does  not 
preclude  admissione  of  the  debtor  to  prove  payment  of  principal  or 
interest.*^  But  it  has  been  held  that  if  evidence  of  a  demand  is  not  ad- 
missible, parol  admissions  of  one  upon  whom  it  is  claimed  to  have  been 
made  are  not  admissible.*'  Although  verbal  admissions  are  more  likely 
to  be  misunderstood  than  written  admissions,  especially  when  made 
casually,  yet  this,  of  itself,  is  no  reason  why  they  should  not  be  re- 
ceived in  a  proper  case,  and  when  imequivocal  and  clearly  established 
they  may  be  just  as  effective.  The  authorities  already  cited  show 
that  they  have  been  received  in  cases  of  many  different  kinds  as 
showing,  or  tending  to  show,  facts  relevant  to  the  issue  or  deemed 
relevant  thereto,  and  it  is  sufBcient,  by  way  of  illustration  here,  to  re- 
fer to  a  few  additional  cases  in  which  they  have  been  received. 
Thus  the  intent  of  a  party,  in  a  proper  case,  may  be  shown  by  his 
admissions,*'  especially  where  domicile  is  in  question.'*  So,  admis- 
542;  Moray  v.  Hoyt,  62  Conn.  542,      the  other   party   to   prove  admis- 


26  Atl.  127,  19  L.  R.  A.  611;  Smith 
V.  Palmer,  6  Gush.  (Mass.)  513; 
Commonwealth  v.  Wesley,  166 
Mass.  248,  44  N.  E.  228;  Edgar  v. 
Richardson,  33  Ohio  St.  581,  31  Am. 
R.  571;  Edwards  v.  Tracy,  62  Pa. 
St.  374;  Taylor  v.  Peck,  21  Gratt.' 
(Va.)  11;  Williams  v.  Brickell,  37 
Miss.  682;  Blackington  v.  City  oi 
Rockland,  66  Me.  332;  Dunbar  v. 
United  States,  156  U.  S.  185,  15  Sup. 
Ct.  325;  Gillett's  Indirect  &  Col- 
lat.  Ev.  §§  17,  18.  But  see  Law- 
less V.  Queale,  8  Ir.  L.R.  382;  Hal- 
liburton v.  Fletcher,  22  Ark.  453; 
Mason  v.  Park,  4  111.  (3  Scam.)  532; 
Pox  V.  People,  95  111.  71;  Grimes 
V.  Fall,  15  Cal.  63;  Mandeville  v. 
Reynolds,  68  N.  Y.  528;  Flournoy 
V.  Newton,  8  Ga.  306;  Metzer  v. 
State,  39  Ind.  596;  Comet  v.  Ber- 
telsman,  61  Mo.  118;  Griffith  v. 
Huston,  7  J.  J.  Marsh.  (Ky.)  385; 
Morgan  v.  Patrick,  &c.  7  Ala.  185; 
Threadgill  v.  White,  11  Ired.  L. 
(N.  Car.)  591.  So  where  the  testi- 
mony of  a  party  to  the  record  as 
given  in  a  prior  suit  Is  offered  by 


sions  it  is  not  objectionable  on 
the  ground  that  the  witness  himself 
can  be  produced.  Stevenson  v. 
Ebervale,  &c.  Co.  201  Pa.  St.  112, 
50  Atl.  818.  Compare  Bullard  v. 
Bullard,  112  la.  423,  84  N.  W.  513. 
In  many  jurisdictions  parol  evi- 
dence can  not  be  given  of  instru- 
ments formally  acknowledged  ahd 
attested,  but  that  subject  is  treated 
elsewhere. 

"First  Nat.  Bank  v.  Ballou,  49 
N.  Y.  155. 

"Hackenburg  v.  Gartskamp,  30 
La.  Ann.  898.  See,  also,  Bissell  v. 
Erwin,  10  La.  Ann.  527. 

"  Gregory  v.  Frothingham,  1  Nev. 
253;  Clark  v.  McGraw,  14  Mich. 
139;  Baldwin  v.  Blanchard,  15 
Minn.  489;  Briggs  v.  Town  of 
Georgia,  15  Vt.  61;  Carver  v. 
Husky,  79  Mo.  509;  Fuller  v.  Kel- 
sey,  4  Brewst.  (Pa.)  104;  Passa- 
vant  V.  Canter,  62  Hun  (N.  Y.), 
623,  17  N.  Y.  37.  But  see  Harris 
V.  Tyson,  24  Pa.  St.  347,  64  Am. 
Dec.  661. 

"Ennis   v.    Smith,   14   How.    (U. 
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eions  may  be  received  as  proving  or  tending  to  prove  marriage,^"  al- 
though it  is  otherwise  in  some  jurisdictioiis,  where  record  evidence 
is  required,  and"  corroborative  evidence  of  cohabitation  or  the  like 
may  be  necessary  to  establish  marriage.^^  Knowledge^"  or  motive''* 
may  also  often  be  shown  by  admissions  the  same  as  intent. 

§  223.  Difference  between  admissions  and  inconsistent  state- 
ments of  witnesses. — A  formal  judicial  admission  is  usually  conclu- 
sive, and  does  away  with  the  need  for  evidence  of  the  fact  admitted. 
But  ordinary  admissions  made  out  of  court  are  much  like  prior 
inconsistent  statements  of  a  witness  made  out  of  court,^*  and  not 
only  the  fact  that  they  were  made  may  be  disputed,  but  also  their 
truth,  as  a  general  rule,''^  if  there  is  no  element  of  estoppel  present. 

Mass.  163;  Commonwealth  v.  Jack- 


S.)  400;  Wright  v.  City  of  Boston, 
126  Mass.  161;  Thorndike  r.  City 
of  Boston,  1  Met.  (Mass.)  242;  Kill- 
burn  V.Bennett, 3  Met.  (Mass.)  199; 
Burgess  v.  Clark,  3  Ind.  250  (post- 
mark on  letter  admissible  to  show 
writer  out  of  the  state) ;  Kennedy 
V.  Ryall,  67  N.  Y.  379;  Brodie  v. 
Brodie,  2  Sw.  &  Tr.  259.  See,  also, 
Lougee  v.  Washburn,  16  N.  H.  134; 
Town  of  Cavendish  v.  Town  of 
Troy,  41  Vt.  99.  But  mere  vague, 
unexecuted  expressions  of  interest 
are  not  sufficient.  City  of  Bangor 
V.  Inhabitants,  &c.  47  Me.  97;  Pres- 
ident, &c.  College  V.  Gere,  5  Pick. 
(Mass.)  370.  See,  also.  Parsons  v. 
City  of  Bangor,  61  Me.  457;  Lord 
Somerville's   Case,    5   Ves.   Jr.    750. 

"  Regina  v.  Newton,  2  M.  &  Rob. 
503,  505;  Miles  v.  United  States, 
103  U.  S.  304;  Commonwealth  v. 
Holt,  121  Mass.  61;  SUte  v.  Hodgs- 
kins,  19  Me.  155;  Greenawalt  v.  Mc- 
Enelley,  85  Pa.  St.  352;  Squire  v. 
State,  46  Ind."  459;  Wolverton  v. 
State,  16  Ohio,  173;  State  v.  San- 
ders, 30  la.  582. 

"  See  R.  v.  Savage,  13  Cox  C.  C. 
178;  Regina  v.  Flaherty,  2  C.  &  K. 
782;  Weinberg  v.  State,  25  Wis. 
370;  State  v.  Roswell,  6  Conn.  446; 
Commonwealth     v.     Littlejohn,     15 


son,  11  Bush  (Ky.),  679;  Dove  v. 
State,  3  Heisk.    (Tenn.)    348. 

^Williams  v.  Dickenson,  28  Fla. 
90,  9  So.  847;  White  v.  Reed,  15 
Conn.  457;  Miller  v.  Cook,  124  Ind. 
101,  24  N.  E.  577;  High  v.  Kistner, 
44  la.  79;  Jones  v.  Hopkins,  32  la. 
503;  Rodriguez  v.  Espinoza  (Tex.), 
25  S.  W.  669. 

"Burnham  v.  Jenness,  54  Vt. 
272;  Fulmer  v.  Williams,  122  Pa. 
St.  191,15  Atl.  726,  1  L.  R.  A.  603, 
9  Am.  St.  88;  Potter  v.  Mellen,  41 
Minn.  487,  43  N.  W.  375. 

"But  declarations  of  a  witness, 
not  a  party,  introduced  to  impeach 
him  merely  go  to  his  credibility, 
and  are  not  substantive  evidence 
of  the  fact  they  affirm.  Watts  v. 
Starr,  86  Ga.  392,  12  S.  E.  585; 
Davis  V.  Hardy,  76  Ind.  272;  Balti- 
more, &c.  R.  Co.  V.  Rambo,  59  Fed. 
75.  The  same  rule  has  been  ap- 
plied in  Michigan  to  admission  of 
a  party.  Eastman  v.  Lake  Shore, 
&c.  R.  Co.  101  Mich.  597,  60  N.  W. 
309;  King  v.  Ford  River,  &c.  Co. 
93  Mich.  172.  53  N.  W.  10. 

'^  See  Rex  v.  Neville,  Peake's  Cas. 
91;  Nicholls  v.  Downes,  1  Mood. 
&  R.  13;  Morris  v.  Miller,  4  Burr. 
2057;  Skaife  v.  Jackson,  3  B.  &  C. 
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There  is  one  important  distinction  in  practice,  however,  for  it  is 
not  necessary  in  the  case  of  an  admission  by  a  party  to  the  action, 
whether  a  witness  or  not,  to  lay  a  foundation  by  first  asking  him  if 
he  did  not  make  such  a  statement;"'  nor  can  he  support  his  testimony 
by  corroborative  statements  made  outside  of  court.^' 

§  224.    To  whom  they  may  be  made. — There  is  no  rule  of  law  re- 

Iquiring  admissions  to  be  made  to  a  party  or  his  agent,  and,  so  far 

'as  their  competency  or  admissibility  is  concerned,  they  may  be  made 

to  a  stranger  as  well  as  to  the  adverse  party  or  his  agent.^'    But 


421.  So  the  party  making  them 
may  have  believed  at  the  time  that 
they  were  in  his  own  interest, 
rather  than  against  it,  and  if  part 
of  a  statement  is  introduced  as  an 
admission  against  him  he  is  enti- 
tled to  have  his  entire  statement  on 
the  subject  introduced,  although 
part  of  it  may  consist  in  declara- 
tions in  hig  own  favor  not  other- 
wise admissible.  Steele  v.  Wood, 
78  N.  Car.  365;  Williams  v.  Mower,. 
29  S.  Car.  332;  Hormann  v.  Wirtel, 
59  Mo.  App.  646;  Insurance  Co.  v. 
Newton,  22  Wall.  (U.  S.)  32,  35; 
Grattan  v.  Metropolitan,  &c.  Ins. 
Co.  92  N.  Y.  274,  44  Am.  R.  272; 
People  V.  DriscoU,  107  N.  Y.  414; 
Rouse  V.  Whited,  25  N.  Y.  170,  82 
Am.   Dec.   337,   and   note. 

"Buck  V.  Maddock,  167  111.  219, 
47  N.  B.  208;  Brown  v.  Calumet 
River  R.  Co.  125  111.  600,  18  N.  E. 
283;  Collins  v.  Mack,  31  Ark.  684, 
694;  Belt  v.  State,  103  Ga.  12,  29 
S.  E.  451;  Rose  v.  Otis,  18  Colo. 
59,  31  Pac.  493;  State  v.  Brown, 
1  Pen.  (Del.)  286,  40  Atl.  938;  Cof- 
fin V.  Bradbury,  3  Idaho,  770,  35 
Pac.  715;  State  v.  Forsythe,  99  la. 
1,  68  N.  W.  446;  Bullard  v.  Bullard, 
112  la.  423,  84  N.  W.  513;  Southern 
K.  R.  Co.  V.  Painter,  53  Kans.  414 
36  Pac.  731;  Wisconsin,  &c.  Mill 
Co.  V.  Schuda,  72  Wis.  277,  39  N. 
W.  558;  Kirk  v.  Garrett,  84  Md. 
383,  35  Atl.  1089;  State  v.  Freeman, 


43  S.  Car.  105,  20  S.  E.  974;  Hart  v. 
Pratt,  19  Wash.  560,  53  Pac.  711; 
Logansport,  &c.  Tp.  Co.  v.  Heil, 
118  Ind.  135,  136,  20  N.  E.  703; 
Blossom  V.  Barrett,  37  N.  Y.  434, 
438. 

"  Logansport,  &c.  Tp.  Co.  v.  Heil, 
118  Ind.  135,  20  N.  E.  703;  Moeler- 
ing  V.  Smith,  7  Ind.  App.  451,  457, 
34  N.  E.  675;  Clark  v.  HufCaber's 
Adm'r,  26  Mo.  264;  Hunt  v.  Roy- 
lance,  11  Cush.  (Mass.)  117;  Royal 
V.  Chandler,  79  Me.  265,  9  Atl.  615. 

As  already  stated,  however, 
where  part  of  what  he  said  is  in- 
troduced against  him  he  is  entitled 
to  have  his  entire  statement  intro- 
duced. 

'''Secor  V.  Pestana,  37  111.  525; 
Brown  v.  Matthews,  79  Ga.  1,  4 
S.  E.  13;  Gregory  v.  Common- 
wealth, 121  Pa.  St.  611,  15  Atl.  452, 
6  Am.  St.  804;  Schwartz  v.  Hersker, 
140  Pa.  St.  550,  21  Atl.  401;  Carpen- 
ter V.  Tucker,  98  N.  Car.  316,  3  S. 
E.  831;  Bartlett  v.  Falk,  110  la. 
346,  81  N.  W.  602;  Abbott  v.  Pratt, 
16  Vt.  626.  See,  also,  Hinters  v. 
Hinters,  114  Mo.  26,  21  S.  W.  456 
(admission  to  attorney  of  the  other 
party).  A  charge  of  collusion  be- 
tween defendant  and  plaintiff's 
agent  will  not  render  incompetent 
an  admission  made  by  plaintiff  to 
such  agent.  Cramer  v.  Gregg,  40 
111.  App.  442. 
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their  effect  or  weight  may  sometimes  depend  largely  upon  the  person 
to  whom  they  are  made,  as  well  as  the  circumstances  under  which 
they  are  made.  So  it  has  been  held  that  an  admission  will  not  be 
as  readily  implied  from  language  casually  addressed  to  a  stranger 
as  it  would  be  from  language  addressed  to  the  adverse  party  in  re- 
sponse to  a  direct  question  or  demand  from  him."'  And  while 
admissions  may  be  implied  from  acquiescence  in  statements  made 
by  third  persons,^"  they  are  not  so  readily  implied  from  mere  silence 
and  apparent  acquiescence  in  the  language  or  conduct  of  one  who 
is  a  stranger  as  they  are  where  he  is  a  party  in  interest.'^ 

§  225.  Admissioiis  implied  from  condiict. — Admissions  and  rep- 
resentations implied  from  conduct  or  silent  acquiescence  rightfully 
acted  upon  by  another  party  may  constitute  an  estoppel,  and  in  most 
of  such  cases  some  element  of  estoppel  is  present;  but  admissions 
may  be  so  implied  and  the  evidence  thereof  received  for  what  it  is 
worth,  even  when  the  circiunstances  are  such  that  they  are  not  con- 
clusive and  binding  as  an  estoppel.  The  subject  of  estoppel  will 
be  elsewhere  considered,  and  this  and  the  following  sections  in  this 
chapter  relative  to  admissions  by  conduct  will  deal  with  the  sub- 
ject regardless  of  any  question  of  estoppel,  although  in  some  of  the 
cases  referred  to  an  estoppel  element  may  have  been  present. 
Payment  of  interest  or  a  part  of  a  debt  is,  prima  facie  at 
least,  an  admission  of  indebtedness,*^  and  that  the  person  to 
whom  the  money  is  paid  is  the  proper  person  to  receive  it,  although 
not  necessarily,  as  against  the  receiver,  that  the  payer  is  the  person 
legally  bound  to  pay  it."    So,  returning  property  for  taxation,  list- 

"  Gregory  v.  Commonwealth,  121  ance  with  a  contract  Is  evidence  of 

Pa.  St.  611,  15  Atl.  452,  6  Am.  St.  an  admission  of  Its  validity.     Gor- 

804;    Bentley's  Appeal,   99  Pa.   St.  don  v.  Parker,  10  La.  56.    See,  also, 

500.  Town  of  Sharon  v.  Town  of  Salls- 

"°  Boston,  &c.  R.   Co.  v.  Dana,  1  bury,  29  Conn.  113;   Inhabitants  of 

Gray  (Mass.),  83.  Harpswell   v.    Phipsburg,   16   Shep. 

"See  Larry  v.  Sherburne,  2  Al-  (Me.)    313;    Turrentine   v.   Grigsby, 

len   (Mass.),  34;   Commonwealth  v.  118  Ala.  380,  23  So.  666.    The  entry 

Densmore,    12    Allen    (Mass.),    535,  of  a  charge  to  a  particular  person, 

538;  Moore  v.  Smith,  14  Serg.  &  R.  or  sending  him  a  bill  therefor  is 

(Pa.)  388;  Hackett  v.  Callender,  32  an  admission   that  they  were  fur- 

Vt.  97,  106;   Child  v.  Grace,  2  Car.  nished    on    his    credit.      Storr    v. 

&  P.  193,  12  E.  C.  L.  522.  Scott,  6  C.  &  P.  241;   Thompson  v. 

"Washer  v.  White,  16  Ind.  136;  Davenport,  9  B.  &  C.  78,  86,  90. 

Floyd    County  v.   Morrison,   40   la.  ''James   v.    Biou,    2    Sim.    &    St. 

188.    And,  in  general,  part  compll-  600,    606;     Chapman    v.    Beard,    3 

Anstr.  942. 
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ing  debts,  and  the  like,  are  acts  from  which  admissions  may  be  im- 
plied against  the  party.'*  Asking  time  to  pay  a  note  or  bill  may  con- 
stitute an  admission  of  the  holder's  title,  and  the  signature  of  the 
party  requesting  the  time,  and  the  iadorsement  or  acceptance  of 
a  note  or  bill  may  constitute  an  admission  of  the  truth  of  the  facts 
recited  in  it.'°  A  tender  admits  a  liability  to  the  extent  of  the  sum 
tendered,*'  and  when  made  after  suit,  it  may  even  admit  the  con- 
tract sued  on'^  and  the  right  of  the  plaiatifE  in  the  character  in  which 
he  sues.'*  So,  on  the  other  hand,  when  the  person  to  whom  a  tender 
is  made,  or  upon  whom  a  notice  is  served  or  a  demand  made,  ob- 
jects on  one  ground  alone  this  is,  in  general,  an  admission  that  there 
are  no  other  objections.''    An  offer  by  the  owner  of  land  to  sell  it 


"Hubbard  v.  Moore,  67  Vt.  532, 
32  Atl.  465;  Richardson  v.  Hitch- 
cock, 28  Vt.  757;  Steed  v.  Knowles, 
97  Ala.  573,  12  So.  75;  Arnold  v. 
Skaggs,  35  Cal.  684.  The  omission 
of  a  claim  by  a  bankrupt  in  his 
schedule  of  debts  due  him  is  an  ad- 
mission that  it  is  not  due.  NichoUs 
V.  Downes,  1  M.  &  Rob.  13;  Hart 
V.  Newman,  3  Campb.  13.  See,  also, 
Sears  v.  Kings  County  El.  R.  Co. 
152  Mass.  151.  25  N.  B.  98.  So 
where  a  party  omits  to  assert  a 
claim  when  there  is  a  submission 
to  arbitration  of  all  claims  and  de- 
mands. Moore  v.  Dunn,  42  N.  H. 
471.  See,  also.  Miller  v.  Stevens, 
13  Gray  (Mass.),  282  .  So  acting 
under  a  commission  of  bankruptcy 
is  an  admission  that  it  was  duly 
issued.     Like  v.  Howe,  G  Esp.  20. 

'"  Hehnsley  v.  Loader,  2  Campb. 
450;  Critchlow  v.  Parry,  2  Campb. 
182;  Wilkinson  v.  Lutwidge,  1  Stra. 
648;  Robinson  v.  Yarrow,  7  Taunt. 
455.  It  may,  indeed,  constitute  an 
estoppel.  Hoffman  &  Co.  v.  Bank, 
12  Wall.  (U.  S.)  181;  White  v.  Con- 
tinental Nat.  Bank,  64  N.  Y.  316, 
21  Am.  R.  612;  Garland  v.  Jac- 
omb,  L.  R.  8  Exch.  216;  Sanderson 
V.   Collman,   4  Man.   &  G.   209. 

•'  Monroe  v.  Chaldeck,  78  111.  429; 


Martin  v.  Whisler,  62  la.  416;  La 
tham   V.    Hartford,   27    Kans.   249 
Schnur  v.    Hickcox,   45   Wis.   200 
Simpson   v.    Carson,    11    Ore.    361 
Burrough  v.  Skinner,  5  Burr.  2639 
Cox  V.  Parry,  1  T,  R.  464.     But  it 
has  been  held  that  such  admission 
is  not  conclusive  where  too  much 
has  been  tendered.     Abel  v.  Opel, 
24    Ind.    250.     Paying   money   into 
court  is,   however,   generally  held 
conclusive    to    that    extent.      Dyer 
V.  Ashton,  1  B.  &  C.  3;  Bacon  v. 
Charlton,     7     Cush.     (Mass.)     581; 
Jones  V.  Hoar,  5  Pick.  (Mass.)  285. 

"Yate  V.  Willan,  2  East,  128; 
Israel  v.  Benjamin,  3  Campb.  40; 
Gutteridge  v.   Smith,  2  H.  Bl.  374. 

"Miller  v.  Williams,  5  Esp.  19; 
Lipscombe  v.  Holmes,  2  Campb. 
441;    1  Elliott's  Gen.  Pr.   §   318. 

"  Indeed,  as  generally  stated,  it 
constitutes  a  waiver  of  all  other 
objections.  Moynahan  v.  Moore,  9 
Mich.  9,  77  Am.  Dec.  468,  and  note; 
House  V.  Alexander,  105  Ind.  109; 
Gradle  v.  Warner,  140  111.  123,  29 
N.  E.  1118;  Larsen  v.  Breene,  12 
Colo.  480,  21  Pac.  498;  Walsh  v. 
St.  Louis,  &c.  Ass'n  101  Mo.  534, 
14  S.  W.  722;  Bartlett  v.  Adams, 
43  Ind.  447;  Thompson  v.  Rose,  16 
Conn.  71,  41  Am.  Dec.  121;   Wey- 
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at  a  certain  price  has  been  held  competent  evidence  of  its  value  as 
against  him;*"  and  even  where  a  sheriff  appointed  appraisers  to  ap- 
praise goods  seized  by  him  on  attachment  the  appraised  value  was 
held  to  be  prima  facie  evidence  of  their  real  value  as  against  him.*^  As 
against  one  who  claims  to  be  the  owner  of  land,  evidence  is  admis- 
sible to  show  that  he  recognized  the  title  and  ownership  of  another 
by  acting  as  the  latter's  agent  and  collecting  and  forwarding  the 
rents  to  the  latter.*^  Various  other  illustrative  cases  have  already 
been  cited  in  considering  the  general  rule/^  and  it  will  be  sufficient 
here  to  refer  to  two  other  cases  in  which  the  doctrine  of  admission 
by  conduct  seems  to  have  been  carried  very  far.  In  one  of  them  ev- 
idence was  held  admissible  in  an  action  for  damages  for  assault 
and  battery,  to  show  that  after  the  action  had  been  commenced 
the  defendant  had  disposed  of  his  property  to  his  wife.**  The  other 
was  an  action  for  injuries  received  by  reason  of  the  alleged  negli- 
gence of  the  defendant's  driver,  and  it  was  held  that  evidence 
that  the  driver  was  soon  afterwards  discharged  was  competent  as 
an  admission  by  the  defendant  that  the  driver  was  careless  or  in- 
competent.*^  On  the  other  hand,  it  has  been  held  that  the  fact  that 
a  legatee  applies  to  the  administrator  for  less  than  is  due  her  is  not 
an  admission  that  no  more  is  due  her,**  and  that  the  owner  of  prop- 
erty pays  a  mechanic  in  order  to  avoid  a  lien  is  not  an  admission  of 
a  primary  liability  to  the  mechanic.*' 

mouth    V.    Gorham,    22    Me.    385;  618.     But  see  Lucas  v.  Nichols,  7 

Spence  v.  Mitchell,  9  Ala.  744.     So  Jones  L.  (N.  Car.)  32. 

an  offer  to  pay  waives   objections  « Martin  v.   Towle,  59  N.  H.   31. 

to  form  of  demand.    President,  &c.  But    this    case    has    recently    been 

V.  Wister,  2  Peters  (U.  S.),  318.  overruled    in    Aldrich    v.    Concord, 

"  Springer    v.    City    of    Chicago,  &c.  R.  Co.  67  N.  H.  250,  380,  29  Atl. 

135  111.  552,  26  N.  B.  514,  12  L.  R.  408.      And    see    Couch    v.    Watson 

A.  609,  and  not«.  Coal  Co.  46  la.  17.     See,  also,  sec- 

"  Carson    v.    Golden,    36    Kans.  tion  on   repairs   made  after  acci- 

705,  14  Pac.  166.  dent,  post,  §  228. 

"Duncan  v.  Duncan,  26  La.  Ann.  "State  v.   Berning,   74  Mo.   87. 

532.    See,  also,  Hathaway  v.  Spoon-  "  Kelley  v.  Schupp,  60  Wis.  76,  18 

er,    9    Pick.    (Mass.)    23;    Hale   v.  N.    W.    725.      For    other    cases    In 

Silloway,     1     Allen     (Mass.),     21;  which    no    admission    was    implied 

Phillips  V.  Phillips,  8  Watts.   (Pa.)  see   Whiteford   v.   Monroe,    17   Md. 

195;    Warburton   v.    Camp,    112    N.  135;    Walters    v.    Munroe,    17    Md. 

Y.  683,  20  N.  B.  592.  150;    Baird  v.  Daly,  68  N.  Y.   547; 

*"  See  ante  §§  221,  222.  Church    v.    Cheape,    64    Fed.    961: 

"  Heneky  v.   Smith,   10  Ore.   349.  Sias  v.  Consolidated,  &c.  Co.  73  Vt. 

To  same  effect  Banfield  v.  Whipple,  35,  50  Atl.  554. 
10  Allen    (Mass.),  27,  87  Am.  Dec. 
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§  226.  Manufacture  or  destruction  of  evidence. — The  conduct  of 
a  party  ia  the  prosecution  or  defense  of  an  action,  indicating  that  he 
believes  his  cause  to  be  weak  or  dishonest,  may  generally  be  shown, 
against  him  as  an  admission,  notwithstanding  the.  general  rule  ex- 
cluding evidence  of  collateral  facts.**  Thus,  an  attempt  to  fabricate 
or  manufacture  testimony  may  imply  an  admission  that  the  party 
would  be  defeated  if  the  case  were  tried  on  the  evidence  as  it  exists.*^ 
So  the  destruction  or  spoliation  of  documents,'"  or  the  suppression  and 

*' Jones  V.  State,  59  Ark.  417,  27      necessarily    an     admission    of    its 


S,  W.  601;  Miller  v.  Jones,  32  Ark. 
337;  Nelms  v.  Steiner,  113  Ala.  562, 
22  So.  435;  Chicago,  &c.  R.  Co.  v. 
McMahon,  103  111.  485,  42  Am.  R. 
29;  Thompson  v.  Thompson,  9  Ind. 
323,  68  Am.  Dec.  638;  Baldwin  v. 
Threlkeld,  8  Ind.  App.  312,  34  N. 
E.  851;  Houser  v.  Austin,  2  Idaho, 
204,  10  Pac.  37;  People  v.  Chin 
Hane,  108  Cal.  597,  41  Pac.  697; 
State  V.  Crowder,  41  Kans.  101,  21 
Pac.  208;  Hastings  v.  Stetson,  130 
Mass.  76;  State  v.  Staples,  47  N.  H. 
113,  90  Am.  Dec.  565;  Criukshank 
V.  Gordon,  118  N.  Y.  178,  23  N.  B. 
457;  Donohue  v.  People,  56  N.  Y. 
208;  Holmes  v.  Goldsmith,  147  U. 
S.  150,  13  Sup.  Ct.  288;  The 
Joseph  V.  Thomas,  81  Fed.  578; 
Gillett's  Indirect  &  Collat.  Bv.  §§ 
13,  51.  As  said  by  Cochburn,  C. 
J.,  in  Moriarty  v.  London,  &c.  R. 
Co.  L.  R.  5  Q.  B.  314,  "The  conduct 
of  a  party  to  a  cause  may  be  of  the 
highest  importance  in  determining 
whether  the  cause  of  action  in 
which  he  is  plaintiff,  or  the  ground 
of  defense,  if  he  is  defendant,  is 
honest  and  just.  *  *  *  Anything 
from  which  such  an  inference  (that 
it  is  unjust  and  dishonest)  can  be 
drawn  is  cogent  and  important 
evidence  with  a  view  to  the  issue. 
*  *  *  But  I  can  not  say  that  it  is 
conclusive."  It  may,  of  course,  be 
subject  to  explanation.  But  an  at- 
tempt  to   buy   up   a   claim   is   not 


validity.  Chapin  v.  Hunt,  40  Mich. 
595;  Wallen  v.  Rossman,  45  Mich. 
333,  7  N.  W.  901. 

"Chicago,  &c.  R.  Co.  v.  Mc- 
Mahon, 103  111.  485,  42  Am.  R. 
29;  Cruikshank  v.  Gordon,  118  N. 
Y.  178,  23  N.  B.  457;  Brown  v. 
Byam,  65  la.  374,  21  N.  W.  684. 
See,  also,  Allen  v.  United  States, 
164  U.  S.  492,  17  Sup.  Ct.  154; 
Lynch  v.  Coffin,  131  Mass.  311; 
Commonwealth  v.  Tolliver,  119 
Mass.  312  (assumption  of  disguise 
by  defendant);  Commonwealth  v. 
Webster,  5  Cush.  (Mass.)  295,  52 
Am.  Dec.  711;  Hinshaw  v.  State, 
147  Ind.  334,  47  N.  E.  157;  State  v. 
Brown,  76  N.  Car.  222;  Savannah, 
&c.  R.  Co.  V.  Gray,  77  Ga.  440,  3 
S.  E.  158;  Phoenix  Ins.  Co.  v.  Moog, 
78  Ala.  284,  56  Am.  R.  31.  So 
an  attempt  to  bribe  the  sheriff  to 
draw  certain  jurors  may  be  shown. 
Kidd  V.  Ward,  91  la.  371,  59  N.  W. 
279. 

"' James  v.  Biou,  2  Sim.  &  St. 
600,  606;  Barker  v.  Ray,  2  Russ. 
63,  73;  Lacey  v.  Hill,  L.  R.  4  Ch. 
Div.  537,  543;  McReynolds  v.  Mc- 
Cord,  6  Watts.  (Pa.)  288;  Downing 
V.  Plate,  90  111.  268,  272;  Lyons  v. 
Lawrence,  12  111.  App.  531;  State  v. 
Chamberlain,  89  Mo.  129;  Benja- 
min V.  Ellinger's  Adm'r,  80  Ky. 
472;  Lambie's  Estate,  97  Mich. 
49,  56  N.  W.  223;  Crescent  City  Ice 
Co.  V.  Ermann,  36  La.  Ann.  841; 
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concealing  of  other  evidence'^  is  admissible  upon  the  same  ground 
Such  conduct  may  sometimes  be  shown  even  when  it  was  connected 
with  other  litigation,"  and  even  though  it  was  that  of  another  person 
if  it  was  authorized  or  instigated  and  connived  at  by  the  party  sought 
to  be  charged.^^  He  may,  however,  explain  the  matter  and  show 
that  his  conduct  is  not  susceptible  to  the  inferences  that  might  other- 
wise be  drawn.'* 

§  227.  Failure  to  produce  evidence  or  documents. — The  failure 
to  produce  evidence  may  also  amount  to  an  admission  that  it  would 
be  unfavorable.'^  Thus,  as  held  in  most  of  the  cases  just  cited,  the 
failure  to  call  a  particular  witness  may  justify  a  presumption  or 
amount  to  an  admission  that  his  testimony  woiUd  be  unfavorable.'' 


Briggs  V.  McBride,  17  New.  Bruns. 
663. 

°'  Annesley  v.  Anglesea,  17  How. 
St.  Tr.  1139,  1217;  Commonwealth 
V.  Welch,  163  Mass.  372,  40  N.  B. 
103;  State  v.  Bruce,  24  Me.  71; 
State  V.  Dickson,  78  Mo.  438,  448; 
Liles  V.  State,  30  Ala.  24;  Snell  v. 
Bray,  56  Wis.  156;  Bailey  v.  Shaw, 
24  N.   H.   297,   55   Am.   Dec.   241. 

""  Georgia,  &e.  R.  Co.  v.  Lybrend, 
99  Ga.  421,  27  S.  B.  794;  State  v. 
Staples,  47  N.  H.  113;  Common- 
wealth V.  Sacket,  22  Pick.  (Mass.) 
394;  Hastings  v.  Stetson,  130  Mass. 
76  (attempt  to  bribe  juror  on 
former  trial). 

"Martin  v.  State,  28  Ala.  71; 
Commonwealth  v.  Downey,  148 
Mass.  14,  18  N.  E.  584;  Common- 
wealth V.  Liocke,  145  Mass.  401; 
Green  v.  Town  of  Woodbury,  48  Vt. 
5;  Matthews  v.  Hershey  Lumber 
Co.  65  Minn.  372,  67  N.  W.  1008; 
Winchell  v.  Edwards,  57  111.  41; 
The  Queen's  Case,  2  B.  &  B.  284, 
302. 

"Homer  v.  Everett,  91  N.  Y. 
641,  646;  Donohue  v.  People,  56  N. 
Y.  208;  Lynch  v.  Coffin,  131  Mass. 
311. 

"  Armory   v.    Delamirie,   1    Stra. 


505;  Carming's  Trial,  19  How.  St. 
Tr.  283,  312;  Roe  v.  Harvey,  4  Burr. 
2484,  2489;  Throckmorton  v.  Chap- 
man, 65  Conn.  441;  Union  Bank  v. 
Stone,  50  Me.  595;  Kirby  v.  Tall- 
madge,  160  U.  S.  379,  16  Sup,  Ct. 
349;  Commonwealth  v.  Clark, 
14  Gray  (Mass.),  367;  Common- 
wealth V.  McCabe,  163  Mass.  98, 
102,  39  N.  E.  777;  Lynch  v.  Pea- 
body,  137  Mass.  92;  Hinshaw  v. 
State,  147  Ind.  334,  47  N.  E.  157; 
People  V.  Dyle,  21  N.  Y.  578;  Rice 
v.  Commonwealth,  102  Pa.  St.  408; 
Gordon  v.  People,  33  N.  Y.  501; 
Pacific  Coast  S.  S.  Co.  v.  Bancroft- 
Whitney  Co.  94  Fed.  180;  Johnson 
v.  Marx  Levi  &  Bro.  109  La.  Ann. 
1036,  34  So.  68. 

It  may  at  least  justify  an  infer- 
ence or  presumption  to  that  effect, 
and,  under  the  circumstances  here- 
inafter stated,  it  is  in  the  nature 
of  "an  admission  that  the  presumj)- 
tion  is  just."  Rex  v.  Burdett,  4  B. 
&  Aid.  95,  122.  See,  also,  Indian- 
apolis, &c.  R.  Co.  V.  Darnell, 
(Ind.  App.)  68  N.  E.  609,  612; 
Fremont  v.  Metropolitan,  &c.  R. 
Co.  82  N.  Y.  S.  307. 

'"'  See,  also^  Wallace  v.  Harris, 
32  Mich.  380;   Cole  v.  Lake  Shore. 
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But  the  witness  must,  ordinaxily,  be  one  not  equally  available  to 
the  other  party/''  and  the  party  who  fails  to  call  him  must  have 
knowledge  that  he  would  probably  be  needed,^*  and  that  his  evidence 
would,  presumably  at  least,  be  valuable,^*  and  not  merely  inferior 
cumulative  evidence.  This  principle  has  been  applied  to  the  fail- 
ure to  call  an  expert  who  had  been  consulted/"  and  it  has  even  been 
held  that  counsel  may  comment  upon  the  failure  to  call  a  physician 
or  other  privileged  witness."^  The  failure  of  the  party  himself  to 
testify  may.  also  have  the  same  effect  as  the  failure  to  call  other 
witnesses/^  but  mere  inaction  when  action  is  not  required,  as,  for 


&c.  R.  Co.  95  Mich.  77,  54  N.  W. 
638;  Miller  v.  Jones,  32  Ark.  337; 
Jones  V.  Knauss,  31  N.  J.  Eq.  609; 
Durgln  V.  Town  of  Danville,  47  Vt. 
95;  People  v.  Hovey,  92  N.  Y.  554; 
Brown  v.  Schock,  77  Pa.  St.  471; 
Gulf,  &c.  R.  Ck).  V.  Ellis,  54  Fed. 
481. 

"Nelms  V.  Stelner,  113  Ala.  562, 
22  So.  435;  Haynes  v.  McRae,  101 
Ala.  318,  13  So.  270;  Crawford  v. 
State,  112  Ala.  1,  23,  21  So.  214; 
Scovill  V.  Baldwin,  27  Conn.  316; 
Cramer  v.  Burlington,  49  la.  213; 
Arbuckle  v.  Templeton,  65  Vt.  205, 
211.  But  see  Fonda  v.  St.  Paul,  &c. 
R.  Co.  71  Minn.  438,  74  N.  W.  166; 
Western,  &o.  R.  Co.  v.  Morrison, 
102  Ga.  319,  29  S.  E.  104.  He  must 
be  within  the  knowledge  and  power 
of  the  party  to  produce.  People  v. 
Sharp,  107  N.  Y.  427;  State  v.  Fitz- 
gerald,  68  Vt.  125,  34  Atl.  429;  Com- 
monwealth V.  Costello,  119  Mass. 
214;  Hall  v.  City  of  Austin,  73 
Minn.  134,  75  N.  W.  1121.  Or  his 
deposition  must  he  procurable. 

"'  Graves  v.  United  States,  150  U. 
S.  118,  14  Sup.  Ct.  40. 

"  See  Carter  v.  Chambers,  79  Ala. 
223;  State  v.  Cousins,  58  la.  250; 
Robinson  v.  Woodford,  37  W.  Va. 
377. 

"McKinn  v.  Foley,  170  Mass. 
426,  49  N.  E.  625.     And  to  the  fail- 


ure to  read,  or  take  a  deposition. 
Leslie  V.  State,  35  Fla.  171,  17  So. 
555;  Learned  v.  Hall,  13S  Mass. 
417.  See,  also,  Katafiasz  v.  To- 
ledo, &c.  Co.  24  Ohio  C.  C.  127. 

"■  City  of  Warsaw  v.  Fisher,  24 
Ind.  App.  46,  55  N.  E.  42  (by  a 
divided  court).  See,  also,  Evans 
V.  Town  of  Trenton,  112  Mo.  390, 
20  S.  W.  614;  Bullard  v.  Boston, 
&c.  R.  Co.  64  N.  H.  27,  5  Atl.  838; 
Cooley  V.  Foltz,  85  Mich.  47,  48 
N.  W.  176;  Carpenter  v.  Pennsyl- 
vania R.  Co.  43  N.  Y.  S.  203,  13 
App.  Div.  328;  People  v.  Hovey, 
92  N.  Y.  554  (witness  offered  by 
other  party  excluded  because  party 
entitled  to  privilege  objected).  But 
see,  apparently,  contra,  Freeman  v. 
Fogg,  82  Me.  408;  Graves  v.  United 
States,  150  U.  S.  118,  14  Sup.  CL 
40;  Wentworth  v.  Lloyd,  10  H.  L. 
Cas.  589.  There  Is  much  reason 
for  the  contrary  view  if  a  party  is 
entitled  to  have  the  full  benefit  in- 
tended to  be  given  him  by  the  stat- 
ute  or  law.  See,  also,  Knowles  v. 
People,  15  Mich.  408;  State  v. 
Hatcher,  29  Ore.  309,  44  Pac.  584. 

""Bastrop  State  Bank  v.  Levy. 
106  La.  Ann.  586,  31  So.  164;  Mc- 
Donough  V.  O'Niel,  113  Mass.  92; 
Kirby  v.  Tallmadge,  160  U.  S.  379, 
16  Sup.  Ct.  349;  Hefflebower  t 
Detrick,  27  W.  Va.  16,  23;  Throck- 


327 


EEPAIBS  AFTEB  ACCIDENT. 


[§  228. 


instance,  until  his  opponent  has  sustained  the  burden  of  proof  where 
it  rests  upon  him  is  not  an  admission  and  will  not  justify  an  adverse 
inference.^'  So  the  failure  of  an  accused  to  offer  evidence  of  good 
character  raises  no  inference  or  presumption  that  it  is  bad."*  It 
is  sometimes  said  that  the  only  effect  of  a  failure  to  produce  docu- 
ments properly  requested  by  the  other  party  is  to  permit  parol  evi- 
dence to  be  given  of  their  contents/'  but  it  would  seem  that  such 
conduct  might  be  shown  as  an  admission,  or  at  least  as  permitting 
an  inference,  that  the  document  is  unfavorable  to  the  party  refusing."' 

§  228.  Repairs  made  after  accident — ^After  much  conflict  among 
the  authorities  and  vacillation  on  the  part  of  some  of  the  courts  it 
is  now  settled  by  the  overwhebniag  weight  of  authority  as  well  as 
reason,  that  evidence  of  subsequent  repairs  made,  or  precautions 
taken  after  an  accident  or  the  infliction  of  an  injury  is  not  admissi- 
ble to  prove  antecedent  negligence.'^     To  admit  such  evidence  as 

morton  v.  Chapman,  65  Conn.  441,      25  N.  E.  710;  Bldridge  v.  Hawley, 
32  Atl.  930  (stating  rule,  but  hold-       115  Mass.  410;   Davie  v.   Jones,   68 


ing  no  presumption  in  that  case, 
as  the  failure  to  testify  was  ex- 
plained); Taylor  v.  WiUans,  2  B. 
&  Aid.  845,  856;  Blatch  v.  Archer, 
1  Cowp.  63,  65. 

"Brill  V.  St.  Louis  Car  Co.  80 
Fed.  909;  State  v.  Carr.  25  La.  Ann. 
407. 

"Knight  V.  State,  70  Ind.  375, 
380;  Fletcher  v.  State,  49  Ind.  124, 
134;  State  v.  Sanders,  84  N.  Car. 
728;  Olive  v.  State,  11  Neb.  1;  Peo- 
ple V.  Bodine,  1  Denio  (N.  Y.),  281, 
314;  Commonwealth  v.  Weber,  167 
Pa.  St.  153,  31  AU.  481;  State  v. 
Northrup,  48  la.  583. 

« Cooper  V.  Gibbons,  3  Campb. 
363.  See,  also,  Hanson  v.  Eustace's 
Lessee,  2  How.  (U.  S.)  249;  Cross 
v.  Bell,  34  N.  H.  82;  Life,  &c.  Ins. 
Co.  V.  Mechanic,  &c.  Ins.  Co.  7 
Wend.  (N.  T.)  31. 

"  It  at  least  tends  to  show,  un- 
less there  is  some  explanation,  a 
disinclination  to  permit  a  full  and 
fair  investigation  of  the  facts.  See 
Lockwood   V.   Rose,    125    Ind.    588, 


Me.  393;  Connell  v.  McLoughlin, 
28  Ore.  230,  42  Pac.  218;  Page  v. 
Stephens,  23  Mich.  357;  State  v. 
Simons,  17  N.  H.  83;  Jackson  v. 
M'Vey,  18  Johns.  (N.  Y.)  331;  Wis- 
hart  V.  Downey,  15  Serg.  &  R.  (Pa.) 
77;  Mclntyre  v.  Ajax,  &c.  Mln.  Co. 
17  Utah,  213,  53  Pac.  1124.  Even 
failure  to  produce  the  document, 
although  not  requested,  and  relying 
on  inferior  evidence,  may  have  this 
effect.  Runkle  v.  Burnham,  153  tJ. 
S.  216,  225,  14  Sup.  Ct.  837,  841; 
Roe  V.  Harvey,  4  Burr.  2484,  2487. 
"Hart  V.  Lancashire,  &c.  R.  Co. 
21  L.  T.  N.  S.  261;  Nalley  v.  Hart- 
ford, &c.  Co.  51  Conn.  524;  Sappen- 
fleld  V.  Main  St.  &c.  R.  Co.  91  Cal. 
48,  27  Pac.  590;  Morse  v.  Minneapo- 
lis, &c  R.  Co.  30  Minn.  465;  Cor- 
coran V.  PeeksMll,  108,  N.  Y.  151, 
15  N.  E.  309,  and  cases  cited; 
Clapper  v.  Town  of  Waterford,  131 
N.  Y.  382,  390,  30  N.  B.  240; 
Hodges  v.  Percival,  132  111.  53, 
23  N.  E.  423;  Lombar  v.  Village 
of    East    Tawas,    86    Mich.    14,    48 
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tending  to  show  antecedent  negligence  would  discourage  all  endeavor 
to  improve  existing  conditions,  put  a  penalty  upon  conscientious 
persons,  and  deny  to  the  party  the  benefit  of  the  light  shed  by  expe- 
rience.'" N"or  is  it  fair  to  torture  into  an  admission  the  performance 
of  a  duty  which  the  occurrence  of  the  accident  or  injury  demonstrates 
or  makes  known,  perhaps,  for  the  first  time  and  without  any  reason 
having  before  existed  to  suppose  that  there  was  a  defect  or  danger." 
For  the  same  reasons,  in  the  main,  evidence  of  the  discharge  of  a 
servant  shortly  after  an  injury  was  received  by  reason  of  his  alleged 
negligence  has  been  held  inadmissible  to  prove  that  he  was  incom- 
petent and  careless  and  that  the  master  was  negligent.'"  So  in  an 
action  for  negligence  alleged  to  have  been  caused  by  a  tug  drawing  a 
tow  too  fast,  evidence  that  after  the  casualty  the  tug  went  more 
slowly  was  held  inadmissible.''^  But  evidence  of  subsequent  repairs 
may  be  competent  for  other  purposes.  Thus,  it  may  be  received 
as  an  admission  that  the  place  where  the  injury  was  received,  or 
that  by  which  it  was  inflicted,  was  under  the  control  of  the  defend- 
ant.''^    So  it  is  generally  competent  to  show  the  condition  of  the 

suit  In  harm  to  other  members  of 


N.  W.  947;  Shinners  v.  Proprie- 
tors, &c.  154  Mass.  168,  28  N. 
E.  10;  Anson  v.  Evans,  19  Colo. 
274,  35  Pac.  47;  Sievers  v.  Peters 
Box,  &c.  Co.  151  Ind.  642,  50  N. 
E.  877;  Notey  v.  Pickle,  &c.  Co. 
74  Fed.  155;  Jennings  v.  Town 
of  Albion,  90  Wis.  22,  62  N.  W. 
926;  Dillon  v.  City  of  Raleigh,  124 
N.  Car.  184,  32  S.  B.  548;  City  of 
Dallas  V.  Meyers,  (Tex.  Civ. 
App.),  55  S.  W.  742;  Cramer  v. 
Burlington,  45  la.  627;  Sylvester  v. 
Town  of  Casey,  110  la.  256,  81  N. 
W.  455;  3  Elliott  on  Railroads, 
^1177.  But  see  Heneni  v.  Chicago, 
&c.  Co.  102  la.  25,  70  N.  W.  746; 
Pennsylvania  R.  Co.  v.  Henderson. 
Bl  Pa.  St.  315;  St.  Joseph,  &c.  R. 
Co.  V.  Chase,  11  Kans.  47,  56;  Led- 
erman  v.  Pennsylvania  R.  Co.  165 
Pa.  St.  118,  30  AU.  725;  Jenkins 
V.  Cooper,  &c.  Co.  13  Utah,  100, 
44  Pac.  829. 

"  Elliott  on  Roads  &  Sts.  (2d  ed.) 
§  864.    So,  too.  It  would  likely  re- 


th«  public  by  causing  premises  or 
machinery  to  be  left  in  a  condition 
which  experience  has  thus  shown 
is  dangerous. 

"Elliott  on  Roads  &  Sts.  (2d. 
ed.)  §  864;  Morse  v.  Minnjeapolis, 
&c.  R.  Co.  30  Minn.  465;  Terre 
Haute,  &c.  R.  Co.  v.  Clem,  123  Ind. 
15,  23  N.  B.  965;  Columbia,  &c.  R. 
Co.  V.  Hawthorne,  144  U.  S.  202, 
12  Sup.  Ct.  591. 

"Couch  V.  Watson  Coal  Co.  46 
la.  17;  Aldrich  v.  Concord,  &c.  R. 
Co.  67  N.  H.  250,  29  Atl.  408,  410. 

"  Baird  v.  Daly,  68  N.  Y.  547. 
So  evidence  that  the  defendant  is 
insured  against  accidents  is  not 
competent  as  an  admission  of  neg' 
ligence.  Anderson  v.  Duckworth, 
162  Mass.  251,  38  N.  E.  510;  Sawyer 
V.  J.  M.  Arnold  Shoe  Co.  90  Me. 
369,  38  Atl.  333. 

"City  of  Jeffersonvillo  v.  Mc- 
Henry,  22  Ind.  App.  10,  53  N.  B. 
183;   City  of  Lafayette  v.  Weaver, 
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place  where  no  change  has  been  made,  and  where  there  is  a  question 
as  to  whether  it  has  been  changed  such  evidence  may  be  competent.'* 

§  229.  Possession  of  documents — Unansweied  letters. — An  admis- 
sion may  sometimes  be  implied  from  the  possession  of  books  and 
documents,  or  even  from  the  fact  that  a  party  has  constant  access 
to  them.  Thus,  the  rules  of  a  club  contained  in  a  book  kept  by  the 
proper  officer  and  accessible  to  all  the  members,'*  charges  against 
the  club  made  by  the  proper  agent  or  servants  in  a  book  kept  for 
that  purpose,'"  and  even  the  possession  of  letters''  may  give  rise  to 

"Alderson  v.  Clay,  1  Stark.  327. 
But  see  Cheney  v.  Cheney,  162 
Mass.  591,  39  N.  E.  187.  So  a  ship- 
ping list  at  Lloyd's,  stating  the 
time  of  a  vessel's  sailing,  has  been 
held  prima  facie  evidence  against 
an  underwriter  of  what  it  con- 
tains. Mackintosh  v.  Marshall,  11 
M.  &  W.  116.  See,  as  to  when  en- 
tries in  books  are  admissible  be- 
tween other  parties,  note  to  State 
Bank  v.  Brown,  53  L.  R.  A.  513. 

"Selig  V.  Rehfuss,  195  Pa.  St. 
200,  45  Atl.  919;  Crossgrove  v.  Him- 
melrich,  54  Pa.  St.  203;  Penno  v. 
Weston,  31  Vt.  345;  Murphey  v. 
Gates,  81  Wis.  370,  51  N.  W.  573; 
Hewitt  V.  Piggott,  5  C.  &  P.  75; 
Rex  V.  Watson,  2  Stark.  104,  140; 
Home  Tooke's  Case,  25  How.  St. 
Tr.  120;  Keen  v.  Priest,  1  Post. 
&  F.  314;  Gaskill  v.  Skene,  14  Q. 
B.  664.  See,  also,  Hayes  v.  Mor- 
gan, 87  Ind.  231;  St.  Joseph,  &c. 
Co.  v.  Globe,  &c.  Co.  156  Ind.  665, 
59  N.  E.  995.  In  the  last  case  just 
cited  the  letter  was  self-serving,  yet 
it  was  held  admissible  because  it 
stated  the  conditions  on  which  an 
enclosed  check  was  sent,  and  the 
check  was  retained  without  any  re- 
ply. The  court  said  that  an  un- 
answered letter  is  competent  when 
the  party  receiving  it  invited  the 
same,  or  when  there  is  any  ground 
to  infer  that  he  acted  on  the  let- 


92  Ind.  477;  Rusher  v.  City  of  Au- 
rora, 71  Mo.  App.  418.  See,  also, 
Sheridan  v.  City  of  Salem,  14  Ore. 
328,  12  Pac.  925;  Manderschid  v. 
City  of  Dubuque,  29  la.  73;  Sewell 
V.  City  of  Cohoes,  75  N.  Y.  45; 
Readman  v.  Conway,  126  Mass.  374; 
Brennan  v.  City  of  St.  Louis,  92 
Mo.  482,  2  S.  W.  481;  Elliott  on 
Roads  &  Sts.  (2d  ed.)  §  865. 

"See  Hirsch  v.  City  of  Buffalo, 
107  N.  Y.  671;  Clancy  v.  Byrne,  56 
N.  Y.  129,  15  Am.  R.  391;  City  of 
Chicago,  V.  Dalle,  115  111.  386,  5  N. 
E.  578;  Nesbit  v.  Town  of  Garner, 
75  la.  314;  Mackie  v.  Central  R.  Co. 
54  la.  540,  6  N.  W.  723. 

"Raggett  V.  Musgrave,  2  C.  &  P. 
556.  Books  kept  by  a  partnership 
or  corporation:  Ryder  v.  Jacobs, 
196  Pa.  St.  386,  46  Atl.  667;  San 
Pedro  Lumber  Co.  v.  Reynolds,  121 
Cal.  74,  53  Pac.  410;  Anderson  v. 
Mutual,  &c.  Ass'n,  171  111.  40,  49 
N.  E.  205;  Allen  v.  Coit,  6  Hill 
(N.  Y.),  318;  Columbus  B.  &  L. 
Ass'n  V.  Kriete,  87  111.  App.  51; 
Steam  Stone,  &c.  Co.  v.  Scott,  157 
Mo.  520,  57  S.  W.  1076  (corporate 
books  competent  as  admissions 
against  stockholders  as  to  how 
stock  was  paid  for);  Olney  v. 
Chadsey,  7  R.  I.  224;  Partridge  v. 
Badger,  25  Barb.  (N.  Y.)  146; 
Mayor,  &c.  v.  Wright,  2  Port. 
(Ala.)  230. 
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the  inference  of  an  admission.  But  much  necessarily  depends  upon 
the  circumstances  of  each  particular  case.  Thus,  an  unanswered 
letter  found  in  the  possession  of  a  party  is  not  necessarily  admissible 
in  evidence,  nor  can  an  admission  be  inferred  from  the  fact  that 
it  was  unanswered  imless  the  letter  called  for  an  answer,  and  it 
would  have  been  natural  to  answer  it  if  the  party  receiving  it  had 
thought  it  false,  or  for  some  other  reason  the  party  receiving  it 
was  under  a  duty  to  reply."  But  where  the  letter  is  answered  both 
letters  may  thereby  become  admissible."' 

§230.    Admissions  implied  from  silence  and  acquiescence. — The 

general  rules  governing  the  subject  of  this  section  have  already  been 
stated,^'  and  it  has  been  shown  that  silence  and  apparent  acquiescence 
to  be  effective  as  an  admission  must  be  such,  or  under  such 
circumstances,  as  to  "exhibit  some  act  of  voluntary  demeanor  or 
conduct"*"  of  the  party  sought  to  be  charged  with  the  admission. 

ter  by  partially  answering  or  oth- 
erwise recognizing  the  same,  or 
when,  with  such  letter,  gooda  or 
other  articles  are  forwarded  with 
bills,  and  received  without  return 


or  protest,  and  the  following  au- 
thorities are  cited  in  addition  to 
several  of  those  cited  above:  Gore 
V.  Hawsey,  3  Fost.  &  F.  509; 
Lucy  V.  Monflet,  5  Hurl.  &  N.  229; 
Roe  V.  Day,  7  Car.  &  P.  705;  Hayes 
V.  Kelley,  116  Mass.  300;  Sturtevant 
V.  Wallack,  141  Mass.  119;  Wiggins 
,v.  Burkham,  10  Wall.  (U.  S.)  129. 

"Learned  v.  Tillotson,  97  N.  Y. 
1;  Bank  of  B.  N.  A.  v.  Delafield, 
126  N.  Y.  410,  418,  27  N.  E.  797; 
Thomas  v.  Gage,  141  N.  Y.  506, 
36  N.  E.  385;  Robinson  v.  Fitch- 
burg,  &c.  R.  Co.  7  Gray  (Mass.), 
92;  Fearing  v.  Kimball,  4  Allen 
(Mass.),  125,  81  Am.  Dec.  690;  Hill 
V.  Pratt,  29  Vt.  119;  Fairlle  v. 
Denton,  3  Car.  &  P.  103;  Draper 
V.  Crofts,  15  M.  &  W.  166;  Me- 
guire  V.  Corwine,  3  McArthur,  81; 
Sullivan  v.  McMillan,  26  Fla.  543, 
8  So.  450;  Porter  v.  Ledoux,  6  La. 
Ann.     377;      Canadian     Bank     v. 


Coumbe,  47  Mich.  358,  11  N.  W. 
196;  Dempsey  v.  Dobson,  174  Pa. 
St.  122,  34  Atl.  459,  32  L.  R.  A. 
761;  State  v.  Howell,  61  N.  J.  L. 
694,  38  Atl.  748.  See,  also.  Razor  v. 
Razor,  149  111.  621,  36  N.  E.  963; 
Biggs  V.  Stueler,  93  Md.  100,  48  Atl. 
727. 

"  Overman  v.  Clemmons,  2  Dev. 
&  B.  (N.  Car.)  185;  Commonwealth 
V.  Eastman,  1  Cush.  (Mass.)  189, 
48  Am;  Dec.  596.  The  one  replied 
to  may  thus  be  rendered  admis- 
sible so  far,  at  least,  as  is  neces- 
sary to  understand  the  reply. 
Trischet  v.  Hamilton,  &c.  Co.  14 
Gray  (Mass.),  456;  Hartman  Steel 
Go.  v.  Hoag,  104  la.  269,  73  N.  W. 
611;  Gaskill  v.  Skene,  14  Q.  B. 
664;  Watson  v.  Moore,  1  C.  Sfe  K. 
626. 

"Ante,  §  221. 

=°  People  V.  Koerner,  154  N.  Y. 
355,  374,  48  N.  E.  730,  where  the 
general  rules  are  all  summed  up. 
See,  also.  Carter  v.  Bennett,  4  Fla. 
283,  340;  Allen  v.  McKean,  1  Sumn. 
276,  314. 
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It  may  be  well,  however,  to  show  the  application,  of  the  doctrine 
and  its  limitations  more  in  detail.  If  the  party  is  not  at  liberty 
to  interpose  and  speak,  or  cannot  reasonably  be  expected  to  do  so, 
as,  for  instance,  where  he  remains .  sUent  when  statements  are  made 
by  a  witness  in  a  judicial  proceeding,  such  silence  can  not  be  deemed 
an  admission  by  acquiescence.'^  So  it  may  be  stated  generally  that 
when  the  circumstances  are  such  that  no  reasonable  inference  of 
acquiescence  can  be  drawn  from  the  silence  of  a  party,  the  state- 
ments should  not  be  received  as  admissions.'''  Thus,  fear  or  duress 
may  keep  him  from  speaking,'*  or  the  circumstances  may  be  such 
as  to  make  it  xmnatural  rather  than  natural  for  him  to  speak,  as, 
for  instance,  where  the  statement  is  made  by  one  stranger  to  another, 
although  in  his  presence,  and  does  not  appear  at  the  time  to  be 
about  a  matter  in  which  he  has  any  interest  or  right  to  interfere.'*    It 

"Johnson  v.  Holliday,  79  Ind. 
151;  Broyles  v.  State,  47  Imd.  251; 
Bell  V.  State,  93  Ga.  557,  19  S.  B. 
244;  People  t.  WlUett,  92  N.  Y. 
29;  Collier  v.  Dick,  111  Ala.  263, 
18  So.  522;  Enos  v.  St.  Paul,  &c. 
Co.  4  S.  Dak.  639,  57  N.  W.  919, 
46  Am.  St.  796;  Commonwealth  v. 
Burton,  183  Mass.  461,  67  N.  E. 
419;  Horan  v.  Byrnes,  72  N.  H.  93, 
54  Atl.  945;  Melen  v.  Andrews,  1 
M.  &  M.  336. 

But  see  Blanchard  v.  Hodgins, 
62  Me.  119;  Connell  v.  McNett,  109 
Mich.  329,  67  N.  W.  344;  Puett  v. 
Beard,  86  Ind.  104,  107.  As  here- 
after shown,  however,  the  failure 
of  a  party  to  take  the  stand  in  a 
civil  action  at  the  proper  time 
may,  in  some  jurisdictions,  be  con- 
strued against  him. 

"=  Whitney  v.  Houghton,  127 
Mass.  527;  State  v.  Hamilton,  55 
Mo.  520. 

"^We  are  not  here  referring  to 
direct  admissions  or  confessions 
made  under  constraint,  in  refard 
to  which  the  law  is  not,  perhaps, 
so  strict  against  their  admission 
in  civil  actions  as  it  is  in  criminal 
cases. 


"  See  Perry  v.  Johnston,  59  Ala. 
648;  Pierce's  Adm'r  v.  Pierce,  66 
Vt.  369,  29  Atl.  364;  Ware  v.  Ware, 
8  Me.  (8  Greenl.)  42  (declarations 
in  presence  of  executor  that  tes- 
tator was  insane,  executor  not 
knowing  at  the  time  that  he  was 
appointed  executor).  State  v. 
Glahn,  97  Mo.  679,  694,  11  S.  W.  260; 
People  V.  Kessler,  13  Utah,  69,  44 
Pac.  97;  Johnson  v.  Trinity,  &c. 
Soc.  11  Allen  (Mass.),  123  (minis- 
ter referring  to  contract  with 
church  in  his  sermon);  State  v. 
Sutton,  99  Ind.  300  (case  of  mis- 
take). 

So,  as  already  shown,  if  he  did 
not  hear  or  understand,  he  cannot 
be  deemed  to  have  admitted  the 
truth  of  the  statement.  If,  how- 
ever, the  party  does  reply,  even 
when  not  required  to  speak,  his 
declaration  in  regard  to  his  own 
rights  may  make  the  entire  con- 
versation admissible.  Mattocks  v. 
Lyman,  16  Vt.  113;  Commonwealth 
V.  Brown,  121  Mass.  69,  80;  Puett 
V.  Beard,  86  Ind.  104,  106;  Conway 
V.  State,  118  Ind.  482,  21  N.  B. 
285;  Morris  v.  Stokes,  21  Ga.  552. 
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is  also  held  in  several  well  considered  cases  that  the  fact  that  the 
party  is  under  arrest  or  in  custody,  charged  with  a  crime,  may  make 
it  natural  rather  than  unnatural  for  him  to  remain  silent  when 
statements  with  reference  thereto  are  made,*^  although  there  are 
other  authorities  which  hold  that  such  fact  of  itself  will  not  neces- 
sarily prevent  his  silence  from  being  taken  as  an  admission,  especially 
when  the  statement  is  made  directly  to  him  or  he  is  invited  to  answer 
and  deny  it." 

§  231.    Illustrative  cases  of  admissions  implied  from  silence. — 

Aside  from  the  considerations  already  suggested,  questions  in  regard 
to  the  reception  of  statements  claimed  to  have  been  acquiesced  in 
by  silence  are  usually  questions  in  regard  to  their  relevancy  in  the 
particular  case,''  and  are,  therefore,  best  treated  in  considering 
the  subject  of  relevancy  and  evidence  in  particular  kinds  of  actions. 
A  fair  view  of  the  current  of  authority  and  the  application  of  the 
doctrine  to  specific  facts  may,  however,  be  obtained  from  a  few  illus- 
trative cases.  One  of  the  strongest  cases  calling  for  the  treatment 
of  a  statement  aS  an  admission  when  received  in  silence  is  where 
it  is  made  by  a  party  in  interest  directly  to  the  party  sought  to  be 
charged,^*  or  by  the  adverse  party  in  his  presence  and  hearing. 
Thus,  it  has  been  held  that,  in  a  suit  to  foreclose  a  mortgage,  statements 
of  the  mortgagee,  made  in  the  presence  of  the  mortgagor  and  not 
denied  by  him,  that  the  note  secured  thereby  was  without  considera- 

«°  Commonwealth    v.    Kenny,    12  285;     Commonwealth    v.    Crocker, 

Mete.  (Mass.)  235,  46  Am.  Dec.  672;  108  Mass.   464;    Gillett's  Indirect  & 

Commonwealth   v.    Walker,   13   Al-  Collat.  Ev.  §  7. 
len    (Mass.),   570;    State  v.   Foley,         " In  some  instances  some  rule  of 

144  Mo.   600,   46   S.   W.   733;    State  procedure,   or   even   of   substantive 

V.    Young,    99   Mo.    666,    12    S.   W.  law,  may  also  have  an  important 

879;   State  v.  McCullum,  18  Wash,  bearing. 

394,  51  Pac.  1044;  Rex  v.  Appleby,         ''For  illustrative  cases  in  which 

3  Starkie,  33;  Bob  v.  State,  32  Ala.  the  conversation  was  directly  with 

560;    State  v.  Diskln,  34  La.  Ann.  the  party,  see  Corser  v.  Paul,  41 

919,  44  Am.  R.  448.  N.   H.  24,  77  Am.   Dec.  753;   Block 

"Kelley  v.  People,  55  N.  Y.  565,  v.    Hicks,   27   Ga.   522;    Proctor  v. 

14    Am.    R.    342;    Green    v.    State,  Old   Colony   R.   Co.   154   Mass.   251, 

97  Tenn.  50,  36  S.  W.  700;  Rex  v.  28  N.  E.  13;  Des  Moines  Sav.  Bank 

Bartlett,  7  Car.  &  P.  832;   Murphy  v.  Colfax  Hotel  Co.  88  la.  4,  55  N. 

V.  State,  36  Ohio  St.  628;  Donnelly  W.  67;   Grier    v.    Deputy,  1  Marv. 

V.  State,  26  N.  J.  L.  601.    See,  also,  (Dela.)  19,  40  Atl.  716. 
Commonwealth  v.  Cuffee,  108  Mass. 
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tion  should  be  received  as  admissions  of  that  fact  by  the  mortgagor;*' 
that  declarations  of  a  grantor  made  in  the  presence  of  the  grantee 
and  not  denied,  to  the  effect  that  the  deed  had  never  been  deliv- 
ered, may  be  received  as  admissions  by  the  latter;*"  that,  after  proof 
of  collusion  between  a  debtor  and  his  grantee,  conversations  of  the 
latter  hi  the  presence  of  the  former  are  admissible  against  the  debtor 
to  show  fraudulent  interest  ;°^  and  that  conversations  with  an  assignor 
in  the  presence  of  the  assignee,  shortly  after  an  assignment  for 
the  benefit  of  creditors,  are  admissible  on  the  issue  as  to  the  validity 
of  the  assignment.'''  As  already  stated,  the  doctrine  is  also  applied 
where  a  party  is  called  upon  to  respond  to  a  statement  made  by  a 
third  party  in  his  presence  and  hearing,  although  not  directed 
especially  to  him.  Thus,  in  an  action  brought  by  a  husband  against 
his  wife's  brother  for  alienating  her  affections,  a  conversation 
between  the  husband  and  wife  in  the  presence  of  the  brother,  in 
which  she  stated  that  she  was  leaving  her  husband  because  her 
brother  would  not  let  her  remain,  was  held  admissible  against  the 
defendant  on  proof  that  he  heard  it  and  remained  silent.'^  So, 
in  an  action  against  a  railroad  company  for  injuries  received  by  a 
passenger  in  alighting  from  a  train,  the  statement  of  a  companion 
as  to  the  cause  of  the  injury  made  in  the  plaintiff's  presence  with- 
out contradiction  was  held  admissible  against  the  plaintiff,'*  and 
in  an  action  against  the  owner  of  a  dog  for  personal  injury  caused 
by  the  dog,  declarations  as  to  the  vicious  character  of  the  dog  made 
in  the  presence  of  the  owner  by  the  latter's  sister  were  held  admis- 
sible."     Another   recent   case"   furnishes   an   illustration,    both    of 

"Saunders    v.    Dunn,    175    Mass.  "Olivier    v.    Louisville,    &C.    R. 

164,  55  N.  E.  893;   Hannan  v.  Han-  Co.    43    La.    Ann.    804,    9    So.    431. 

nan,  123  Mass.  441.  Compare,    also,    Cross    Lake,    &c. 

'"Spencer    v.    Robbins,    106    Ind.  Logging  Co.  v.  Joyce,  83  Fed.  989. 

580,  5  N.  E.  726;  Adams  v.  Morgan,  But    in    an    action    by    a    servant 

150  Mass.  143,  22  N.  E.  708.     See,  against  a  master  for  damages  for 

also.    Chase   v.    Chapin,    130    Mass.  personal  injury,  it  is  held  error  to 

128,    as    to    declarations    of   trans-  admit      evidence     that     defendant 

ferrer     of     personal     property     to  furnished  plaintiff  a  nurse,  as  tend- 

show  that  it  was  in  trust.  ing  to   show   a   recognition   of  lia- 

°'  O'Neil      V.      Glover,      5      Gray  billty.     Sias  v.  Consolidated  Light- 

(Mass.),  144.  ing  Co.  73  Vt.   35,  50  Atl.  554. 

'=Hazell   V.    Bank,   95   Mo.   60,    8  "Meracle  v.   Down,  64  Wis.   323, 

S.  W.  173,  6  Am.  St.  22.  25  N.  W.  412. 

"Bathke    v.    Krassin,    82    Minn.  "Peck  v.  Ryan,  110  Ala.  336,  17 

226,  84  N.  W.  796.  So.  733. 
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an  instance  in  which  an  admission  was  implied  and  one  in  which 
it  was  held  that  no  admission  could  be  implied  from  silence  under 
the  circumstances.  In  the  case  referred  to  an  admission  was  implied 
from  the  fact  that  a  debtor  merchant  was  rendered  an  account  and 
made  no  objection  thereto  within  a  reasonable  time,"^  but  it  was 
held  that  no  admission  could  be  implied  from  the  silence  of  the 
plaintiff  where  a  statement  was  made  in  his  presence  about  a  pay- 
ment of  which  he  knew  nothing  and  about  which  he  was  not  nat- 
urally called  upon  to  speak."' 

§  232.  Admissions  in  wiltiiig. — Admissions  are  frequently  made 
in  letters""  and  telegrams.^""  Admissions  contained  in  letters  are 
generally  competent  against  the  writer  although  written  long  before 

"This  is  the  general  rule.  Sher-  Co.  v.  Doll,  35  Md.  89,  6  Am.  R. 
man  v.  Sherman,  2  Vem^  276;  Mc- 
Culloch  V.  Judd,  &c.  Co.  20  Ala. 
703;  Giddens  v.  Boiling,  93  Ala.  92, 
95,  9  So.  427;  Pabst  Brewing  Co. 
V.  Lueders,  107  Mich.  41,  64  N.  W. 
872;  Weigle  v.  Brautigam,  74  111. 
App.  285;  George  A.  Fuller  Co.  v. 
Doyle,  87  Fed.  687. 

'^  Other  instances  in  which  si- 
lence has  heen  held  not  to  be  an 
admission  have  already  been  given, 
but  we  also  refer  to  the  following 
cases  as  among  those  in  which  the 
alleged  admissions  were  held  in- 
competent under  circumstances 
that  were  very  close  to  the  line 
Drury  v.  Hervey,  126  Mass.  519; 
Commonwealth  v.  McDermott,  123 
Mass.  440,  25  Am.  R.  120;  Jack- 
son V.  Builders',  &c.  Co.  91  Hun 
(N.  Y.),  435,  36  N.  Y.  S.  227;  Tin- 
ker V.  New  York,  &c.  R.  Co.  92 
Hun  (N.  Y.),  269,  36  N.  Y.  S.  672; 
Gerding  v.  Funk,  64  N.  Y.  S.  423; 
Barry  v.  Davis,  33  Mich.  515;  Fry 
V.  Stowers,  92  Va.  13,  22  S.  E.  500. 
Silence,  when  ex  parte  proofs  of 
loss  are  submitted  to  an  insurance 
company,  will  not  do  away  with 
proof  qf  the  facts  therein  stated. 
Travelers'  Ins.  Co.  v.  Sheppard,  85 
Ga.  751,  12  S.  B.  18;  Citizens',  &c. 


360;  Thurston  v.  Murray,  3  Bin. 
326. 

"Huston  V.  Stewart,  64  Ind.  388; 
Mulhall  V.  Keenan,  18  Wall.  (U. 
S.)  342;  Goddard  v.  Putnam,  22  Me. 
363;  Jacobs  &  Co.  v.  Shorey,  48  N. 
H.  100;  Short  Mt.  &c.  Co.  v.  Har- 
dy, 114  Mass.  197;  Beecher  v.  Pet- 
tee,  40  Mich.  181;  Buchanan  v.  Col- 
lins, 42  Ala.  419;  HoUey  v.  Knapp, 
45  111.  App.  372;  Butter  V.  Iron 
Cliifs  Co.  96  Mich.  70,  55  N.  W. 
670;  Ossipee  Hosiery,  &c.  Co.  v. 
Canney,  54  N.  H.  295;  Zachry  v. 
Nolan,  66  Fed.  467;  Bell  v.  Gund, 
110  Wis.  271,  85  N.  W.  1031. 

"°See  Matteson  v.  Noyes,  25  111. 
591;  Williams  v.  Brickell,  37  Miss. 
682,  75  Am.  Dec.  88;  Griggs  v.  Deal, 
30  Mo.  App.  152;  Beach  v.  Rari- 
tan,  &c.  R.  Co.  37  N.  Y.  457;  Com- 
monwealth V.  Jeffries,  7  AUea 
(Mass.),  548,  83  Am.  Dec.  712. 

As  to  what  must  be  shown  to 
charge  a  party  with  a  telegram, 
see  Benford  v.  Zanner,  40  Pa.  St. 
9;  Matteson  v.  Noyes,  25  111.  591; 
Williams  v.  Brickell,  37  Miss.  682; 
-DuTkee  v.  Vermont  Cent.  R.  Co.  29 
Vt.  127;  Deere  v.  Bagley,  80  la. 
197,  45  N.  W.  557  (a  case  in  which 
the  telephone  was  also  used). 
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or  long  after  the  transaction  in  question  or  the  commencement  of  the 
litigation,^"^  and  although  written  to  persons  who  are  not  parties 
to  the  litigation.^"-  So,  when  otherwise  competent,  they  need  not 
be  actually  written  or  signed  by  the  party  himself  if  they  are  sent  by 
his  direction.^"^  Nor  is  it  necessary  that  the  party  offering  them 
should  voluntarily  produce  other  letters  in  his  hands^"*  even  though 
the  letter  offered  is  in  reply  to  one  of  them.^°°  So,  admissions  in 
various  other  writings,  such  as  account  books  and  receipts,^"*  bills  of 


"»  Snell  V.  Bray,  56  Wis.  156; 
State  V.  Watson,  31  Mo.  361;  Hol- 
ler V.  Weiner,  15  Pa.  St.  242;  Gris- 
woM  V.  Edson,  32  Minn.  436;  21 
N.  W.  475  (letter  written  one  year 
after  sale  in  question);  Moore  v. 
Campbell,  72  Cal.  251,  13  Pac.  689 
(after  alleged  breach  of  contract, 
but  before  litigation).  See,  also, 
Michael  v.  Foil,  100  N.  Car.  178,  6 
S.  B.  264,  6  Am.  St.  577. 

"^  Adams  v.  Eartherly  Hardware 
Co.  78  Ga.  485,  3  S.  E.  430;  Pef- 
fley  V.  Noland,  80  Ind.  164;  Furry 
V.  O'Connor,  1  Ind.  App.  573,  28 
N.  E.  103;  Wilkins  v.  Burton,  5  Vt. 
76;  Winebrenner  v.  Brunswicke, 
&c.  Co.  82  la.  741,  47  N.-W.  1089; 
Prussel  V.  Knowles,  5  Miss.  90; 
Robertson  v.  Ephraim,  18  Tex.  118; 
Rose  V.  Cunynghame,  11  Ves.  550; 
Gibson  v.  Holland,  L.  R.  1  C.  P.  1. 

™Bartlett  v.  Mayo,  33  Me.  518; 
Gibson  v.  Lacy,  87  Ind.  202.  See, 
also,  Snyder  v.  Reno,  38  la.  329; 
In  re  Grade's  Estate,  158  Pa.  St. 
521,  27  AtL  1083. 

'"Stone  V.  Sanborn,  104  Mass. 
319,  6  Am.  R.  238.  See,  also, 
Blackington  v.  Rockland,  66  Me. 
332;  North  Berwick  Co.  v.  New 
England  Ins.  Co.  52  Me.  336;  Cor- 
nish's Trial,  11  How.  St.  Tr.  381, 
423.  But  it  may  be  necessary 
where  he  offers  his  own  letter. 
Coats  v.  Gregory,  10  Ind.  345. 

'"'  Barnes  v.  Northern  Trust  Co. 
169  111.  112,  48  N.  E.  31;   Stone  v. 


Sanborn,  104  Mass.  319,  6  Am.  R. 
238;  Crary  v.  Pollard,  14  Allen 
(Mass.),  284;  Lord  Barrymore  v. 
Taylor,  1  Esp.  326.  See,  also,  De 
Medina  v.  Owen,  3  C.  &  K.  72;  Wig- 
gin  v.  Boston,  &c.  R.  Co.  120  Mass. 
201  (letter  offered  by  plaintiff,  al- 
though in  reply  to  one  written  to 
defendant,  which  the  latter  was 
not  called  upon  to  produce). 

The  other  party  may  offer  such 
other  part  of  the  correspondence 
as  may  be  relevant.  Roe  v.  Day, 
7  Car.  &  P.  705.  Or,  when  desired, 
and  necessary  to  explain  the  reply, 
the  party  offering  the  reply  may 
also  give  in  evidence  the  letter  re- 
plied to.  Trischet  v.  Hamilton, 
&c.  Co.  14  Gray  (Mass.),  456; 
Hartman  Steel  Co.  v.  Hoag,  104  la. 
269,  73  N.  W.  611. 

""Gradwohl  v.  Harris,  29  Cdl. 
150;  Lockwood  v.  Thome,  18  N.  Y. 
285;  Brown  v.  Bank,  3  Pa.  St.  187; 
Rea's  Adm'x  v.  Trotter  &  Bro.  26 
Gratt.  (Va.)  585  (receipt);  Stan- 
nard  v.  Smith,  40  Vt.  513  (memo- 
randum in  private  book);  McKim 
V.  Blake,  139  Mass.  593  Goodin  v. 
Armstrong,  19  Ohio,  44;  Carroll 
V.  Ridgaway,  8  Md.  328;  Butler  v. 
Cornell,  148  111.  276,  35  N.  E.  767. 
But  see,  as  to  tax  receipts  and  the 
like  as  not  admissible  against  the 
holder,  Swaine  v.  Swaine,  134  Ind. 
596,  33  N.  B.  792;  German  Mut. 
Ins.  Co.  V.  Niewedde,  11  Ind.  App. 
624,  39  N.  E.  534.     The  tax  return 
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lading,"^  a  prospectus  or  advertisement/"'  circulars,  ^°°  hand-bills,*" 
deeds,^*^  wills,^^''  orders,^^'  and  maps,^'^*  have  been  held  competent. 
Even  a  newspaper  article  proved  to  have  been  written  or  seen  and 
corrected  by  a  party  may  be  competent  against  him.^"  Indeed,  it 
may  be  stated  generally  that  any  vreitten  admissions  made  or  di- 
rected by  a  party,  when  not  privileged  or  made  without  prejudice, 
during  compromise  negotiations  or  the  like,  may  be  used  against  him, 
at  least  where  they  are  self  disserving  in  character,^^"  and  it  is  not 
necessary  that  the  instrument  in  which  they  are  contained  shoidd  be 

Mass.   499;    Berry  v.   Mathews,  7 
Ga.  457. 

'"Dennis  v.  Van  Voy,  31  N.  J. 
L.  38. 

'"Dunn  V.  Eaton,  92  Tenn.  743, 
23  S.  W.  163;  Legat  v.  Legat,  13 
Mont.  190,  33  Pac.  5;  Reed  v.  New- 
comb,  62  Vt.  75,  19  Atl.  367.  So 
as  against  the  grantee.  Ashmore 
V.  Hardy,  7  C.  &  P.  501;  West  v. 
Davis,  7  East,  363;  Demeyer  v. 
Legg,  18  Barb.  (N.  Y.)  14;  Penrose 
V.  Griffith,  4  Binn.  (Pa.)  231. 

'"  Cowan  V.  Hlte,  2  A.  K.  Marsh. 
(Ky.)  238;  Morisey  v.  Bunting,  1 
Dev.  (N.  Car.)  3. 

'"Macomber  v.  Parker,  14  Pick. 
(Mass.)  497. 

"•Bridgeman  v.  Jennings,  1  Ld. 
Raym.  734. 

""Henkle  v.  Smith,  21  III.  238; 
Edwards  v.  City  of  Watertown,  59 
Hun  (N.  Y.),  620,  13  N.  Y.  S.  309. 
But  compare  Downs  v.  New  York 
Cent.  R.  Co.  47  N.  Y.  83. 

'"See  Putnam  v.  Gunning,  162 
Mass.  552,  39  N.  B.  347;  Harper  v. 
West,  1  Cranch  C.  C.  192;  Carey 
V.  Philadelphia,  &c.  Co.  33  Cal.  694; 
Rich  V.  Flanders,  39  N.  H.  304; 
Steed  V.  Knowles,  97  Ala.  573,  12 
So.  75;  Cook  v.  Barr,  44  N.  Y.  156; 
Western  Wool,  &c.  Co.  v.  Hart 
(Tex.),  20  S.  W.  131  (market 
report  sent  by  defendant  to  a  third 
person);  Hughes  v.  Boone,  102  N. 
Car.  137,  9  S.  B.  286   (indorsement 


made  by  a  property  owner  is  by 
some  courts  held  inadmissible  in 
independent  cases  as  to  value.  Cin- 
cinnati, &c.  R.  Co.  V.  McDougall, 
108  Ind.  179,  8  N.  E.  571;  Railway 
V.  Kell  (Tex.),  16  S.  W.  936;' 
Texas,  &c.  R.  Co.  v.  Eddy,  42 
Ark.  527;  Virginia,  &c.  R.  Co.  v. 
Henry,  8  Nev.  165.  But  other 
courts  take  the  opposite  view,  and 
even  those  courts  that  have  held 
them  inadmissible  to  show  value, 
in  certain  cases,  have  held  them 
admissible  in  other  cases  for  other 
purposes.  Comstock  v.  Grindle, 
121  Ind.  459,  23  N.  B.  494;  Sher- 
man V.  Hogland,  73  Ind.  472;  Mif- 
flin Bridge  Co.  v.  Juniata  County, 
144  Pa.  St.  365,  22  Atl.  896;  Hub- 
bard V.  Moore,  67  Vt.  532,  32  Atl. 
465;  Vernon,  &c.  Co.  v.  Savannah, 
95  Ga.  387,  22  S.  B.  625;  Beckwith 
V.  Talbot,  2  Colo.  639;  Birming- 
ham, &c.  R.  Co.  V.  Smith,  89  Ala. 
305,  7  So.  634;  Wright  v.  Merri- 
wether's  Adm'r,  51  Ala.  183.  Com- 
pare Tuckwood  V.  Hanthorn,  67 
Wis.  326,  30  N.  W.  705. 

'"Shatzell  v.  Hart,  2  A.  K. 
Marsh.  (Ky.)  191;  Emery's  Sons  v. 
Irving  Nat.  Bank,  25  Ohio  St.  360, 
366. 

"'Putnam  v.  Gunning,  162  Mass. 
652,  39  N.  B.  347;  Somervell  v. 
Hunt,  3  Har.  &  McH.  (Md.)  113; 
Mann  v.  Russell,  11  111.  586. 

'"•Tripp  V.  Metallic,  &c.  Co.  137 
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a  valid  obligation  or  executed  with  all  the  formality  required  to  make 
it  binding  as  to  the  main  purpose  for  which  it  was  intended.*" 
Letters  or  other  writings  may  be  admissible  on  other  grounds,  as, 
for  instance,  when  they  are  part  of  the  res  gestae  or  are  contractual 
in  their  nature.  In  such  cases  different  rules  apply,  and,  if  contract- 
ual, they  may  be  far  more  effective  than  mere  non-contractual  ad- 
missions. In  this  connection,  however,  we  have  considered  only  the 
rules  applicable  when  they  are  sought  to  be  introduced  as  admissions. 

§233.  Admissions  by  telephone. — Admissions  may  also  be  made 
by  telephone.  If  the  witness  who  is  called  upon  to  repeat  them  states 
that  he  recognized  the  voice  of  the  party  making  them  it  is  very  clear 
that  they  are  as  competent  as  admissions  made  to  him  in  a  conversation 
face  to  faee,*^^  although  they  may  or  may  not  be  given  as  much 
weight  by  the  triers  of  the  case.  Other  circumstances  may  also 
furnish  sufBcient  data  for  identification.***     And  it  has  been  held 


on  back  of  receipt) ;  Britten  v. 
State,  77  Ala.  202  (tax  collector's 
stub  book);  Gaines  v.  Gaines,  39 
Ga.  68;  Cook  v.  Anderson,  20  Ind. 
15;  Lehmann  v.  Rothbarth,  111  111. 
185;  Mowry  v.  Bishop,  5  Paige  (N. 
Y.),  98;  Bowers  v.  Hurd,  10  Mass. 
427;  State  v.  Wooderd,  20  la.  541; 
Ege  v.  Medlar,  82  Pa.  St.  86  (ab- 
stract of  title);  Martin  v.  Kline, 
157  Pa.  St.  473,  27  Atl.  753;  Klatt 
V.  N.  C.  Foster,  &c.  Co.  92  Wis. 
622,  66  N.  W.  791;  Grain  v.  First 
Nat.  Bank,  114  111.  516,  2  N.  B.  486, 
Beal  V.  State,  77  Ind.  231  (report 
filed  by  administrator,  though  not 
acted  upon). 

"'  Kirk  V.  Williams,  24  Fed.  437; 
Stovall  V.  Fowler,  72  Ala.  77;  Iron 
Mountain,  &c.  R.  Co.  v.  Stansell, 
43  Ark.  275;  Snyder  v.  Reno,  38  la. 
329;  Riley  v.  Butler,  36  Ind.  51; 
Bulley  V.  Bulley,  L.  R.  9  Ch.  App. 
739  (deed  tendered  but  not  exe- 
cuted); Toner  v.  Taggart,  5  Binn. 
490;  Medway  v.  United  States,  6 
Ct.  of  CI.  421;  Bruce  v.  Garden,  17 
W.  R.  990;  Hutchins  v.  Scott,  2 
M.  &  W.  809;   Moore  v.  Moore,  47 


N.  Y.  467;  Fort  v.  Gooding,  9  Barb. 
(N.  Y.)  371;  Towne  v.  Milner,  31 
Kans.  207;  Hickey  v.  Hinsdale,  12 
Mich.  555;  Rumsey  v.  Sargent,  21 
Mich.  99;  Bishop  v.  Fletcher,  48 
N.  H.  397;  Knowlton  v.  Moseley, 
105  Mass.  136.  Thus,  although  not 
a  valid  obligation,  because  executed 
on  Sunday,  it  may  be  used  as  an 
admission.  Lea  v.  Hopkfns,  7  Pa. 
St.  492;  Ayres  v.  Bane,  39  la.  518. 
So  where  invalid  for  want  of  a  seal 
or  stamp.  Morrell  v.  Cawley,  17 
Abi).  Pr.  (N.  Y.)  76;  Atkins  v. 
Plympton,  44  Vt.  21;  Reis  v.  Hell- 
man,  25  Ohio  St.  180.  But  see  Rob- 
inson V.  Cushman,  2  Denio  (N.  Y.), 
149. 

"°  Lord  Electric  Co.  v.  Morrill, 
178  Mass.  304,  59  N.  E.  807;  Deer- 
ing  &  Co.  V.  Shumpik,  67  Minn. 
348;  Stepp  v.  State,  31  Tex.  Crlm. 
App.  349,  352,  20  S.  W.  753. 

""See  People  v.  McKane,  143  N. 
Y.  455,  38  N.  E.  950;  Davis  v.  Wal- 
ter, 70  la.  465,  30  N.  W.  804;  Mis- 
souri Pac.  R.  Co.  V.  Heidenheimer, 
82  Ttex.  195,  207,  17  S.  W.  608. 
Where,  for  instance,  the  conversa- 
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with  much  show  of  reason  that  when  a  person  places  himself  in 
connection  with  a  telephone  sj'stem  through  an  instrument  in  his 
office,  he  thereby  invites  communication  in  relation  to  his  business 
through  that  channel,  and,  although  the  party  at  the  other  end  can 
not  identify  his  voice,  conversations  so  held  are  admissible  just  as 
personal  interviews  by  a  customer  with  an  unknown  clerk  in  charge 
of  an  ordinary  shop  would  be  in  relation  to  business  there  carried 
on.^^"  So  it  has  been  held  that  a  witness  who  was  standing  by  and 
only  heard  one  side  of  the  conversation  may  testify  to  it  in  a  proper 
case,^^^  and  it  has  also  been  held  that  where  the  telephone  operator, 
at  the  request  of  the  parties,  repeats  the  questions  and  answers,  or 
messages  to  each,  it  does  not  violate  the  rule  against  hearsay  evidence 
to  permit  one  of  the  parties  to  testify  as  to  what  the  other  said  as 
reported  by  the  operator,  especially  when  the  operator  does  not 
remember  what  he  reported.^^^ 

§  234.  Affidavits. — It  is  a  general  rule  that  a  voluntary  affidavit 
is  evidence  against  the  party  making  it  as  an  admission  of  the  facts 
therein  contained.^^'  Under  this  rule,  affidavits  made  in  one  action 
or  for  one  purpose^^*  are  competent  against  the  affiant  in  other  actions 

tion  is  about  matters  and  details  102;   Illinois  Cent.  R.  Co.  v.  Cobb, 

of    which    no    one    but    the    party  &c.   64  111.  143;    Garman  v.  United 

charged  with  the  admission  could  States,  34  Ct.  CI.  237. 
know  anything.  '"National  S.  S.  Co.  v.  Tugman, 

•^°  Wolfe  V.  Missouri  Pac.  R.  Co.  143  U.   S.   28,   12   Sup.   Ct.  R.   361; 

97  Mo.   473,  11   S.  W.   49,  3  L.   R.  Penn  v.  Edwards,  50  Ala.  63;   lUi- 

A.  539,  10  Am.  St.  331.     See,  Also,  nois  Cent.  R.   Co.  v.   Cobb,  &c.  64 

Globe  Printing  Co  v.  Stahl,  23  Mo.  111.    143,    147;    Asbach   v.    Chicago, 

App.  451;   Rock  Island,  &c.  R.  Co.  &c.   R.    Co.    86    la.   101,    53   N.   W. 

V.    Potter,    36    111.    App.    590.     But  90;    Shatter   v.    Richards,    14   Cal. 

compare    Obermann    Brewing    Co.  125;  Kline  v.  First  Nat.  Bank,  &c. 

V.  Adams,  35  111.  App.  540;  Murphy  (Pa.)    15    Atl.    433;    Bowen   v.   De 

V.  Jack,  142  N.  Y.  215,  36  N.  B.  882.  Lattre,  6  Whart.   (Pa.)  430;   TifBn 

'=' Miles  V.  Andrews,  153  111.  262,  v.  Ward,  5  Ore.  450. 
38  N.  E.  644.  But  see  Ohio,  &c.  R.  Co.  v.  Levy, 

""  Oskamp  v.  Gadsden,  35  Neb.  7,  134  Ind.  343,  34  N.  E.  20;  Kemp  v. 

52  N.  W.  718,  17  L.  R.  A.  440;  Sul-  Baltimore,  &c.  Ins.  Co.  2  Gill  &  J. 

livan   V.   Kuykendall,   82   Ky.   483,  (Md.)    108;    Phillips  v.   Cooper,  50 

56  Am.  Rep.  901.    But  see  Wilson  v.  Miss.    722;    Albertson   v.   Williams, 

Coleman,  81  Ga.  297,  6  S.  B.  693.  97  N.  Car.  264,  1  S.  B.  841;  Wyser 

'^Hallett  V.  O'Brien,  1  Ala.  585;  v.   Calhoun,   11   Tex.    323;    Mushat 

Hall  V.  Cannon,  4  Har.  (Del.)  360;  v.   Moore,  4  Dev.  &  B.   (N.   Car.) 

Forrest  v.  Forrest,  6  Duer  (N.  Y.),  124. 
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or  for  other  purposes.    And  this  is  true  although  the  affidavit  may 
not  he  taken  according  to  the  provisions  of  the  statute.'^'^ 

§235.  Depositions — Answers  to  interrogatories. — A  statement 
made  by  a  party  in  a  deposition  taken  in  another  cause  may  be  used 
against  him  as  an  admission.^^^  So  admissions  in  a  deposition  ir- 
regularly taken,  or  suppressed,  may  nevertheless  be  competent  as 
such  against  the  party  making  them.^^^  Answers  of  the  adverse 
party  to  interrogatories  made  in  another  action  are  likewise  com- 
petent against  him  as  admissions,^"*  and,  like  ordinary  depositions, 
they  may  also  be  competent  as  admissions  although  irregularly 
taken.^"°  Even  where  they  were  made,  under  oath,  with  the  under- 
standing that  they  might  be  revised  by  counsel  before  they  were 
signed,  they  were  held  admissible  although  they  were  neither  signed 
nor  revised.^'"  Answers  to  interrogatories  are  admissions  under  oath 
and  may  be  received  as  primary  evidence  even  when  they  relate  to 

296;  Padley  v.  Catterlin,  64  Mo. 
App.  629;  Bilger  v.  Buclianaii 
(Tex.),  6  S.  W.  408;  Chaddick  v. 
Haley,  81  Tex.  617,  17  S.  W.  233; 
Spann  v.  Torbert,  130  Ala.  541,  30 
So.  389. 

'"Car  v.  Griffin,  44  N.  H.  510; 
Bilger  v.  Buchanan  (Tex.),  6  S. 
W.  408;  Parker  v.  Chancellor,  78 
Tex.  524,  15  S.  W.  157.  See,  also. 
Barber  Asphalt,  &c.  Co.  v.  XJllman, 
137  Mo.  543,  38  S.  W.  458;  Whit- 
man V.  Moray,  63  N.  H.  448;  Ex 
parte  Hall,  L.  R.  19  Ch.  Div.  580. 
But  compare  Houston  v.  Bruner, 
59  Ind.  25. 

"'Gay,  &c.  Co.  v.  Rogers,  109 
Ala.  624,  20  So.  37;  Murison  v.  But- 
ler, 18  La.  Ann.  197;  Alford  v. 
Hughes,  14  La.  Ann.  727;  Whitlock 
v.  Crew,  28  Ga.  289;  Williams  v. 
Cheney,  3  Gray  (Mass.),  215;  Mo- 
loney v.  Davis,  48  Pa.  St.  512. 

™  Edwards  v.  Norton,  55  Tex. 
405.  See,  also,  Gutterson  v.  Morse, 
58  N.  H.  165. 

""Lynde  v.  McGregor,  13  Allen 
(Mass.),  182,  90  Am.  Dec.  188. 


"'  Davenport  v.  Cummings,  15  la. 
219.  See,  also,  Morrell  v.  Cawley, 
17  Abb.  Pr.  (N.  Y.)  76.  So  held 
as  to  written  statement  made  by 
the  party  on  coroner's  inquest,  al- 
though the  inquest  was  not  legally 
organized.  Snyder  v.  State,  59 
Ind.  105,  109.  See,  also.  Profile, 
&c.  Co.  v.  Bickford,  72  N.  H.  73, 
B4  Atl.  699  (deposition  not  filed  as 
required  by  statute,  or  not  used 
as  such  because  party  present  in 
court  may  be  used  as  written  ad- 
mission). See,  also,  to  same  effect 
as  last  case,  Spann  v.  Torbert,  130 
Ala.  541,  30  So.  389;  Moore  v. 
Brown  &  Co.  23  Kans.  269; 
Charleston  v.  Hunt,  27  Mo.  34. 

•^Brewer  v.  Hyndman,  18  N.  H. 
9;  Profile,  &c.  Co.  v.  Bickford,  72 
N.  H.  73,  54  Atl.  699;  Hatcher  v. 
Crews,  78  Va.  460;  Chicago  &  N. 
W.  R.  Co.  V.  Boone  County  Sup'rs, 
44  111.  240;  Lastrapes  &  Co.  v. 
Blanc,  3  Woods  (U.  S.  C.  C),  134; 
Helm  V.  Handley,  1  Litt.  (Ky.)  219; 
Gubernator  v.  Rettalack,  86  Mo. 
App.  184;  Kritzer  v.  Smith,  21  Mo. 


§    236.]  ADMISSIONS   BY   PARTIES.  340 

the  contents  of  written  instruments/^^  and  the  fact  that  the  party 
making  them  is  present  at  the  trial  does  not  prevent  the  adverse  party 
from  using  them.^'^ 

§  236.  Admissions  in  pleadings. — There  is  considerable  conflict 
among  the  authorities  upon  the  subject  of  admissions  in  pleadings. 
It  is  held  in  some  jurisdictions  that  the  pleadings  in  a  cause  are 
before  the  court  as  a  part  of  its  proceedings,  -without  being  introduced 
in  evidence,  and  that  admissions  therein  may  be  commented  upon 
before  the  jury  in  the  same  manner  as  any  other  facts  appearing  in 
the  cause.^^'  But  where  such  is  the  case  the  admission  of  such 
pleadings  in  evidence  would  not  be  available  error,^^*  and,  in  some 
jurisdictions,  it  would  be  safer,  and  perhaps  necessary,  to  introduce 
them  in  evidence  in  order  to  use  them  as  such.^'"  At  all  events,  a 
pleading  which  has  been  withdrawn  or  taken  out  of  the  record  by 
substitution  or  amendment  cannot  be  used  as  an  admission  and 
conunented  uppn  before  the  jury  without  being  introduced  in  evl* 
dence.^'°  But,  subject  to  the  rules  hereinafter  stated,  such  original 
pleading,  although  withdrawn,  stricken  out,  or  taken  from  the  record 
by  the  filing  of  an  amended  pleading,  may  be  introduced  in  evidence 

"'Combs  V.  Union  Trust  Co.  146  v.   Cudlipp,   94  N.   Y.  129;    Central 

Ind.  688,  46  N.  E.  16.  R.    Co.    v.    Stoermer,    51   Fed.    518. 

"'  Scott  V.  Indianapolis  Wagon  But  compare  Ferris  v.  Hard,  135 
Works,  48  Ind.  75;  Moore  v.  Brown  N.  Y.  354,  32  N.  B.  129.  But  a 
&  Co.  23  Kans.  269.  Se6,  also,  pleading  cannot  be  introduced  and 
Smith  V.  Rosenham,  19  Ind.  256.  used  as  an  admission  merely  be- 
But  compare  Priest  v.  Way,  87  cause  it  fails  to  deny  or  answer 
Mo.  16.  an    immaterial    allegation    of    the 

'»  Colter  V.  Calloway,  68  Ind.  219;  complaint.     Gattis  v.  Kilgo,  128  N. 

New   Albany,   &c.   Co.   v.    Stallcup,  Car.   402,   38   S.   E.   931.     See,  also, 

62  Ind.  345;  Bast  Tenn.  &c.  R.  Co.  Craig  v.  Burris  (Del.),  55  Atl.  353. 

v.   Kane,   92   Ga.   187,   22   L.   R.   A.  "*Bell  v.  Pavey,  7  Ind.  App.  19. 

315.     See,  also,  Paige  v.  Wlllet,  38  33  N.  E.  1011. 

N.  Y.  28;  White  v.  Smith,  46  N.  Y.  "=  See  Town  of  Greenville  v.  Old 

418;    Miller   v.    James,    86    la.    242,  Dominion  S.  S.  Co.  104  N.  Car.  91, 

53    N.   W.    227;    Givane  v.   Roe,   1  10  S.  E.  147. 

Salk.  90.    An  admission  in  a  plead-  "°  Taft  v.   Fiske,   140  Mass.   250, 

ing,   or,   in   some   states,   even   the  5  N.  B.  621;  Phillips  v.  Smith,  110 

failure  to  deny  an  allegation  in  the  Mass.   61;    Folger  v.  Boyington,  67 

pleading  of  the  adverse  party,  may  Wis.  447,  30  N.  W.  715;  Watters  v. 

be   absolutely   binding   as   an   ad-  Parker,     (Tex.),    19    S.    W.    1022; 

mission,  and  prevent  any  proof  in-  Gilmore  v.  Borders,  2  How.  (Miss.) 

consistent  therewith.     Fleischmann  824. 
V.    Stem,   90  N.   Y.   110;    Dunham 
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in  the  same  cause  as  an  admission.^''  Suppose,  however,  that  there 
are  several  distinct  issues  raised  by  different  counts  or  paragraphs 
of  a  pleading.  In  such  a  case,  can  the  statements  in  one  of  them  be 
used  £is  admissions  upon  the  other  issues?  Upon  this  question  there 
seem  to  be  few  authorities,  and  in  the  few  cases  in  which  the  question 
has  arisen  the  courts  have  not  been  of  one  mind.  There  is  much 
reason  in  support  of  the  view  that  where  the  law  authorises  a  party 
to  plead  in  this  way,  as,  for  instance,  where  it  authorizes  him  to  set 
up  independent  and  even  inconsistent  defenses  in  different  para- 
graphs of  answer,  the  statements  in  a  particular  paragrapji  are  made 
for  the  purpose  of  presenting  the  issue  to  which  they  relate,  and  no 
other,  and  to  permit  them  to  be  used  against  the  pleader  on  another 


^"  Boots  V.  Canine,  94  Ind.  408; 
Baltimore,  &c.  R.  Co.  v.  Evarts, 
112  Ind.  533,  14  N.  E.  369;  David- 
son V.  Rothchild'S'  Adm'r,  49  Ala. 
104;  Texas,  &c.  R.  Co.  v.  Coggin 
(Tex.  Civ.  App.)  77  S.  W.  1053; 
Daub  V.  Englebach,  109  111.  267; 
Miller  v.  Nicodemus,  58  Neb.  352, 
78  N.  W.  618;  Fite  v.  Black,  92  Ga. 
363,  17  S.  B.  349,  and  Peckham 
Iron  Co.  V.  Harper,  41  Ohio  St.  100 
(although  stricken  out  on  motion 
of  adverse  party) ;  Parker  v.  Lan- 
ier, 82  Ga.  216,  8  S.  E.  57;  Ludwig 
V.  Blackshere,  102  la.  366,  71  N.  W. 
356;  Juneau  v.  Stunkle,  40  Kans. 
756,  20  Pac.  473;  Kilpatrick,  &c. 
Co.  V.  Box,  13  Utah,  494,  45  Pac. 
629;  Hall  v.  Woodward,  30  S.  Car. 
564,  9  S.  E.  684;  Willis  v.  Tozer, 
44  S.  Car.  1,  21  S.  E.  617;  Strong 
V.  Dwight,  11  Abb.  Pr.  N.  S.  (N. 
Y.)  319;  Fogg  v.  Edwards,  20  Hun 
(N.  Y.),  90;  Smith  v.  Pelott,  18  N. 
Y.  S.  301;  Schad  v.  Sharp,  95  Mo. 
573,  8  S.  W.  549.  See,  also,  Guy  v. 
Manuel,  89  N.  Car.  83;  Adams  v. 
Utley,  87  N.  Car.  356;  Murphy  v. 
St.  Louis  Type  Foundry,  29  Mo. 
App.  541;  Pence  v.  Sweeney,  2  Ida- 
ho, 914,  28  Pac.  413;  Barrett  v. 
Featherstone,  89  Tex.  567,  35  S.  W. 
11,  36  S.  W.  245;   Oregon,  &c.   Co. 


V.  Dacres,  1  Wash.  St.  195,  23  Pac. 
415;  Gale  v.  Shillock,  4  Dak.  182, 
29  N.  W.  661;  Morris  v.  Cargill,  57 
Wis.  251,  15  N.  W.  148;  Lindner 
V.  St.  Paul,  &c.  Ins.  Co.  93  Wis. 
526,  67  N.  W.  1125;  In  re  Oregon 
Bulletin,  &c.  Co.  3  Sawy.  (U.  S. 
C.  C.)  614;  Warder,  &c.  Co.  v. 
Willyard,  46  Minn.  531,  49  N.  W. 
300,  24  Am.  St.  250.  But  compare 
Kimball  v.  Bellows,  13  N.  H.  58; 
Wheeler  v.  West,  71  Cal.  126; 
Stern  v.   Loewenthal,   77   Cal.   340, 

19  Pac.  579;  Miles  v.  Woodward, 
115  Cal.  308,  46  Pac.  1076;  Mecham 
V.  McKay,  37  Cal.  154  (see,  how- 
ever. Coward  v.  Clanton,  79  Cal. 
23,  21  Pac.  359) ;  Smith  v.  Davidson, 
41  Fed.  172;  Watters  v.  Parker 
(Tex.),  19  S.  W.  1022;  Vogel  v.  D. 
M.    Osborne    &   Co.    32    Minn.    167, 

20  N.  W.  129;  Corbett  v.  Clough, 
8  S.  Dak.  176,  65  N.  W.  1074;  Sweet- 
zer  V.  Claflin,  74  Tex.  667,  12  S.  W. 
395;  Little  Rock,  &c.  R.  Co.  v. 
Clark,  58  Ark.  490,  25  S.  W.  504; 
Lane  v.  Bryant,  100  Ky.  138,  36  L. 
R.  A.  709.  In  Missouri,  &c.  Tel. 
Co.  V.  Vandevort  (Kans.),  72  Pac. 
771,  an  oral  admission  made  by  an 
attorney  in  his  opening  statement 
on  a  former  trial  of  the  same  cause 
was  held  admissible. 
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issue  would  deprive  him  of  his  denials  or  at  least  make  it  dangerous 
for  him  to  do  what  the  law  authorizes  him  to  do.  He  may,  for 
instance,  plead  by  way  of  denial  in  one  paragraph  and  by  way  of 
confession  and  avoidance  in  another,  and  it  would  seem  unjust  to 
permit  his  unavoidable  and,  in  a  sense,  conditional  admissions  in 
the  latter  paragraph  to  be  taken  as  admissions  upon  the  issue  raised 
by  the  denial.  This  seems  to  be  the  view  taken  by  most  of  the  courts 
by  which  the  question  has  been  expressly  decided.^^*  But,  on  the 
other  hand,  the  opposite  view  has  been  impliedly  taken  in  several 
of  the  cases  already  cited,  in  which  it  is  held  that  all  the  pleadings  are 
before  the  court  and  may  be  commented  upon  before  the  jury,  and 
also  in  cases  already  cited  in  which  it  is  held  that  pleadings  that 
have  been  withdrawn  or  amended  are  admissible  in  evidence,  for 
in  some  of  such  cases  the  pleading  withdrawn  or  amended  raised 
a  different  issue  and  contained  admissions  not  found  in  the  plead- 
ings upon  which  the  trial  was  had.  So,  in  a  recent  case  in  Georgia, 
it  is  expressly  decided  that  a  plea  bearing  on  the  main  issue  and 
containing  an  admission  by  the  defendant  is  admissible  against 
him  upon  any  other  plea  in  the  same  case.^^"  On  this  side  of  the 
question  it  may  be  said,  in  addition  to  the  suggestions  already  made, 
that  the  admissions  are  open  to  explanation,  that  the  statements 
in  the  entire  pleading  are  to  be  taken  together,  and  if  the  different 
paragraphs  are  contradictory,  one  may  practically  neutralize  the 
other,^*"  and  that  the  purpose  for  which  they  may  be  considered  by 
the  jury  may  be  regulated  by  proper  instructions  of  the  court. 

"'  Glenn  v.  Sumner,  132  TT.  S.  152,  upon  the  trial.     Larry  v.  Herrick, 

10     Sup.     Ct.     41;      McDonald     v.  58  N.  H.  40. 

Southern  Cal.  R.  Co.   101  Cal.  206,  i»  Howard  v.   Glenn,  85  Ga.  238, 

35  Pac.  643,  645;  Whitaker  v.  Free-  11  S.  E.  610,  21  Am.  St.  156. 

man,  Fed.  Cas.  No.  17527a,  1  Dev.  ""See  Boots   v.    Canime,    94   Ind. 

271,   280;    Blackington   v.   Johnson,  408,  416.     In  Spencer  v.  Fortescue, 

126  Mass.  21.     See,  also,  Pomeroy's  112  N.   Gar.  268,  16  S.  E.  898,  the 

Rem.     &     Remedial     Rts.     §     724;  plaintiff   offered  one   paragraph  of 

Knight  V.  M'Douall,  12  Adol.  &  El.  the  defendant's  answer  as  showing 

438,   442;    Gould   v.   Oliver,  2  Man.  an  admission,  and  it  was  held  that 

&   G.   208,  234,  2   Scott  N.   R.   241,  the  defendant  was  then  entitled  to 

262;   Waiters  v.  Parker  (Tex.),  19  introduce     the     other     paragraph 

S.  W.   1022.     Inconsistency  in  dif-  which    qualified    it,    as    the    whole 

ferent  counts   of  a   declaration   is  should  be  taken  together.    But  see 

not   evidence  of  an   admission  by  Gun's  Adm'r  v.  Todd,  21  Mo.  303, 

the  plaintiff  that  the  facts  are  not  64   Am.   Dec.   231.     In  Gardner  v. 

as  stated  by  him  in  his  testimony  Meeker,  168  111.   40,  48  N.  B.  307, 
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§237.  Pleadings  in  other  proceedings. — The  failure  to  traverse 
an  allegatioiL  in.  a  pleading  of  the  opposite  party  can  not  be  taken 
as  an  admission  of  its  truth  in  another  and  independent  action,^*^ 
at  least  -where  the  matter  in  litigation  is  different. ^*^  So,  although 
a  demuirrer  admits  facts  that  are  well  pleaded  for  the  purpose  of 
testing  their  legal  sufiBciency  in  the  particular  cause,  as  a  rule  of 
evidence  it  admits  nothing  either  in  that  cause  or  another. '^^''  But 
pleadings  which  are  verified  by  the  party,  or  drawn  under  his  special 
instructions,  and  raise  an  issue  of  fact,  are  admissible  in  evidence 
against  him  in  other  causes,  whether  between  the  same  parties  or 
not.^**    Indeed,  the  better  rule  would  seem  to  be  that,  where  the  real 


it  is  held  that  a  plea  in  a  former 
action  can  not  be  introduced  un- 
less the  party  also  offers  the  dec- 
laration, where  the  latter  is  nec- 
essary to  connect  the  plea  with  the 
subject  matter,  and  fully  under- 
stand the  admission,  if  any. 

•"Gillett's  Indirect  &  CoUat.  Ev. 
§  3.  So  held  in  Gatlis  v.  Kilgo, 
128  N.  Car.  402,  38  S.  E.  931,  as  to 
an  answer  in  the  same  action, 
where  the  allegations  not  denied 
were  superfluous  and  immaterial. 
See,  also,  Roscoe  Lumber  Co.  v. 
Standard,  &c.  Co.  70  N.  Y.  S.  1130, 
62  App.  Div.  421;  Leggott  v.  Great 
Northern  R.  Co.  L.  R.  1  Q.  B.  Div. 
599;  Carter  v.  James,  13  M.  &  W. 
137;  Lyons  v.  Ward,  154  Mass.  364; 
Isabelle  v.  Iron,  &c.  Co.  57  Mich. 
120,  23  N.  W.  613. 

'*=  Carter  v.  James,  13  M.  &  W. 
137;  Hutt  V.  Morrell,  3  Exch.'240; 
Rigge  V.  Burbidge,  15  M.  &  W. 
598.  But  see,  where  the  second  action 
is  brought  on  a  judgment  recovered 
in  the  first.  Skelton  v.  Hawling,  1 
Wils.  258. 

'"McKinzie  v.  Mathews,  59  Mo. 
99;  Tyler  v.  Waddingham,  58  Conn. 
375,  20  Atl.  335,  8  L.  R.  A.  657; 
(compare  Sprague  v.  New  York, 
&c.  R.  Co.  68  Conn.  345,  37  L.  R. 
A.   638);    Belden  v.  Blackman.   124 


Mich.  667,  83  N.  W.  616;  Auld  v. 
Hepburn,  1  Cranch  C.  C.  122,  166; 
Pease  v.  Phelps,  10  Conn.  62;  Kan- 
kakee, &c.  R.  Co.  V.  Horan,  131 
111.  288,  23  N.  E.  621;  Matthews  v. 
Tower,  39  Vt.  433;  Bobe  v.  Prown- 
er,  18  Ala.  89;  Coxe  v.  Gulich,  10 
N.  J.  L.  328;  Tompkins  v.  Ashby, 
1  Moody  &  M.  32,  22  B.  C.  L.  464; 
Ingram  v.  Lawson,  9  Car.  &  P. 
326,  38  E.  C.  L.  197;  Bliss  Code 
PI.  (3d  ed.)  §  418.  Unless  it  ap- 
pears that  the  party  elected  to 
abide  by  it. 

"*Cook  V.  Barr,  44  N.  Y.  156; 
Parsons  v.  Copeland,  33  Me.  370, 
54  Am.  Dec.  628;  Royall's  Adm'r 
V.  McKenzie,  25  Ala.  363;  Kiddie 
V.  Debrutz,  1  Hayw.  (N.  Car.)  420; 
Stump  V.  Henry,  6  Md.  201,  61  Am. 
Dec.  300;  Warfield  v.  Lindell,  30 
Mo.  272,  77  Am.  Dec.  614;  Wilson 
V.  Phoenix,  &c.  Co.  40  W.  Va.  413, 
21  S.  B.  1035;  Solomon  R.  Co.  v. 
Jones,  30  Kans.  601,  2  Pac.  657; 
Hobson  V.  Ogden,  16  Kans.  388; 
St.  Paul,  &c.  Ins.  Co.  v.  Brunswick, 
&c.  Co.  113  Ga.  786,  39  S.  E.  483; 
First  Nat.  Bank,  &c.  v.  Wisdom's 
Bx'r,  111  Ky.  135,  63  S.  W.  461; 
Hyman  v.  Wheeler,  29  Fed.  347; 
Pope  V.  Allis,  115  TJ.  S.  363,  6  Sup. 
Ct.  69  (sworn  to  by  party,  but 
only    on    information    and    belief) ; 
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facts  are  required  to  be  stated  in  the  pleadings,  they  are  geaerally 
competent  to  show  admissions  of  the  party,  no  matter  whether  his 
attorney  was  specifically  directed  by  him  to  make  such  admissions 
or  not.^*°  There  are,  however,  many  authorities  which  hold  that  if 
a  pleading  is  apparently  signed  and  filed  by  an  attorney  without 
being  brought  to  the  party's  notice"'  it  is  not  admissible  in  evidence 


Paxton  V.  State,  60  Neb.  763,  84 
N.   W.   254;    Feldman   v.    McGuire, 

34  Ore.  309,  55  Pac.  872;  Boots  v. 
Canine,  94  Ind.  408;  Kramer  v. 
Williamson,  135  Ind.  655,  35  N.  B. 
388;  Holland  v.  Spell,  144  Ind.  561, 
42  N.  B.  1014;  Kentucky,  &c.  Ce- 
ment Co.  V.  Cleveland,  4  Ind.  App. 
171,  30  N.  E.  802.  See,  also,  Hen- 
derson V.  Cargill,  31  Miss.  367; 
Radclyffe  v.  Barton,  161  Mass.  327, 
37  N.  B.  373;  Bliss  v.  Nichols,  12 
Allen  (Mass.),  443;  Rich  v.  City  of 
Minneapolis,  40  Minn.  82,  41  N.  W. 
455;  Clemens  v.  Clemens,  28  Wis. 
637,  9  Am.  R.  520;  Meade  v. 
Black,  22  Wis.  241;  Limhert  v. 
Jones,  136  Pa.  St.  31,  19  Atl.  956; 
Lee  v.. Chicago,  &c.  R.  Co.  101  Wis. 
352,  77  N.  W.  714;  Kankakee,  &c. 
R.  Co.  V.  Horan,  131  III.  288,  23 
N.  B.  621;  General  Electric  Co.  v.- 
Jonathan  Clark,  &c.  Co.  108  Fed. 
170;  Crane  v.  Pacific  Bank,  106  Cal. 
64,  27  L.  R.  A.  562;  Starns  v.  Had- 
not,  45  La.  Ann.  318,  12  So.  561; 
Tague  V.  John  Caplice  Co.  28  Mont. 
51,  72  Pac.  297. 

"=  Lamar  v.  Pearre,  90  Ga.  377, 
17  S.  B.  92;  Ayres  v.  Hartford,  &c. 
Ins.  Co.  17  la.  176,  85  Am.  Dec. 
553;  Dowzelot  v.  Rawlings,  58  Mo. 
75;  Guy  v.  Marmel,  89  N.  Car.  83; 
Schmisseur  v.  Beatrie,  147  111.  210, 

35  N.  E.  525,  526;  Gillett's  Indirect 
&  Collat.  Ev.  §  3.  See,  also,  First 
Nat.  Bank  v.  Watson  (Tex.  Civ. 
App.),  66  S.  W.  232. 

In  many  of  the  cases  cited  in  the 
last  preceding  note  this  is  implied- 


ly held,  for  in  many  of  them  the 
pleading  was  not  verified  or  signed 
by  the  party  himself,  and  it  did 
not  appear  that  the  attorney  had 
any  special  instructions.  On  prin- 
ciple it  would  certainly  seem  that, 
under  the  rule  that  makes  the  ad- 
missions of  other  agents  conT- 
petent,  and  even  those  of  persons 
to  whom  one  party  is  referred  by 
the  other,  the  pleadings  drawn  by 
an  attorney  under  general  author- 
ity and  instructions  ought  to  be 
admissible,  especially  when  the 
client  has  adopted  and  stood  by 
them  in  one  suit.  This  is  partic- 
ularly true  where  the  second  ac- 
tion is  between  the  same  parties. 
If  the  client  did  not  give  specific 
instructions,  and  did  not  know  ex- 
actly what  was  inserted,  this  might 
affect  the  weight  of  the  alleged 
admissions,  but  ought  not,  of  it- 
self, to  render  them  incompetent. 
As  hereafter  shown,  however,  there 
are  authorities  to  the  contrary,  es- 
pecially where  the  parties  in  the 
subsequent  action  are  not  all  the 
same. 

'"Marianski  v.  Cairns,  1  Macq. 
Sc.  212;  City  of  Rockland  v.  Fams- 
worth,  89  Me.  481,  36  AU.  989;  Co- 
operative Life  Ass'n  v.  Lefiore,  53 
Miss.  1;  Meyer  v.  Blakemore,  54 
Miss.  570;  Cooley  v.  State,  55  Ala. 
162;  Burns  v.  Maltby,  43  Minn.  161, 
45  N.  W.  3;  Combs  v.  Hodge,  21 
How.  (U.  S.)  397;  Dennie  v.  Wil- 
liams,   135    Mass.    28. 

But  where  the  allegations  are  of 
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in  another  cause,  and  that  general  formal  allegations,  where  specific 
facts  are  not  stated  and  the  pleading  is  signed  only  by  the  attorney, 
will  be  presumed  to  have  been  made  by  the  latter  under  general 
instructions  and  without  the  particular  attention  of  his  client  being 
called  to  them.^*^ 

§  238.  Testimony  on  former  trial. — The  admission  of  a  party 
when  testifying  in  his  own  behalf  may  be  used  against  him  in  a 
subsequent  trial  of  the  same  case.^**  This  is  true,  although  the  ques- 
tions calling  it  out  were  irrelevant,^*'  and  even  though  he  had  no 
opportunity  to  fuUy  explain.^^"  In  some  eases  such  admissions  have 
been  proved  by  the  testimony  of  parties  who  heard  them  made  when 
tlie  witness  was  on  the  stand,^°^  and,  in  other  cases,  by  introducing 
the  record  on  the  former  trial  or  in  the  other  proceedings,^^^  or  by 
calling  the  stenographer  and  having  him  testify  from  his  shorthand 
notes  or  transcript  of  the  evidence.^"* 


particular  and  specific  matters, 
which  show  that  the  pleading  was 
made  under  special  instructions,  it 
is  competent.  Johnson  v.  Rus- 
sell, 144  Mass.  409,  11  N.  E.  670. 
"'  See  Dennie  v.  Williams,  135 
Mass.  28;  Farr  v.  Rouillard,  172 
Mass.  303,  52  N.  E.  443;  Delaware 
County  Com'rs  v.  Diebold  Safe  Co. 
133  IT.  S.  473,  487,  10  Sup.  Ct. 
399;  Combs  v.  Hodge,  21  How.  (U. 
S.)  397;  Boileau  v.  Rutlln,  2  Exch. 
665. 

"*McAndrews  v.  Santee,  57  Barb. 
(N.  Y.)  193;  Fisher  v.  Monroe,  21 
N.  Y.  S.  995;  Pickard  v.  Collins, 
23  Barb.  (N.  Y.)  444;  Woods  v. 
Gevecke,  28  la.  561;  Wiseman  v. 
St.  Louis,  &c.  R.  Co.  30  Mo.  App. 
516;  Lowe  v.  Vaughan,  48  Neb. 
651,  67  N.  W.  464;  Maclay's  Lessee 
V.  Work,  10  Serg.  &  R.  (Pa.)  194 
(letter  used  by  opposite  party  at 
former  trial);  Graham  v.  Spang,  1 
Monag.  (Pa.)  167;  Chase  v.  De- 
bolt,  7  111.  371;  White  v.  Collins, 
(Minn.),  95  N.  W.  765. 

'"  Smith  V.  Beadwell,  1  Campb.  30; 
Stockfleth  V.   De   Tastet,  4  Campb. 


10.  See,  also,  Lilley  v.  Mutual  Ben- 
efit, &c.  Co.  92  Mich.  153,  52  N.  W. 
631. 

^™Collett  V.  Keith,  4  Esp.  212. 
See,  also,  Johnson  v.  Powers,  40 
Vt.  611.  But  see  Misner  v.  Darling, 
44  Mich.  438,  7  N.  W.  77. 

"^  Maxwell  v.  Harrison,  8  Ga.  61, 
52  Am.  Dec.  385,  388;  Chase  v.  De- 
bolt,  7  111.  371  (justice  of  the  peace 
as  to  what  the  party  testified  be- 
fore him) ;  Graham  v.  Spang,  1 
Monag.  (Pa.)  167;  Kutzmeyer  v. 
Ennis,  27  N.  J.  L.  371;  Pickard  v. 
Collins,  23  Barb.  (N.  Y.)  444;  Hos- 
tetter  v.  Hykas,  3  Brewst.  (Pa.) 
162.  See,  also,  Miller  v.  Preble, 
142   Ind.   632,   42   N.   B.   220. 

"^  Jones  V.  Dipert,  123  Ind.  594, 
23  N.  E.  944;  Murison  v.  Butler, 
18  La.  Ann.  197.  But  see  Marshall 
V.  Adams,  11  111.  37. 

•'^  Macomber  v.  Bigelow,  126  Cal. 
9,  58  Pac.  312;  State  v.  Smith,  99 
la.  26,  61  Am.  St.  219;  Higgins  v. 
State,  157  Ind.  57,   60  N.  E.  685. 

It  seems,  as  held  in  the  cases 
just  cited,  that  if  the  stenographer 
testifies  that  he  took  down  the  evi- 
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§  239.  Testimony  in  other  proceedings. — The  admissions  of  a 
party  when  examined  as  a  witness  in  one  case  may  also  be  used 
against  him  in  another  case.^^*  And  the  fact  that  he  is  present  at 
the  trial  of  the  latter  case  does  not  change  the  rule.^°°  The  written 
statement  of  a  party  as  a  witness  upon  a  coroner's  inquest,  signed 
by  such  party  and  duly  authenticated  by  the  coroner  has  also  been 
held  competent  to  show  admissions/'^  and  so  has  the  testimony  of 
the  party  in  probate  in  other  proceedings.^'^  It  is  not  necessary  that 
he  should  have  been  a  party  to  the  action  or  proceeding' in  which  he 


deuce,  and  that  It  is  correct,  he 
may  testify,  or  even  read  from  his 
shorthand  notes  or  transcript 
thereof,  although  he  has  no  inde- 
pendent recollection  of  it.  See, 
also.  Sage  v.  State,  127  Ind.  15,  25, 
26,  26  N.  E.  667;  Bass  v.  State,  136 
Ind.  165,  169,  36  N.  E.  124;  Ruch 
V.  Rock  Island,  97  U.  S.  693;  Wright 
v.  Wright,  58  Kans.  525,  50  Pac. 
444;  Klepsch  v.  Donald,  8  Wash. 
162,  35  Pac.  621;  Pitzpatrick  v.  Pitz- 
patrick,  6  R.  I.  64,  75  Am.  Dec.  681 
(judge's  minutes).  As  to  the  effect 
of  evidence  of  contradictory  testi- 
mony at  another  time  see  Mason  v. 
Poulson,  43  Md.  161;  Coit  v.  Naples, 
1  Minn.  134;  California,  &c.  Works 
V.  Pinch,  47  Fed.  583.  See,  also. 
People  V.  Bean,  34  N.  Y.  S.  973, 
and  compare  Young  v.  Copple,  52 
111.  App.  547;  Jones  v.  Cooper,  97 
la.  735,  65  N.  W.  1000. 

"'Carr  v.  Griffin,  44  N.  H.  510; 
Tooker  v.  Gormer,  2  Hilt.  (N.  Y.) 
71;  Stockfleth  v.  De  Tastet,  4  Camp. 
10;  Robson  v.  Alexander,  1  M.  &  P. 
448;  Ashmore  v.  Hardy,  7  C.  &  P. 
501;  Pitzpatrick  v.  Pitzpatrick,  6  R. 
I.  64,  75  Am.  Dec.  681;  Eaton  v. 
New  England  Tel.  Co.  68  Me.  63; 
Sutton  V.  Tyrell,  12  Vt.  79.  But 
see  Mulliken  v.  Greer,  5  Mo.  489; 
Daly  V.  Brady,  69  Ped.  285  (evidence 
obtained  in  judicial  proceeding  can 
not  be  used   to  enforce  penalty) ; 


Castleman  v.  Sherry,  46  Tex.  228; 
Wilson  V.  Hill,  13  N.  J.  Eq.  143. 
In  Powers  v.  Hogan,  6  N.  Y.  St. 
239,  the  testimony  was  used  in  the 
favor  of  the  party  himself  on  the 
ground  that  he  had  been  introduced 
in  the  former  action  by  the  other 
party  as  the  latter's  own  witness. 
But  see  Sheriden  v..  Smith,  2  Hill 
(N.  Y.),  538.  In  Beeckman  v.  Mont- 
gomery, 14  N.  J.  Eq.  106,  80  Am. 
Dec.  229,  a  statement  made  by  a 
party's  witness  in  one  case,  and 
assented  to  by  the  party,  was  held 
admissible  in  another  case. 

"'  Lorenzana  v.  Camarillo,  45  Cal. 
125;  Buddee  v.  Spangler,  12  Colo. 
216,  20  Pac.  760.  But  see  Pearl  v. 
Allen,  1  Tyler  (Vt),  4;  Carter  v. 
Buckn'er,  3  Blackf.  (Ind.)  314  (ex- 
plained in  McKinzie  v.  Reneau,  8 
Blackf.  411,  412);  Carter  v.  Ed- 
wards, 16  Ind.  238. 

'™Sage  V.  State,  127  Ind.  15,  26 
N.  E.  667;  Snyder  v.  State,  59  Ind. 
105;  Epps  V.  State,  102  Ind.  539; 
Davidson  v.  State,  135  Ind.  254,  34 
N.  E.  972. 

'■"  Benedict  v.  Nichols,  1  Root 
(Conn.),  434;  Lilley  v.  Mutual  Ben- 
efit, &c.  Co.  92  Mich.  153,  52  N.  W. 
631;  Utley  v.  Tolfree,  77  Mo.  307; 
Lormore  v.  Campbell,  60  Barb. 
(N.  Y.)  62;  Dusenbury  v.  Dusen- 
bury,  63  How.  Pr.  (N.  Y.)  349; 
Tams   V.   Bullitt,   35   Pa.   St.   308. 
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gave  the  testimony  sought  to  be  introduced  as  an  admission,  for 
if  he  so  testified  merely  as  a  witness,  the  evidence,  if  otherwise 
admissible,  is  competent.^"* 

§  240.  Offers  of  compromise. — Offers  of  money  to  buy  peace"" 
and  imaccepted  offers  or  conditional  concessions  made  during  com- 
promise negotiations  for  the  purpose  of  effecting  a  compromise 
are,  in  general,  inadmissible.^*"     This  is  especially  true  when  they 


>"  Wheat  V.  Summers,  13  111.  App. 
444;  Maxwell  v.  Harrison,  8  Ga.  61, 
52  Am.  Dec.  385;  German  Nat.  Bank 
V.  Leonard,  40  Neb.  676,  59  N.  W. 
107;  Jones  v.  Dipert,  123  Ind.  594, 
23  N.  B.  944;  Tooker  v.  Gormer,  2 
Hilt.  (N.  Y.)  71;  McKinzie  v. 
Reneau,  8  Blackf.  (Ind.)  411. 

"•Tennant  v.  Hamilton,  7  CI.  & 
F.    122,    133;    Ex   parte    Grauitand, 

29  Ala.  69;  Williams  v.  State,  52 
Ala.  411;  Davis  v.  Simmons,  1  Ariz. 
25,  25  Pac.  535;  Barker  v.  Bushnell, 
75  111.  220;  Eldridge  v.  Hargreaves, 

30  Neb.  638,  46  N.  W.  923;  Rey- 
nolds v.  Manning,  &c.  Co.  15  Md. 
510;  Strong  v.  Stewart  &  Bro.  9 
Heisk.  (Tenn.)  137;  Ward  v.  Mun- 
son,  105  Mich.  647,  63  N.  W.  498; 
Tennant  v.  Dudley,  144  N.  Y.  504, 
39  N.  E.  644;  Neal  v.  Thornton, 
67  Vt.  221,  31  Atl.  296;  Chickering 
v.  Brooks,  61  Vt.  554,  18  Atl.  144. 
As  to  leaving  question  to  Jury  see 
Colburn  v.  Town  of  Groton,  66  N. 
H.  151,  28  AU.  95;  Webber  v.  Dunn, 
71  Me.  331;  Halstead  v.  Coen,  31 
Ind.  App.  302,  67  N.  E.  957;  Hutch- 
inson V.  Nay,  183  Mass.  355,  67  N. 
E.  601. 

'°» Collier  v.  Coggins,  103  Ala.  281, 
15  So.  578;  Watson  v.  Reed,  129 
Ala.  388,  29  So.  837;  Duff  v.  Duff, 
71  Cal.  513;  Dennis  v.  Belt,  30  Cal. 
247;  Patrick  v.  Crowe,  15  Colo.  543, 
25  Pac.  985;  Thomas  v.  Carey,  26 
Colo.  485,  58  Pac.  1093;  Knowles 
V.  Crampton,  55  Conn.  336,  11  Atl. 


593;  Emery  v.  Atlanta,  &c.  Ex- 
change, 88  Ga.  321,  14  S.  E.  566; 
Sherer  v.  Piper,  &c.  26  Ohio  St. 
476;  Columbia,  &c.  Mill  Co.  v. 
American,  &c.  Co.  59  Mo.  App.  204; 
Gorham  v.  Auerswald,  59  Mo.  App. 
77;  Sebree  v.  Smith,  2  Idaho,  329, 
16  Pac.  915;  Chicago,  &c.  R.  Co. 
V.  Catholic  Bishop,  119  111.  525,  10 
N.  E.  372;  Louisville,  &c.  R.  Co. 
V.  Wright,  115  Ind.  378,  16  N.  E. 
145,  7  Am  St.  432;  Chaffe  v.  Mac- 
kenzie, 43  La.  Ann.  1062,  10  So. 
369;  State  v.  Lavin,  80  la.  555,  46  N. 
W.  553;  Kassing  v.  Ordway,  100  la. 
611,  65  N.  W.  832;  Willard  v.  Hor- 
sey, 22  Md.  89;  GrofE  v.  Hansel,  33 
Md.  161;  Harrington  v.  Inhabitants 
of  Lincoln,  4  Gray  (Mass.),  563,  64 
Am.  Dec.  95;  Gay  v.  Bates,  99  Mass. 
263;  Draper  v.  Hatfield,  124  Mass. 
53;  Scheurle  v.  Husbands,  65  N.  J. 
L.  681,  48  Atl.  1118,  affirming  46 
Atl.  759;  Campau  v.  Dubois,  39 
Mich.  274;  Montgomery  v.  Allen, 
84  Mich.  656,  48  N.  W.  153;  Smith 
V.  Satterlee,  130  N.  Y.  677,  29  N.  B. 
225;  Greenfield  v.  Kennett,  69  N. 
H.  419,  45  Atl.  233;  Carey  v.  Carey, 
108  N.  Car.  267,  12  S.  B.  1038;  Slo- 
cum  V.  Perkins,  3  Serg.  &  R.  (Pa.) 
295;  Daniels  v.  Town  of  Woon- 
socket,  11  R.  I.  4;  Robertson  v. 
Blair  &  Co.  56  S.  Car.  96,  34  S.  E. 
11;  Watson  v.  Boswell,  25  Tex.  Civ.  . 
App.  379,  61  S.  W.  407.  Home  Ins. 
Co.  V.  Baltimore,  &c.  Co.  93  U.  S. 
527;  Jones  v.  Poxall,  15  Beav.  388: 


§  240.] 


ADMISSIONS   BY   PARTIES. 


34S 


are  expressly  made  without  prejudice.^'^  Some  of  the  courts  seem 
to  require  that  they  should  be  made  expressly  without  prejudice  in 
order  to  render  them  inadmissible,^"''  but  the  better  rule  is  that  if 
they  are  clearly  only  offers  of  compromise  or  are  of  such  nature  that 
the  court  can  see  that  they  were  made  only  for  that  purpose,  they 
are  not  in  reality  admissions,  or  at  all  events  it  will  be  presumed 
that  they  were  made  without  prejudice  and  under  a  tacit  agreement 
or  understanding  that  no  advantage  should  be  taken  of  them  by  the 
opposite  party.^**  Public  policy,  if  nothing  else,  would  seem  to 
require  such  a  protective  rule,  for  without  it  no  step  could  ordi- 
narily be  safely  taken  towards  an  amicable  adjustment  or  settlement 
of  a  controversy.  But  admissions  made  after  the  negotiations  have 
failed  are  not  within  the  rule,^"*  nor  are  admissions  of  distinct  and 
independent  facts  excluded  by  the  rule  even  when  they  are  made 
while  negotiations  are  pending.^"^     Thus,  where  a  party  admits  an 


Paddock  v.  Forrester,  3  M.  &  G. 
903,  42  E.  C.  L.  470;  Richards  v. 
Noyes,  44  Wis.  609. 

'"  Molyneaux  v.  Collier,  13  Ga. 
406;  Perkins  v.  Concord  R.  44  N.  H. 
223;  Paddock  v.  Forrester,  3  Man. 
&  G.  903;  Cory  v.  Bretton,  4  Car. 
&  P.  462. 

"•^  Wallace  v.  Small,  1  M.  &  M. 
446,  22  B.  C.  L.  562;  Dickinson  v. 
Dickinson,  9  Met.  (Mass.)  471;  Ger- 
risli  V.  Sweetser,  4  Pick.  (Mass.) 
374;  Murray  v.  Coster,  4  Cow.  (N. 
Y.)  617,  635.  See,  also,  Moore  v. 
Gaus,  &c.  Mfg.  Co.  113  Mo.  98,  20 
S.  W.  975;  Price  v.  Bauer,  108  N.  Y. 
428,  15  N.  B.  695. 

""West  V.  Smith,  101  U.  S.  263, 
and  authorities  cited;  Richards  v. 
Noyes,  44  Wis.  609;  Reynolds  v. 
Manning,  &c.  Co.  15  Md.  510,  and 
authorities  cited  in  the  second  note 
to  this  section. 

As  to  whether  settlements  of 
claims  of  others  growing  out  of 
the  same  negligence  or  transaction 
may  be  shown,  see  Slingerland  v. 
Norton,  58  Hun  (N.  Y.),  578,  35 
N.  Y.  St.  R.  426;  York  v.  Conde,  66 
Hun,  316,  49  N.^  Y.  St.  544,  in  the 


negative,  and  Campbell  v.  Missouri 
Pac.  R.  Co.  86  Mo.  App.  67.  It 
would  seem,  upon  principle,  that 
settlements  with  others  could  not, 
ordinarily,  be  shown. 

'"Broschart  v.  Tuttle,  59  Conn. 
1,  21  Atl.  925.  Nor  where  the  ne- 
gotiations do  not  relate  to  a  com- 
promise, but  to  some  incidental 
matter,  such  as  the  extension  of 
time  to  pay  a  note  or  the  like. 
McNeil  V.  Holbrook,  12  Pet.  (U.  S.) 
84.  See,  also,  Bassett  v.  Shares, 
63  Conn.  39,  27  Atl.  421;  Akers  v. 
Kirke  &  Co.  91  Ga.  590,  18  S.  E. 
366;  Durgin  v.  Somers,  117  Mass. 
55;  Long  v.  Pierce  County,  22  Wash. 
330,  61  Pac.  142;  Teasley  v.  Bradley, 
110  Ga.  497,  35  S.  B.  782;  Ferry  v. 
Taylor,  33  Mo.  323;  Steeg  v.  Walls, 
4  Ind.  App.  18.  30  N.  E.  312. 

™Gibbs  v.  Wright,  14  Ala.  465; 
Rose  V.  Rose,  112  Cal.  341,  44  Pac. 
658;  Hartford,  &c.  Co.  v.  Granger, 
4  Conn.  142 ;  Wilt  v.  Bird,  7  Blackf. 
(Ind.)  258;  Watson  v.  Crowsore, 
93  Ind.  220;  Binford  v.  Young,  115 
Ind.  174,  16  N.  E.  142;  Church  v. 
Steele,  1  A.  K.  Marsh.  (Ky.)  328; 
Cole   V.    Cole,    33    Me.    542;    Marsh 


349 


EXPLANATION    OF    ADMISSIONS. 


[§    ^41- 


indebtedness  or  the  like  because  it  is  a  fact,  and  the  negotiations 
relate  merely  to  the  time  and  manner  of  paying  it  or  the  like,  the 
matter  is  not  within  the  rule  of  exclusion.^"*  So,  in  an  action  on  a 
contract,  the  execution  of  which  was  denied  by  the  defendant,  it  was 
held  that  a  letter  written  by  the  defendant  ofEering  to  compromise 
the  claim  and  expressly  recognizing  the  contract  was  admissible  to 
show  an  admission  of  the  execution  of  the  contract.^"^  The  uttering 
or  repetition  of  slanderous  words  has  been  thus  showB,^°'  and  so 
has  liability  or  guilt  in  various  cases,^'*  where  the  admissions  were 
of  independent  facts  although  connected  with  negotiations  for 
settlement.^'" 

§  241.  Admission  taken  as  an  entirety — Explanations. — "Every 
admission  is  to  be  taken  as  an  entirety  of  the  fact  which  makes  for 
the  one  side,  with  the  qualifications  which  limit,  modify,  or  destroy 

Mass.  318;  Kutcher  v.  Love,  19 
Colo.  542,  36  Pac.  152;  Brice  v. 
Bauer,  108  N.  Y.  428;  Draper  v. 
Horton,  22  R.  I.  592,  48  Atl.  945; 
Person  v.  Bowe,  79  Minn.  238,  82 
N.  W.  480. 

""Scofield  v.  Parlin,  &c.  Co.  61 
Fed.  804.  See,  also,  Bayllss  v. 
Murray,  69  la.  290,  28  N.  W.  604; 
Grubbs  v.  Nye,  21  Miss.  443;  Wald- 
ridge  v.  Kennison,  1  Esp.  143  (gen- 
uineness of  hand-writing);  Gatz- 
meyer  v.  Peterson  (Neb.),  94  N.  W. 
974;  Blake  v.  Austin  (Tex.  Civ. 
App.),  75  S.  W.  571. 

"'Binford  v.  Young,  115  Ind.  174, 
16  N.  B.  142;  Evans  v.  Smith,  5  T. 
B.  Mon.  (Ky.)  363,  17  Am.  Dec.  74, 

""Puller  V.  Town  of  Hampton, 
5  Conn.  416;  Sanborn  v.  Neilson, 
4  N.  H.  501;  Delogny  v.  Rentoul,  2 
Mart.  (La.  O.  S.)  175;  Eastman  v. 
Amoskeag  Mfg.  Co.  44  N.  H.  143, 
82  Am.  Dec.  201.  But  see  Olson 
V.  Peterson,  33  Neb.  358,  50  N.  W. 
155. 

"°  For  a  further  statement  of  the 
extent  and  limits  of  the  rule  see 
Walker  v.  Wilsher,  L.  R.  23  Q.  B. 
D.  335. 


V.  Gold,  2  Pick.  (Mass.)  285;  Garner 
V.  Myrick,  30  Miss.  448;  Manistee 
Nat.  Bank  v.  Seynjour,  64  Mich. 
59,  31  N.  W.  140;  Taylor  v.  Bay 
City  St.  R.  Co.  101  Mich.  140,  59 
N.  W.  447;  Perkins  v.  Concord  R. 
44  N.  H.  223;  Jenness  v.  Jones, 
68  N.  H.  475,  44  Atl.  607;  Bartlett 
V.  Tarbox,  1  Abb.  Dec.  (N.  Y.)  120; 
Arthur  v.  James,  28  Pa.  St.  236; 
Doon  V.  Ravey,  49  Vt.  293;  McNeil 
V.  Holbrook,  12  Pet.  (U.  S.)  84; 
Wallace  v.  Small,  M.  &  M.  446,  22 
E.  C.  L.  562. 

Unless  they  are  of  such  a  char- 
acter as  to  convince  the  court  that 
they  would  not  otherwise  have  been 
made,  and  that  there  was  an  im- 
plied agreement  that  they  would 
not  be  used  to  the  prejudice  of  the 
party  making  them.  White  v.  Old 
Dominion  S.  Co.  102  N.  Y.  660,  6 
N.  E.  289. 

""Hood  V.  Tyner,  3  Ind.  App.  51, 
28  N.  E.  1033;  Field  &  Co.  v.  Ten- 
ney,  47  N.  H.  513;  Kahn  v.  Traders' 
Ins.  Co.  4  Wyo.  419,  34  Pac.  1059. 
See,  also,  Clapp  v.  Foster,  34  Vt. 
580;  Snow  v.  Batchelder,  8  Cush. 
(Mass.)  513;  Akers  v.  Demond,  103 
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its  effect  on  the  other  side."^'^  Thus,  as  already  shown,  where  part 
of  a  statement  or  document  is  introduced  as  an  admission  by  and 
against  a  party,  or  even  part  of  a  conversation  or  correspondence  is 
so  used,  he  is  entitled  to  introduce  such  other  part  thereof,  if  any, 
as  modifies  or  explains  the  alleged  admission.^'^  Indeed,  there  is 
some  authority  to  the  effect  that  the  party  offering  the  evidence  as  an 
admission  must  put  in  the  entire  conversation  or  document,^^^  but 
the  better  rule  is  that,  while  he  may  do  so,  it  is  generally  sufBeient 
for  him  to  introduce  such  part  as  he  desires  to  use,^'*  at  least  where 
""  Insurance    Co.    v.    Newton,    22      146,    66    N.    W.    848;    Whitman   v. 


Wall.  (U.  S.)  32,  35.  See  Brsklne's 
argument  in  Stockdale's  Trial,  22 
How.  St.  Tr.  237,  257. 

^'^  Ante,  §  190.  Rouse  v.  Whited, 
25  N.  Y.  170,  82  Am.  Dec.  337,  342, 
and  note;  Prince  v.  Same,  7  Ad. 
&  E.  627;  Mumford  v.  Whitney,  15 
Wend.  (N.  Y.)  380,  30  Am.  Dec.  60; 
Matter  of  Chamberlain,  140  N.  Y. 
390,  35  N.  B.  602;  Dean  v.  Dean's 
BsUte,  43  Vt.  337;  Sims  v.  Moore, 
61  la.  128,  16  N.  W.  58;  Lynde  v. 
McGregor,  13  Allen   (Mass.),  172. 

In  some  of  the  older  authorities 
it  is  said  in  general  terms  that  the 
party  sought  to  be  charged  with 
the  admission  may  put  in  the  en- 
tire conversation  or  writing  with- 
out limiting  the  rule  to  explanatory 
or  modifying  parts.  Queen's  Case, 
2  Brod.  &  B.  284,  297;  Clark  v. 
Smith,  10  Conn.  1,  25  Am.  Dec.  47; 
1  Starkie  Bv.  (2d  ed.)  180.  See,  al- 
so, Grattan  v.  Metropolitan,  &c. 
Ins.  Co.  92  N.  Y.  274,  284;  Gilder- 
sleeve  V.  Mahony,  5  Duer  (N.  Y.) 
383;  Frazier  v.  State,  42  Ark.  70; 
Southern  R.  Co.  v.  Hubbard,  116 
Ala.  387,  22  So.  541;  Troy  Fertil- 
izer Co.  V.  Logan,  90  Ala.  325,  8 
So.  46;  Drake  v.  State,  110  Ala.  9, 
20  So.  450;  Thalheim  v.  State,  38 
Pla.  169,  20  So.  938;  Robinson  v. 
Cutter,  163  Mass.  377;  Gordon  v. 
Preston,  1  Watts  (Pa.),  385,  26  Am. 
Dec.   75;    Bmery  v.   State,   92   Wis. 


Morey,  63  N.  H.  448,  2  Atl.  899; 
Turner  v.  Phoenix  Ins.  Co.  55  Mich. 
236,  21  N.  W.  326;  Farley  v.  Ro- 
docanachi,  100  Mass.  427;  Jacobs 
v.  Farrall,  2  Hawks  (N.  Car.),  570. 

""  See  Gilbert's  Bv.  50;  Perkins  v. 
Adams,  5  Mete.  44,  46;  Southern  R. 
Co.  V.  Hubbard,  116  Ala.  387,  22  So. 
541;  Coxe  v.  England,  65  Pa.  212, 
223;  Bank  v.  Brown,  Dudley  (Ga.), 
62;  Coats  v.  Gregory,  10  Ind.  345. 
Where  the  admission  is  in  a  writ- 
ing, and  the  entire  writing  is  nec- 
essary to  its  understanding,  it  may 
be  necessary  to  introduce  the  entire 
document,  and  this,  perhaps,  is  all 
that  is  decided  in  the  majority  of 
the  cases  above  cited. 

"'  See  Barnes  v.  Northern  Trust 
Co.  169  111.  112,  48  N.  B.  31;  Cramer 
V.  Gregg,  40  111.  App.  442;  Baton's 
Trial,  23  How.  St.  Tr.  1013,  1030; 
Cornish's  Trial,  11  How.  St.  Tr.  381, 
423;  Watson  v.  Moore,  1  C.  &  K. 
626;  Hayward,  &c.  Co.  v.  Duncklee, 
30  Vt.  29;  Kentucky,  &c.  Co.  v. 
Cleveland,  4  Ind.  App.  171,  30  N.  B. 
802;  State  v.  Vallery,  47  La.  Ann. 
182,  16  So.  745;  People  v.  Dice 
(Cal.),  52  Pac.  477.  The  fact  that 
a  witness  did  not  hear  the  entire 
conversation  will  not  prevent  him 
from  testifying  as  to  what  he  did 
hear.  Woolfolk  v.  State,  85  Ga.  69, 
11  S.  E.  814;  Westmoreland  v.  State, 
45   Ga.   225;    State  v.   Covington,  2 
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it  appears  complete  in  itself  and  nothing  more  appears  to  be  neces- 
sary in  order  to  understand  it.  One  part  may  neutralize  the  other 
or  at  least  render  it  of  very  little  weight,  but  the  jury  are  not  ' 
necessarily  bound  to  give  equal  credit  to  all  parts  thereof,  and  it 
is  generally  for  them  to  consider,  under  all  the  circumstances,  how 
much  or  what  part  of  the  whole  they  deem  worthy  of  belief,  including 
what  makes  in  favor  of  the  party  as  well  as  what  makes  against 
him."°  Where  evidence  of  admissions  is  given  against  a  party,  he 
may  deny  or  explain  them  and  show  by  other  witnesses  that  no 
such  conversation  as  that  claimed  ever  took  place,  and,  in  so  doing, 
may  usually  show  what  the  alleged  conversation,  if  any,  really  was, 
even  though  he  could  not  have  introduced  such  evidence  in  his  own 
behalf  in  the  first  instance.^'^  But,  although  the  door  is  opened 
to  the  extent  indicated,  it  is  not  open  to  him  to  give  evidence  of 

228:    Chambers    v.    State,    26    Ala. 


Bailey  (S.  Car.),  569;  State  v.  Dan- 
iels, 49  La.  Ann.  954,  22  So.  415; 
People  V.  Daniels,  105  Cal.  262,  38 
Pac.  720;  Denver,  &c.  R.  Co.  v. 
Neis,  10  Colo.  56;  Williams  v.  Key- 
ser,  11  Fla.  235,  89  Am.  Dec.  243; 
Commonwealth,  v.  Pitsinger,  110 
Mass.  101;  State  v.  Pratt,  88  N.  Car. 
639.  See,  also,  Wolffe  v.  Perryman, 
93  Ala.  290,  9  So.  148.  But  compare 
Scott  V.  Young,  4  Paige  (N.  Y.), 
542. 

'""  Mattocks  V.  Lyman,  18  Vt.  98, 
46  Am.  Dec.  138;  Field  v.  Hitchcock, 
17  Pick.  (Mass.)  182,  28  Am.  Dec. 
288;  Wilson  v.  Calvert,  8  Ala.  757; 
Dorton  v.  Douglass,  6  Barh.  (N. 
Y.)  451;  Coon  v.  State,  21  Miss. 
246;  Licett  v.  State,  23  Ga.  57; 
Green  v.  State,  13  Mo.  382;  Brown 
V.  Commonwealth,  9  Leigh  (Va.), 
633;  Smith  v.  Blandy,  Ry.  &  M. 
257;  Rex  v.  Clewes,  4  C.  &  P.  221; 
McClenkan  v.  McMillan,  6  Barr. 
366;  Thrall  v.  Smiley,  9  Cal.  529; 
Spencer  v.  Fortescue,  112  N.  Car. 
268,  16  S.  E.  898.'  But  see  Fox  v. 
Lambson,  8  N.  J.  L.  339. 

"« Fidelity,  &c.  Co.  v.  Dorough, 
107  Fed.  389;  Carver  v.  United 
States,   164   U.   S.   694,   17   Sup.   Ct. 


59;  Adkins  v.  Hershy,  14  Ark.  442; 
Betts  V.  Betts,  113  la.  Ill,  84  N.  W. 
975;  Posey  v.  Hanson,  10  App.  D. 
C.  496;  Scott  v.  People,  141  111.  195, 
30  N.  B.  329;  Doonan  v.  Mitchell, 
26  Ga.  472;  First  Nat.  Bank  v. 
Wolff,  79  Cal.  69,  21  Pac.  551,  748; 
Lyon  V.  Batz,  42  Mo.  App.  606;  Hig- 
don  V.  Stewart,  17  Md.  105;  Dalton 
V.  Bowker,  8  Nev.  190.  But  see 
Pearson  v.  Adams,  129  Ala.  157,  29 
So.  977;  Platner  v.  Platner,  78  N. 
Y.  90,  103. 

He  may  show  it  to  have  been 
made  in  ignorance  or  by  mistake. 
Goldwater  v.  Burnside,  22  Wash. 
215,  60  Pac.  409;  National  Bank 
V.  First  Nat.  Bank,  61  Fed.  809; 
Stewart  v.  Conner,  13  Ala.  94;  Car- 
ter V.  Bennett,  4  Fla.  283;  Chicago, 
&c.  R.  Co.  V.  Bartlett,  20  111.  App. 
96,  affirmed  in  120  111.  603,  11  N.  E. 
867;  Bright  v.  Coffman,  15  Ind. 
371,  77  Am.  Dec.  96;  Raridan  v. 
Central  la.  R.  Co.  69  la.  527,  29  N. 
W.  599;  Elliott  v.  Hayden,  104  Mass. 
180;  Ashuelot  R.  v.  Cheshire  R.  60 
N.  H.  356;  Rowen  v.  King,  25  Pa. 
St.  409;  Beebe  v.  DeBaun,  3  Eng. 
(Ark.)    510   (made  jocularly). 
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other  conversations  at  other  times  or  of  subsequent  declarations 
for  the  purpose  of  contradicting  or  explaining  his  former  admis- 
sions.^" The  party  originally  offering  the  admissions  is  not  estopped 
by  the  accompanying  modifying  or  explanatory  statements  of  the 
other  party,  if  any,  in  his  own  favor,  but  may  rebut  or  show  them  to 
be  erroneous.*'* 

§  242.  Proof  and  weig'lit  of  admissions. — It  is  sufBcient  so  far  aa 
the  competency  of  evidence  of  an  admission  in  a  conversation  or 
lost  writing  is  concerned  to  prove  the  substance*'"  thereof  when  the 

land,  &c.  R.  Co.  v.  Gray,  148  Ind. 
266,  46  N.  E.  675;  Patrick  v.  Hazen, 
10  Vt.  183. 

""  Klttredge  v.  Russell,  114  Mass. 
67;  Maxwell  v.  Warner,  11  N.  H. 
568;  Edwards  v.  Rives,  35  Pla.  89, 
17  So.  416;  League  v.  Williams,  7 
Ala.  844;  Maxted  v.  Fowler,  94 
Mich.  106,  111,  53  N.  W.  921;  Cham- 
bers V.  Hill,  34  Mich.  523;  Hewitt 
v.  Clark,  91  111.  605,  60S;  Gr?,nd- 
staff  V.  Brown,  23  Kans.  176;  Blair 
V.  Ritchie,  72  Vt.  9,  47  Atl.  1074; 
Norton  v.  Parsons,  67  Vt.  526,  32 
Atl.  481;  Tayloe  v.  Riggs,  1  Pet 
(U.  S.)  591,  599;  Pertig  v.  State, 
100  Wis.  301,  75  N.  W.  960;  Rex  v. 
Edmonds,  1  State  Tr.  N.  S.  785, 
820;  Hardy's  Trial,  24  How.  St.  Tr. 
199,  681. 

Witness  should  state  precise  lan- 
guage if  he  can,  and  if  not,  he  may 
give  the  substance,  but  not  merely 
his  opinion  or  understanding.  Den- 
nis V.  Chapman,  19  Ala.  29,  54  Am. 
Dec.  186.  See,  also,  Grand  Rapids, 
&c.  R.  Co.  V.  Diller,  110  Ind.  223, 
9  N.  B.  710;  Phares  v.  Barber,  61 
III.  272;  Woods  v.  Gevecke,  28  la. 
561;  State  V.  Carson,  95  N.  Car.  593. 
Verbal  admissions  may  be  proved 
by  any  competent  witness  who 
heard  them.  Reed  v.  Rice,  25  Vt. 
171;  Miller  v.  Wood,  44  Vt.  378 
Wilcox  V.  Green,  28  Conn.  572 
Bailey    v.    Wright,    24    Ark.    73 


"'Martin  v.  Root,  17  Mass.  222, 
227;  Hatch  v.  Potter,  3  111.  725,  43 
Am.  Dec.  88;  Murray  v.  Coster,  4 
Cow.  (N.  Y.)  617,  630;  MePeake  v. 
Hutchinson,  5  Serg.  &  R.  (Pa.) 
295;  Galbraith  v.  Green,  13  Serg. 
&  R.  (Pa.)  85;  Edwards  v.  Pord,  2 
Bailey  (S.  Car.),  461;  Adam  v. 
Barnes,  107  Mass.  275;  Blight  v. 
Ashley,  Pet.  C.  C.  15;  Woodruff 
V.  Winston,  68  Ala.  412;  Kirkwood, 
&c.  Ass'n  V.  Van  Ness,  61  Mo.  App. 
361;  Barker  v.  Barker,  16  N.  H. 
333;  Edwards  v.  Osman,  84  Tex. 
656,  19  S.  W.  868.  See,  also.  Miller 
V.  Wildcat,  &c.  Co.  52  Ind.  51;  Brown 
V.  Kenyon,  108  Ind.  283,  9  N. 
B.  283;  State  v.  Hunt,  137  Ind. 
537,  37  N.  E.  409;  Moelering  v. 
Smith,  7  Ind.  App.  451,  34  N.  E. 
675;  Royal  v.  Chandler,  79  Me.  265, 
9  Atl.  615;  Catt  v.  Howard,  3  Stark. 
3;  Hunt  v.  Roylance,  11  Cush. 
(Mass.)  117,  59  Am.  Dec.  140;  Pick- 
ering V.  Reynolds,  119  Mass.  Ill; 
Van  Pleet  v.  Van  Fleet,  50  Mich. 
1,  14  N.  W.  671.  He  can  not 
support  his  denial  of  the  admis- 
sion on  the  trial  by  evidence  of 
reputation  for  truth  and  veracity. 
Gaar,  Scott  &  Co.  v.  Shaffer,  139 
Ind.  191,  38  N.  E.  811. 

"'Mott  V.  Consumers'  Ice  Co.  73 
N.  Y.  543;  Walden  v.  Sherburne, 
15  Johns.  (N.  Y.)  409;  Quick  v. 
Johnson,  6  Mart.   (La.)  532;   Cleve- 
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witness  is  unable  to  give  the  exact  words,  although  this  fact  or  the 
fact  that  he  is  able  to  state  only  part  of  the  conversation 
may  affect  the  weight  of  his  evidence.  It  is  frequently  said  that 
such  admissions  should  be  received  with  caution/'"  and  some  courts 
have  sanctioned  instructions  to  that  effect.^*'  No  class  of  evidence 
is  more  subject  to  error  or  abuse.  Verbal  admissions  are  often  made 
in  casual  conversations,  without  reflection,  to  third  parties,  and 
the  witnesses  axe  generally  unable  to  state  the  exact  language  used, 
so  that  there  is  great  danger  of  a  false  impression  being  created. 
So  temptation  or  opportunity  is  afforded  for  unscrupulous  witnesses 
to  distort  the  language  or  commit  perjury,  as  it  is  usually  difficult 
to  contradict  their  testimony  and  often  impossible  to  do  so  at  all 
escept  by  the  party  who  is  sought  to  be  charged  with  the  admission. 
For  these  and  similar  reasons  it  is  often  said  that  such  evidence  is 
the  weakest  kind  of  evidence.^*''  But,  while  the  attention  of  the 
jury  may  doubtless  be  called  to  such  matters,  the  better  rule,  on  prin- 
ciple, would  seem  to  be  that  it  is  an  invasion  of  the  province  of 
the  jury  to  instruct  them  that  verbal  admissions  are  the  weakest 
kind  of  evidence,  and  should,  in.  all  cases,  be  received  by  them  with 
caution.^**     If  clearly,  and  satisfactorily  proved  and  shown  to  have 

Marshall  v.  Adams,  11  III.  37;   Gil-  (Ky.)  136,  17  Am.  Dec.  130;  Prater 

man  v.  Biopelle,  18  Mich.  145.  v.   Frazier,   11  Ark.  249;    Clark  v. 

""Lehman  Bros.  v.  McQueen,  65  Larkin,  9  la.  391;   Hope  v.  Bvans, 

Ala.   570;    Tuttle  v.  Burroughes,   9  1   Smedes   &   M.   Ch.    (Miss.)    195; 

l.a.    Ann.    494;    Portis   v.   Hill,   14  Law  v.   Merrills,   6  Wend.    (N.   Y.) 

Tex.  69,  65  Am.  Dec.  99;   Logan  v.  268;   Wallace  v.  Matthews,   39  Ga. 

M'Chord's  Heirs,   2  A.   K.   Marsh.  617,   99   Am.   Dec.   473,   and   note; 

(Ky.)  224;  Ray  v.  Bell,  24  111.  444;  McKown    v.    Mathes,    19    La.    542; 

Chandler    v.    Schconover,    14    Ind.  Moorhead  v.  Thompson,  1  La.  281; 

324;  Horner  v.  Speed,  2  Pat.  &  H.  Wilder  v.   Franklin's  Ex'r,   10  La. 

(Va.)   616;   Rex  v.  Simons,  6  C.  &  Ann.  279;  Gulp  v.  Wilson,  133  Ind. 

P.  540;  Barle  v.  Picken,  5  C.  &  P.  294,  32  N.  E;   928. 
542.  >=»See  Mauro  v.  Piatt,  62  111.  450; 

"^  Chandler  v.  Schconover,  14  Ind.  Zenor   v.   Johnson,   107   Ind.    69,   7 

324;    Pence  v.   Makepeace,   65   Ind.  N.  E.  751;  Hill  v.  Newman,  47  Ind. 

345,  365  (but  see  Indiana  cases  cited  187;   Garfield  v.  State,  74  Ind.  60, 

in    note    183);     Haven    v.    Marks-  63,  64;  Davis  v.  Hardy,  76  Ind.  272, 

trum,  67  Wis.  493,  30  N.  W.  720;  278;   Unruh  v.   State.  105  Ind.  117, 

Dreher  v.   Town   of   Fitchburg,   22  4  N.  E.  453;  Ecter  v.  Welsh,  29  Ga. 

Wis.  675,  9S  Am.  Dec.  91;  Richmond  443;    Milton    v.    Hunter,    13    Bush 

&  D.  R.  Co.  V.  Kerler,  88  Ga.  39,  (Ky.),   163;    Saveland  v.   Green,  40 

13  S.  E.  833.  Wis.  431;   Castleman  v.  Sherry,  42 

'"Allen  v.  Young,  6  T.  B.  Mon.  Tex.   59;    Dick  v.   Marble,  155  lU. 
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been  deliberately  made,  the  jury  may  giTe  them  great  weight.^** 
And,  in  the  case  of  written  admissions,  it  has  even  been  held  that, 
when  made  by  a  party  before  any  controversy  arose,  they  outweigh 
his  oral  testimony  to  the  contrary,  given  after  the  controversy 
arose.^""  It  is  implied  in  what  has  already  been  said,  that  non- 
contractual and  non-judicial  admissions  not  made  xm.der  such  cir- 
cumstances as  to  constitute  an  estoppel  are  not  conclusive,^*"  but  are 
open  to  explanation  and  may  be  rebutted  or  controlled  by  other 

'"Moore    v.    Grayson,    132    Cal. 


137,  39  N.  E.  602;  James  v  Mickey, 
26  S.  Car.  270,  2  S.  E.  130. 

As  to  how  far  the  instruction 
may  go  see  Deal  v.  State,  140  Ind. 
354,  39  N.  B.  930.  As  to  the  dis- 
tinction between  admissions  and 
evidence  of  admissions  see  Higgs 
V.  Wilson,  3  Mete.  (Ky.)  337. 

>•*  Commonwealth  v.  Knapp,  9 
Pick.  496,  20  Am.  Dec.  491;  Com- 
monwealth V.  Galligan,  113  Mass. 
202;  Dreher  v.  Town  of  Fitchhurg, 
22  Wis.  675,  99  Am.  Dec.  91;  Save- 
land  V.  Green,  40  Wis.  431;  Tozer 
V.  Hershey,  15  Minn.  257;  Ector  v. 
Welsh,  29  Ga.  443;  Wittick's  Adm'r 
v.  Keiffer,  31  Ala.  199;  Martin  v. 
Town  of  Algona,  40  la.  390;  Fidler 
V.  McKinley,  21  111.  308;  Greenawalt 
V.  McEnelley,  85  Pa.  St.  352;  Myers 
V.  Brownell,  2  Aik.  (Vt.)  407,  16 
Am.  Dec.  729;  Rigg  v.  Curgenven, 
2  Wils.  395,  399;  Robinson  v.  Stuart, 
68   Me.    61. 

They  are  strong  or  weak,  ac- 
cording to  their  inherent  nature, 
the  circumstances  under  which 
they  are  made  and  the  accuracy 
and  truth  with  which  they  are 
shown.  Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638;  Chica- 
go, &c.  R.  Co.  V.  Button,  68  111.  409; 
Parker  v.  McNeill,  12  Smedes  & 
M.  (Miss.)  355;  Prewett  v.  Coop- 
wood,  30  Miss.  369.  See,  also, 
Stephens  v.  Vroman,  18  Barb.  (N. 
Y.)  250. 


602,  64  Pac.  1074.  See,  also,  Buford 
v.  McGetchie,  60  la.  298,  14  N.  W. 
790.  In  Levy  v.  Gillis,  1  Penn. 
(Del.)  119,  39  Atl.  785,  the  court 
instructed  the  jury  that  admissions 
of  a  party  against  interest  were 
entitled   to   peculiar   weight. 

As  to  admissions  from  failure  to 
answer  a  letter  it  has  been  held, 
as  already  shown,  that  they  are  not 
so  readily  to  be  inferred  as  from' 
silence  when  facts  are  directly 
stated  to  a  party  calling  for  a  re- 
sponse. See,  also,  Fenno  v.  Wes- 
ton, 31  Vt.  345. 

"'McCravey  v.  Remson,  19  Ala. 
430,  54  Am.  Dec.  194;  Steele  v. 
Wood,  78  N.  Car.  365;  Garrett's 
Adm'rs  v.  Garrett,  27  Ala.  687; 
Wakefield  v.  Grossman,  25  Vt.  298; 
Reed  v.  Newcomb,  62  Vt.  75,  19 
Atl.  367;  Thomson  v.  Thomson,  93 
Ky.  435,  20  S.  W.  373;  Wynn  v. 
Garland,  16  Ark.  440;  Young  v. 
Foute,  43  111.  33;  Newcomb  v. 
Jones,  37  Mo.  App.  475;  Stephens 
V.  Vroman,  18  Barb.  (N.  Y.)  250; 
Robinson  v.  Smith,  7  N.  Y.  S.  38, 
53  Hun,  638;  Rice  v.  Railroad  Bank, 
7  Humph.  (Tenn.)  39;  Roweni  v. 
King,  25  Pa.  St.  409;  Heane  v. 
Rogers,  9  B.  &  C.  577;  Newton  v. 
Liddiard,  12  Q.  B.  925. 
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proper  evidence,  and  this  is  generally  true  even  though  they  were 
made  upon  oath.^^^  Admissions  of  such  a  nature,  or  made  under 
such  circumstances,  as  to  create  an  estoppel,  will  be  treated  elsewhere. 

"'Rex  V.  Clarke.  8  T.  R.  220;  343;  Bull  N.  P.  235,  236,  237.  But 
Themes  v.  White,  1  Tyrw.  &  G.  see  East.  Tenn.  &c.  R.  Co.  v.  Mo- 
110;  Carter  v.  Bennett,  4  Fla.  283,      Clure,  94  Ga.  658,  20  S.  E.  93. 
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§  243.  Parties  to  tlie  record  or  in  interest. — It  is  the  general 
rule  that  the  admissions  of  a  party  to  the  record,  or  of  one  identified 
in  interest  with  him,  are  admissible  against  such  party.^     This  rule 

H.  153;  Robinson  v.  Hutchinson,  31 
Vt.  443;  Joy  v.  Liverpool,  &c.  Co. 
(Tex.  Civ.  App.)  74  S.  W.  822; 
Spargo  V.  Brown,  9  B.  &  C. 
935,  17  E.  C.  L.  412.  See,  also,  Hol- 
lenbeck  v.  Todd,  119  111.  543,  8  N. 
E.  829 ;   St.  Loujs  Nat,  Bank  v.  Ross, 


"  Harvey  v.  Anderson,  12  Ga.  69 ; 
Kuh  &c.  Co.  V.  Glucklick  (la.) 
94  N.  W.  1105;  Shenard  v.  Cudney 
(Mich.),  96  N.  W.  15;  Carlson 
&  Hanson  v.  Holm,  (Neb.)  95 
N.  W.  1125;  Pike  v.  Wlggin,  8 
N.  H.  356;  Rich  v.  Eldredge,  42  N. 
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applies  in  general,  where  such  party  to  the  record  has  amy  interest 
in  the  suit  or  action,  whether  large  or  small,  and  however  it  may 
appear;''  but  it  does  not,  ordinarily  at  least,  apply  where  the  party 
to  the  record  is  a  mere  nominal  party.  Nor  does  the  fact  that 
several  actions  are  consolidated,  and  the  evidence  all  heard  by  the 
court  at  once,  make  it  proper  to  apply  evidence  of  admission  against 
interest  by  a  party  to  only  one  of  the  actions  to  any  of  the  others, 
in  which  he  was  not  a  party.^ 

§244,  Nominal  parties. — As  intimated  in  the  last  preceding 
section,  the  admission  of  a  merely  nominal  party  to  the  record  who 
never  had  any  interest  is  not  receivable  to  defeat  an  innocent  bene- 
ficiary who  is  the  real  party  in  interest.*     So,  even  though  he  may 


9  Mo.  App.  399;  Klein  v.  Hoff- 
helmer,  132  U.  S.  367,  10  Sup.  Ct. 
130;  Thompson  v.  Drake,  32  Ala. 
99;  Hughes  v.  Spruance,  15  Colo. 
208,  25  Pac.  307.  But  compare 
Hamlin  v.  Fitch,  Kirby  (Conn.), 
174;  Stratford  v.  Sanford,  9  Conn. 
275;  Robinson  v.  Tunnell,  2  Houst. 
(Del.)  387;  Lawrence  v.  City  of 
Boston,  119  Mass.  126;  Gooch  ^. 
Bryant,  13  Me.  386;  Bristol  v.  Dann, 
12  Wend.  (N.  Y.)  142;  Barough  v. 
White,  4  B.  &  C.  325. 

"Spargo  V.  Brown,  9  B.  &  C.  935, 
17  E.  C.  L.  412. 

"Gaar,  Scott  &  Co.  v.  Shaffer, 
139  Ind.  191,  38  N.  E.  811.  So 
where  a  new  defendant  was  substi- 
tuted for  the  original  defendant  it 
was  held  that  the  admissions  of  the 
original  defendant  could  not  be 
given  in  evidence  against  the  new 
party.  Wise  v.  Wheeler,  6  Ired. 
(28  N.  Car.)  196.  See,  also,  Himrod 
Coal  Co.  V.  Adack,  94  111.  App.  1. 
But  compare  Power  v.  Savannah, 
&c.  R.  Co.  56  Ga.  471.  So  where  an 
interested  party  was  discharged 
from  his  interest  in  order  to  be 
used  as  a  witness.  Shepherd  v. 
Hayes,  16  Vt.  486.  In  Koplan  v. 
Boston,  &c.  Co.  177  Mass.  15,  58  N. 


E.  183,  it  is  held  that  where  a 
verdict  has  been  returned  in  favor 
of  one  of  two  companies  jointly 
sued,  at  the  close  of  plaintiff's  evi- 
dence, the  admissions  of  an  em- 
ploye of  such  company  made  there- 
after are  not  admissible  in  behalf 
of  the  other,  as  the  first  company 
is  no  longer  a  party.  The  court 
also  held  that  they  were  not  re- 
ceivable for  the  further  reason  that 
the  grounds  on  which  a  recovery 
was  sought  were  separate  and  dis- 
tinct as  to  each  defendant. 

'Head  v.  Shaver,  9  Ala.  971; 
Graham  v.  Lockhart,  8  Ala.  9; 
Bragg  V.  Geddes,  93  111.  39;  Bissell 
V.  Brwin,  15  La.  94;  Hall  v.  Clountz, 
26  Tex.  Civ.  App.  348,  63  S.  W. 
941;  Sargeant  v.  Sargeant,  18  Vt. 
371,  376;  Hough  v.  Barton,  20  Vt. 
455;  Eittegeorge  v.  Mutual  House, 
&c.  Ass'n,  69  Mo.  52;  Frear  v.  Bv- 
ertson,  20  Johns.  (N.  Y.)  142;  Man- 
deville  v.  Welch,  5  Wheat.  (U.  S.) 
277;  Henderson  v.  Wild,  2  Campb. 
561.  Not  receivable  if  made  after 
action  brought.  Chisholm  v.  New- 
ton, 1  Ala.  371;  Copeland  v.  Clark, 
2  Ala.  388;  Sykes  v.  Lewis,  17  Ala. 
261.  But  see  Tenney  v.  Evans,  14 
N.  H.  343,  40  Am.  Dec.  194;  Prank- 
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at  one  time  have  had  an  interest,  his  admissions  thereafter  can  not 
be  given  in  evidence  to  defeat  the  real  party  in  interest."  The  rule 
has  been  applied  to  admissions  by  assignors  and  naked  trustees/  to 
admissions  of  a  guardian,  guardian  ad  litem  or  prochein  ami,'  and 
to  the  admissions  of  a  nominal  party,  as  against  his  co-parties. °  But 
the  admissions  of  a  nominal  party  may  be  used  against  him  indi- 
vidually, in  another  action  against  him  suo  jure."  In  England,  a 
distinction  has  been  made  between  ordinary  admissions  receivable 
under  the  general  issue  and  those  which  must  be  specially  pleaded, 
such  as  releases,  and  where  the  release  of  the  nominal  plaintifE  is 
pleaded  in  bar  and  issue  taken  thereon,  the  admission  must  be  allowed 
to  have  its  effect  at  law  the  same  as  if  made  by  the  real  party  in 
interest,  although  equitable  relief  might  have  been  had  on  motion 


lin  Bank  v.  Cooper,  36  Me.  179; 
Hogan  V.  Sherman,  5  Mich.  60; 
Helm  V.  Steele,  3  Humph.  (Tenn.) 
472;  Bauerman  v.  Radenius,  7  T.  R. 
659. 

'Dazey  v.  Mills,  10  111.  67;  Gillig- 
han  V.  Tebbetts,  33  Me.  360;  Butler 
V.  Millett,  47  Me.  492;  Owings  v. 
Low,  5  Gill  &  J.  (Md.)  134;  Eber- 
hart  v.  Schuster,  10  Abb.  N.  C.  (N. 
Y.)  374;  Boshear  v.  Lay,  6  Heisk. 
(Tenn.)  163;  Meyers  v.  Inman,  2 
Swan  (Tenn.),  80;  Palmer  v.  Cas- 
ein, 2  Cranch  C.  C.  (U.  S.)  66. 
But  such  admissions  may  be 
competent  if  made  before  the  party 
parted  with  his  interest.  Sally  v. 
Gooden,  5  Ala.  78.  See,  also,  Dillon 
v.  Chouteau,  7  Mo.  386. 

'  See  authorities  cited  in  first 
note  to  this  section.  So  as  to  trus- 
tees, executors,  administrators  or 
guardians  before  they  were  clothed 
with  their  trust.  Webb  v.  Smith, 
R.  &  M.  106,  21  B.  C.  L.  712;  Plant 
v.  McEwen,  4  Conn.  544;  Frazer  v. 
Marsh,  2  Stark.  37.  See,  also,  Far- 
gason  V.  Edrington,  49  Ark.  207,  4 
S.  W.  763;  Moore  v.  Butler,  48  N. 
H.  161;  Phillips,  v.  Herndon,  78 
Tex.  378,  14  S.  W.  857,  22  Am.  St. 


59;  Webster  v.  City  of  Lowell,  142 
Mass.   324,   8   N.   E.   54. 

'  Matthews  v.  Dowllng,  54  Ala. 
202;  Hammer  v.  Pieroe,  5  Harr. 
(Del.)  304;  Freeman  v.  Brewster, 
93  Ga.  648,  21  S.  E.  165;  Cochran  v. 
McDowell,  5  Peck.  (15  111.)  10;  Bal- 
timore City,  &c.  R.  Co.  V.  McDon- 
nell, 43  Md.  534;  Cooper  v.  Mayhew, 
40  Mich.  528;  Moore  v.  Butler,  48 
N.  H.  161;  Mertz  v.  Detweiler,  8 
Watts  &  S.  (Pa.)  376;  Westenfelder 
V.  Green,  24  Ore.  448,  34  Pac.  23; 
Dement  v.  Scott,  2  Head  (Tenn.) 
367;  Webb  v.  Smith,  R.  &  M.  106, 
21  E.  C.  L.  712.  But  compare  Ten- 
ney  v.  Evans,  14  N.  H.  343,  40  Am. 
Dec.  194. 

"  Wing  v.  Bishop,  3  Allen  (Mass.), 
456;   Townsend  Sav.  Bank  v.  Todd, 

47  Conn.  190;  Smith  v.  Vincent,  15 
Conn.  1,  38  Am.  Dec.  52;  Bissell  v. 
Erwin,  15  La.  94;  Day  v.  Baldwin, 
34  la.  380.  To  admissions  of  hus- 
band where  he  is  only  a  nominal 
party.  Thompson  v.  Johnson  (Tex, 
Civ.  App.),  56  S.  W.  591. 

•Beasley  v.  Magrath,  2  Sch.  & 
Lefl.  31,  34;  Moyers  v.  Inman,  2 
Swan  (Tenn.),  80;  Moore  v.  Butler 

48  N.  H.  161. 
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to  set  aside  the  plea;'"  but  no  such  distinction  is  recognized  in  this 
country,  and  the  plaintiff  may  reply  a  prior  assignment  or  the  like.'^^ 

§  245.  Parties  in  interest  not  parties  to  record. — The  admissions 
of  the  real  party  in  interest  are  received  although  he  is  not  a  party 
to  the  record.^^  Thus  the  declarations  of  a  shipowner  have  been 
held  admissible  in  an  action  brought  for  his  benefit  by  the  master  for 
freight.^'  So  have  the  admissions  of  a  cestui  que  trust/*  of  the  bene- 
ficiary of  an  insurance  policy  taken  in  the  name  of  another,^^  and 
of  an  indemnifying  creditor  in  an  action  against  a  sheriff.^"     So, 


"Alner  v.  Greorge,  1  Camp.  392; 
Payne  v.  Rogers,  1  Doug.  407; 
Skaife  v.   Jackson,   3  B.   &  C.   421, 

10  E.  C.  L.   196. 

"  Mandeville  v.  Welch,  5  Wheat. 
(U.  S.)  277;  Welch  v.  Mandeville, 
1  Wheat.  (U.  S.)  233;  Kimhall  v. 
Huntington,  10  Wend.  (N.  Y.)  675; 
Andrews  v.  Beecker,  1  Johns.  Cas. 
(N.    Y.)    411;    Raymond   v.    Squire, 

11  Johns.    (N.    Y.)    47;    Owlngs   v. 
Low,   5   Gill   &  J.    (Md.)   134. 

"Bowen  v.  Snell,  11  Ala.  379; 
McLemore  v.  Nuckolls,  37  Ala.  662; 
Bigelow  V.  Poss,  59  Me.  162;  Bayley 
V.  Bryant,  24  Pick.  (Mass.)  198; 
Carlton  v.  Patterson,  29  N.  H.  580; 
Reagan  v.  Grim,  1  Harris  (13  Pa. 
St.),  508;  Clarke  v.  Carrington,  7 
Cranch  (U.  S.)  308.  See,  also, 
Mathewson  v.  Eureka,  &c.  Works, 
44  N.  H.  289,  entries  on  defendant's 
books  receivable,  although  another 
party  admitted  to  defend.  But  in 
Ryan  v.  Merriam,  4  Allen  (Mass.), 
77,  it  is  held  that  declarations  of 
one  who  is  neither  a  party  nor  a 
witness  are  not  competent  to  show 
that  he  is  the  real  party  in  inter- 
est. Where  the  nominal  party 
claims  that  another  is  the  real 
party  in  interest  he  cannot  com- 
plain if  the  latter's  admissions  are 
received.  Brown  v.  Brown,  62  Kans. 
666,  64  Pac.  599. 

'=  Smith  V.  Lyon,  3  Campb.  465 


"Hanson  v.  Parker,  1  Wils.  257. 
See,  also.  Hart  v.  Miller,  29  Ind. 
App.  222,  64  N.  E.  239,  245.  But 
compare  Doe  v.  Wainwright,  3  Nev. 
&  P.  598;  May  v.  Taylor,  6  M.  & 
Gr.  261;  Osgood  v.  Manhattan  Co. 
3  Cow.  (N.  Y.)  612,  15  Am.  Dec. 
304;  Commonwealth  v.  Kreager,  78 
Pa.  St.  477;  Reed  v.  Pelletier,  28 
Mo.   173. 

"Bell  v.  Ansley,  16  East,  141. 
So  the  declarations  of  a  member  of 
a  benefit  association  insured  for  the 
benefit  of  another  have  been  held 
admissible  against  the  beneficiary, 
the  insured  having  the  right  to 
change  the  beneficiary  during  life, 
and  thus  being  the  real  party  in 
interest.  Thomas  v.  Grand  Lodge, 
&c.  A.  0.  U.  W.  12  Wash.  500,  41 
Pac.  882;;  Fidelity,  &c.  Ass'n  v. 
Winn,  96  Tenn.  224,  33  S.  W.  1045. 
But  see  Supreme  Lodge,  &c.  v. 
Schmidt,  98  Ind.  374;  Merchants' 
Life  Ass'n  v.  Yoakum,  98  Fed.  251 
(widow's  admissions  not  received 
as  against  administrator  suing  on 
policy  payable  to  estate). 

"  Dowden  v.  Fowle,  4  Campb.  38; 
Procter  v.  Lanison,  7  C.  &  P.  629) 
32  E.  C.  L.  793;  Young  v.  Smith, 
6  Esp.  121.  See,  also,  Bayley  v. 
Bryant,  24  Pick.  (Mass.)  198; 
Kerchner  v.  Reilly,  72  N.  Car.  171. 
See  as  to  admissions  of  deputy 
sheriff    in    action    against    sheriff. 
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as  a  general  rule  tlie  admissions  of  a  party  represented  by  another  are, 
within  proper  limits,  receivable  against  the  representative.^'  But  such 
admissions  must  generally  have  been  made  while  the  party  had  some 
interest,  and  cannot  be  used  to  disparage  the  title  of  others  acquired 
in  good  faith  before  they  were  made.^^  It  has  been  held  that  an 
admission  by  a  party  to  an  appeal  from  a  decree  proving  a  will,  that 
others  are  interested  in  the  estate  and  are  to  pay  part  of  the  costs  and 
expenses  of  the  appeal,  is  sufficient  to  make  their  declarations  evidence 
as  against  such  party.^°  But  an  attorney  having  a  claim  left  with 
him  for  collection  has  not  such  an  interest  where  suit  is  instituted 
thereon  as  to  make  his  admissions  competent,  on  the  ground  of  interest, 
in  favor  of  the  debtor  who  seeks  by  audita  querela  to  avoid  the 
judgment  obtained  in  such  suit.^"  So,  it  has  been  held  that,  in 
a  suit  to  establish  title  to  land,  the  admissions  of  one  who,  by  the  con- 
tract under  which  the  plaintiff  claimed,  was  to  have  a  life  estate  in 
the  land  and  was  also  tenant  by  curtesy,  are  not  receivable  to  show 
what  he  supposed  in  regard  to  the  title.^^  And  the  admissions  or  state- 
ments of  the  injured  person,  not  part  of  the  res  gestae,  dying  dec- 
larations or  threats,  are  not  evidence,  either  for  or  against  the  accused 
in  a  criminal  prosecution  for  inflicting  such  injury,  whether  it  re- 
sulted in  the  death  of  such  person  or  not.^'' 

Snowball  v.  Goodrlche,  4  B.  &  Ad.  ajnaker,  79  Fed.  736;  Hart  v.  Miller, 
541,  24  E.  C.  L.  238;  Yabsley  v.  29  Ind.  App.  222,  64  N.  B.  239. 
Doble,  1  Ld.  Raym.  190;  Drake  v.  "Bateman  v.  Bailey,  5  T.  R.  512; 
Sykes,  7  T.  R.  109,  113;  Wheeler  Bartlet  v.  Delprat,  4  Mass.  702; 
V.  Hambright,  9  Serg.  &  R.  (Pa.)  Clarke  v.  Waite,  12  Mass.  439; 
390,  396;  Savage  v.  Balch,  8  Me.  Phoenix  v.  Ingraham,  5  Johns.  (N. 
27;  Tyler  y.  Ulmer,  12  Mass.  163.  Y.)  412;  Packer  v.  Gonsalus,  1  Serg. 
"  North  V.  Miles,  1  Campb.  389;  &  R.  (Pa.)  526;  Hutchins  v.  Hutch- 
Alexander  v.  Caldwell,  55  Ala.  517;  Ins,  98  N.  Y.  56,  64;  Hart  v.  Ran- 
Williams  v.  Harter,  121  Cal.  47,  53  dolph,  142  111.  521,  525,  32  N.  B. 
Pac.  405;  Atchison,  &c.  R.  Co.  v.  517.  But  compare  Barber's  Admr. 
Ryan,  62  Kans.  682,  64  Pac.  603;  v.  Bennett,  60  Vt.  662,  15  Atl.  348, 
Pickering  v.  Reynolds,  119  Mass.  1  L.  R.  A.  224,  6  Am.  St.  141. 
Ill;  Rawson  v.  Plaisted,  151  Mass.  "  Hamblett  v.  Hamblett,  6  N.  H. 
71,  23   N.   E.   722;    Baird  v.   Baird,  333. 

145   N.   Y.   659,   666,   667,   40   N.   B.  =»  Underwood  v.  Hart,  23  Vt.  120. 

222;  Levi  v.  Gardner,  53  S.  Car.  24,  "  Orr  v.  Clark,  62  Vt.  136,  19  Atl. 

30  S.  B.  617;   McCurtain  v.  Grady,  929. 

llnd.  Ter.  107,  38  S.  W.  65;  Reusem  "^  Shields  v.    State,   149   Ind.   395, 

V.  Lawson,  91  Va.  226,  21  S.  B.  347;  49  N.  E.  351;  Williams  v.  State,  52 

Dodge  V.  Freedman's  Sav.  &c.  Co.  Ala.    411;    Moses   v.   State,   88  Ala. 

93  U.   S.   379;    Henderson   v.   Wan-  78,   7   So.   101,  16  Am.   St.  21,  and 
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§  246.  Parties  jointly  interested. — Although  the  admissions  of  a 
party  to  the  record  are  generally  receivable  against  himself,  yet, 
where  there  are  several  parties  on  the  same  side,  the  admissions  of 
one  are  not  ordinarily  permitted  to  affect  the  others  unless  there  is 
some  joint  interest  or  privity  of  design  between  them.^^  But  the 
admissions  of  one  of  several  co-parties  to  the  record  are  generally 
admissible  against  all  of  them  if  they  have  a  joint  interest  or  privity 
of  design.^*  It  is,  however,  only  after  the  joint  interest  is  shown 
to  exist  that  the  rule  can  be  applied,  and  it  follows,  therefore,  that 
the  admissions  of  one  party  claimed  to  be  jointly  interested  with 
another  are  not  competent  to  prove  the  fact  of  such  joint  interest 
as  against  the  others.'^* 


note;  Commonwealth  v.  Sanders,  14 
Gray  (Mass.),  394;  People  v.  Mc- 
Laughlin, 44  Cal.  435;  People  v. 
Hall,  94  Cal.  595.  30  Pac.  7;  State 
V.   Maltremme,   14   La.   Ann.   830. 

"  Boswell  V.  Blackman,  12  Ga. 
591;  Dan  v.  Brown,  4  Cow.  (N.  Y.) 
483,  492,  15  Am.  Dec.  395;  Edger- 
tou  V.  Wolf,  6  Gray  (Mass.),  453; 
Redding  v.  Wright,  49  Minn.  322, 
51  N.  W.  1056;  Roller  v.  Kling, 
150  Ind.  159,  49  N.  B.  948;  Whit- 
comb  V.  Whiting,  2  Doug.  652; 
Gray  v.  Palmers,  1  Bsp.  135.  See, 
also,  Stull  v.  StuU  (Neb.),  96  N.  W. 
196. 

"McMillan  v.  McDill,  110  111.  47; 
Camp  v.  Dill,  27  Ala.  553;  Southern 
L.  Ins.  Co.  V.  Wilkinson,  53  Ga. 
535;  Kiser  &  Co.  v.  Dannenberg 
Co.  88  Ga.  541;  McDonald  v.  Car- 
son, 95  N.  Oar.  377;  Irby  v.  Brig- 
ham,  9  Humph.  (Tenn.)  749;  Pepper 
v.  Harris,  78  N.  Car.  71;  State  v. 
Reading,  1  Harr.  (Del.)  23;  Parker 
V.  State,  8  Blackf.  (Ind.)  292;  Tuttle 
V.  Turner,  28  Tex.  759;  Hurst  v. 
Robinson,  13  Mo.  82,  53  Am.  Dec. 
134;  Grace  v.  Nesbltt,  109  Mo.  9,  18 
S.  W.  1118;  Black  v.  Lamb,  1  Beas. 
(12  N.  J.  Eq.)  108;  McElroy  v.  Lud- 
lum,  32  N.  J.  Eq.  828;  Davis  v. 
Keene,  23  Me.   69;   Brush  v.  Hol- 


land, 3  Bradf.  (N.  Y.)  240;  Barrick 
v.  Austin,  21  Barb.  (N.  Y.)  241; 
Forsyth  v.  Doolittle,  120  U.  S.  73, 
7  Sup.  Ct.  408;  Fourth  Nat.  Bank 
V.  Albaugh,  107  Fed.  819;  Coit  v. 
Tracy,  8  Conn.  268,  20  Am.  Dec. 
110,  112;  Whitcomb  v.  Waiting,  2 
Doug.  652;  Wyatt  v.  Hodson,  8 
Bing.  309,  21  E.  C.  L.  555. 

But  fraud  may  prevent  the  op- 
eration of  the  rule,  and  a  release 
fraudulently  executed  by  one  of 
several  plaintiffs  may  be  set  aside. 
Skalfe  V.  Jackson,  3  B.  &  C.  421, 
10  E.  C.  L.  196;  Henderson  v.  Wild, 
2  Campb.  561;  Jones  v.  Herbert,  7 
Taunt.  421;  Loring  v.  Brackett,  3 
Pick.  (Mass.)  403.  See,  also.  Wal- 
ling V.  Rosevelt,  16  N.  J.  L.  41. 
Interest  must  be  subsisting  at  the 
time  of  the  admission.  Blakeney 
V.  Ferguson,  14  Ark.  640. 

"Campbell  v.  Hastings,  &c.  29 
Ark.  512;  Bucknam  v.  Bamum,  15 
Conn.  67;  Allcott  v.  Strong,  9  Cush. 
(Mass.)  323;  Rich  v.  Flanders,  39  N. 
H.  304;  Grafton  Bank  v.  Moore,  13 
N.  H.  99,  38  Am.  Dec.  478;  Cowan 
V.  Kinney,  33  Ohio  St.  422;  Harris 
V.  Wilson,  7  Wend.  (N.  Y.)  57; 
Whitney  v.  Ferris,  10  Johns.  (N. 
Y.)  66;  Hilton  v.  McDowell,  87  N. 
Car.  354;   Pirie,  &c.  Co.  v.  GlUitt, 
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§  247.  Joint  contractors. — The  admissions  of  one  of  several  joint 
contractors  or  co-obligors,  they  being  jointly  interested,  are  generally 
receivable  against  the  others  as  well  as  against  the  party  making 
them.'"  Thus,  the  admissions  of  one  of  two  joint  makers  of  a 
promissory  note  have  been  held  receivable  against  both.^'  But 
whether  an  acknowledgment  by  one  joint  debtor  will  take  the  case 
out  of  the  statute  of  limitations  as  to  all  is  a  question  upon  which 
there  is  sharp  conflict  among  the  authorities.^' 

§  248.  Community  of  interest — Co-parties — ^Instructions. — Mere 
commimity  of  interest  is  insufficient  to  render  the  admissions  of  one 
party  admissible  against  all,  for  it  is  joint  interest,  and  not  mere 

v.    Lathrop,    4    Conn.    336,   10   Am. 


2  N.  Dak.  255,  50  N.  W.  710;  Gray 
V.  Palmers,  1  Bsp.  135;  Nicliolls  v. 
Dowding,  1  Stark.   65. 

"Walling  V.  Rosevelt,  16  N.  J. 
L.  41;  Bacon  v.  Green,  36  Fla.  325, 
18  So.  870;  Tillmgliast  v.  Nourse, 
&c.  Co.  14  Ga.  641;  Martin  v.  Root, 
17  Mass.  222;  Costelo  v.  Cave,  2 
Hill  (S.  Car.),  528,  27  Am.  Dec. 
404;  Lowe  v.  Boteler,  4  Har.  & 
McH.  (Md.)  346;  Rotan  v.  Nich- 
ols, 22  Ark.  244;  Wilson  v.  Mc- 
Cormick,  86  Va.  995,  11  S.  B.  976; 
Perham  v.  Raynal,  2  Bing.  306,  9 
E.  C.  L.  591.  See,  also,  Bank  of 
U.  S.  v.  Lyman,  20  Vt.  666;  Ly- 
man V.  Bank  of  U.  S.  12  How.  (U. 
S.)    225. 

But  compare  Wallis  v.  Randall, 
81  N.  y.  164;  Rogers  v.  Clements, 
92  N.  Car.  81;  Young  v.  Griffith, 
79  N.  Car.  201;  Thompson  v.  Rich- 
ards, 14  Mich.  172,  188;  Osborne  & 
Co.  v.  Bell,  62  Mich.  214,  28  N.  W. 
841;  Bell  v.  Morrison,  1  Pet.  (U.  S.), 
351;  Burnham  v.  Sweatt,  16  N.  H. 
418.  In  Morgan  v.  Hubbard,  66  N. 
Car.  394,  it  was  held  that  evidence 
of  an  entry  of  a  payment  of  a  debt 
made  by  a  co-debtor  who  had  died 
prior  to  the  institution  of  the  suit 
was  not  competent  on  behalf  of 
the  debtor  who  was  sued. 

"  Camp  V.  Dill,  27  Ala.  553;  Bound 


Dec.  147;  Lincoln  Academy  v.  New- 
hall,  38  Me.  179;  Cooper  v.  Hocking 
Valley  Nat.  Bank,  21  Ind.  App.  358, 
69  Am.  St.  365;  Jackson  v.  Fair- 
bank,  2  H.  Bl.  340;  Whitcomb  v. 
Whiting,  2  Doug.  652.  See,  also. 
Bowman  v.  Rector  (Tenn.),  59  S. 
W.  389.  But  see  Smith  v.  Waga- 
man,  58  la.  11,  11  N.  W.  713; 
Rogers  v.  Anderson,  40  Mich.  290. 
In  most  cases  in  which  the  joint 
interest  is  held  sufficient  it  will  be 
found  that  there  is  an  Identity  of 
interest  or  an  agency  involved. 

"  The  question  also  arises  In  the 
case  of  partners.  The  matter  In 
either  case,  however,  is  one  of  sub- 
stantive law  rather  than  evidence, 
and  statutes  in  many  jurisdictions 
provide  that  such  acknowledgments 
shall  not  affect  other  joint  contrac- 
tors, or  the  like.  See,  generally,  1 
Am.  &  Eng.  Ency.  of  Law,  705,  709, 
and  see  and  compare  Whitcomb  v. 
Whiting,  2  Doug.  652;  Wyatt  v. 
Hodson,  8  Burg.  309,  21  E.  C.  L. 
555;  Burleigh  v.  Stoll,  B.  &  Co.  36, 
15  E.  C.  L.  27;  Faulkner  v.  Bailey, 
123  Mass.  588;  Bound  v.  Lathrop, 
4  Conn.  336,  10  Am.  Dec.  147; 
Rogers  v.  Clements,  92  N.  Car.  81; 
Bush  v.  Stowell,  71  Pa.  St.  208,  21S. 
10  Am.  R.  694. 
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community  of  interest^  that  makes  them  receivable^'  The  admis- 
sions of  one  joint  owner  of  property  are  sometimes  competent  against 
all/"  but  tenants  in  common  have  no  such  joint  interest  as  renders 
the  admissions  of  one  competent  against  all.^*    And  the  same  is  true 


"Harrison  v.  Mock,  16  Ala.  616; 
Rapier  v.  Louisiana,  &c.  Ins  Co. 
57  Ala.  100;  Baker  v.  Briggs,  8 
Pick.  (Mass.),  121,  19  Am.  Dec.  311; 
Petrie  v.  Williams,  23  N.  Y.  237; 
Warner  v.  Price,  3  Wend.  (N.  Y.), 
397;  Wonderley  v.  Booth,  19  Ind. 
169;  Slaymaker  v.  Gunlacker's 
Ex'rs,  10  Serg.  &  R.  (Pa.)  75  (sur- 
viving promisor  and  executor  of 
deceased  co-obligor);  Hathaway  v. 
Haskell,  9  Pick.  (Mass.)  42  (same); 
Atkins  V.  Tredgold,  2  B.  &  C.  23 
(same) ;  Bredin  v.  Bredin,  3  Pa.  St. 
81  (obligor  and  obligee) ;  Thomas 
V.  Thomas,  2  J.  J.  Marsh.  (Ky.)  60; 
Lambert  &  Co.  v.  Smith,  1  Cranch 
C.  C.  361  (underwriters  on  same 
policy);  Kiser,  &c.  v.  Dannenberg 
Co.  88  Ga.  541;  .Chipman  v.  Union 
Pac.  R.  Co.  12  Utah,  68;  Jackson  v. 
Illinois  Cent.  R.  Co.  46  La.  Ann. 
226,  14  So.  514;  Louisville,  &c.  R. 
Co.  V.  Berry,  2  Ind.  App.  427,  28  N. 
E.  714;  Taylor  v.  Grand  Trunk  R. 
Co.  48  N.  H.  304,  2  Am.  R.  229; 
Pittam  V.  Foster,  1  B.  &  G.  248,  8 
B.  C.  L.  106;  Fox  v.  Waters,  12  Ad. 
&  El.  43,  40  E.  C.  L.  32;  Tulloch  v. 
Dunn,  R.  &  M.  416,  21  B.  C.  L.  784. 
See,  also.  Miller  v.  Miller  (Ariz.), 
64  Pac.  415;  Turner  v.  Mitchell 
(Ky.),  61  S.  W.  468;  Slaymaker  v. 
Gundacker's  Ex'rs,  10  Serg.  &  R. 
(Pa.)  75  (several  indorsers  of 
promissory  note). 

»°  Pierce  v.  Roberts,  57  Conn.  31, 
17  Atl.  275;  Rotan  v.  Nicholls,  22 
Ark.  244;  Knight  v.  Houghtalling, 
85  N.  Car.  17;  Brandt  v.  Klein,  17 
Johns.  (N.  Y.)  335;  Jackson  v.  Mc- 
Vey,  18  Johns.   (N.  Y.),  330;  Jack- 


son V.  Vail,  7  Wend.  (N.  Y.)  125. 
But  not  always.  The  Betsey,  23 
Ct.  CI.  277;  Page  v.  Swanton,  39 
Me.  400;  Caldwell  v.  Auger,  4 
Minn.  217,  77  Am.  Dec.  515;  Hill  v. 
Meyers,  7  Wright  (43  Pa.  St.)  170; 
The  New  Orleans,  106  U.  S.  13. 

"Dan  V.  Brown,  4  Cow.  (N.  Y.) 
4S3,  15  Am.  Dec.  395;  In  re 
Kennedy's  Will.  65  N.  Y.  879,  af- 
firmed in  167  N.  Y.  163;  Cuyler  v. 
McCartney,  40  N.  Y.  221,  228;  In  re 
Vanderwalker's  Will,  71  N.  Y.  S. 
705;  Bryant  v.  Booze,  55  Ga.  438; 
Eakle  v.  Clarke,  30  Md.  322;  Mc- 
Clellan  v.  Cox,  36  Me.  95,  58  Am. 
Dec.  736;  Pier  v.  Dufe,  63  Pa.  St. 
59;  The  New  Orleans,  106  U.  S. 
13;  Jaggers  v.  Binning,  1  Stark.  64, 
2  E.  C.  L.  34.  But  admissions  of 
one  in  the  presence  and  hearing  of 
the  other  have  been  held  com- 
petent on  the  question  of  their  rela- 
tive rights.  Crippen  v.  Morss,  49 
N.  Y.  63.  Where  each  of  several 
persons  owned  a  distinct  fractional 
part  of  a  vessel  it  was  held  that 
they  were  mere  tenants  in  common 
and  that  the  admission  of  one  did 
not  bind  the  others.  McLellan  v. 
Cox,  36  Me.  95,  58  Am.  Dec.  736. 
But  in  an  action  in  ejectment 
brought  by  one  tenant  who  held  his 
estate  in  severalty  under  a  parti- 
tion between  himself  and  his  co- 
tenant  It  was  held  that  the  admis- 
sions of  the  co-tenant  as  to  the 
boundary,  made  before  the  parti- 
tion, were  receivable  against  the 
former.  Ozment  v.  Auglin,  60  Ga. 
242. 
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in  regard  ta  the  life  tenant  and  remainderman/^  co-heirs,'^  dis- 
tributees/* devisees  or  legatees/^  co-executors  or  administrators/'  co- 
trustees," and  stockholders  in  a  corporation.*'     So,  of  course,  the 

(Mass.)  192;  Brown  v.  Moore,  6 
Yerg  (Tenn.)  272;  Peeples  v.  Ste- 
vens, 8  Rich.  L.  (S.  Car.)  198,  64 
Am.  Dec.  750;  Williamson  v.  Na^ 
bers,  14  Ga.  286. 

'"Bniyn  v.  Russell,  52  Hun,  17, 
4  N.  Y.  S.  784;  Potter  v.  Greene,  51 
Hun,  6,  3  N.  Y.  605;  Church  v. 
Howard,  79  N.  Y.  415;  Walkup  v. 
Pratt,  5  Har.  &  J.  (Md.)  51;  Ber- 
dan  V.  Allan,  10  III.  App.  91;  Pease 
v.  Phelps,  10  Conn.  62;  Chapin  v. 
Pease,  10  Conn.  69,  25  Am.  Dec.  56; 
Shailer  v.  Bumstead,  99  Mass.  112, 
127;  Scholey  v.  "Walto^,  12  M.  &  W. 
510;  TuUock  v.  Dunn,  R.  &  M.  416, 
21  E.  C.  L.  784;  Humnel  v.  Brown, 
12  Harris  (24  Pa.  St.)  310;  Nor- 
wood V.  Cobb,  20  Tex.  588.  Nor 
between  executors  and  heirs.  Os- 
good V.  Manhattan  Co.  3  Cow.  (N. 
Y.)  612,  15  Am.  Dec.  304;  Davis  v. 
Gallagher,  124  N.  Y.  487,  26  N.  E. 
1045;  Crandall  v.  Gallup,  12  Conn. 
365.  But  see  Eckert  v.  Triplett,  48 
Ind.  174,  17  Am.  R.  735;  Larshlee 
V.  Jacobs,  9  Humph.  (Tenn.)  718; 
Heywood  v.  Heywood,  10  Allen 
(Mass.),  105. 

"Low  V.  Perkins,  10  Vt.  532,  33 
Am.  Dec.  217;  Walker  v.  Duns- 
paugh,  20  N.  Y.  170  (school  trus- 
tees);  Davies  v.  Ridge,  3  Esp.  101. 
See  McArthur  v.  Carrie's  Adm'r, 
32    Ala.    75,    70    Am.    Dec.    529. 

So,  the  admissions  of  one  of 
several  cestuis  que  trustent  can  not 
be  received  to  defeat  the  title  of 
their  trustee  where  the  interests  of 
the  other  cestuis  que  trustent  would 
thereby  be  destroyed.  Pope  v. 
Devereux,  5  Gray  (Mass.)  409. 

"=  Hartford  Bank  v.  Hart,  3  Day 
(Conn.),  495,  3  Am.  Dec.  274;  Dean 


"Pool  V.  Morris,  29  Ga.  374,  74 
Am.  Dec.  68;  McGregor  v.  Wait,  10 
Gray  (Mass.),  72,  69  Am.  Dec.  305; 
McCune  v.  McCune,  29  Mo.  117; 
Gallagher  v.  Rogers,  1  Yeates  (Pa.) 
390;  Hill  v.  Roderick,  4  Watts  & 
S.  (Pa.),  221.  But  see  Grigsby  v. 
Cleary,  5  T.  B.  Mon.  (Ky.),  514. 

='  Hueston's  Adm'rs  v.  Hueston, 
2  Ohio  St.  488,  492;  Shaw  v.  Cham- 
bers, 48  Mich.  355,  12  N.  W.  486; 
Street's  Heirs  v.  Street,  11  Leigh 
(Va.)  498.  See,  also,  Scott  v.  Mad- 
dox,  113  Ga.  795,  39  S.  B.  500; 
Roberts  v.  Trawick,  13  Ala.  68; 
Blake  v.  Quash,  3  McCord  (S.  Car.), 
340;  Bovard  v.  Wallace,  4  Serg.  &  R, 
(Pa.)  499;  O'Connor  v.  Madison,  98 
Mich.  183,  57  N.  W.  105;  Church  v. 
Howard,  79  N.  Y.  415. 

"*  Pr«wett  V.  Coopwood,  30  Miss. 
369. 

'=  Appeal  of  Dale,  57  Conn.  127, 
17  Atl.  757;  Appeal  of  Carpenter, 
74  Conn.  431,  51  Atl.  126;  Living- 
ston's Appeal,  63  Conn.  68,  26  Atl. 
470;  Schierbaum  v.  Scheunne,  157 
Mo.  1,  57  S.  W.  526;  McMillan  v. 
McDill,  110  111.  47;  Hayes  v. 
Burkam,  67  Ind.  359;  O'Connor  v. 
Madison,  98  Mich.  183,  57  N.  W. 
105;  Prewett  v.  Coopwood,  30  Miss. 
369;  La  Baw  v.  Vanderbilt,  3  Redf. 
(N.  Y.)  384;  In  re  Baird's  Will,  47 
Hun  (N.  Y.)  77;  Irwin  v.  West, 
81%  Pa.  St.  157;  Thompson  v. 
Thompson,  13  Ohio  St.  356.  See, 
also.  Dye  v.  Young,  55  la.  433,  7  N. 
W.  678;  In  re  Ames'  Will,  51  la. 
596,  2  N.  W.  408;  Gray  v.  Cottrell, 
1  Hill  (S.  Car.)  38;  Muljins  v. 
Lyles,  1  Swan  (Tenn.)  337.  But 
compare  Forney  v.  Ferrel,  4  W. 
Va.  729;   Atkins  v.  Sanger,  1  Pick. 
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answer  or  other  admissions  of  one  defendant  are  not  evidence  against 
his  co-defendants  where  there  is  no  joint  interest  or  privity.'*  But 
this  rule  does  not  apply  where  there  is  a  joint  interest  or  the  other 
party  claims  through  him  whose  answer  is  offered  in  evidence.*" 
If  admissions  of  one  of  several  co-parties  are  competent  for  any 
purpose,   as,   for   instance,   where   they   are   competent   as   against 


V.  Ross,  105  Cal.  227,  38  Pac.  912. 
See,  also,  Laudaff's  Petition,  34  N. 
H.  163;  Watertown's  Tr.  v.  Cowen, 
4  Paige  (N.  Y.),  510,  27  Am.  Dec. 
80;  Burlington  v.  Calais,  1  Vt.  485, 
to  the  effect  that  statements  of 
inhabitants  of  a  municiiml  corpora- 
tion or  corporators  are  not  admis- 
sible against  it. '  But  see  Rex  v. 
Hardwick,  11  East  578;  Regina  v. 
Adderbury  East,  5  Q.  B.  187,  48 
E.  C.  L.  187;  Rex  v.  Whitley  Lower, 
1  M.  &  S.  636.  As  to  corporate  ofB- 
cers,  see  Lockwood  v.  Smith,  5 
Day  (Conn.),  315;  Davis  v.  Roches- 
ter, 66  Hun,  629,  21  N.  Y.  S.  215; 
Yordy  v.  Marshall  Co.  86  la.  340, 
53  N.  W.  298;  Grayville,  &c.  R.  Co. 
V.  Burnes,  92  111.  302.  But  see 
Northup  V.  Mississippi  Val.  Ins.  Co. 
47  Mo.  435,  4  Am.  R.  337. 

"  Hyman  v.  Wheeler,  29  Fed.  347; 
Cockerham  v.  Davis,  5  Port.  (Ala.), 
220;  Mahone  v.  Williams,  39  Ala. 
202;  Hayward  v.  Carroll,  4  Har.  & 
J.  (Md.),  518;  Bank  of  Kentucky  v. 
M'Williams,  2  J.  J.  Marsh.  (Ky.), 
256;  Phoenix  v.  Dey,  5  Johns.  (N. 
Y.),  412;  Cade  v.  Hatcher,  72  Ga. 
359;  Redding  v.  Wright,  49  Minn. 
322,  51  N.  W.  1056;  Snydacker  v. 
Brosse,  51  111.  357,  99  Am.  Dec. 
551;  Roberts  v.  Kendall,  3  Ind.  App. 
339,  29  N.  B.  487;  O'Brien  v.  Flan- 
ders, 58  Ind.  22;  Jones  v.  Turber- 
ville,  2  Ves.  Jr.  11;  Morse  v.  Royal, 
12  Ves.  355,  360.  But  see  Smith  v. 
Meiser,  11  Ind.  App.  468,  38  N.  E. 
1092;  Carithers  v.  Jarrell,  20  Ga. 
842;    Pringle  v.   Chambers,  1  Abb. 


Pr.  (N.  Y.),  58.  See,  generally, 
Shively  v.  Eureka,  &c.  Co.  129  Cal. 
293,  61  Pac.  939;  Dean  v.  Ross,  105 
Cal.  227,  38  Pac.  912;  Turner  v. 
Mitchell   (Ky.),  61   S.  W.  468. 

"Field  v.  Holland,  6  Cranch  (U. 
S.)  8,  24;  Clark's  Bx'rs  v.  Van 
Riemsdyk,  9  Cranch,  153;  Osborn 
V.  United  States  Bank,  9  Wheat.  (U. 
S.)  738,  832;  Christie  v.  Bishop,  1 
Barb.  Ch.  (N.  Y.)  105,  116.  See  also 
Van  Riemsdyk  v.  Kane,  1  Gall.  630, 
635.  An  answer  by  one  of  several 
defendants  in  one  suit  held  not  ad- 
missible against  the  others  in  an- 
other suit  against  them  alone.  Mc- 
Dermott  v.  Mitchell,  47  Cal.  249; 
Clark  V.  Johnson,  67  Wis.  238,  30 
N.  W  228  (release).  As  to  admis- 
sions of  party  defaulted,  see  Burn- 
ham  V.  Sweatt,  16  N.  H.  418  (gen- 
erally inadmissible) ;  Pierce  v. 
Goldsberry,  35  Ind.  317  (inadmis- 
sible) ;  Ensoninger  v.  Marvin,  5 
Blackf.  (Ind.)  210  (admitted);  Bost- 
wick  V.  Lewis,  1  Day  (Conn.)  33 
(admitted).  Admissions  of  co-party 
not  served,  generally  not  received 
against  the  others.  Derby  v. 
Rounds,  53  Cal.  659;  Griswold  v. 
Burroughs,  60  Hun,  558,  15  N.  Y.  S. 
314;  Peck  v.  Yorks,  47  Barb  (N. 
Y.)  131;  Blackwell  v.  Davis,  2  How. 
(3  Miss.)  812.  But  compare  For- 
syth V.  Doolittle,  120  U.  S.  73,  7 
Sup.  Ct.  408.  As  to  admissions 
of  party  since  deceased  compare 
Jones  V.  Keer,  30  Ga.  93,  and  Mar- 
tin V.  Adams,  29  S.  Car.  597,  6  S.  B. 
860. 
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himself,  they  should  not  be  excluded  entirely,  but  should  be  received 
as  against  him  and  guarded  or  limited  in  their  application  by  proper 
instructions.*^ 

§  249.  Conspirators. — As  already  suggested,  privity  of  design  as 
well  as  joint  interest  may  render  the  admissions  of  one  person  admis- 
sible against  others  as  well  as  against  himself.  It  may,  indeed, 
be  stated  as  the  general  rule  that  where  several  individuals  are 
shown  to  have  conspired,  confederated  or  associated  themselves  to- 
gether in  an  illegal  enterprise  with  a  common  design  to  accomplish 
an  unlawful  object  or  purpose,  the  acts  and  admissions  of  any  one 
of  them,  during  the  pendency  of  such  enterprise  and  in  pursuance 
of  the  original  plan  or  in  furtherance  of  such  common  object  or 
design,  are  receivable  in  evidence  against  any  and  all  of  them.*" 

"  Smith   v.   Meiser,   11   Ind.   App.      Am.    Dec.    665;    Commonwealth    v. 


468,  38  N.  E  1092  (but  the  other  co- 
parties  should  request  that  it  be  so 
limited);  Lewis  v.  Lee  County,  66 
Ala.  480;  Union  Sav.  Ass'n  v.  Ed- 
wards, 47  Mo.  445;  Rogers  v.  Sut- 
tle,  19  111.  App.  163;  State  v.  Col- 
lins, 121  N.  Car.  667,  28  S.  E.  520; 
State  V.  Brite,  73  N.  Car.  26;  Com- 
monwealth V.  Bishop,  165  Mass.  148, 
42  N.  E.  560;  State  v.  Thibodeaux, 
48  La  Ann.  600,  19  So.  680;  Boynton 
V.  Hardin,  9  Kans.  App.  166,  58  Pac. 
1007;  Carpenter  v.  Carpenter,  126 
Mich.  217,  85  N.  W.  576.  The  admis- 
sions of  one  of  several  legatees  have 
been  held  not  receivable  even 
against  himself  on  behalf  of  the 
contestant  in  a  will  contest,  be- 
cause the  will  could  not  be  set  aside 
as  to  only  a  part  of  them,  and  the 
admissions  of  one  are  not  binding 
upon  the  others.  Wood  v.  Carpen- 
ter, 166  Mo.  465,  66  S.  W.  172. 

«  Wiborg  V.  United  States,  163  U.  S. 
632;  16  Sup.  Ct.  1127,  1197;  Clune 
V.  United  States,  159  U.  S.  590,  16 
Sup.  Ct.  125;  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  Am.  R.  31; 
Clinton  v.  Estes,  20  Ark.  216;  Old- 
ham V.  Bentley,  6  B.  Hon.  (Ky.) 
428;  State  v.  Soper,  16  Me.  293,  33 


Brown,  14  Gray  (Mass.)  419;  Brow- 
ing V.  State,  30  Miss-.  656;  Fouts  v. 
State,  7  Ohio  St.  472;  Jacobs  v. 
Shorey,  48  N.  H.  100,  97  Am.  Dec. 
586;  Pacific,  &c.  Co.  v.  Gentry,  38 
Ore.  275,  61  Pac.  422;  Lasher  v. 
Littell,  202  111.  551,  67  N.  B.  372; 
Chicago,  &c.  R.  Co.  v.  Collins,  56 
111.  212;  Philpot  v.  Taylor,  75  111. 
309;  Banning  v.  Marleau,  133  Gal. 
485,  65  Pac.  964;  Voisln  v.  Commer- 
cial, &c.  Ins.  Co.  70  N.  Y.  147;  Burns 
v.  McCabe,  72  Pa.  St.  309;  Kehoe  v. 
Commonwealth,  85  Pa.  St.  127; 
Hogue  V.  McClintock,  76  Ind.  205; 
Moore  v.  Shields,  121  Ind.  267,  23 
N.  B.  89;  Hauser  v.  Tate,  85  N.  Car. 
81,  39  Am.  R.  689;  Klelnschmidt 
V.  Dunphy,  1  Mont.  118;  Jenne  v. 
Joslyn,  41  Vt.  478;  Rex  v.  Stone, 
6  T.  R.  528,  25  How.  St.  Tr.  1155, 
1271. 

For  admissions  held  not  compe- 
tent because  not  in  furtherance  of 
design,  see  Nicolay  v.  Mallery,  62 
Minn.  119,  64  N.  W.  108;  State  v. 
McGee,  81  la.  17,  46  N.  W.  764.  For 
admission  held  not  competent  be- 
cause parties  were  not  co-conspira- 
tors, see  Henrich  v.  Saier,  124  Mich. 
86,  82  N.  W.   879. 
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This  rule  is,  perhaps,  most  often  applied  in  criminal  prosecutions, 
but  it  applies  in  civil  actions  as  well.  Thus  it  applies  in  actions  for 
damages  for  conspiracy  to  defraud,  and  the  like,*^  in  actions  against 
one  or  more  co-trespassers,**  in  actions  for  damages  for  malicious 
prosecution,*^  in  suits  to  set  aside  fraudulent  conveyances,*"  and, 
in  short,  in  any  case  in  which  the  facts  justify  its  application.*' 
Thus,  it  has  even  been  held  in  an  action  by  the  plaintifE  against  his 
father-in-law  for  alienating  the  affection  of  the  plaintiff's  wife, 
that  the  declarations  of  the  mother-in-law,  who  had  acted  in  concert 
with  the  defendant,  were  admissible,**  and  in  a  suit  on  a  promissory 
note,  after  evidence  had  been  introduced  tending  to  show  a  conspiracy 
in  obtaining  a  release,  the  declarations  of  a  third  person  in  pursuance 
of  the  common  design  were  admitted.*'  But  some  evidence  should 
first  be  introduced  in  such  cases  to  show  the  existence  of  the  con- 
spiracy or  common  design,°°  although  the  court'  may,  in  its  discre- 
"  Connors    v.    Chlngren,    111    la.      mour  not  made  in  presence  of  wife 


437,  82  N.  W.  934;  Smith  v.  Free- 
man, 71  Ind.  85;  Gaidry  v.  Lyons, 
29  La.  Ann.  4;  Lincoln  v.  Claflin,  7 
Wall.  (U.  S.)  132;  McKee  v.  Gil- 
christ, 3  Watts  (Pa.)  230. 

**  Gray  v.  Nations,  1  Pike  (1  Ark.) 
557;  Colt  V.  Eves,  12  Conn.  243; 
Williams  v.  Dickenson,  28  Fla.  90, 
9  So.  847. 

"See  Lacey  v.  Porter,  103  Cal. 
597,  37  Pac.  635;  City  of  Chicago  v. 
Waukesha,  &c.  Co.  97  111.  App.  583; 
Lasher  v.  Littell,  202  111.  551,  67  N. 
E.  372. 

"  Allen  V.  Kirk,  81  la.  658,  47  N. 
W.  906;  Borland  v.  Mayo,  8  Ala. 
104;  Howe  v.  Scannell,  8  Cal.  325; 
Dewey  v.  Moyer,  72  N.  Y.  70;  Moyer 
V.  Dewey,  103  IT.  S.  301;  Kelsey  v. 
Murphy,  26  Pa.  St.  78;  Deakers  v. 
Temple,  41  Pa.  St.  234. 

See,  also,  Sellick  v.  Keeler,  1  N. 
Y.  St.  R.  594;  Weinstein  v.  Reid, 
25  Mo.  App.  41;  Stovall  v.  Harmers, 
&c.  Bank,  8  Smedes  &  M.  (16  Miss.) 
305;  Powell  v.  Young,  45  Md.  494 
(si)ecific  performance) ;  Quinn  v. 
Halhert,  57  Vt.  178. 

"  But    declarations    of    the    para- 


are  not  admissible  to  prove  her 
adultery  in  divorce  proceedings. 
Berckmans  v.  Berckmans,  16  N.  J. 
Eq.  122;  Doughty  v.  Doughty,  32  N. 
J.  Eq.  32;  Leary  v.  Leary,  18  Ga. 
696;  Matchin  v.  Matchin,  6  Pa.  St. 
332,  47  Am.  Dec.  466;  Pond  v.  Pond, 
132  Mass.  219;  Hobby  v.  Hobby,  64 
Barb.  (N.  Y.)  277;  Tillison  v.  Tilll- 
son,  63  Vt.  411,  22  Atl.  531.  But 
compare  Rice  v.  Rice  (N.  J.)  23  Atl. 
946. 

"Edgell  V.  Francis,  66  Mich.  303, 
33  N.  W.  501. 

"Brown  v.  Chenoworth,  51  Tex. 
469.  So,  in  action  on  insurance  pol- 
icy. McCarty  v.  Hartford,  &c.  Ins. 
Co.   (Tex.  Civ.  App.)   75  S.  W.  934. 

=°  Marshall  v.  Faddis,  199  Pa.  St. 
397,  49  Atl.  225;  Wolfe  v.  Pugh,  101 
Ind.  293;  Ford  v.  State,  112  Ind. 
373;  14  N.  E.  241;  Solomon  v.  Kirk- 
wood,  55  Mich.  256,  21  N.  W.  336; 
Hart  V.  Hicks,  129  Mo.  99,  31  S.  W. 
351;  Foster  v.  Thrasher,  45  Ga.  517; 
Wiggins  V.  Leonard,  9  la.  194;  State 
V.  Pike,  51  N.  H.  105;  Bryce  v. 
Butler,  70  N.  Car.  585;  Preston  v. 
Bowers,  13  Ohio  St.  1,  82  Am.  Dec. 
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tion,  permit  evidence  of  the  declarations  or  admissions  of  one  of 
the  alleged  conspirators  to  be  introduced  out  of  its  order  upon  promise 
to  afterwards  introduce  the  evidence  of  the  conspiracy."^  If  the 
admission  is  made  after  the  completion  or  abandonment  of  the  unlaw- 
ful enterprise,  it  should  not  be  received  "against  others  than  the  party 
making  it.°^  And  this  is  true,  also,  of  the  admissions  of  one  party 
before  any  conspiracy  existed  or  before  the  person  against  whom  it 
is  sought  to  be  introduced  had  become  a  party  to  the  conspiracy," 
unless,  perhaps,  where  it  appears  that  he  adopted  their  acts  by 
joining  or  knowingly  receiving  the  fruits  thereof."* 


430;  Benford  v.  Sanner,  40  Pa.  St. 
9,  80  Am.  Dec.  545;  Martin  Brown 
Co.  V.  Perrlll,  77  Tex.  199,  13  S.  W. 
975;  Triplett  v.  Goff's  Adm'r,  83  Va. 
784,  3  S.  E.  525;  Rutherford  v. 
Schattman,  119  N.  Y.  604,  23  N.  B. 
440;  State  v.  McGee,  81  la.  17,  46  N. 
W.  764. 

The  evidence  may,  however,  be 
circumstantial.  Riehl  v.  Bvansville, 
&c.  Ass'n,  104  Ind.  70,  74;  People 
V.  Peckens,  153  N.  Y.  576,  47  N.  E. 
883;  Klmmell  v.  Geeting,  2  Grant's 
Gas.  (Pa.)  125.  See,  also.  Dole  v. 
Wooldredge,  142  Mass.  161,  7  N.  E. 
832;  People  v.  Bentley,  75  Cal.  407, 
17  Pac.  436. 

"  Spies  V.  People,  122  111.  1,  7,  12 
N.  E.  865,  3  Am.  St.  320;  Hall  v. 
State,  31  Fla.  176,  12  So.  449;  State 
v.  Grant,  86  la.  216,  53  N.  W.  120. 
But  this  is  a  practice  not  to  be  en- 
couraged under  ordinary  circum- 
stances. See  State  v.  Daubert,  42 
Mo.  239;  State  v.  May,  142  Mo.  135,  43 
S.  W.  637;  Hamilton  v.  People,  29 
Mich.  195;  People  v.  Van  Horn,  119 
Cal.  323,  51  Pac.  538;  State  v. 
Thompson,  69  Conn.  720,  38  Atl. 
868;  State  v.  Moore,  32  Ore.  65,  48 
Pac.  468. 

'"Clinton  v.  Estes,  20  Ark.  216; 
State  ST.  Magone,  32  Ore.  206,  51 
Pac.  452;  Twyman  v.  Common- 
wealth (Ky.)  ZS  S.  W.  409;   LogM 


V.  United  States,  144  U.  S.  263,  12 
Sup.  Ct.  617;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Hillmon,  107  Fed.  834; 
Barkly  v.  Copeland  (Cal.)  25  Pac. 
405;  Roberts  v.  Kendall,  3  Ind.  App. 
339,  29  N.  B.  487;  Reid  v.  Louisiana 
State  Lottery  Co.  29  La.  Ann.  388; 
Laytham  v.  Agnew,  70  Mo.  48; 
Stratton  v.  Oldfield,  41  Neb.  702,  60 
N.  W.  82;  Wagner  v.  Haak,  170  Pa.. 
St.  495,  32  Atl.  1087;  Danville  Bank 
V.  Waddill's  Adm'r,  31  Gratt.  (Va.) 
469;  Panama  R.  Co.  v.  Charlies,  54 
Hun,  637,  7  N.  Y.  S.  528;  People  v. 
McQuade,  110  N.  Y.  284;  Beeler  v. 
Webb,  113  111.  436;  Daniels  v.  Pot- 
ter, 2  C.  &  P.  262;  Rex  v.  Hardy,  24 
How.  St.  Tr.  91,  451. 

As  to  what  is  considered  part  of 
the  original  conspiracy,  and  when 
it  is  or  is  not  deemed  ended,  com- 
pare Kelley  v.  People,  55  N.  Y.  565 
with  People  v.  Stanley,  47  Cal.  113, 
and  see  Jack  v.  Mutual,  &c.  Ass'n, 
113  Fed.  49. 

™  Williams  v.  Dickenson,  28  Pla. 
90,  9  So.  847;  People  v.  Irwin,  77 
Cal.  494;  State  v.  Grant,  86  la.  216, 
53  N.  W.  120. 

"  Rex  V.  Frost,  4  State  Tr.  (U.  S.) 
85;  Rex  v.  Cuffey,  7  State  Tr.  (U. 
S.)  467,  476;  Klmmell  v.  Geeting, 
2  Grant's  Cas.  (Pa.),  125;  Peterson 
V.  Speer,  29  Pa.  St.  478. 
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§  250.  Fartneis. — For  reasons  similar  to  those  already  considered, 
the  admissions  of  one  partner  or  person  engaged  in  the  joint  prose- 
cution of  a  common  commercial  enterprise,  within  its  scope  and 
in  furtherance  thereof  during  its  continuance,  are  generally  received 
against  all  the  partners  or  persons  engaged  therein,"^  for,  by  the 
very  act  of  association  each  is  constituted  the  agent  of  all.^®  But 
they  are  not  received  to  prove  the  partnership,  and  evidence  should 
first  be  introduced  to  prove  that  fact.°^     So  it  is  generally  inadmis- 


■"McCutchin  v.  Brankston,  2  Ga. 
244;  Flckett  v.  Swift,  41  Me.  65,  66 
Am.  Dec.  214;  Fail  v.  McArthur, 
31  Ala.  26;  Tucker  v.  Peaslee,  36  N. 
H.  167;  Gulick  v.  Gulick,  14  N.  J. 
L.  578;  Lea  v.  Guice,  13  Smedes  & 
M.  (21  Miss.)  656;  Pierce  v.  Rob- 
erts, 57  Conn.  31,  17  Atl.  275;  Boyd 
v.  Thompson,  153  Pa.  St.  78,  25  Atl. 
769;  Benninger  v.  Hess,  41  Ohio  St. 
64;  Brown,  &c.  Co.  v.  Atkinson,  91 
N.  Car.  389;  Baker  v.  Union  Stock- 
yards Nat.  Bank,  63  Neb.  801,  89 
N.  W.  269;  Rudy  v.  Katz  (Ky.)  66 
S.  W.  18;  Cady  v.  Kyle,  47  Mo.  346; 
CoUett  V.  Smith,  143  Mass.  473,  10 
N.  B.  173;  Coleman  v.  Pearce  26 
Minn.  123,  1  N.  W.  846;  "Western 
Assur.  Co.  V.  Fowle,  65  Wis.  247,  26 
N.  W.  104;  Latch  v.  Wedlake,  11 
Ad.  &  El.  959,  39  E.  C.  L.  504. 

In  Weed  v.  Kellogg,  6  McLean 
(IT.  S.)  44,  the  admissions  of  a  si- 
lent partner  were  held  receivable. 
See,  also,  Garrett  v.  Woodward,  2 
Cranch  C.  C.  190.  So,  as  to  admis- 
sions of  partner,  since  deceased,  in 
an  action  against  his  representa- 
tive. Clark's  Ex'rs  v.  Van  Riems- 
dyk,  9  Cranch  (U.  S.),  153;  Mc- 
Elroy  V.  Ludlum,  32  N.  J.  Bq.  828, 
and  against  the  surviving  partner. 
Smitha  v.  Cureton,  31  Ala.  652; 
Dodds  V.  Rogers,  68  Ind.  110;  Dore- 
mus  V.  McCormlck,  7  Gill  (Md.)  49; 
Klock  V.  Beekman,  18  Hun  (N.  Y.) 
502;  Harrison  v.  Neely,  41  Ohio  St. 
334;    Adams  v.  Brownson,   1  Tyler 


(Vt.)  452.  But  see  Ostrom  v.  Ja- 
cobs, 9  Mete.  (Mass.)  454;  Bvers  v. 
Life  Ass'n,  59  Mo.  429;  Romer  v. 
Jaecksch,  39  Md.  585. 

"Sandilands  v.  Marsh,  2  B.  & 
Aid.  673,  678,  679;  Nichols  v.  Dowd- 
ing,  1  Stark.  651;  Wood  v.  Brad- 
dick,  1  Taunt.  104;  Rex  v.  Hard- 
wick,  11  East,  578;  Hahn  v.  St. 
Clair,  &c.  Co.  50  111.  456;  ScuU'a 
Appeal,  115  Pa.  St  141;  Webster  v. 
Stearns,  44  N.  H.  498,  502;  Pierce  v. 
Roberts,  57  Conn.  31,  40;  Coit  v. 
Tracy,  8  Conn.  268.  See  leading  ar- 
ticle on  the  general  subject  in  26 
Cent.  L.  J.  491.  As  to  when  entries  in 
partnership  books  are  admissible, 
see  Chick  v.  Robinson,  95  Fed.  619, 
and  extended  note  to  such  case  as 
reported  in  52  L.  R.  A.  833. 

"Button  V.  Woodman,  9  Cush. 
(Mass.)  255;  Winchester  v.  Whit- 
ney, 138  Mass  549;  Cowan  v.  Kin- 
ney, 33  Ohio  St.  422;  Henry  v.  Wil- 
lard,  73  N.  Car.  35;  Walker  v.  Tup- 
per,  152  Pa.  St.  1,  10,  25  Atl.  172; 
Rund  V.  Hayes,  83  Mo.  200;  Scott, 
&c.  Co.  V.  Dansby,  12  Ala.  714; 
Vannoy  v.  Klein,  122  Ind.  416,  23  N. 
E.  526;  McCorkle  v.  Doby,  1  Stro- 
ble  L.  (S.  Car)  396,  47  Am.  Dec. 
560;  Folk  V.  Wilson,  21  Md.  538,  83 
Am.  Dec.  599;  Pirie,  &c.  Co.  v.  Gil- 
lit  (N.  Dak.)  50  N.  W.  710; 
Smith  V.  Ferrario,  113  Ga.  872,  39 
S.  E.  428.  But  they  may  be  admis- 
sible against  himself  to  show  that 
he  was  a  partner  and  who  const!- 
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sible  for  one  partner  to  disprove  the  existence  of  the  partnership 
by  the  declarations  of  his  co-partners  when  the  question  of  partner- 
ship is  at  issue  between  them  and  third  persons.'''  And  they  must 
have  been  made,  as  a  rule  at  least,  during  the  existence  of  the  partner- 
ship°*  and  within  the  scope  of  the  partnership  business.""  If  made 
prior  to  the  existence  of  the  partnership  they  are  not  receivable 
against  the  other  parties  unless  a  joint  responsibility  is  shown,"^  nor 
are  they  receivable  to  create  any  new  liability  agaiast  the  other 
parties  if  made  after  the  dissolution  of  the  partnership."* 


tuted  the  members.  Edwards  v. 
Tracy,  62  Pa.  St.  374,  378;  Lenhart 
V.  Allen,  32  Pa.  St.  312;  Carr  v. 
Wright,  1  Wyo.  157;  Hawkins,  &c. 
Co.  v.  Lee,  8  Lea  (Tenn.)  42. 
See,  also,  Rudy  v.  Katz  (Ky.)  66 
S.  W.  18.  So,  the  partnership  may 
be  proved  by  the  successive  dec- 
larations of  each  and  all  of  the 
partners.  Edwards  v.  Tracy,  62  Pa. 
St.  374,  378;  Reed  v.  Kremer,  111 
Pa.  St.  482.  See  generally  note  to 
Vanderhurst,  &c.  Co.  v.  De  Witt  (95 
Cal.  57)  20  L.  R.  A.  595.  Entries 
in  books  claimed  to  be  partnership 
books  are  not  of  themselves  admis- 
sible to  prove  the  partnership  with- 
out in  some  way  connecting  the 
person  claimed  to  be  a  partner 
therewith.  See  note  to  Chick  v. 
Robinson  (95  Fed.  619),  52  L.  R.  A. 
833,  834. 

"Clark  V.  Huffaker's  Adm'r,  26 
Mo.  264;  Carlyle  v.  Plumer,  11  Wis. 
96,  99;  Danforth,  &c.  Co.  v.  Carter, 
4  la.  230. 

■"  Catt  V.  Howard,  3  Stark.  3,  3  E. 
C.  L.  570;  Burton  v.  Issitt,  5  B.  & 
Aid.  267;  Munson  v.  Wickwire,  21 
Conn.  513;  Winslow  v.  Newlan,  45 
111.  145;  Hlth  v.  Allen,  13  111.  592; 
Boor  V.  Lowrey,  103  Ind.  468,  3  N. 
E.  151;  Webster  v.  Stearns;  44  N.  H. 
498,  502;  McKee  v.  Hamilton,  33 
Ohio  St.  7;  Barrett  v.  Russell,  45 
Vt.  43;  Conery  v.  Hayes,  19  La. 
Ann.  325;  First  Nat.  Bank  v.  Strait, 


65  Minn.  162,  67  N.  W.  987;  Cooper 
V.  Wood,  1  Colo.  App.  101,  27  Pac. 
884.  But  assignment  of  assets  is 
not  necessarily  an  end  of  the  part- 
nership. Hunter  v.  Hubbard,  26 
Tex.  537;  Foster  v.  Fifield,  29  Me. 
136. 

"Slipp  T.  Hartley,  50  Minn.  118, 
52  N.  W.  386,  36  Am.  St.  629;  Union 
Nat.  Bank  v.  Underhill,  102  N.  Y. 
336,  7  N.  E.  293;  Heffron  v.  Hana- 
ford,  40  Mich.  305;  Hickman  v. 
Reineking,  6  Blackf.  (Ind.)  387; 
Boor  V.  Lowery,  103  Ind.  468,  3  N. 
E.  151;  Wells  v.  Turner,  16  Md.  133; 
Hester  v.  Smith,  5  Wyo.  291,  40 
Pac.  310;  Collett  v.  Smith,  143  Mass. 
473,  475;  People's  Nat.  Bank  v.  Har- 
per, 114  Ga.  603,  40  S.  E.  717;  Win- 
chester, &c.  Co.  V.  Creary,  116  IT. 
S.  161,  6  Sup.  Ct.  369.  But  see 
Odiome  v.  Maxcy,  15  Mass.  39.  It 
may  not  always  be  necessary  that 
they  should  be  made  within  the 
real  scope  of  the  partnership  busi- 
ness, if  within  the  apparent  scope 
or  authority  held  out  by  all. 

•'  Catt  v.  Howard,  3  Stark.  3,  3  B. 
C.  L.  570. 

"Bell  V.  Morrison,  1  Pet.  (U.  S.) 
351,  371;  Thompson 'V.  Bowman,  6 
Wall.  (U.  S.)  316;  National  Bank  v. 
Meader,  40  Minn.  325,  41  N.  W. 
1043;  First  Nat.  Bank  v.  Strait,  65 
Minn.  162,  67  N.  W.  987;  White  v. 
Kearney,  9  Rob.  (La.)  495;  Walker 
V.   Duberry,  1  A.   K.   Marsh.    (Ky.) 
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§  251.  Admissions  of  surviving  partners. — As  already  stated,  the 
idissolution  of  a  partnership  operates  as  a  revocation  of  all  authority 
for  making  new  contracts  or  creating  new  partnership  obligations. 
This  rule  applies  where  the  partnership  is  dissolved  by  death  as  well 
as  where  there  is  a  voluntary  dissolution.*'  A  surviving  partner, 
however,  because  of  his.  personal  obligation  to  pay  the  debt,  and  his 
right  to  obtain  his  own  equity  in  the  residue,  usually  succeeds  to 
the  entire  legal  title  to  the  partnership  property  and  has  the  right 
to  wind  up  its  affairs.**  This  does  not  ordinarily  give  him  the  right 
to  create  new  obligations  or  make  admissions  that  would  do  so  as 
against  the  old  partnership,  or  the  heirs  or  representatives  of  deceased 

tloa  Is  drawn  between  admissions 
made  after  dissolution  in  regard  to 
what  took  place  during  the  exist- 
ence of  the  partnership  and  not 
creating  any  new  liability,  and 
those  that  would  create  a  new  lia- 
bility, and  the  former  are  held  ad- 
missible. Curry,  &c.  v.  Kurtz,  33 
Miss.  24;  Pierce  v.  Wood,  23  N.  H. 
519;  Parker  v.  Merrill,  6  Me.  41; 
Cochran  v.  Cunningham,  16  Ala. 
448,  50  Am.  Dec.  186;  Pennoyer  v. 
David,  8  Mich.  407;  Cady  t.  Shep- 
herd, 11  Pick.  (Mass.)  400,  22  Am. 
Dec.  379;  Gray  v.  Bowen,  8  Mete. 
(Mass.)  100;  Simpson  v.  Geddes,  2 
Bay  (S.  Car.)  533;  Pripp  v.  Wil- 
liams, &c.  Co.  14  S.  Car.  502;  Nalle 
V.  Gates,  20  Tex.  315;  Rich  v.  Flan- 
ders, 39  N.  H.  304;  Pritchard  v. 
Draper,  1  Russ.  &  M.  191;  Wood  v. 
Braddick,  1  Taunt.  104.  See,  also, 
Kirk  V.  Hiatt,  2  Ind.  322;  Lefavour 
V.  Yandes,  2  Blackf.  (Ind.)  240.  Of 
course  where  the  partner  has  au- 
thority in  winding  up  the  partner- 
ship he  may  make  admissions  that 
may  be  competent. 

"^  Bates   on  Partnership,    §  727. 

"  Russell  V.  McCall,  141  N.  Y.  437, 
36  N.  E.  498,  38  Am.  St.  807;  Bates 
on  Partnership,  §§  718,  722.  As  to 
entries  in  the  books  by  a  surviving 
or  liquidating  partner,  see  note  in 
52  L.  R.  A.  846. 


189;  Bentley  v.  White,  3  B.  Mon. 
(Ky.)  263,  38  Am.  Dec.  186;  Yan- 
des V.  Lefavour,  2  Blackf.  (Ind.) 
371;  Mozingo  v.  Ross,  150  Ind.  688, 
691,  692,  50  N.  E.  687;  Ditrick  v. 
McLean,  112  N.  Car.  840,  17  S.  B. 
165;  Nichols  v.  White,  85  N.  Y.  531; 
Hackley  v.  Patrick,  3  Johns.  (N.  Y.) 
536;  Little  v.  Ferguson,  11  Mo.  598; 
American  Iron  Mt.  Co.  v.  Evans,  27 
Mo.  552;  Crumless  v.  Sturgess,  6 
Heisk.  (Tenn.)  190;  Hogg  v.  Orgill, 
34  Pa.  St.  344;  Ward  v.  Howell,  5 
Har.  &  J.  (Md.),  60;  Owings  v.  Low, 
5  Gill  &  J.  (Md.)  134;  Currie  v. 
White,  51  Cal.  530;  Flannagin  v. 
Champion,  2  N.  J.  Eq.  51;  Kerper  v. 
Wood,  48  Ohio  St.  613,  29  N.  B.  501; 
Burton  v.  Issitt,  5  B.  &  Aid.  267; 
Kilgour  v.  Finlyson,  1  H.  Bl.  155. 
See,  also,  on  the  general  subject, 
the  elaborate  note  to  Gilmore  v. 
Ham,  40  Am.  St.  554,  561,  et  seq.  But 
entries  upon  the  firm  books  by  one 
partner  made  during  the  existence 
of  the  partnership  and  known  to 
the  other  may  be  admitted  against 
the  latter  even  after  the  termina- 
tion of  the  partnership.  Dunnell  v. 
Henderson,  23  N.  J.  Eq.  174;  Wal- 
den  V.  Sherburne,  15  Johns.  (N.  Y.) 
409.  See,  also,  Wills  Point  Bank  v. 
Bates,  72  Tex.  137,  10  S.  W.  348; 
Munson  v.  Wickwire,  21  Conn.  513. 
And  in  some  jurisdictions  a  distinc- 
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partners,  but,  at  least  in  jurisdictions  where  judgments  against 
the  survivor  are  treated  as  res  inter  alios  acta,  and  not  merely  as 
prima  facie  evidence  against  the  representatives  of  the  deceased  part- 
ner, the  admissions  of  the  survivor  subsequent  to  the  dissolution, 
within  his  authority  as  a  liquidating  partner,  would  clearly  seem  to 
be  competent  in  a  suit  in  which  he  is  defendant."" 

§  252.  Agency. — The  declarations  of  a  person  aasuming  to  act 
as  the  agent  of  another,  or  claiming  to  be  such  agent,  are  not  admis- 
sible, in  the  first  instance,  to  prove  his  agency,*®  nor  to  prove  the 
extent  thereof."^  But  when  the  fact  of  agency  is  once  established 
by  other  evidence  the  declarations  of  the  agent  made  while  acting 
within  the  scope  of  his  authority,  and  during  the  continuance  of  his 
agency  in  regard  to  transactions  depending  at  the  time  they  are  made, 

"  GlUett  Ind.   and  Collateral  Ev.      ror   in   first   receiving   the   adini»- 


f  42.  See,  also,  Kirk  v.  Hyatt,  2 
Ind.  232;  Gilmore  v.  Ham,  142  N.  Y. 
1,  40  Am.  St.  554  and  note;  notes 
In  77  Am.  Dec.  114;  86  Am.  Dec. 
600;  65  Am.  Dec.  295;  51  Am.  Dec. 
330. 

"Mapp  V.  Philips,  32  Ga.  72;  Abel 
V.  Jarratt  &  Co.  100  Ga.  732,  28  S. 
B.  453;  Trustees,  &c.  v.  Bledsoe,  5 
Ind.  133;  LaRose  v.  Logansport 
Natl.  Bank,  102  Ind.  332,  1  N.  E. 
805;  Cobb  v.  Malone,  86  Ala.  571, 
6  So.  6;  Wood  Mowing,  &c.  Co.  v. 
Crow,  70  la.  340,  30  N.  W.  609;  Mof- 
fltt  v.  Cressler,  8  la.  122;  Hatch  v. 
Squires,  11  Mich.  185;  Proctor  v. 
Tows.  115  111.  138,  3  N.  E.  569;  Tex- 
as, &c.  Co.  V.  Watson,  3  Tex.  Civ. 
App.  233,  22  S.  W.  873;  Sencerbox 
V.  McGrade,  6  Minn.  484;  Wailes  v. 
Neal,  65  Ala.  59;  Union  Coal  Co.  v. 
Bdman,  16  Colo.  438,  27  Pac.  1060; 
Smith  V.  Liverpool,  &c>  Co.  (Cal.) 
40  Pac.  540;  Francis  v.  Edwards  & 
Co.  77  N.  Car.  271;  Gifford  v.  Lan- 
drine,  37  N.  J.  Eq.  127;  Long  v. 
North  British,  &c.  Co.  137  Pa.  St. 
335,  20  Atl.  1014,  21  Am.  St.  879.  But 
the  order  of  introducing  evidence  is 
largely  in  the  discretion  of  thie 
court,  and  there  is  no  available  er- 


sion  if  the  agency  is  afterwards 
proved  by  other  witnesses.  Rowell 
v.  Klein,  44  Ind.  290,  15  Am.  R. 
235;  First  Unitarian  Soc.  v.  Faulk- 
ner, 91  U.  S.  415,  420;  Union  G.  & 
T.  Co.  V.  Robinson,  79  Fed.  420; 
Nowell  V.  Chipman,  170  Mass.  340, 
49  N.  E.  631;  Woodbury  v.  Lar- 
ned,  5  Minn.  339.  And  he  may  tes- 
tify on  the  stand  as  to  his  agency. 
American  Ex.  Co.  v.  Lankford,  2 
Ind.  Ter.  18,  46  S.  W.  183,  184; 
Wicktorwitz  v.  Farmers'  Ins.  Co. 
31  Ore.  569,  51  Pac.  75,  76  (unless 
some  other  rule  or  principle  pre- 
vents). Or  the  evidence  may  be 
circumstantial.  Indiana,  &c.  R.  Co. 
V.  Adamson,  114  Ind.  282,  15  N.  B. 
5;  Manilla  v.  Houghton,  154  Mass. 
465,  28  N.  E.  784;  Donaldson  v. 
Bverhart,  50  Kans.  718;  Mtna.  Ins. 
Co.  V.  Northwestern  Iron  Co.  21 
Wis.  458;  Winchester,  &c.  Co.  v. 
Creary,  116  U.  S.  161,  6  Sup.  Ct. 
369. 

"Coon  V.  Gurley,  49  Ind.  199; 
Stollenwerck  v.  Thatcher,  115  Mass. 
224;  Carter  v.  Bernham,  31  Ark. 
212;  Bacon  v.  Johnson,  56  Mich. 
182. 
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are  admissible  in  evidence  as  against  his  priacipal.'"  The  general 
rule  is  equally  well  settled,  however,  in  ordiaary  cases  of  agency, 
that  the  declarations  of  the  agent  are  not  admissible  as  against  his 
principal  nnlees  they  axe  such,  and  so  made  as  to  be,  in  a  sense  at 
least,  a  part  of  the  res  gestae.*'  This  latter  rule,  however,  does  not 
strictly  apply  in  all  cases,  for  there  are  agents  who,  by  the  express 
terms  of  their  appointment,  or  by  implication  from  the  nature  of 
"Williams     v.     Shackelford,     16     771;  Hayward  Rubber  Co.  v.  Dunck- 


Ala.  318;  Belmont  Coal,  &c.  Co.  v. 
Smith.  74  Ala.  206;  Shields  v. 
Smith,  37  Ark.  47;  Union  Gold,  &c. 
Co.  V.  Rocky  Mt.  Natl.  Bank,  2  Colo. 
565;  Mix  v.  Osby,  62  111.  193;  Mat- 
zenbaugh  v.  People,  194  111.  108,  62 
N.  E.  546;  Gillingham  v.  Christen, 
55  111.  App.  17;  Pavey  v.  Wintrode, 
87  Ind.  379;  Crowder  v.  Reed,  80 
Ind.  1;  Wiggins  v.  Leonard,  9  la. 
194;  Yocum  v.  Barnes,  8  B.  Mon. 
(Ky.)  496;  Merrow  v.  Goodrich,  92 
Me.  393,  69  Am.  St.  512;  Woods  v. 
Clark,  24  Pick.  (Mass.)  35;  Cooley 
V.  Dewey,  4  Pick.  (Mass.)  93;  Bunt- 
ing v.  Allen,  18  N.  J.  L,.  299;  Albert 
v.  Mutual  Life  Ins.  Co.  122  N.  Car. 
92,  65  Am.  St.  693;  Bergeman  v. 
Indianapolis,  &c.  R.  Co.  104  Mo.  77, 
15  S.  W.  992;  Dick  v.  Cooper,  24  Pa. 
St.  217,  64  Am.  Dec.  662;  Garrick  v. 
Florida,  &c.  R.  Co.  53  S.  Car.  448, 
69  Am.  St.  874;  Deming  v.  Chase,  48 
Vt.  382;  North  Pac.  &c.  Co.  v.  Wil- 
lamette, &c.  Co.  29  Ore.  219,  44  Pac. 
286;  Anvil  Mining  Co.  v.  Humble, 
153  U.   S.   540,  14   Sup.   Ct.   876. 

"See  Ohio,  &c.  R.  Co.  v.  Stein, 
133  Ind.  243,  31  N.  B.  180;  Bennett 
V.  Holmes,  32  Ind.  108;  Hynds  v. 
Hays,  25  Ind.  31;  Governor  v.  Ba- 
ker, 14  Ala.  652;  Byers  v.  Fowler, 
14  Ark.  86;  Griffin  v.  Montgomery, 
&c.  R.  Co.  26  Ga.  Ill;  Borne  v. 
Southwork  Mfg.  Co.  11  Cush.  205; 
Converse  v.  Blumrich,  14  Mich.  109, 
90  Am.  Dec.  230;  Lowry  v.  Harris, 
12  Minn.  255;  Moore  v.  Bettis,  11 
Humph.    (Tenn.)    67,   53   Am.   Dec. 


lee,  30  Vt.  29;  Cliquot's  Champagne, 
3  Wall.  114,  140;  Burnham  v.  Ellis, 
39  Me.  319,  63  Am.  Dec.  625;  Runk 
V.  Ten  Byck,  24  N.  J.  L.  756;  Ameri- 
can Fur  Co.  V.  United  States,  2  Pet. 
(U.  S.)  358;  Sanford  v.  Handy,  23 
Wend.  260;  People  v.  Vernon,  35 
Cal.  49,  95  Am.  Dec.  49,  and  note 
72;  Lee  v.  Munroe,  7  Cranch,  366; 
Thallhimer  v.  Brinckerhoff,  4 
Wend.  (N.  Y.)  394,  21  Am.  Dec.  155; 
Stewartson  v.  Watts,  8  Watts  (Pa.) 
392;  Fairlie  v.  Hastings,  io  Ves. 
123;  Gott  V.  Dinsmore,  111  Mass. 
45;  Nichols  v.  Southern  Pac.  R.  Co. 
23  Ore.  123,  31  Pac.  296;  Robinson 
V.  Walton,  58  Mo.  380;  McComb  v. 
North  Carolina  R.  Co.  70  N.  C.  178; 
Linblom  v.  Ramsey,  75  111.  246; 
Sweatland  v.  Illinois,  &c.  Co.  27 
Iowa,  433;  Kilpatrick,  &c.  Co.  v. 
Kahn,  36  Pac.  327,  53  Kan.  274;  At- 
chison, T.  &  S.  F.  R.  Co.  V.  Wilkin- 
son, 55  Kans.  83,  39  Pac.  1043.  But 
there  may  be  an  exception  when 
the  transaction  is  tainted  with 
fraud  growing  out  of  the  confiden- 
tial relations  of  the  agent  and  other 
parties.  Jones  v.  Jones,  120  N.  Y. 
589,  24  N.  E.  1016.  And  the  acts 
of  an  agent  in  perpetrating  a  fraud 
under  the  instructions  of  his  prin- 
cipal are  admissible  against  the  lat- 
ter. Sunday  v.  Thomas,  26  Ga.  537. 
On  the  general  subject  of  this  sec- 
tion see  notes  in  53  Am.  Dec.  773- 
778;  95  Am.  Dec.  72-75;  Silveira  v. 
Iversen,  128  Cal.  187,  60  Pac.  687. 
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the  service  they  render  or  the  authority  they  are  either  expressly 
or  impliedly  given,  are  expected  to  speak  for  the  principal  in  such 
a  manner  and  to  such  an  extent  that  when  they  do  speak  it  is  the 
principal's  voice.'"  Subject  to  the  exception  or  qualification  Just 
stated  the  admissions  of  an  agent  not  made  at  the  time  of  the  trans- 
action to  which  they  relate,  and  amounting  to  a  mere  narrative  of 
a  past  transaction,  are  not  admissible  against  the  principal  although 
the  relation  of  principal  and  agent  still  exists.'^  Mere  nearness 
of  such  declarations  to  the  time  of  the  transaction  will  not  of  itself 
make  them  competent,  although  if  they  are  so  immediately  and  inti- 
mately connected  with  it  as  to  form  part  of  its  history  and  be  a  part 
of  it  they  may  be  competent.'''  According  to  the  weight  of  author- 
ity the  subsequent  report  of  a  transaction  is  not  admissible,  for  the 
reason  that  it  is  but  a  narrative  of  past  events  and  not  part  of  the 
res  gestae;'^  but  a  different  rule  would  probably  obtain  if  the  report 
™Gillett   Indirect   and    Collateral     Bellefontaine  R.  Co.  v.  Hunter,  33 


By.  §  33;  Short  v.  Northern  Pac.  &c. 
Co.  1  N.  D.  159,  45  N.  W.  706;  Il- 
linois Cent.  R.  Co.  v.  Tronstlne,  64 
Miss.  834,  2  So.  255;  Morse  v.  Con- 
necticut River  R.  Co.  6  Gray.  450; 
Lane  v.  Boston,  &c.  R.  Co.  112 
Mass.  455;  Wormsdorf  v.  Detroit 
City  R.  Co.  75  Mich.  472,  42  N.  W. 
1000,  13  Am.  St.  453;  Anvil  Mining 
Co.  v.  Humble,  153  V.  S.  540,  14 
Sup.  Ct.  R.  876;  Green  v.  Boston,  &c. 
R.  Co.  128  Mass.  221,  35  Am.  R. 
370;  Wolfe  v.  Missouri  Pac.  R.  Co. 
97  Mo.  473,  11  S.  W.  49,  10  Am.  St. 
331;  Wellington  v.  Boston,  &c.  R. 
158  Mass.  185,  33  N.  E.  393;  Bert  v. 
Palmer,  5  Esp.  145;  Coates  v.  Bain- 
bridge,  5  Bing.  58,  15  B.  C.  L.  470. 
"St.  Louis,  &c.  R.  Co.  V.  Kelley, 
61  Ark.  52,  31  S.  W.  884;  Winter, 
&c.  V.  Burt,  31  Ala.  33,  38;  Vicks- 
burg,  &c.  R.  Co.  V.  O'Brien,  119  U. 
S.  99,  105,  7  Sup.  Ct.  118;  Hewes  v. 
Germain  Fruit  Co.  (Cal.)  39  Pac. 
853;  Durkee  v.  Central  Pac.  R.  Co. 
69  Cal.  533,  58  Am.  R.  562;  Holt 
V.  Spokane,  &c.  R.  Co.  3  Idaho,  703, 
35  Pac.  39;  Mason  v.  Groom,  24  Ga. 
211;    Sears  v.  Hayt,  37  Conn.  406; 


Ind.  335,  5  Am.  R.  201;  LaRose  v. 
Logansport  Nat.  Bank,  102  Ind.  332; 
Osgood  V.  Bander,  82  la.  171,  47  N. 
W.  1001;  Yordy  v.  Marshall  County, 
86  la.  340,  53  N.  W.  298;  Empire 
Mill  Co.  V.  Lovell,  77  la.  100,  14  Am. 
St.  272;  Merchants'  Nat.  Bank  v. 
Clark,  139  N.  Y.  314,  34  N.  B.  910. 

"  See  Bigley  v.  Williams,  80  Pa. 
St.  107,  116;  Fawcett  v.  Bigley,  59 
Pa.  St.  411;  United  States  Ex.  Co. 
V.  Rawson,  106  Ind.  215,  6  N.  B. 
337;  with  which  compare  American 
Steamship  Co.  v.  Landreth,  102  Pa. 
St.  131,  136,  48  Am.  R.  196.  Thall- 
himer  v.  Brinckerhoff,  4  Wend.  (N. 
Y.)  394,  21  Am.  Dec.  155;  Adridage's 
Adm'r  v.  Midland,  &c.  Co.  78  Mo. 
559. 

'=  United  States  v.  Brig  Burdett, 
9  Pet.  (U.  S.)  682;  Carroll  v.  East 
Tenn.  &c.  R.  Co.  82  Ga.  452,  10  S.  E. 
163;  Langhorn  v.  Allnut,  4  Taunt. 
511.  See,  also,  Howard  v.  Savan- 
nah, &c.  R.  Co.  84  Ga.  711,  11  S.  E. 
452;  North  Hudson,  &c.  R.  Co.  v, 
May,  48  N.  J.  L.  401,  5  Atl.  276; 
Pennsylvania  Co.  v.  McCaffrey,  173 
111.    159,    50   N.    E.    713;    Cossey   v. 
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were  acted  upon  and  promulgated  by  the  principal.''*  There  are 
also  many  authorities  which  hold  that  the  admissions  of  a  general 
agent  may  be  received  as  against  the  principal  even  though  they 
relate  to  a  past  transaction/^  but  most  of  the  decisions  to  this  effect 
are  based  upon  facts  showing  that  such  admissions  are  really  part 
of  the  res  gestae,  or  upon  the  theory  that  the  agent,  by  his  employ- 
ment or  contract,  was  either  expressly  or  impliedly  given  authority 
to  make  such  admissions,  and  there  are  an  almost  equal  number 
of  decisions  to  the  effect  that  the  declarations  of  a  general  agent 
made  after  a  transaction  is  entirely  ended  are  not  ordinarily  admis- 
sible against  the  principal.''® 

§  253.     Principal  and  surety. — ^The  admissions  of  the  principal 
are  not  ordinarily  admissible  against  his  surety  unless  they  are  a 


London,  &c.  Co.  L.  R.  5  C.  P.  146, 
18  W.  R.  493.  Contra,  Wormsdorf 
V.  Detroit  City  R.  Co.  75  Mich.  472, 
42  N.  W.  1000,  13  Am.  St.  453; 
Meyer  v.  Great  Western  Ins.  Co.  104 
Cal.  381,  38  Pac.  82.  See  also  Parr 
Y.  London,  &c.  R.  Co.  24  L.  T.  R. 
558;  Keyser  v.  Chicago,  &c.  R.  Co. 
66  Mich.  390,  33  N.  W.  867;  O'Hare 
V.  Chicago,  &c.  R.  Co.  95  Mo.  662, 
9  S.  W.  23. 

"Carroll  v.  East  Tenn.  &c.  R. 
Co.  82  Ga.  452,  10  S.  E.  163;  see  also 
Leonard  v.  New  York,  &c.  R.  Co.' 
12  J.  &  S.  (N.  Y.)  575,  80  N.  Y.  659. 

"  2  Wharton's  Ev.  §  1177;  Kirk- 
stall  Brewery  Co.  v.  Fumess  R.  Co. 
L.  R.,  9  Q.  B.  468,  471;  Dowdall  v. 
Pennsylvania  R.  Co.  13  Blatchf.  (U. 
S.)  403;  Buchannan  v.  Collins,  42 
Ala.  419;  Morse  v.  Connecticut 
River  R.  Co.  6  Gray  (Mass.)  450; 
McGenness  v.  Adriatic  Mills,  116 
Mass.  177;  Northrup  v.  Mississippi 
Valley  Ins.  Co.  47  Mo.  435,  4  Am. 
R.  337;  Malecek  v.  Tower  Grove, 
&c.  R.  Co.  57  Mo.  17,  21;  Sussex 
County  Mut.  Ins.  Co.  v.  Woodruff, 
26  N.  J.  L.  541;  State  Bank  v.  Wil- 
son, 1  Dev.  (N.  Car.)  484;  Char- 
leston, &c.  R.  Co.  V.  Blake,  12  Rich 


(S.  Car.)  634;  Austin  v.  Chitten- 
den, 33  Vt.  553;  Curtis  v.  Ingham, 
2  Vt.  287.  See  Garth  v.  Howard,  8 
Bing.  451,  21  E.  C.  L.  616;  Barry  v. 
Foyles,  1  Pet.  (U.  S.)  311;  St.  Louis, 
&c.  R.  Co.  V.  Weaver,  35  Kan.  412; 
Hitchings  v.  St.  Louis,  &c.  Co.  68 
Hun,  33,  22  N.  Y.  S.  719. 

"Westcot  V.  Bradford,  4  Wash. 
(U.  S.)  492;  Haven  v.  Brown,  7  Me. 
421;  Franklin  Bank  v.  Steward,  37 
Me.  519;  City  Bank  v.  Bateman,  7 
Har.  &  J.  (Md.)  104;  Smith  v.  N. 
C.  R.  Co.  68  N.  Car.  107;  McComb 
V.  N.  C.  R.  Co.  70  N.  Car.  178,  180; 
Williams  v.  Southern  Bell  Tele- 
phone Co.  116  N.  Car.  558,  21  S.  E. 
298;  Randall  v.  Northwestern  Tel. 
Co.  54  Wis.  140,  41  Am.  R.  17. 
See,  also,  Stewartson  v.  Watts,  8 
Watts  (Pa.)  392;  Stenhouse,  &c.  Co. 
V.  Charlotte,  &c.  R.  Co.  70  N.  Car. 
542;  Bigley  v.  Williams,  80  Pa.  St. 
107,  116;  Fawcett  v.  Bigley,  59  Pa. 
St.  411.  See  Aldridge's  Adm'r  v. 
Midland,  &c.  Co.  78  Mo.  559;  Cen- 
tral Branch,  &c.  R.  Co.  v.  Shoup, 
28  Kan.  394,  42  Am.  R.  163;  Moul- 
ton  V.  Bowker,  115  Mass.  36,  15  Am. 
R.  72. 


§  254.] 


ADMISSIONS   BY    OTHERS. 


376 


part  of  the  res  gestae.^'  Where,  however,  the  admission  of  the  prin- 
cipal involves  his  own  conduct,  and  is  made  during  the  transaction 
of  the  business  for  which  the  surety  is  bound,  such  as  an  admission 
accompanying  litigated  acts  or  made  by  the  principal  pursuant  to 
a  request  for  information  which  it  was  his  duty  to  answer  in  the 
discharge  of  his  ofiBce,  or  the  like,  so  as  to  be  properly  part  of  the 
res  gestae,  it  is  receivable  against  the  surety."  But  it  is  not  neces- 
sarily conclusive  in  an  action  against  thq  latter.'^"  It  has  been  held, 
however,  that  the  admission  of  a  surety  in  a  suit  against  both  prin- 
cipal and  surety  is  receivable  against  the  principal  as  well  as  against 
the  surety.*" 

§  254.    Public  corporations,  officers  and  ^ents. — Corporations  are 


"  Lee  V.  Brown,  21  Kan.  458;  Pol- 
lard v.  Louisville,  &c.  R.  Co.  7 
Bush.  597;  White  v.  German  Natl. 
Bank,  9  Heisk.  475;  Hatch  v.  El- 
kins,  65  N.  Y.  489;  Tenth  Natl. 
Bank  v.  Darragh,  3  Thomp.  &  C. 
138;  Chelmsford  County  v.  Demar- 
est,  7  Gray  1;  Dexter  v.  Clemans, 
17  Pick.  175;  Union  Savings  Assn. 
V.  Edwards,  47  Mo.  445;  Chelten- 
ham Fire  Brick  Co.  v.  Cook,  44 
Mo.  29;  Dumas  v.  Patterson,  9  Ala. 
484;  Dennis  v.  Chapman,  19  Ala.  29, 
54  Am.  Dec.  186;  Lewis  v.  Lee 
County,  73  Ala.  148;  Jenness  v.  City 
of  Blackhawk,  2  Colo.  578;  Dobbs 
v.  Justices,  &c.  17  Ga.  624;  Shelby 
v.  Governor,  2  BIkf.  289;  Bocard  v. 
State,  79  Ind.  270;  Snell  v.  Allen, 
31  Tenn.  208;  Blair  v.  Perpetual 
Ins.  Co.  10  Mo.  559,  47  Am.  Dec. 
129;  Nichols  v.  Jones,  166  Pa.  St. 
599,  31  Atl.  329. 

"McKim  V.  Blake,  139  Mass.  593, 
2  N.  B.  157;  Board  of  Supervisors 
V.  Bristol,  99  N.  Y.  316,  1  N.  E. 
878;  State  v.  Newton,  33  Ark.  276; 
Prosser  v.  Hartley,  35  Minn.  340, 
29  N.  W.  156;  Bissell  v.  Saxon,  66 
N.  Y.  55;  Commissioner  v.  Tate, 
89  Ky.  587,  13  S.  W.  113;  Bank  of 
Brighton  v.  Smith,  12  Allen  243,  90 
Am.  Dec.  144;    Singer  Mfg.  Co,    v. 


Coon,  9  Misc.  465,  30  N.  Y.  S.  232; 
Wihitnash  v.  Gleorge,  8  Barn.  & 
Cres.  556;  Hotchkiss  v.  Lyon,  2 
Blkf.  222;  Placer  County  v.  Dick- 
erson,  45  Cal.  12;  Pendleton  v. 
Bank  of  Kentucky,  1  T.  B.  Mon. 
(Ky.),  171;  Chairman  of  Washing- 
ton Co.  Court  V.  Harramond,  4 
Hawks  (N.  C),  339;  State  v.  Grupe, 
36  Mo.  365;  Union  Sav.  Ass'n.  v. 
Edwards,  47  Mo.  445;  Pendleton  v. 
Bank  of  Kentucky,  17  Ky.  171,  177; 
Jenness  v.  City  of  Blackhawk,  2 
Colo.  578;  Ingle  v.  CoUard,  1 
Cranch  C.  C.  134;  Barry  v.  Screw- 
men's,  &c.  Ass'n.  67  Tex.  250,  3  S.  W. 
261. 

"  Town  of  Union  v.  Bermes,  44  N. 
J.  L.  269,  43  Am.  R.  369;  Bissell 
V.  Saxton,  66  N.  Y.  55;  Thomas  v. 
Blake,  126  Mass.  320;  McShane  v. 
Howard  Bank,  73  Md.  135,  20  Atl. 
776;  Ohning  v.  City  of  Bvansville, 
66  Ind.  59;  Crawford  v.  Turk,  24 
Gratt.  176;  Board  of  Supervisors  v. 
Jones,  19  Wis.  51;  Van  Sickle  v. 
Buffalo  Co.  13  Neb.  103,  42  Am. 
R.  753;  State  v.  Rhoades,  6  Nev. 
352. 

«"  Chapel  V.  Washburn,  11  Ind. 
393.  See,  also.  Brown  v.  Munger, 
16  Vt   12. 
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obliged  to  act  through  officers  and  agents,  and  when  they  do  so  act 
their  admist^ions  may  be  offered  in  evidence  by  the  adverse  party 
like  those  of  an  individual.  The  records  of  a  corporation  are  gen- 
erally the  best  evidence  of  their  acts,  but  acts  and  declarations  of 
their  oflicers  and  agents  within  the  scope  of  their  authority  are  gen- 
erally admissible,  subject  to  rules  in  most  respects  the  same  as  those 
which  govern  the  admissions  of  the  agent  of  an  individual.  Thus, 
the  declarations  of  the  officers  and  agents  of  municipal  or  public 
corporations,  acting  within  the  scope  of  their  authority  and  accom- 
panying their  acts,  are  usually  admissible  as  a  part  of  the  res  gestae.*^ 
So,  if  a  municipal  corporation,  by  its  acts,  may  make  an  implied 
admission,  as,  for  instance,  where  it  pays  another  town,  for  sup- 
plies furnished  a  pauper,  or  the  like,  such  an  act  has  been  held 
to  be  an  implied  admission  of  its  duty  or  liability  to  furnish  such  sup- 
plies, receivable  in  a  subsequent  action  for  further  supplies  furnished 
the  same  pauper.'^  Declarations  of  an  officer  or  agent,  however, 
not  of  an  official  character,  or  not  connected  with  the  acts  of  agency, 
and  not  therefore  part  of  the  res  gestae,  are  mere  hearsay  and  inad- 
missible. Thus,  it  has  been  held  that  declarations  of  various  city 
and  town  officials,  while  not  transacting  the  business  of  the  city,  are 
not  admissible  in  evidence  against  it;^'  that  declarations  of  town 
officers  subsequent  to  an  injury  received  on  a  highway  are  not  ad- 
missible to  prove  the  town  liable  for  the  repair  of  such  highway,'* 
and  that  the  statement  of  a  county  attorney  that  the  county  would 
pay  a  certain  debt  is  not  receivable  as  an  admission  against  the 
county.''^  It  has  also  been  held  that  the  report  of  a  committee 
appointed  to  inquire  into  a  certain  matter  cannot  be  used  against  the 
corporation  as  an  admission  by  it  of  what  is  contained  in  such 
report.^"  It  has  been  held  in  England  that  the  declarations  of  the 
citizens  or  inhabitants  of  towns,  parishes  and  similar  public  corpo- 

"  Gray   v.   Rollinsford,    58   N.    H.  Foss  v.  Whitehouse,  94  Me.  491,  48 

253;   Chicago  v.  Greer,  9  Wall.  72G.  Atl.   109. 

'=  Sharon   v.    Salisbury,   29    Conn.  **  Folsom   v.    Town   of  Underhill, 

113.  36  Vt.  580. 

«=  Mitchell    V.    Rockland,    41    Me.  =' Holten    v.    Board,    &c.    55    Ind. 

363,    66    Am.    Dec.    252;     Green    v.  194. 

North  Buffalo  Tp.   56  Pa.   St.   110;  ""Coliins    v.    Inhabitants,    &c.    6 

Corinna     v.     Exeter,    13    Me.    321;  Cush.   396;    Dudley  v.    Inhabitants, 

Walker    v.    Dunspaugh,    20    N.    Y.  &c.  1  Met.  477. 
170;  Morrell  v.  Dixfield,  30  Me.  157; 
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rations,  might  be  received  as  admissions  of  the  corporation/'  but 
this  rule  has  never  prevailed  in  the  United  States.** 

§  255.  Private  corporations,  officers  and  agents. — The  same  gen- 
eral rules  apply  as  to  the  admissions  and  declarations  of  the  ofiB- 
cers  and  agents  of  private  corporations.  Subject  to  the  rule  already 
stated  that  an  agent  may,  in  some  instances,  either  expressly  or 
impliedly,  be  authorized  to  make  admissions  that  are  not  strictly 
part  of  the  res  gestae,  the  declarations  of  the  officers  and  agents 
of  a  private  corporation  are  not  admissible  unless  they  are  made, 
not  only  while  acting  within  the  scope  of  their  authority,  but  also 
as  a  part  of  the  res  gestae.  Thus,  the  declarations  of  an  officer  or 
agent  not  forming  any  part  of  an  official  act  or  act  within  the  scope 
of  the  agency,  are  not  admissible  against  the  corporation  to  prove 
an  antecedent  fact,*"  nor,  as  a  general  rule,  is  an  admission  of  an  offi- 
cer or  agent  of  a  fact  tending  to  show  liability  of  the  corporation 
receivable  against  the  corporation  when  made  subsequently  to  the 
transaction  in  question  and  not  properly  a  part  thereof.""  This  is 
especially  true   of  the   declarations   and   statements   of   subordinate! 


"Rex  v.  Inhabitants  of  Hard- 
wick,  11  East,  579;  Regina  v.  In- 
habitants of  Adderbury  East,  5  Q. 
B.  187;  Rex  v.  Inhabitants  of 
Whitley  Lower,  1  Maule  &  S.  637; 
Rex  V.  Inhabitants  of  Woburn,  10 
East,  395;  1  Greenleaf  Ev.  §  175. 

'"  Watertown  v.  Cowen,  4  Paige, 
510,  27  Am.  Dec.  80;  Burlington  v. 
Calais,  1  Vt.  385,  18  Am.  Dec.  691; 
Low  v.  Perkins,  10  Vt.  532,  33  Am. 
Dec.  217;  Morrell  v.  Inhabitants, 
&c.  30  Me.  157;  Petition  of  Landaff, 
34  N.  H.  163. 

'"Huntingdon,  &c.  R.  Co.  v. 
Decker,  82  Pa.  St.  119;  Hamilton, 
&c.  Co.  V.  Iowa,  &c.  Co.  88  Iowa 
364,  55  N.  W.  496;  Dean  v.  ^tna, 
&c.  Ins.  Co.  62  N.  Y.  642;  Winches- 
ter, &c.  Mfg.  Co.  V.  Creary,  116  U. 
S.  161,  6  Sup.  Ct.  369.  It  must 
first  be  shown  that  the  person  in 
question  is  an  officer  or  agent  of 
the  corporation,  Mason  Fruit  Jar 
Co.  V.  Paine,  166  Pa.  St.  352,  31 
Atl.  98. 


"°  Pemigewassett  Bank  v.  Rogers, 
18  N.  H.  255;  Commissioners,  &c. 
V.  Oswego,  &c.  Co.  7  How.  Pr.  (N. 
Y.),  94;  Hogg  v.  Zanesville  M'f'g. 
Co.  Wright  (Ohio),  139;  Bank  v. 
Davis,  6  Watts  &  S.  (Pa.),  285; 
Franklin  Bank  v.  Cooper,  36  Me. 
179;  Lime  Rock  Bank  v.  Hewett,  52 
Me.  531;  Chelmsford  County  v. 
Demerest,  7  Gray  1;  Peek  v.  De- 
troit Novelty  Works,  29  Mich.  313; 
First  Baptist  Church  v.  Brooklin, 
&c.  Ins.  Co.  28  N.  Y.  153.  The  same 
rule  applies  as  to  admissions  of  lia- 
bilities by  general  agents,  Insur- 
ance Co.  v.  Mahone,  21  Wall.  152; 
Betts  V.  Farmers'  L.  &  T.  Co.  21  Wis. 
80,  91  Am.  Dec.  460;  Huntington, 
&c.  R.  &  Coal  Co.  V.  Decker,  82  Pa. 
St.  119;  First  Nat.  Bank  v.  Ocean 
Bank,  60  N.  Y.  278,  19  Am.  R. 
181;  Wright  In  v.  Co.  v.  Filllngham, 
85  Mo.  App.  534;  Stevens  v.  Slegle- 
Cooper  Co.  65  N.  Y.  S.  665. 
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agents  and  stockholders.'"^  But  where  the  officers  or  agents  have 
authority  to  make  admissions  subsequently  to  the  transaction,  and,  in 
those  jurisdictions  in  which  a  general  agent  is  held  to  have  such  author- 
ity, their  admissions  and  declarations  have  sometimes  been  received 
as  against  the  corporation  although  not  strictly  a  part  of  the  res 
gestae.*^ 

§  256.  Attorneys. — An  attorney  is,  for  the  purposes  of  the  trial 
at  least,  the  agent  of  his  client,  with  very  broad  powers.  His  formal 
or  judicial  admissions,  during  its  progress,  for  the  purpose  of  dis- 
pensing with  the  proof  of  some  fact,  or  alleviating  the  stringency 
of  some  rule  of  practice,  are  not  only  receivable  but  are  generally  con- 
clusive Tipon  the  client."'  It  has  even  been  held  that  a  non-suit 
should  be  granted  or  a  verdict  directed  against  the  plaintiff  upon 
the  -opening  statement  of  his  counsel  which  contains  admissions, 
and  clearly  shows  that  his  case  is  based  upon  an  untenable  theory 
under  which  he  would  not  be  entitled  to  recover."*     Formal  state- 


»i  Fogg  V.  Pew,  10  Gray  409,  71 
Am.  Dec.  662;  Franklin  Bank  v. 
Steward,  37  Me.  519;  Bank  of  Hart- 
ford V.  Hart,  3  Day  (Conn.),  491; 
Fairfield,  &c.  Turnpike  Co.  v.  Thorp, 
13  Conn.  173;  Mitchell  v.  Rome  R. 
Co.  17  Ga.  574;  Kay  v.  Metropolitan 
St.  R.  Co.  163  N.  Y.  447,  57  N.  E. 
751. 

'"Costigan  v.  Michael,  &c.  Co.  38 
Mo.  App.  219.  See,  also,  Josephi  v. 
Mady,  &c.  Co.  13  Mont.  195; 
Merchants'  &c.  Co.  v.  Leysor,  89 
III.  43.  See  Holmes  v.  Turner's 
Falls  Co.  150  Mass.  535,  23  N.  E. 
305. 

™  Young  v.  Wright,  1  Campb. 
139;  Langley  v.  Oxford,  1  M.  &  W. 
508;  Pratt  v.  Conway,  148  Mo.  291, 
49  S.  W.  1028,  71  Am.  St.  602; 
Walsh  V.  Missouri  Pac.  R.  Co.  102 
Mo.  582,  588;  McRae  v.  Insurance 
Bank,  16  Ala.  755;  Mather  v. 
Phelps,  2  Root  (Conn.),  150,  1  Am. 
Dec.  65;  Perry  v.  Simpson,  &c. 
Mfg.  Co.  40  Conn.  313;  Treadway 
V.  Sioux  City,  &c.  R.  Co.  40  Iowa 
526;   Central  Branch,  &c.  R.  Co.  v. 


Shoup,  28  Kan.  394,  42  Am.  R. 
163;  Talbot  v.  McGee,  4  T.  B.  Mon. 
(Ky.),  375;  Holley  v.  Young,  68  Me. 
215,  28  Am.  R.  40;  Voisin  v. 
Commercial  Mut.  Ins.  Co.  67  Hun 
(N.  Y.),  365,  22  N.  Y.  S.  348;  Grif- 
fiths V.  Williams,  1  T.  R.  710; 
Goldie  V.  Shuttleworth,  1  Campb. 
70;  Hoyt  v.  Gelston,  13  Johns.  141; 
Starke  v.  Kenan,  11  Ala.  818; 
Farmers'  Bank  v.  Sprigg,  11  Md. 
389;  Pike  v.  Emerson,  5  N.  H.  393; 
Lewis  V.  Sumner,  13  Met.  269;  Os- 
canyan  v.  Winchester,  &c.  Co.  103 
U.  S.  261;  Alton  v.  Gilmanton,  2  N. 
H.  520;  Davles  v.  Burton,  4  Car.  & 
P.  166;  Miller  v.  Palmer,  25  Ind. 
App.  357,  58  N.  E.  213. 

"  Oscanyan  v.  Winchester,  &c. 
Co.  103  U.  S.  261;  Pratt  v.  Conway, 
148  Mo.  291,  71  Am.  St.  602;  Clews 
V.  Bank,  105  N.  Y.  398;  Lindley  v. 
Atchison,  &c.  R.  Co.  47  Kans.  432, 
28  Pac.  201.  But  compare  Lake 
Erie,  &c.  R.  Co.  v.  Rooker,  13  Ind. 
App.  600,  41  N.  E.  470;  Butler  v. 
National  Home,  144  U.  S.  64,  12 
Sup.  Ct.  581. 
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ments  and  admissions  made  in  court  may  generally  be  shown  upon 
a  subsequent  trial  of  the  same  cause,  unless  they  are  clearly  limited 
to  the  particular  trial/^  but  they  are  not,  ordinarily,  admissible  upon 
the  trial  of  another  action,  especially  if  it  is  between  the  client  and 
a  stranger,""  although  admissions  may  doubtless  be  of  such  a  charac- 
ter and  so  broadly  and  unqualifiedly  made  without  limitation  as 
to  be  receivable  even  in  another  action.  An  admission  or  a  stipula- 
tion made  by  an  attorney  in  writing  after  he  has  been  retained  is 
receivable  and  may  bind  his  client,  although  made  outside  of  court 
and  in  advance  of  the  trial,"'  unless  by  statute  or  rule  of  court  it 
is  otherwise  provided.  It  has  also  been  held  that  the  admissions 
of  an  attorney's  clerk,  in  the  performance  of  his  duty,  are  receivable 
as  the  admissions  of  the  attorney.  But  casual  statements  or  admis- 
sions of  an  attorney  in  common  conversation  are  not  receivable 
against  his  client."'  And  mere  informal  or  casual  statements  made 
by  an  attorney,  even  upon  the  trial,  will  not  bind  his  client  or  relieve 
the  other  party  from  proving  facts  which  he  is  required  to  prove 
by  the  burden  resting  upon  him.""  It  has  been  held,  however,  that 
statements  as  to  facts  in  controversy  made  by  the  attorney  in  the 
presence  of  his  client  may  be  shown  as  admissions,  where  it  is  also 

»'  Doe  V.  Bird,  7  C.  &  P.  6,  32  E.  Wagstaff  v.  Wilson,  4  B.  &  Ad.  339, 

C.  L.  472;   Langley  v.  Oxford,  1  M.  24  E.  C.  L.  154;   Solomon  R.  Co.  v. 

&   W.    508;    Perry  v.    Simpson,  &c.  Jones,  34  Kan.  443;   Pike  v.  Emer- 

TVIfg.    Co.   40  Conn.   313;    Woodcock  son,  5  N.  H.  393,  22  Am.  Dec.  468; 

V.    Calais,   68   Me.   244;    Merchants'  Hanson  v.  Hoitt,  14  N.  H.  56.    See, 

Bank  v.  Marine  Bank,  3  Gill.  (Md.)  also.  Lord  v.  Blgelow,  124  Mass.  185. 

96,  43  Am.  Dec.  300;   Clark  v.  Fo:^,  But  compare  Underwood  v.  Hart,  23 

&c.  Imp.  Co.  20  Wis.  421.    Comp$i|r  Vt.  120;  Chieago  City  R.  Co.  v.  Mc- 

Wilkins  v.   Stidger,  22   Cal.  231,  8^  Meen,    70    111.    App.    220;    Smith   v. 

Am.   Dec.   64;    Elton  v.   Larkins,   1  Bradhurst,  41  N.  Y.  S.  1002. 
M.  &  Roh.  196;   Langley  v.  Oxford,         "Taylor  v.  Willans,  2  B.  &  Ad. 

1  M.   &  W.   508;    Gallagher  v.  Mc-  845,   22   E.   C.   L.   355;    Standage  v. 

Bride,  66  N.  J.  L.  360,  49  Atl.  582.  Creighton,  5  C.  &  P.  406,  24  E.  C. 

»» Phillips    on    Ev.    508,    note    141  L.   628;    Taylor  v.   Porster,  2  C.  & 

(Cowen   &   Hill's  notes);    Harrison  P.  195,  12  E.  C.  L.  524;  Griffiths  v. 

V.   Baker,   5   Litt.    (Ky.),   250;    Isa-  Williams,    1    T.    R.    710;    Power   v. 

belle   V.    Iron    Cliffs    Co.    57    Mich.  Kent,  1  Cow.   (N.  Y.),  211. 
120;    Nichols,   &c.   Co.   v.   Jones,   32         ^  Lake     Erie,     &c.     R.     Co.     v. 

Mo.    App.    657;    Elting   v.    Scott,    2  Rooker,  13  Ind.  App.  600,  41  N.  E. 

Johns.    (N.    Y.),     157;     Morris     v.  470.     See,  also,  Treadway  v.  Sioux 

Balkham,  75   Tex.   Ill,  16   Am.   St.  City,  &c.  R.  Co.  40  la.  526;   David- 

874.  son   v.   Gifford,   100   N.   Car.   18,   6 

"  Marshall  v.  Cliff,  4  Campb.  133;  S.  E.  718. 
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shown  that  the  client  heard  them  and  made  no  objections.*'"'  The 
statement  of  an  attorney  made  before  his  employment  began,  or  after 
it  ceased,  is  not  admissible  against  the  client,  and  the  same  rules  apply 
in  general  to  informal  acts  and  declarations  of  an  attorney  outside  of 
court  as  those  that  apply  to  the  acts  and  declarations  of  other  agents. 
Thus,  his  admissions  must  be  made  within  the  scope  of  his  author- 
ity,*"** and  during  a  continuance  of  his  agency,*'"'  and  such  agency 
cannot  be  proved  by  his  own  declarations.*"^ 

§257.  Husband  and  wife. — I^otwithstanding  the  intimate  rela- 
tions of  husband  and  wife,  the  admissions  of  the  one  do  not  bind 
the  other  unless  the  one  who  makes  the  admissions  is  the  agent  of 
the  other  and  has  authority,  either  express  or  implied,  to  make  such 
admissions.*"*  It  is  not  implied  from  the  mere  existence  of  the 
marriage  relation,*""  and  the  agency  or  authority  must  be  shown. 


""Lord  V.  Bigelow,  124  Mass. 
185;  CoUedge  v.  Hem,  3  Bing.  119. 

'"Floyd  V.  Hamilton,  33  Ala. 
235;  Herbert  v.  Alexander,  2  Call 
(Va.),  498;  Underwood  v.  Hart,  23 
Vt.  120;  Morris  v.  Balkham,  75  Tex. 
Ill,  12  S.  W.  970,  16  Am.  St.  874; 
Adee  v.  Howe,  15  Hun  (N.  Y.),  20; 
Walden  v.  Bolton,  55  Mo.  405; 
Fletcher  v.  Chicago,  &c.  R.  Co.  109 
Mich.  363,  67  N.  W.  330;  Gray  v. 
Minnesota,  &c.  Co.  81  Minn.  333, 
84  N.  W.  113;  Proctor  v.  Old  Colony 
R.  Co.  154  Mass.  251,  28  N.  E.  13. 

""Janeway  v.  Skerritt,  30  N.  J. 
L.  97;  Walden  v.  Bolton,  55  Mo. 
405;  First  Natl.  Bank  v.  Anderson, 
&  Co.  28  S.  Car.  143. 

"^  Young  V.  Wright,  1  Campb.  139; 
Doe  V.  Richards,  2  C.  &  K.  216,  61 
E.  C.  L.  216;  Watson  v.  King,  3  C. 
B.  608,  54  E.  C.  L.  608;  Rockwell  v. 
Taylor,  41  Conn.  55;  Thomas  v. 
Klnsey,  8  Ga.  421;  Holten  t.  Board, 
&c.  55  Ind.  194;  Treadway  v.  Sioux 
City,  &c.  R.  C.  40  Iowa,  526;  Mc- 
Keen  v.  Gammon,  33  Me.  187; 
Saunders  v.  McCarty,  8  Allen 
(Mass.),  42,  45;  Ferson  v.  Wilcox, 
19  Minn.  449;  Angle  v.  Bilby,  25 
Neb.    595;    Murray    v.    Chase,    134 


Mass.  93;  Worley  v.  Hineman,  6 
Ind.  App.  240,  33  N.  E.  260. 

'"•Mitcham  v.  Schuessler,  98  Ala. 
635,  13  So.  617;  Meredith  v.  Foot- 
ner,  11  M.  &  W.  202;  White  v.  Hol- 
man,  12  Me.  157;  Goodrich  v.  Tracy, 
43  Vt.  314,  5  Am.  R.  281;  Mc- 
Gregor V.  Wait,  10  Gray,  72,  69 
Am.  Dec.  305;  Coe  v.  Turner,  5 
Conn.  86;  Sheppard's  Ex'r.  v. 
Starke,  3  Munf.  (Va.),  29;  Hunt  v. 
Strew,  33  Mich.  85;  May  v.  Little, 
3  Ired.  (N.  C),  27,  38  Am.  Dec.  707; 
Hussey  v.  Elrod,  2  Ala.  339,  36 
Am.  Dec.  420;  Queener  v.  Morrow, 
1  Cold.  (Tenn.),  123;  Butts  v.  New- 
ton, 29  Wis.  632;  Pierce  v.  Has- 
brouck,  49  111.  23;  Underwood  v. 
Linton,  44  Ind.  72;  Brunson  v. 
Brooks,  68  Ala.  248;  Hunt  v.  Poole, 
139  Mass.  224;  Campbell  v.  Quack- 
enbush,  33  Mich.  287;  Keller  v. 
Sioux  City,  &c.  R.  Co.  27  Minn. 
178;  Fox  V.  Windes  (Mo.),  30  S.  W. 
323;  Deck  t.  Johnson,  1  Abb.  App. 
Dec.  (N.  Y.),  497;  Evans  v.  Evans, 
155  Pa.  St.  572,  26  Atl.  755;  Lives- 
ley  V.  Lasalette,  28  Wis.  38; 
Coryell  v.  Stone,  62  Ind.  307. 

"=  Butler  V.  Price,  115  Mass.  578; 
Deck  V.  Johnson,  1  Abb.  App.  Dec. 
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otherwise  than  by  the  declarations  of  the  alleged  agent,  before  such 
admissions  can  be  received  as  against  the  other.^"'  But  it  may  be 
implied  even  more  readily,  perhaps,  than  in  other  cases  of  agency 
from  the  acts  of  the  parties  or  subsequent  ratification.^"'  And,  if 
it  is  shown,  the  admissions  made  by  the  agent,  whether  that  agent 
be  the  husband  or  the  wife,  made  within  the  scope  of  the  authorily 
of  such  agent,  and  part  of  the  res  gestae,  are  receivable  against  the 
principal  as  in  other  cases.^"*  The  powers  of  married  women  to 
contract  are  more  or  less  restricted  in  different  jurisdictions,  and 
they  cannot,  of  course,  appoint  agents  to  bind  them  by  a  contract 
which  they  could  not  make  themselves,  but  many  modem  statutes 
have  greatly  extended  their  powers  to  contract  so  that  their  admis- 
sions, and  those  of  their  agents,  are  now  receivable,  and  may  even 
bind  them,  in  some  jurisdictions  in  which  they  would  not  formerly 
have  been  received  in  similar  cases.^"' 


(N.  Y.),  497;  Martin  v.  Rutt,  127 
Pa.  St.  380.  Except,  perhaps,  as  to 
necessaries  which  it  is  the  hus- 
band's duty  to  furnish.  See  Ben- 
jamin v.  Benjamin,  15  Conn.  347, 
39  Am.  Dec.  384;  Stewart's  Hus- 
band and  Wife,  §§  384,  389. 

"°  Whitescarver  v.  Booney,  9 
Iowa,  480;  Donaldson  v.  Everhart, 
50  Kan.  718,  32  Pac.  405;  Butler  v. 
Price,  115  Mass.  578;  Second  Natl. 
Bank,  &c.  v.  Miller,  2  Thomp.  & 
C.  (N.  Y.),  104;  Thomas  v.  Har- 
grave,  Wright  (Ohio),  595;  Gilson 
V.  Gilson,  16  Vt.  464;  May  v.  Lit- 
tle, 3  Ired.  (N.  C),  27,  38  Am.  Dec. 
707;  White  v.  Holman,  12  Me.  157; 
Jordan's  Adm'r.  v.  Hubbard,  26  Ala. 
433;  Rowell  v.  Klein,  44  Ind.  290; 
Norfolk,  &c.  Bank  v.  Wood,  33  Neb. 
113,  49  N.  W.  958;  Broderick  v. 
Higginson,  169  Mass.  482,  48  N.  E. 
269;  People  v.  Knapp,  42  Mich.  267, 
269;  Coldwater  Natl.  Bank  v.  Bug- 
gie,  117  Mich.  416,  75  N.  W.  1057. 
But  see  Hughes  v.  President,  &c. 
176  Pa.  St.  254,  35  Atl.  190;  Lehman 
V.  Chapel,  70  Minn.  496,  73  N.  W. 
402;  Boynton  v.  Miller,  144  Mo. 
681,  46  S.  W.  754.    But  here,  as  else- 


where, the  court,  in  its  discretion, 
may  admit  the  evidence  out  of  its 
regular  and  proper  order,  and  it 
will  not  be  available  error  if  the 
agency  is  subsequently  proved, 
Platner  v.  Platner,  78  N.  Y.  90,  99. 

'"'  Benjamin  v.  Benjamin,  15 
Conn.  347,  39  Am.  Dec.  384;  Anony- 
mous, 1  Strange  527;  Church  v.  Lan- 
ders, 10  Wend.  79;  Pllmmer  v. 
Sells,  3  Nev.  &  Man.  422;  Rotch  v. 
Miles,  2  Conn.  638;  and  see  1 
Greenleaf  Ev.  §  185,  notes  4  and  5 

'"Gault  v.  Sickles,  85  la.  266,  52 
N.  W.  206;  Emerson  v.  Blonden,  1 
Esp.  142;  Anderson  v.  Sanderson, 
2  Stark.  180;  Carey  v.  Adkins,  4 
Camp.  92;  Rose  v.  Chapman,  44 
Mich.  312;  Goodrich  v.  Tracy,  43 
Vt.  314,  5  Am.  R.  281;  Livesley 
V.  Lasalette,  28  Wis.  38;  Starns  v. 
Hadnot,  42  La.  Ann.  366;  Barker 
V.  Mackay,  175  Mass.  485,  56  N.  E. 
614. 

"•Morrell  v.  Cawley,  17  Abb.  Pr. 
(N.  Y.),  76;  M'Lean  v.  Jagger,  13 
How.  Pr.  (N.  Y.),  494;  Hackman  v. 
Flory,  16  Pa.  St.  196;  Winter  v. 
Walter,  37  Pa.  St.  155;  Lasselle  v. 
Brown,   8  Blackf.    (Ind.),  221. 
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§258.  Parties  ref eared  to. — A  party  by  referring  another  to 
a  third  person  for  an  answer  or  iaformation  in  regard  to  a  matter 
they  are  negotiating,  or  which  is  under  dispute  between  them,  may 
make  such  third  person  his  agent  in  regard  to  such  matter;  in  such 
cases  the  statements  and  declarations  of  such  third  person  in  making 
such  answer  or  giving  such  information,  are  receivable  against  the 
party  referring  to  him,  and  will,  in  general,  be  binding  upon  such 
party.^^"  But  such  reference  does  not  make  the  person  referred 
to  an  agent  for  the  purpose  of  making  general  admissions,  and  the 
declarations  and  adinissions  in  regard  to  other  facts  not  within  the 
subject  matter  of  the  reference  are  not  receivable  against  the  party 
who  has  referred  to  him  for  an  answer  or  information  in  regard  to 
seme  particular  matter. ^^^  In  accordance  with  the  general  rule 
first  stated,  it  has  been  held  that  if  a  vendor  refers  a  purchaser  tc 
a  third  person  for  information  in  regard  to  property  about  which 
they  are  negotiating,  the  statements  and  declarations  of  such  third 
person  on  the  subject  are  admissible  against  the  vendor  ;^^-  that 
where  the  general  agent  of  an  express  company  refers  a  person,  whose 
trunk  the  company  has  lost,  to  a  freight  clerk  for  information  as 
to  the  matter  of  the  loss,  the  admissions  of  such  clerk  in  regard  there- 
to, made  in  answer  to  the  inquiries  of  the  owner  of  the  trunk,  are  re- 
ceivable as  against  the  company*.^^'  and  in  an  action  in  assumpsit 
where  the   question   as  to  whether  the  goods  were   delivered  by   a 

""Duval  V.  Covenlioven,  4  Wend.  Y.)  ,  634;  Bedell  v.  Commercial  Mut. 
Uei,  564;  Allen  v.  Killinger,  8  Wall.  Ins.  Co.  3  Bosw.  (N.  Y.),  147. 
480;  Price  v.  Lederer,  33  Mo.  App.  But  it  is  not  binding  if  it  appears 
426;  Shaw  v.  Stone,  1  Cush.  228;  that  such  was  not  the  intention  or 
Over  V.  Schiffling,  102  Ind.  191,  26  that  the  person  referred  to  had  no 
N.  E.  91;  Green  v.  Boston,  &c.  R.  authority  to  make  binding  state- 
Co.  128  Mass.  221,  35  Am,  R.  375;  ments.  Rosenbury  v.  Angell,  6 
Regina  v.  Mallory,  13  Q.  B.  Div.  Mich.  508;  Proctor  v.  Old  Colony 
33;  Williams  v.  Innes,  1  Campb.  R.  Co.  154  Mass.  251,  28  N.  E.  13. 
364;  Hood  v.  Reeve,  3  C.  &  P.  532,  '"Lambert  v.  People,  76  N.  Y. 
14  E.  C.  L.  700;  Daniel  v.  Pitt,  6  220,  32  Am.  R.  293;  Duval  v. 
Esp.  74;  People  v.  Clauson,  2  Utah,  Covenhoven,  4  Wend.  (N.  Y.),  561i 
502;  Delesline  v.  Greenland,  1  Bay  564;  Allen  v.  Killinger,  8  Wall.  (U 
(S.  Car.),  458;  Chadsey  v.  Greene,  S.),  480.  See,  also,  Barnard  v.  Macy. 
24  Conn.  562;  Wabash,  &c.  Canal  v.  11  Ind.  536. 

Cokely,    5    Ind.    164;    Chapman    v.  "'^  Chapman  v.   Twitchell,  37  Me 

Twitchell,  37  Me.   59,   58  Am.  Dec.  59,    58   Am.    Dec.    773;    Chadsey   v 

773;    Bailey   v.    Blanchard,    62  TVIe.  Green,  24  Conn.  562. 

168;  Folsom  v.  Batchelder,  22  N.  H.  "'Gott  v.  Dinsmore,  111  Mass.  45 
47;  Wehle  v.  Spelman,  1  Hun  (N. 
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car-mail  was  in  issue,  and  the  defendant  stated  that  if  the  car-man 
would  say  that  they  were  delivered  defendant  would  pay  for  them, 
he  was  held  bound  by  the  affirmative  reply  of  the  car  man.^^*  But 
where  a  person  referred  to  others  as  to  his  general  reputation  or 
character,  it  was  held  that  this  did  not  make  their  declarations  admis- 
sible against  him,^^^  and  where  the  party  stated  that  a  bookkeeper 
would  furnish  whatever  information  was  contained  in  certain  books, 
'it  was  held  that  the  declarations  of  the  bookkeeper,  to  the  effect  that 
in  his  opinion  certain  entries  contained  in  such  books  were  false, 
and  were  known  to  be  false  by  such  person,  were  inadmissible.^^* 
So,  where  a  married  woman  brought  an  action  for  slander  based  upon 
a  statement  of  the  defendant  that  the  plaintiff  had  been  guilty  of 
adultery  with  a  certain  person  and  the  defendant  produced  a  wit- 
ness, by  whom  he  proved  that  sometime  before  the  alleged  slander 
the  witness  met  the  plaintiff  crying  in  a  public  highway,  and  upon 
being  asked  by  him  what  was  the  matter,  replied  that  her  husband 
could  tell  him,  it  was  held  that  a  statement  thereafter  made  by 
such  husband  to  such  witness  that  the  plaintiff  had  confessed  that 
she  had  been  guilty  of  adultery  with  the  person  named  was  not  ad- 
missible.^^' 

§  259.  Interpreters, — The  principle  referred  to  in  the  last  section 
extends  to  the  case  of  an  interpreter  selected  by  the  party.  The  state- 
ments of  such  an  interpreter  in  the  course  of  his  employment  are 
admissible  as  original  evidence,  and  it  is  not,  therefore,  necessary  to 
call  him  in  order  to  prove  such  statements  nor  to  prove  that  his  in- 
terpretation was  correct.^^'  But  it  has  been  held  that  an  interpreter  is 
not  necessarily  an  agent  whose  false  translation  will  bind  either 

■"Daniel   v.  "Pitt,   1   Campb.   366,  zinskl  v.  Perkins,  77  Wis.  9,  45  N. 

note,  6  Bsp.  74.    See,  also,  Hood  v.  W.  947;   McCormicks  v.  Poller,  &c. 

Reeve,  3  C.  &  P.  532.  56   Iowa  43;    Miller  v.   Lathrop,   50 

""Rosenbury   v.    Angell,   6   Mich.  Minn.  91,  52  N.  W.  274.     See,  also, 

508.  note  in  17  L.  R.  A.  813.    The  same 

""Lambert   v.    People,.  76    N.    Y.  principle   has   been   applied   to   ad- 

220,  32  Am.  R.  293.  missions  made  through  a  telephone 

'"  Robertson  v.  Hamilton,  16  Ind.  operator.     Sullivan    v.    Kuykendall, 

App.  328,  45  N.  E.  46.  82    Ky.    483,    56    Am.    R.    901;    Os- 

"■Fabrigas  v.  Mostyn,  11  St.  Tr.  kamp  v.  Gadsden,  35  Neb.  7,  52  N. 

171,  20  How.  St.  Tr.  82,  122;   Com-  W.  718;  Reed  v.  Burlington,  &c.  R. 

monwealth  v.  Vose,  157  Mass.  393,  Co.  72  la.  166,  33  N.  W.  451;  Wolfe 

32  N.   B.   355;    Camerlin  v.   Palmer  v.  Missouri  Pac.  R.  Co.  97  Mo.  473, 

Co.    10    Allen    (Mass.),    539;    Bla-  11  S.  W.  49,  10  Am.  St.  331. 
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party,  ^"  and  that  an  interpreter  not  selected  by  either  of  the  parties 
but  appointed  to  interpret  evidence  during  the  trial  is  not  the  agent 
of  the  parties  but  an  ofiBcer  of  the  court,  and  his  statements  given 
on  a  former  trial  are  not  admissible  in  evidence  on  a  subsequait 
trial  unless  his  absence  is  satisfactorily  explained.^'" 

§  260.  Strangers. — As  a  general  rule,  the  admissions  of  mere 
strangers  are  not  competent  evidence.^^"^  But,  as  we  have  already 
seen  in  the  case  of  persons  referred  to  and  the  like,  their  admissions 
may  be  receivable  although  they  may  be  said,  in  one  sense,  to  be 
strangers.  So  the  admissions  of  strangers  to  a  suit  may  be  com- 
petent where  the  issue  is  substantially  upon  the  rights  or  obligations 
of  such  strangers  at  a  particular  time.^^''  Thus  the  admissions  are 
competent  if  made  before  suit  where  the  question  at  issue  is  the  right 
of  the  party  introducing  the  admission  to  maiatain  suit  upon  a  cer- 
tain demand  against  the  party  making  it,  as,  for  instance,  where  an 
action  is  brought  against  a  sheriff  for  permitting  a  debtor  to  escape 
and  the  debtor  has  admitted  the  debt.*^' 


'"Diener  v.  Dlener,  5  Wis.  483. 

""Shearer  v.  Harber,  36  Ind.  536; 
People  V.  Lee  Fat,  54  Cal.  527;  Peo- 
ple V.  Ah  Yute,  56  Cal.  119;  Peo- 
ple V.  Sierp,  116  Cal.  249,  48  Pae.  88. 

""  St.  Kevin,  &c.  Co.  v.  Isaacs, 
18  Colo.  400,  32  Pac.  822;  Chastain, 
&c.  v.  Robinson,  30  Ga.  55;  Mont- 
gomery V.  Brush,  121  111.  513,  13 
N.  B.  230;  Ibbitson  v.  Brown,  5 
Iowa,  532;  Kentucky  Cent.  R.  Co.  v. 
Smith,  93  Ky.  449,  20  S.  W.  392; 
Atwell  V.  Miller,  11  Md.  348,  69  Am. 
Dec.  206;  Lyman  v.  Gipson,  18  Pick. 
(Mass.),  422;  Ludberg  v.  North- 
western Elevator  Co.  42  Minn.  37, 
43  N.  W.  685;  Bain  v.  Clark,  39  Mo. 
252;  Forsaith  v.  Stickney,  16  N.  H. 
575;  Faulkner  v.  Whi  taker,  15  N.  J. 
L.  438;  Hoguet  v.  Berkman,  53 
Hun,  636,  6  N.  Y.  S.  214;  Kirkpatrick 
V.  Briggs,  78  Hun  (N.  Y.),  518; 
Commissioner  v.  Eberle,  3  Serg.  & 
R.  (Pa.),  9;  Hill  v.  Meyers,  43  Pa.  St. 
170;  O'Brien  v.  Hilbum,  22  Tex. 
616;  Churchill  v.  Smith,  16  Vt.  560; 
Fry  v.  Stowers,  92  Va.  13,  22  S.  E. 


500;  Reynolds  v.  Staines,  2  C.  &  K. 
745,  61  E.  C.  L.  745. 

•^See  Sloman  v.  Heme,  2  Esp. 
695;  Clay  v.  Langslow,  1  M.  &  N. 
45;  Hoare  v.  Cory  ton,  4  Taunt.  560; 
Harwood  v.  Keys,  1  M.  &  Rob.  204; 
Lee's  Exec'rs  v.  Virginia,  &c.  Co. 
18  "W.  Va.  299;  Milburn  v.  Phillips, 
136  Ind.  680,  695,  34  N.  E.  983; 
Dixon  V.  Union  Iron  Works, 
(Minn.),  97  N.  W.  375. 

'==  Williams  v.  Bridges,  2  Stark. 
42,  3  B.  C.  L.  309;  Sloman  v.  Heme, 
2  Esp.  695;  Kempland  v.  Macauley, 
Peake's  Cas.  65;  Hart  v.  Steven- 
son, 25  Conn.  499.  So  admissions 
have  been  received  "under  the  rule 
that  self-disserving  declarations 
made  by  a  deceased  person  having 
peculiar  opportunities  to  know  the 
truth  as  to  the  matter  under  in- 
vestigation may  be  proved  even 
in  cases  between  third  parties, 
none  of  whom  claim  under  or 
through  him.''  Georgia  R.  &c.  Co. 
V.  Fitzgerald,  108  Ga.  507,  34  S.  E. 
316,    49    L.    R.    A.    175;    Dixon    v. 
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§  261.  Persons  in  privity. — The  adraissions  of  one  person  may 
also  be  received  against  another  when  they  are  privies  in  law,  blood 
or  estate.  The  general  principle  upon  which  they  are  received  is 
that  the  parties,  being  in  privity,  are  identified  in  interest,  and  the 
rule  extends,  in  general,  only  so  far  as  there  is  such  an  identity  of 
interest.  Where  a  party  by  his  admissions  has  qualified  his  own 
right,  and  another  claims  to  succeed  him  as  a  privy,  such  as  a  grantee, 
an  heir,  executor  or  the  like,  the  latter  generally  succeeds  to  the  right 
only  as  thus  qualified  at  the  time  his  title  commenced,  and  the  admis- 
sions are  receivable  against  such  privy  or  representative  just  as  they 
would  have  been  received  against  the  person  through  whom  he  claims 
or  whom  he  represents.^''*  The  admissions  or  declarations  must  gen- 
erally have  been  made  whUe  the  title  to  the  property  in  question  or 
interest  in  the  subject  matter  of  the  suit  was  in  the  declarantj'^^e 
although  it  is  not  necessary  in  all  cases  that  he  should  have  been  in 

97   N. 


Union    Ironworks    (Minn.) 
W.  3.75,  377. 

"^Alexander  v.  Caldwell,  55  Ala. 
517;  Beasley  v.  Clarke,  102  Ala. 
254,  14  So.  744;  Pickering  v.  Rey- 
nolds, 119  Mass.  Ill;  Hayden  v. 
Stone,  121  Mass.  413;  Rawson  v. 
Plaisted,  151  Mass.  71;  Anderson  v. 
Kent,  14  Kan.  207;  Roebke  v.  An- 
drews, 26  Wis.  311;  Bodge  v. 
Freedman's  Saving,  &c.  Co.  93  U. 
S.  379;  Williams  v.  Harter,  121  Cal. 
47,  53  Pac.  405;  Frink  v.  Roe,  70 
Cal.  296,  •!!  Pac.  820;  McCurtain  v. 
Grady  (Ind.  Ter.),  38  S.  W.  65; 
Levi  V.  Gardner,  53  S.  C.  24,  30  S.  B. 
617;  Henderson  v.  Wanamaker,  79 
Fed.  736;  Reusens  v.  Lawson,  91 
Va.  226,  21  S.  E.  347;  Chadwick  v. 
Fonner,  69  N.  Y.  404;  McFadden 
V.  Ellmaker,  52  Cal.  348;  Gidney  v. 
Logan,  79  N.  C.  214;  Cunningham 
V.  Fuller,  35  Neb.  58,  52  N.  W.  836; 
Norton  v.  Pettibone,  7  Conn.  319, 
18  Am.  Dec.  116;  Taylor  v.  Hess, 
57  Minn.  96;  Graham  v.  Busby,  34 
Miss.  272;  Doughty  v.  McMillan,  92 
Ga.  818;  Fry  v.  Feamster,  36  W. 
Va.  454;  Baker  v.  Haskell,  47  N.  H. 
479,  93  Am.  Dec.  455;  Snow  v.  Starr, 


75  Tex.  411;  Pierce  v.  Roberts,  57 
Conn.  31;  Mueller  v.  Rebhan,  94 
111.  142;  Miller  v.  Peenane,  50  N.  J. 
L.  32;  Dow  V.  Jewell,  18  N.  H.  340, 
45,  Am.  Dec.  371,  381  and  note;  Mor- 
gan V.  McNeeley,  126  Ind.  537,  26  N. 
E.  395;  Reed  v.  Vancleve,  27  N.  J.  L. 
352,  72  Am.  Dec.  369;  Hackett  v. 
Amsden,  59  Vt.  553,  8  Atl.  737. 

"■^  Stockwell  V.  Blarney,  129  Mass. 
312;  Noyes'  v.  Morrill,  108  Mass. 
396;  Hutchins  v.  Hutchins,  98  N. 
Y.  56,  64;  Houston  v.  McCluney,  8 
W.  Va.  135;  Eckert  v.  Cameron, 
43  Pa.  St.  120;  Pringle  v.  Pringle, 
59  Pa.  St.  281;  Carpenter  v.  Carpen- 
ter, 8  Bush  283;  Taylor  v.  Webb, 
54  Miss.  36;  Miller  v.  Meers,  155 
111.  284,  40  N.  E.  577;  Robbins  v. 
Spencer  ,  140  Ind.  483,  38  N.  E.  522; 
Neuffer  v.  Moehn,  96  la.  731,  65  N. 
W.  334;  Vyn  v.  Keppel,  108  Mich. 
244,  65  N.  W.  966;  Kurtz  v.  St. 
Paul,  &c.  R.  Co.  61  Minn.  18,  67 
N.  W.  808;  Jones  v.  Jones,  137  N. 
Y.  610,  614,  33  N.  E.  479;  Matteson 
V.  Hartmann,  91  Wis.  485,  65  N. 
W.  58;  Arnegaard  v.  Arnegaard,  7 
N.  Dak.  475,  75  N.  W.  797;  Daly  v. 
Josslyn,  7  Idaho,  657,  65  Pac.  442. 
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possession/'*  nor,  on  the  other  hand,  will  the  mere  fact  that  he  was 
in  possession  always  make  his  declarations  competent  as  admissions.^'' 
The  general  rules  governing  the  subject,  and  their  application,  will 
be  more  fully  shown  and  illustrated  in  the  following  sections  whereia 
the  subject  is  speciiically  treated  with  reference  to  the  different  classes 
of  privies  and  parties  identified  in  interest. 

§  262.  Trustee  and  beneficiary. — The  question  as  to  when  the 
admissions  of  a  beneficiary  are  receivable  against  the  trustee  or  per- 
sonal representative  has  already  been  considered,  and  so,  to  some 
extent,  has  the  question  as  to  when  the  admissions  of  a  trustee  are 
competent.  Many  of  the  cases  upon  this  subject  were  decided  at  a 
time  when  courts  of  law  treated  a  trustee  as  the  absolute  owner  of 
the  subject  matter  of  his  trust,  and  in  England  the  courts  have 
attached  great  importance  to  the  mere  fact  that  a  trustee  is  a  party 
to  the  record.  But,  as  already  seen,  the  rule  that  the  admissions  of 
a  party  to  the  record  are  receivable  is  not  generally  applied  where 
he  is  a  mere  nominal  party;  nor,  according  to  the  better  reason, 
should  the  admissions  of  a  trustee  who  is  in  reality  an  agent  and 
has  no  beneficial  interest  be  received  to  defeat  a  deed  of  trust  ex- 
ecuted solely  for  the  benefit  of  others  where  such  admissions  are  not 
made  by  the  authority  of  the  beneficiary.^'*  This  rule  does  not  ex- 
clude declarations  properly  a  part  of  the  res  gestae  but  puts  the 
declarations  of  such  trustees  upon  much  the  same  footing  as  those 
of  agents  generally.^'*  It  is  said,  however,  that  executors  or  admin- 
istrators are  neither  agents  nor  officers  in  the  ordinary  meaning  of 
those  terms,  and  that  it  is  a  matter  of  everyday  practice,  in  actions 
by  or  against  them  to  give  their  admissions  in  evidence  against 
them."" 

"'Pry  V.   Stowers,  92  Va.   13,  22  KaufEman,  4  Serg.  &  R.   (Pa.),  317, 

S.  B.  500.  8  Am.  Dec.  713;  Waterman  v.  Wal- 

>"  Emmons    v.    Barton,    109    Cal.  lace,  13  Blatchf.   (XJ.  S.),  128;   Sar- 

662,  42  Pac.  303;  Hart  v.  Randolph,  geant  v.  Sargeant,  18  Vt.  371.     See 

142  111.  521,  525,  32  N.  B.  517.     See  Fargason  v.  Bdrington,  49  Ark.  207. 

generally  as  to  declarations  of  per-  Compare  Helm  v.  Steele,  3  Hump, 

sons    in    possession,    the    extended  (Tenn.)  ,  472. 

note  in  95  Am.  Dec.  51,  70,  et  seq.  ""Buffalo,    &c.    Co.     v.     Knights 

"' Eitelgeorge     v.     Mutual,     &c.  Templar,  &c.  Ass'n,  126  N.  Y.  460, 

Bldg.    Asso.    69    Mo.    52;    Beatty  v.  27  N.  E.  942,  22  Am.  St.  839. 

Davis,  9  Gil.  (Md.),  211;  Graham  v.  ""Eckert  v.  Triplett,  48  Ind.  174, 

Lockhart,   8  Ala.   9,  26;    Thompson  17  Am.  R.  735. 
V.    Drake,    32    Ala.    9Q;    Magill    v. 


§§  263,  364.] 


ADMISSIONS   BY   OTHEES. 


388 


§  263.  Personal  representatives. — There  is  much  conflict  among 
the  authorities  as  to  when,  if  at  all,  the  admissions  of  personal 
representatives,  such  as  an  executor  or  administrator,  are  receiv- 
able.^"^ There  are,  doubtless,  cases  in  which  they  are  properly  receiv- 
able when  so  made  in  the  performance  of  a  trust  as  to  constitute  a 
part  of  the  res  gestae,  and  such  admissions  may  be  binding  upon  the 
estate  j^"''  but,  on  the  other  hand,  it  has  been  held  that  the  admissions 
of  an  executor  or  administrator  are  not  receivable  against  heirs  and 
devisees,  and  are  not,  ordinarily,  binding  upon  the  estate.^''  They 
must,  at  all  events,  in  order  to  be  received  against  the  estate,  be 
made  while  the  personal  representative  is  acting  in  that  capacity, 
after  he  has  been  clothed  with  his  trust,  and  within  the'  scope  of 
such  trust.^'* 

§  264.  rormer  owners. — As  already  stated,  the  admissions  of  a 
party  are  usually  receivable  against  his  privies  who  are  identified  in 
interest  with  him.  In  accordance  with  this  principle  the  admissions 
of  a  person  in  disparagement  of  his  title,  not  in  contradiction  of  a 
record  title,  are  receivable  against  those  claiming  imder  or  through 
him  and  identified  in  interest  with  him.^'"     This  rule  applies  in 


,  "'  See  note  to  Whitcomb  v.  Whit- 
ing, Smith's  lead.  Cas.  (8th  Ed.), 
982,   et   seq. 

"=  See  Whlton  v.  Snyder,  88  N.  Y. 
2S9;  Paunce  v.  Gray,  21  Pick.  243; 
Starke,  &c.  v.  Keenan's  Ex'rs,  5 
Ala.  590;  Pharis  v.  Leachman,  20 
Ala.  662;  Sample  v.  Lipscomb,  18 
Ga.  687;  Planters',  &c.  Bank  r. 
Neel,  74  Ga.  576;  Schmid  v.  Kreis- 
mer,  31  la.  479;  Emerson  v. 
Thompson,  16  Mass.  429;  Tucker  v. 
Baker,  94  N.  Gar.  162;  Haleyhurton 
V.  Kershaw,  3  Desaur  (S.  Car.), 
105;   Matoon  v.  Clapp,  8  Ohio  248. 

""  See  Leeper  v.  McGuire,  57 
Mo.  360;  Elwood  v.  Deifendorf,  5 
Barb.  398;  Marshall  v.  Adams,  11 
111.  37;  Osgood  v.  Manhattan  Co.  3 
Cow.  612,  15  Am.  Dec.  304;  Cran- 
dall  V.  Gallup,  12  Conn.  365; 
Wright  V.  Wright,  2  Brev.  (S.  Car.), 
125;  More  v.  Finch,  20  N.  Y.  S. 
164;  Wheelock  v.  Wheelock,  5  Vt. 
433. 


As  to  a  declaration  of  an  ad- 
ministrator held  not  admissible 
against  the  grantee  of  land  from 
the  heirs,  see  Gilbert  v.  Odum,  69 
Tex.  670,  7  S.  W.  510. 

'=*  Church  V.  Howard,  79  N.  Y. 
415;  Lamar  v.  Macou,  112  U.  S. 
452,  5  Sup.  Ct.  221;  Webster  v. 
LeCompte,  74  Md.  249,  22  Atl.  232; 
Dent  V.  Dent,  3  Gill  (Md.),  482; 
Prudential  Ins.  Co.  v.  F'rederlcks, 
41  111.  App.  419;  McArthur  v.  Car- 
rie's Adm'r,  32  Ala.  75,  70  Am.  Dec. 
529;  Plant  v.  McEwen,  4  Conn.  544; 
Moore  v.  Butler,  48  N.  H.  161;  Mc- 
Keown  v.  Harvey,  40  Mich.  226; 
Planters',  &c.  Bank  v.  Neal,  74  Ga. 
576;  Matoon  v.  Clapp,  8  Ohio,  248; 
Hueston  v.  Hueston,  2  Ohio  St.  488; 
Lobb  v.  Lobb,  26  Pa.  St.  327;  Jeter 
V.  Sandall,  10  La.  Ann.  237. 

'»^Gibney  v.  Marchay,  34  N.  Y. 
301;  Bowen  v.  Chase,  98  U.  S.  254; 
Beasley  v.  Clarke,  102  Ala.  254;  14 
So.  744;  Rush  v.  French,  1  Ariz.  99; 
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general  to  the  admissions  of  former  owners  of  personal  property,^" 
as  well  as  to  the  admissions  of  former  owners  of  real  estate.  In 
neither  ease,  however,  are  they  receivable  against  the  successor  if 
not  made  in  his  presence,  when  the  declarant,  at  the  time  of  making 
the  admission,  has  no  interest  in  the  property,  either  because  he  has 
not  yet  acquired  it  or  because  he  has  already  parted  with  it,^''  unless 


Allen  V.  McGaughey,  31  Ark.  252; 
Adams  v.  Grand  Lodge,  105  Cal. 
321;  Peck,  &c.  Co.  v.  Atwater  Mfg. 
Co.  61  Conn.  31;  Yonn  v.  Pittman, 
82  Ga.  637;  Mueller  v.  Rebhan,  94 
111.  143;  Durham  v.  Shannon,  116 
Ind.  403,  9  Am.  St.  860;  Davis  v. 
Melson,  66  Iowa.  715,  24  N.  W.  526; 
Anderson  v.  Kent,  14  Kan.  207; 
Carpenter  v.  Carpenter,  8  Bush. 
(Ky.),  283;  Brown  v.  Stroud,  34  La. 
Ann.  374;  "Wentworth  v.  Went- 
worth,  71  Me.  72;  Hale  v.  Monroe, 
28  Md.  98;  White  v.  Loring,  24 
Pick.  (Mass.),  319;  Holmes  v. 
Turner's  Falls  Co.  150  Mass.  535, 
23  N.  E.  305  (admissions  of  presi- 
dent of  corporation  received 
against  Its  grantee),  Olson  v. 
Swensen,  53  Minn.  516,  55  N.  W. 
596;  Walker  v  Marseilles,  70  Miss. 
283;  Johnson  v.  Quarles,  46  Mo. 
423;  Cunningham  v.  Fuller,  35 
Neb.  58,  52  N.  W.  836;  State  v. 
Vale  Mills,  63  N.  H.  4;  Edwards  v. 
Derrickson,  28  N.  J.  L.  39;  Hughes 
V.  Boone,  102  N.  Car.  137;  Ritchy 
V.  Martin,  Wright  (Ohio),  441; 
Grade's  Estate,  158  Pa.  St.  521,  27 
Atl.  1083;  Ellen  v.  Ellen,  18  S.  Car. 
489;  Dunn  v.  Eaton,  92  Tenn.  743, 
23  S.  W.  163;  Hays  v.  Hays,  66 
Tex.  606;  Alger  v.  Andrews,  47  Vt 
238;  Dooley  v.  Baynes,  86  Va.  644; 
State  v..  Andrews,  39  W.  Va.  35; 
Roebke  v.  Andrews,  26  Wis.  312; 
Walker  v.  Broadstock,  1  Esp.  458; 
Davies  v.  Pierce,  2  T.  R.  53. 

"•Horton  v.  Smith,  8  Ala.  73,  42 
Am.  Dec.  628,  630,  and  note;  Levy 
V.  Holberg,  67  Miss.  526;  People  v. 


Vernon,  35  Cal.  49,  95  Am.  Dec.  49 
and  note;  Sumner  v.  Cook,  12 
Kans.  162;  Guy  v.  Hall,  3  Murph. 
(N.  C),  150;  Johnson  v.  Patterson, 
2  Hawks  (N.  C),  183,  11  Am.  Dec. 
756;  Coale  v.  Harrington,  7  Harr. 
&  J.  (Md.),  147;  Barnes  v.  Mobley, 
21  Ala.  232;  Bond  v.  Fitzpatrick,  4 
Gray  89;  Bowie  v.  Hunter,  4 
Cranch  C.  C.  699;  Williams  v.  Judy, 
8  111.  282,  44  Am.  Dec.  699;  Fyffe  v. 
FyfEe,  'l06  111.  646;  Vennum  v. 
Thompson,  38  111.  143;  Fellows  v. 
Smith,  130  Mass.  378;  Bunberry  v. 
Brett,  18  Ind.  343;  Stribling  v. 
Brougher,  79  Ind.  328;  Parker  v. 
Marston,  34  Me.  386;  Fisher  v. 
True,  38  Me.  534;  McLanathan  v. 
Patten,  39  Me.  142;  Land  v.  Lee,  2 
Rich  L.  (S.  C).  168;  Walker  v. 
Marseilles,  70  Miss.  283;  Alger  v. 
Andrews,  47  Vt.  238;  Matteson  v. 
Hartman,  91  Wis.  485,  65  N.  W.  58. 
On  this  general  subject  see  ex- 
tended note,  42  Am.  Dec.  80.  The 
fact  that  the  declarant  had  for- 
merly owned  the  land  and  still 
owned  adjoining  land,  makes  no 
difference.  Hills  v.  Ludwig,  46 
Ohio  St.  373,  24  N.  B.  596. 

•"Eckert  v.  Cameron,  43  Pa.  St. 
120;  Stockwell  v.  Blarney,  129  Mass. 
312;  Noyes  v.  Morrill,  108  Mass. 
396;  Chase  v.  Horton,  143  Mass. 
118;  Pringle  v.  Pringle,  59  Pa.  St. 
281;  Randegger  v.  Ehrhardt,  51  111. 
101;  Howell  V.  Howell,  47  Ga.  492; 
Hills  V.  Ludwig,  46  Ohio  St.  373, 
24  N.  E.  596;  Holbrook  v.  Hol- 
brook,  113  Mass.  74;  Casto  v.  Fry, 
33  W.  Va.  449;  Beville  v.  Jonee,  74 
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there  is  evidence  of  fraud  or  collusion/'*  or  the  grantor  has  been 
permitted  to  remain  ia  possession.  The  declarations  are  sometimes 
received  for  the  purpose  of  qualifying  or  showing  the  nature  of  the 
possession,^"  and  if  a  grantee  permits  his  grantor  to  remain  ia 
possession  after  the  conveyance,  the  declarations  of  the  latter  as  to 
the  nature  of  his  possession  and  the  good  faith  of  the  transaction 
are  generally  admissible.^** 

§  265.    Distinction  as  to  former  owners  of  personal  property. — 

As  stated  in  the  last  section,  the  rules  in  regard  to  the  admissions 
of  former  owners  of  property  are,  in  general,  the  same  whether  that 
property  be  real  or  personal.  In  the  case  of  negotiable  paper,  how- 
ever, the  admissions  of  a  former  owner  are  not  receivable  to  affect 
the  rights  of  a  good-faith  purchaser  for  value  before  maturity.^*^ 
In  a  few  cases  this  rule  has  been  extended,  and  it  is  held  that  the 
rights  of  a  purchaser  of  a  chose  in  action  or  a  chattel  for  a  valuable 
consideration  are  independent  of  the  former  owner  and  beyond  his 
control;  that  although  it  may  be  necessary  to  found  his  title  on  the 
transfer,  yet  the  mere  proof  of  such  transfer  is  evidence  of  his  right; 
that  possession  alone  is  prima  facie  evidence  of  title,  and  that  the 
Tex.  148;  Price  v.  Branch  Bank,  17     Wend.  353;  Neal  v.  Peden,  1  Head 


Ala.  374;  Hutchlns  v.  Castle,  48  Cal. 
152;  Derby  v.  Gallup,  5  Minn.  119; 
Brashear  v.  Burton,  3  Bibb  (Ky.), 
9,  6  Am.  Dec.  634;  Sharp  v.  Wic- 
liffe,  3  Litt.  (Ky.) ,  10.  14  Am.  Dec. 
37;  Steward  v.  Thomas,  35  Mo.  202; 
Padgett  V.  Lawrence,  10  Paige  170, 
40  Am.  Dec.  232;  Bixby  v.  Carskad- 
don,  70  Iowa,  726,  29  N.  W.  626;  Mc- 
Laughlin V.  McLaughlin,  91  Pa.  St. 
462;  Barrett  v.  French,  1  Conn.  354, 
6  Am.  Dec.  241;  Hatch  v.  Straight, 
3  Conn.  31  8  Am.  Dec.  152;  Maxwell 
V.  Moore,  4  Blackf.  (Ind.),  445,  30 
Am.  Dec.  666;  Ginter  v.  Breeden,  90 
Va.  565,  19  S.  B.  656.  They  might, 
however,  be  receivable  against  the 
grantor,  his  heir,  or  the  like,  when 
claiming  adversely  to  the  grantee. 
Long  V.  Long,  19  111.  App.  383; 
Spaulding  v.  Hallenbeck,  35  N.  Y. 
204;  Baneum  v.  George,  65  Ala. 
259;  Gratz  v.  Beates,  45  Pa.  St.  495. 
•"Waterbury    v.    Sturtevant,    18 


(Tenn.),  546;  Cuyler  v.  McCartney, 
33  Barb.  165;  O'Neil  v.  Glover,  5 
Gray,  144;  Souder  v.  Schechterly,  91 
Pa.  St.  83;  Price  v.  Junkin,  4  Watts 
(Pa.),  85,  28  Am.  Dec.  685. 

"'Roberta  v.  Roberts,  82  N.  C. 
29;  Melvin  v.  Bullard,  82  N.  C.  33. 

""Pier  V.  Duff,  63  Pa.  St  59; 
Osgood  V.  Eaton,  63  N.  H.  355; 
Creighton  v.  Hoppis,  99  Ind.  369. 
See,  also,  Vrooman  v.  King,  36  N. 
Y.  477;  Marsh  v.  Hampton,  5  Jones 
(N.  C),  382;  Gregory  v.  Frothlng- 
ham,  1  Nev.  253;  Grant  v.  Lewis, 
14  Wis.  487;  Gidney  v.  Logan,  79 
N.  C.  214;  Selsby  v.  Redlon,  19  Wis. 
17. 

>«Barough  v.  White,  4  B.  &  C. 
325,  327;  Beauchamp  v.  Parry,  1 
B.  &  Ad.  89;  Stoner  v.  Ellis,  6 
Ind.  152;  Patton  v.  Gee,  36  Ark. 
506;  Roe  v.  Jerome,  18  Conn.  138. 
This  is   elementary. 
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declarations  of  a  former  owner,  although  made  while  he  held  it,  are 
not  admissible  as  against  a  subsequent  owner.^*^  This  reasoning, 
however,  does  not  seem  to  be  altogether  satisfactory  and  the  great 
weight  of  authority  is  to  the  contrary.^*^ 

§  266.  Assignors  and  assignees. — As  indicated  in  the  last  section 
there  is  some  conflict  among  the  authorities  as  to  the  competency 
of  admissions  of  holders  of  choses  in  action  as  against  bona  fide 
purchasers  without  notice,  but  the  general  nde  is  well  settled  that 
there  is  an  identity  of  interest  between  the  assignor  and  assignee  of 
a  chattel  or  chose  in  action  when  the  assignee  can  only  recover 
through  the  title  of  the  assignor  and  succeeds  to  that  title  only  as 
it  stood  at  the  time  of  the  transfer,  and  the  admissions  of  the  assignor 
made  prior  to  the  assignment  while  he  held  the  title  are  receivable 
against  the  assignee  whenever,  at  the  time  of  acquiring  his  title,  he 
has  actual  notice,  or  the  circumstances  are  such  as  to  make  it  his  duty 
to  take  notice,  of  the  true  state  of  the  assignor's  title.^**    But  such 


'"Paige  V.  Cagwln,  7  Hill  (N. 
y.)  ,  361,  42  Am.  Dec.  68,  note; 
Truax  v.  Slater,  86  N.  Y.  630;  Tous- 
ley  V.  Barry,  16  N.  Y.  197;  Plan- 
nery  v.  Van  Tassel,  127  N.  Y.  631, 
27  N.  B.  393;  Godge  v.  Freedman's, 
&c.  Trust  Co.  93  U.  S.  379.  See, 
also,  Hadden's  Exec'rs.  v.  Powell, 
17  Ala.  314;  Thompson  v.  Mawhin- 
ney,  17  Ala.  362,  52  Am.  Dec.  176; 
Deasey  v.  Thurman,  1  Idaho,  775; 
Smith  v.  De  Muitz,  1  R.  &.  M.  212, 
21  B.  C.  L.  735;  Shober  v.  Jack,  3 
Mont.   351. 

'"  In  addition  to  the  authorities 
cited  in  notes  to  the  preceding  sec- 
tion, see,  also,  Pocock  v.  Billings, 
By.  &  M.  127;  Bond  v.  Fitzpatrick, 
4  Gray  89;  Reed  v.  Vancleve,  27 
N.  J.  L.  (3  Dutch),  352,  72  Am.  Dec. 
369;  Coster  v.  Symons,  1  Car.  & 
P.  148;  Snelgrove  v.  Martin,  2  Mc- 
Cord  (S.  C),  241;  Haddan  v.  Mills, 
4  Car.  &  P.  486;  Kent  v.  Lowen, 
1  Camp.  177;  Benson  v.  Lundy,  52 
la.  265,  3  N.  W.  149;  Kane  v.  Tor- 
bitt,  23  111.  App.  311;  Hanchett  v. 
Kimbark,  118  111.  121;  Johnson  v. 
Blackman,  11  Conn.  342;    Sargeant 


v.  Sargeant,  18  Vt.  371;  Miller  v. 
Bingham,  29  Vt.  82;  Frick  v.  Rey- 
nolds, 6  Okla.  638,  52  Pac.  391;  Robb 
v.  Schmidt,  35  Mo.  290. 

"'Hayward  Rubber  Co.  v. 
Duncklee,  30  Vt.  29,  39;  Downs  v. 
Belden,  46  Vt.  674;  Keystone  Mfg. 
Co.  V.  Johnson,  50  Iowa,  142;  Ben- 
son V.  Lundy,  52  Iowa,  265;  Many 
V.  Jagger,  1  Blatchf.  C.  C.  372,  376; 
Shade  v.  Creviston,  93  Ind.  591; 
Campbell  v.  Coon,  51  Ind.  76;  Ma- 
gee  V.  Raiguel,  64  Pa.  St.  110; 
Gibblehouse  v.  Stong,  3  Rawle 
(Pa.),  437,  456;  Ogden  v.  Dodge 
County,  97  Ga.  461;  Milling  v.  Hil- 
lenbrand, 156  111.  310,  40  N.  B. 
941;  Muncey  v.  Sun  Ins.  Office,  109 
Mich.  542,  67  N.  W.  562;  Burling- 
ton N.  Bank  v.  Beard,  55  Kan.  773, 
42  Pac.  320;  Frick  v.  Reynolds, 
(Okla.),  52  Pac.  391;  Anderson  v. 
White,  18  Wash.  658,  52  Pac.  231; 
Grayson  v.  Grover,  33  Ala.  182; 
Doughty  v.  McMillian,  92  Ga.  818; 
Hatch  V.  Dennis,  10  Me.  244;  Beau- 
champ  V.  Parry,  1  B.  &  Ad.  89,  20 
E.  C.  L.  408. 
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admissions  must  have  been  made  before  the  assignment  and  while 
the  title  or  interest  was  in  the  declarant.^*" 

§  267.  Ancestor  and  heir. — The  principle  under  discussion  is  also 
often  applied  to  the  admission  of  the  declarations  of  ancestors  as 
against  their  heirs.^**  It  has  been  held  that  the  admissions  of  an 
ancestor  fiiay  be  shown  against  the  heir  to  prove  the  contents  of  a 
lost  deed,^*'  or  to  establish  the  boundary  of  a  tract  of  real  estate,"* 
or  to  show,  if  such  evidence  would  be  admissible  against  the  declar- 
ant if  living,  that  the  ancestor  had  made  an  oral  contract  to  sell.*" 
So  we  find  the  rule  to  be,  as  has  been  held,  that  the  admissions  of 
an  ancestor  are  admissible  against  an  heir  holding  under  him  by 
descent  if  they  would  be  admissible  against  the  declarant  if  living. 
In  the  same  manner  the  admissions  of  a  devisor  are  competent 
against  his  devisee,  or  those  of  an  intestate  against  his  adminis- 
trator, or  of  a  testator  against  his  executor.*""    But  the  declarations 


'"  Turpln's  Adm'rs  v.  Marks- 
berry,  26  Ky.  622;  Garland  v.  Har- 
rison, 17  Mo.  282;  Eby  v.  Eby,  5 
Pa.  St.  435;  Bailey  v.  Clayton,  20 
Pa.  St.  295;  Camp  v.  Walker,  5 
Watts  (Pa.).  482;  Reed  v.  Herring, 
37  Tex.  160;  Strotber  v.  Mitcbell, 
80  Va.  149;  Dazey  v.  Mills,  10  111. 
67;  Fleming  v.  Newman,  5  Blackf. 
220;  Lister  v.  Boker,  6  Blackf.  439; 
Proctor  v.  Cole,  104  Ind.  373,  3 
N.  E.  106;  Bartlett  v.  Marshall,  5 
Ky.  467;  Scott  v.  Hall,  45  Ky.  285 
Dowty  V.  Sullivan,  19  La.  Ann 
448;  Russell  v.  Doyle,  15  Me.  112 
Noxon  v.  De  Wolf,  76  Mass.  343 
Cleaveland  v.  Davis,  3  Mo.  331 
Porter  v.  Rea,  6  Mo.  48;  Van  Gelder 
V.  Van  Gelder,  81  N.  Y.  625;  Holmes 
v.  Roper  141  N.  Y.  64,  36  N.  B.  180; 
Wangner  v.  Grimm,  169  N.  Y.  421, 
62  N.  E.  569;  Leland  v.  Farnham, 
25  Vt.  553;  Ellis  v.  Watkins*  Es- 
tate, 73  Vt.  371,  50  Atl.  1105;  Welch. 
V.  Town  of  Sugar  Creek,  28  Wis. 
618;  Hearson  v.  Graudine,  87  111. 
115;  Crane  v.  Gunn,  43  Ky.  10; 
Norton  v.  Heywood,  20  Me.  359; 
Wheeler    v.    Rice,    62    Mass.    205; 


Parry  v.  Libbey,  166  Mass.  112,  44 
N.  E.  124. 

"'Hodges  V.  Hodges,  2  Cush 
(Mass.)  455;  Lewis  v.  Adams,  61 
Ga.  559;  McSweenoy  v.  McMillen, 
96  Ind.  298;  Plimpton  v.  Chamber- 
lain, 4  Gray  (Mass.)  320;  Baker  v. 
Haskell,  47  N.  H.  479;  Jackson  v. 
McCall,  10  Johns.  (N.  Y.)  377.  6 
Am.  Dec.  343;  Spaulding  v.  Hal- 
lenbeck,  35  N.  Y.  204;  Hunt's  Ap- 
peal, 100  Pa.  St.  590. 

"'  Allen's  Lessee  v.  Parish,  3 
Ohio,  107. 

'"Jackson  v.  McCall,  10  Johns. 
377,  6  Am.  Dec.  343. 

""Chadwick  v.  Fonner,  69  N.  Y. 
404;  Mattoon  v.  Young,  45  N.  Y. 
696. 

""Childa  V.  Jordan,  106  Mass. 
321;  Slade  v.  Leonard,  75  Ind.  171; 
Mueller  v.  Rebhan,  94  111.  142; 
Betts  v.  Jackson,  6  Wend.  (N.  Y.) 
173;  Ackley  v.  Ackley,  66  Hun,  636, 
21  N.  Y.  S.  877;  Rowland  v.  Phila- 
delphia, &c.  R.  Co.  63  Conn.  415; 
Bevins  v.  Cline's  Adm'r,  21  Ind.  37; 
Nash  V.  Gibson,  16  Iowa,  305;  Penn 
V.  Oglesby,  89  111.  110;   Fellows  v. 
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of  a  deceased  person  who,  if  he  were  alive,  would  not  be  affected  by 
the  determination  of  the  question  in  issue,  and  which  are  not  part 
of  the  res  gestae,  have  been  held  not  to  be  receivable  as  against 
the  heirs  of  such  declarant.^"^ 

§  268.  Grantor  and  grantee. — ^Where  a  person  holds  only  such 
right  in  property  as  was  enjoyed  by  the  former  owner,  as  the  title 
passed  by  a  grantor  to  his  grantee,  there  is  such  a  privity  that  the 
rights  of  the  owner  in  the  property  may  be  affected  by  the  declar- 
ations of  his  grantor  so  as  to  qualify  or  limit  his  rights  in  respect 
to  such  property,  and  such  declarations  are  receivable  against  the  gran- 
tee.^°^  But  it  is  requisite  that  such  admissions  on  the  part  of  the 
grantor  before  they  can  be  received  to  bind  the  grantee,  be  made  before 
the  conveyance  and  transfer  of  the  property  and  while  the  title  thereto 
is  in  the  declaxant,^^^  and  that  such  admissions  or  declarations  be 
prejudicial  to  the  interest  of  the  declarant  at  the  time  of  making 
them.^°*     As  an  exception  to  the  above  rule  that  the  declarations 


!!mith,  130  Mass.  378;  Dale  v.  Gow- 
(ir,  24  Me.  563;  Smith  v.  Maine,  25 
Barb.  (N.  Y.)  33;  Johnston  v.  Mc- 
Cain, 145  Pa.  St.  531,  22  Atl.  979. 
And  see  Bush  v.  Barron,  78  Tex. 
5;  14  S.  W.  238;  Wallis.  v.  Luhring, 
134  Ind.  447. 

«i  Thistlewaite  v.  Thistlewaite, 
132  Ind.  355,  31  N.  B.  946;  Harness 
V.  Harness,  49  Ind.  384;  Joyce  v. 
Hamilton,  111  Ind.  163,  12  N.  B. 
294. 

"''Chadwiels  v.  Fonner,  69  N.  Y. 
404;  McFadden  v.  Bllmaker,  52  Cal. 
348;  Gidney  v.  Logan,  79  N.  C.  214; 
Cunningham  v.  Fuller,  35  Neb.  58; 
52  N.  W.  836;  Norton  v.  Pettibone, 
7  Conn.  3-19,  18  Am.  Dec.  116;  Tay- 
lor V.  Hess,  57  Minn.  96;  58  N.  W. 
824;  Blake  v.  Bverett,  1  Allen 
(Mass.)  248;  Beasley  v.  Clarke,  102 
Ala.  254;  14  So.  744;  Graham  v. 
Busby,  34  Miss.  272;  Doughty  v. 
McMillan,  92  Ga.  818;  Fry  v.  Feam- 
ster,  36  W.  Va.  '454;  Baker  v.  Has- 
kell, 47  N.  H.  479,  93  Am.  Dec.  455; 
Snow  V.  Starr,  75  Tex.  411,  12  S.  W. 
673;  Pierce  v.  Roberts,  57  Conn.  31; 


Mueller  v.  Rebhan,  94  111.  142;  Mil- 
ler V.  Peenane,  50  N.  J.  L.  32;  Dow 
V.  Jewell,  18  N.  H.  340,  45  Am.  Dec. 
371;   Stanley  v.  Green,  12  Cal.  148 
Forsyth  v.  Kreakbaum,  23  Ky.  97 
Allen  v.  McGaughey,   31  Ark.   252 
McFadden  v.   Wallace,   38   Cal.   51 
Bollo  V.  Navarro,  33  Cal.  459;  Daly 
V.    Josslyn,    7    Idaho,    657,    65   Pac. 
2142;    Mann  v.   Cavanaugh,  23   Ky. 
L.  R.  238,  62  S.  W.  854. 

"^Harrell    v.    Culpepper,    47    Ga. 
635;  Sumner  v.  Cook,  12  Kan.  162 
Hutchins  v.  Hutchins,  98  N.  Y.  56 
Martin  v.  Kelly,  1  Stew.  (Ala.)  198 
Cohn  V.  Mulford,  15  Cal.  50;   Mon- 
roe V.  Napier,  52  Ga.  385;  Myers  v. 
Kinzie,  26  111.  36;    Ford's  Heirs  v. 
Mills,  46  La.  Ann.  331,  14  So.  845; 
Taylor  v.   Robinson,  84  Mass.   562; 
Howland    v.    Puller,    8    Minn.    50; 
Knight  V.   Forward,   63   Barb.   311; 
Gill  V.   Strozier,   32   Ga.   688;    Burg 
V.  Rivera,  105  La.  144,  29  So.  482; 
Leary  v.  Corwin,  71  N.  Y.  S.  335. 

>M  Waggoner  v.  Cooley,  17  111. 
239;  Cavin  v.  Smith,  24  Mo.  221; 
Renwick  v.  Renwick,  9  Rich.  Law 
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of  the  grantor  to  be  admissible  and  bind  the  grantee  must  be  made 
while  the  declarant  holds  title  in  or  possession  of  the  property,  are 
the  declarations  or  admissions  made  in  ease  of  the  fraudulent  sale 
of  property,  for  in  such  case  the  declarations  and  admissions  of  a 
grantor  tending  to  show  a  fraudulent  sale,  even  though  made  after 
he  has  parted  with  his  interest  in  the  subject  matter,  if  made  in  the 
presence  of  the  grantee,  are  admissible  as  against  the  grantee,'^' 
though  such  evidence  may  not  of  itself  establish  such  fraud. 

§  269.  Mortgagor  and  mortgagee. — The  admissions  of  the  mort- 
gagee under  whom  a  party  claims  that  the  mortgage  has  been  paid, 
may  be  shown  by  the  plaintiff  in  an  action  against  the  party  so  claim- 
ing.^°°  And  the  same  has  been  held  as  to  admissions  of  the  mortgagee 
concerning  the  consideration  as  against  the  privies  of  the  mortgagee 
by  representation.^"*'  So,  where  a  mortgagor  retained  possession  of 
the  property  with  the  mortgagee's  consent,  declarations  of  the  mort- 
gagor were  held  admissible  against  the  mortgagee  in  an  action  brought 
after  the  mortgagor's  death  to  set  aside  the  mortgage  as  in  fraud 
of  creditors,  although  they  were  made  after  the  execution  of  the  mort- 
gage.^^*  But  ia  an  action  by  a  mortgagee  against  a  creditor  who 
claimed  the  property  under  execution  against  the  mortgagor,  it  was 
held  that  the  declarations  of  the  mortgagor  were  not  admissible  against 
the  mortgagee  when  made  after  the  execution  of  the  mortgage,  al- 
though they  were  admissible  when  made  immediately  before  and  in 
contemplation  of  its  execution.^^"  So,  declarations  of  a  chattel  mort- 
gagor, after  the  execution  of  the  mortgage,  as  to  his  purpose  or 
touching  the  bona  iides  of  the  mortgage  are  generally  admissible 

50;    Arthur  v.  Gayle,  38  Ala.  259;  Bank  v.  Douglass,  19  Miss.  469;  Mc- 

Alexander  v.  Caldwell,  55  Ala.  517;  Elfatrick  v.  Hicks,  21  Pa.   St.  402; 

Dow  V.  Jewell,  18  N.  H.  340,  45  Am.  See  also  Sissoa  v.  Roath,  30  Conn. 

Dec.     371;     Osgood    v.    Coates,    83  15,  18;   Merrill  v.  Meachum,  5  Day 

Mass.    77;    Riddle  v.   Dixon,   2   Pa.  (Conn.)  341,  345;  Bonnell  v.  Cham- 

St.  372,  44  Am.  Dec.  207;   Alden  v.  berlin,  26  Conn.  487,  491. 

Grove,  18  Pa.  St.  377,  387.  ""Waltliall   v.    Johnston,   2   Call 

""Hoose  V.  Robhins,  18  La.  Ann.  (Va.)  275;   McClendon  v.  Wells,  20 

648;    Sammons   v.    O'Neill,    60   Mo.  S.  Car.  514. 

App.    530,    1    Mo.    App.    205;    Car-  "'Parkhurst  v.   Higgins,  38  Hun 

nahan    v.    Wood,    32    Tenn.    500;  (N.  Y.)   113. 

Clarke    v.    Waite,    12    Mass.    439;  ""Levy  v.  Hamilton,  74  N.  T.  S. 

Beach  v.  Catlin,  4  Day  (Conn.)  284,  159.    See,  also.  Shields  v.  Whitaker, 

4  Am.  Dec.  221;   Partelo  v.  Harris,  82  N.  Car.  516. 

26   Conn.    480;    Foster   v.    Hall,    29  "°  Harshaw  v.  Moore,  12  Ired.  L. 

Mass.  89,  22  Am.  Deo.  400;  Farmers'  (34  N.  Car.)  247. 
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against  the  mortgagee  unless  he  was  a  party  to  the  unlawful  pur- 
pose^*"  or  had  knowledge  thereof.^'*^ 

I  270.  Landlord  and  tenant. — In  the  relation  of  landlord  and 
tenant  there  exists  a  privity  similar  to  that  already  discussed  in  the 
foregoing  sections,  which  makes  receivable,  imder  certaia  circum- 
stances and  limitations,  as  evidence,  the  declarations  of  one  or  both 
parties.  When  the  relation  has  once  been  established  it  attaches  to 
all  who  may  succeed  the  tenant,  and  a  succeeding  tenant  is  as  much 
bound  by  the  acts  and  acknowledgments  of  his  predecessor  as  though 
they  were  his  own.^°^  The  declarations  of  the  tenant,  however,  are 
not  ordinarily  admissible  to  dispute  the  title  of  the  landlord.^*'  The 
estoppel  exists  not  only  against  the  tenant,  but  also  against  those 
holding  under  him  or  in  privity  with  him,  and  in  favor  of  those 
claiming  imder  the  lessor.'^"*  It  may  continue  after  the  lease  has 
expired;  and  the  tenant  cannot  deny  his  landlord's  title  without 
surrendering  possession  to  the  landlord  or  attorning,  or  at  least  giv- 
ing notice  of  a  claim  under  another  and  better  title.^^'    But  a  tenant 


""Meyer  v.  Munro  (Idaho)  71 
Pac.  969. 

""  Ward  V.  Johnson,  66  Kans.  813, 
72  Pac.  242. 

'"  Jackson  v.  Davis,  5  Cow.  (N. 
Y.)  123;  Crease  v.  Barrett,  1  Cromp. 
M.  &  R.  919. 

""Stott  V.  Rutherford,  92  U.  S. 
107;  Prevot  v.  Lawrence,  51  N.  Y. 
219;  Whalin  v.  White,  25  N.  Y.  462; 
Gage  V.  Campbell,  131  Mass.  566; 
Parrott  v.  Hungelburger,  9  Mont. 
526,  24  Pac.  14;  Rogers  v.  Waller, 
4  Hayw.  (Tenn.)  205,  9  Am.  Dec. 
758;  Johnson  v.  Thrower,  117  Ga. 
1007,  44  S.  E.  846;  Hatch  v.  Bul- 
lock, 57  N.  H.  15;  Betts  v.  Wurth, 
32  N.  J.  Eq.  82;  Terrett  v.  Cowen- 
hoven,  79  N.  Y.  400;  Nims  v.  Sher- 
man, 43  Mich.  45;  Doe  v.  Barton,  11 
Add.  &  Ell.  307;  Doe  v.  Smythe,  4 
Maule  &  S.  347;  Doe  v.  Pegge,  1  T. 
R.  758n;  Doe  v.  Brown,  7  Adol.  & 
Ell.  447.  Nor  are  the  admissions 
of  the  tenant  for  life  usually  com- 
petent as  against  the  remainder- 
man or  owner  In  fee.    Pool  v.  Mor- 


ris, 29  Ga.  374,  74  Am.  Dec.  68; 
Hill  V.  Roderick,  4  Watts  &  S.  (Pa.) 
221.  Nor  are  those  of  a  tenant 
from  year  to  year  competent 
against  the  reversioner.  .Papen- 
dick  V.  Bridgwater,  5  E.  &  B.  166, 
85  E.  C.  L.  166.  But  see  Beecher 
V.  Parmele,  9  Vt.  352;  Roe  v.  Raw- 
lings,  7  East,  279. 

'"Even  though  the  tenant  was  In 
possession  before  the  lease,  his 
heirs  cannot  dispute  his  landlord's 
title  unless  he  was  induced  by 
fraud  or  misrepresentation  to  take 
the  lease.  Jones  v.  Reilly,  174  N. 
Y.  97,  66  N.  E.  649.  See  also  Bishop 
V.  Lalouette's  Heirs,  67  Ala.  197; 
Luce  V.  Carley,  24  Wend.  (N.  Y.) 
451,  35  Am.  Dec.  637;  Woodruff  v. 
Erie,  &c.  R.  Co.  93  N.  Y.  609;  Earle 
V.  Hale,  31  Ark.  470;  Worthington 
V.  Lee,  61  Md.  530;  Bannon  v.  Bran- 
don, 34  Pa.  St.  263,  75  Am.  Dec.  655; 
Piper  V.  Cashell,  122  Fed.  614. 

"=  Morse  V.  Goddard,  13  Mete.  177, 
46  Am.  Dec.  728;  Miller  v.  Lang,  99 
Mass.  13;  Zeller's  Lessee  v.  Eakert, 
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is  not  estopped  from  showing  that  the  landlord's  title  has  expired 
or  ceased  to  exist.^°°  And  there  are  other  instances,  especially  where 
the  landlord  has  been  gnilty  of  misrepresentation  and  fraud  or  duress, 
in  which  the  tenant  is  not  necessarily  estopped."'  This  subject, 
however,  belongs  to  the  substantive  law  rather  than  to  the  law  of 
evidence. 


4  How.  (U.  S.)  289,  295;  Piper  v. 
Cashell,  122  Fed.  614. 

"•Fry  V.  Boman  (Kans.)  73  Pac. 
61;  Bettlson  v.  Budd,  17  Ark.  546, 
65  Am.  Dec.  442;  Smith  v.  Crosland, 
106  Pa.  St.  413;  Nellls  v.  Lathrop, 
22  Wend.  (N.  Y.)  121,  34  Am.  Dec. 
285;  Chamberlain  v.  Perry,  138 
Mass.  546;  Otis  v.  McMillan  &  Sons, 
70  Ala.  46;  Hopcraft  v.  Keys,  9 
Bing.  613. 

"'Swift  V.  Dean,  11  Vt.  323,  34 
Am.  Dec.  693;  Hamilton  v.  Mars- 
den,  6  Blrm.  (Pa.)  45;  Blankenshlp 
V.  Blackwell,  124  Ala.  355,  27  So. 
551;  Farrls  v.  Houston,  74  Ala.  162; 
Williams  v.  Wait,  2  S.  Dak.  210,  49 


N.  W.  209,  39  Am.  St.  768;  Ham- 
mons  v.  McClure,  85  Tenn.  65;  Clar- 
idge  V.  Mackenzie,  4  M.  &  G.  143,  43 
E.  C.  L.  82;  Doe  v.  Wiggins,  4  Q. 
B.  367,  45  E.  C.  L.  365;  Foster  v. 
Morris,  3  A.  K.  Marsh.  (Ky.)  609, 
13  Am.  Dec.  205;  Carter  v.  Mar- 
shall, 72  111.  609;  Doty  v.  Burdick, 
83  111.  473;  Tewksbury  v.  Magraff, 
33  Cal.  237;  Stout  v.  Merrill,  35  la. 
47;  Hunt  v.  Cope,  1  Cowp.  242;  note 
in  13  Am.  Dec.  69.  But  see  Wilson 
v.  Lyons  (Neb.),  94  N.  W.  636; 
Henley  v.  Branch  Bank,  16  Ala. 
552;  Drane  v.  Gregory's  Heirs,  3  B. 
Mon.  (Ky.)  619;  Wilson  r.  Smith, 
5  Yerg.  (Tenn.)  379. 


CHAPTEE  XIII. 


CONFESSIONS. 


Sec. 

271.  Definition — D  i  s  t  i  n  g  u  ished 

from  admissions. 

272.  Classification. 

273.  Confession  must  be  voluntary. 

274.  Burden   of  proving  voluntary 

character — Practice. 

275.  Province  of  court  and  jury. 

276.  Ground  of  rule  excluding  in- 

voluntary  confession — Tests. 

277.  Discretion  of  judge. 

278.  Inducements    rendering    con- 

fessions inadmissible. 

279.  Admonition  or  advice  to  tell 

the  truth. 

280.  Confession    after    removal    of 

inducements. 

281.  Inducements  by  persons  in  au- 

thority. 

282.  Inducements    by    persons    not 

in  authority. 

283.  Confidential     communications. 


Sec. 

284.  Appeal  to  moral  or  religious 

sentiments  —  Collateral      in- 
ducements. 

285.  Confessions  obtained  by  arti- 

fice or  fraud. 

286.  Confessions  while  intoxicated 

or  asleep. 

287.  Confessions  by  persons  under 

arrest  or  in  custody. 

288.  Effect     of     extraneous     facts 

showing    confession     to    be 
true. 

289.  Confessions     of     co-conspira- 

tors. 

290.  Confessions   of  co-defendants. 

291.  Confessions   of   agents. 

292.  Proof  of  corpus  delicti. 

293.  Confession     must     relate     to 

crime  charged. 

294.  Judicial  confessions. 

295.  Construction   of   confession. 

296.  Weight  of  confessions. 


§  271.  Definition — Distinguished  from  admissions. — Confessions 
are  voluntary  admissions  or  declarations  of  a  person  accused  of  crime 
that  he  commited  or  participated  in  the  commission  of  the  same.^ 


'  Stephens'  definition  is  as  fol- 
lows: "An  admission,  made  at  any 
time,  by  a  person  charged  with  a 
crime,  stating  or  suggesting  the  in- 
ference   that    he    committed    that 
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crime."  Stephen's  Dig.  Ev.  52.  Adopt- 
ed in  Underbill  Crim.  Bv.  §  125.  For 
other  definitions  see  State  v.  Porter, 
32  Ore.  135,  49  Pac.  964,  966. 
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While  the  term  "admissions"  is  usually  applied  to  civil  trajisactions, 
yet  it  is  also  applicable  in  criminal  prosecutions  to  declarations 
against  interest,  statements  inconsistent  with  the  present  contention 
of  the  party  and  other  matters  constituting  admissions  under  the 
rules  already  stated  but  not  involving  criminal  intent  or  going  di- 
rectly to  the  question  of  agency  or  participation  in  the  crime.  The  rules 
of  evidence  as  to  admissions  are  the  same  in  general  in  criminal 
prosecutions  as  in  civil  actions,  and  the  peculiar  rules  applicable 
to  confessions,  in  the  strict  sense,  such  as  the  rules  requiring  cor- 
roboration, freedom  from  the  influence  of  hope  or  fear  and  the  like 
do  not  apply  to  mere  admissions  even  in  criminal  prosecutions.^ 
The  term  "confessions"  is  restricted  to  acknowledgments  of  guilt, 
or  at  least  of  facts  criminative  in  their  nature,  and  does  not  include 
exculpatory  facts,^  mere  declarations  against  interest,*  or  admissions 
of  facts  which,  although  they  may  be  links  in  the  chain  of  evidence 
against  the  accused,  do  not  amount  to  admissions  or  acknowledgments 
of  crime.^  It  has  also  been  held  that  a  statement  with  reference  to 
committing  a  crime  in  the  future  does  not  amount  to  a  confession,  for. 


''But  see  Bram  v.  United  States, 
168  U.  S.  532,  18  Sup.  Ct.  183.  The 
distinctioii  made  in  the  text  is 
drawn  and  applied  to  exculpatory 
assertions  about  incidental  matters 
when  offered  in  contradiction  of  the 
testimony  of  the  accused  as  indi- 
cating by  their  falsity  or  fabrica- 
tion a  consciousness  of  guilt,  or  as 
links  in  the  chain  competent  as 
admissions  just  the  same  as  ad- 
missions against  the  present  con- 
tention of  a  party  in  any  case,  and 
not  confessions  requiring  corrobo- 
ration or  subject  to  the  special  rules 
governing  confessions.  State  v. 
Reinhart,  26  Ore.  466,  38  Pac.  822, 
825;  State  v.  Porter,  32  Ore.  135,  49 
Pac.  964,  966,  967;  Lee  v.  State,  102 
Ga.  221,  29  S.  E.  264;  State  v.  Gil- 
man,  51  Me.  206,  225;  Taylor  v. 
State,  37  Neb.  788;  State  v.  Brough- 
ton,  7  Ired.  (N.  Car.)  96,  101;  Shaw 
V.  State,  102  Ga.  660,  29  S.  E.  477; 
Ballew  V.  United  States,  160  U.  S. 
187,     16     Sup.     Ct.     263;     State   v. 


Knowles,  48  la.  598;  Crossfield's 
Trial,  26  How.  St.  Tr.  1,  215;  Com. 
monwealth  v.  Call,  21  Pick.  (Mass.;i 
515;  Hardtke  v.  State,  67  Wis.  552, 
558;  People  v.  Hickman,  113  Cal.  80, 
45  Pac.  175. 

'People  V.  Parton,  49  Cal.  632; 
State  V.  Carson,  36  S.  Car.  524;  Finn 
V.  Commonwealth,  5  Rand.  (Va.) 
701. 

But  see  Bram  v.  United  States, 
168  U.  S.  532,  18  Sup.  Ct.  183. 

*  Wilson  V.  State,  84  Ala.  426. 

"People  V.  Le  Roy,  65  Cal.  613, 
4  Pac.  649;  Mora  v.  People,  19  Colo. 
255,  35  Pac.  179;  Pentecost  v.  State, 
107  Ala.  81,  18  So.  146;  Territory  v. 
Egan,  3  Dak.  119;  Boston  v.  State, 
94  Ga.  590,  20  S.  E.  98;  State  v.  Red, 
53  la.  69;  Fletcher  v.  State,  90  Ga. 
468,  17  S.  E.  100;  Covington  v. 
State,  79  Ga.  687,  691;  State  v. 
Mims,  26  Minn.  183,  2  N.  W.  683; 
State  y.  Heidenreich,  29  Ore.  381, 
45  Pac.  755;  Johnson  v.  People,  197 
111.  48,  64  N.  E.  286,  287. 
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to  have  that  effect,  the  statement  must  relate  to  an  ofEense  which  is 
being  or  has  already  been  committed." 

§  272.  Classification. — Confessions  may  be  either  judicial  or 
extra-judicial.  The  former  are  such  as  are  made  before  a  magistrate, 
as  upon  preliminary  examination,  or  in  court,  as  upon  the  trial,  in 
due  course  of  legal  proceedings.  The  latter  are  such  as  are  made 
by  the  party  elsewhere  than  before  a  magistrate  or  in  court.  Extra- 
judicial confessions  have  also  been  classified  as  express  or  direct  and 
implied  or  indirect,^  but  inferences  of  guilt  implied  from  the  lan- 
guage,^ conduct*  or  silence^"  of  the  accused  are,  as  already  suggested. 


'Banks  v.  State,  13  Tex.  App. 
182;    State   v.    Cox,   65   Mo.   29. 

'  It  is  suggested  in  United  States 
V.  Stone,  8  Fed.  232,  257,  that  they 
should  also  be  classified  as  authori- 
tative and  unauthoritative,  or  offi- 
cial and  unofficial,  meaning  such  as 
are  made  to  persons  having  author- 
ity over  the  prosecution,  on  the  one 
hand,  and  those  made  to  persons 
who  have  no  such  authority,  on 
the  other  hand.  For  classification 
and  definitions  as  in  the  text,  see 
State  V.  German,  54  Mo.  526;  Pitts 
v.  State,  43  Miss.  472;  2  Taylor  Ev. 
§  866;   1  Greenleaf  Ev.  §  216. 

'  Held  an  implied  confession  in 
State  V.  Bruce,  33  La.  Ann.  186; 
Leslie  v.  State,  35  Fla.  171,  17  So. 
655. 

"  Confession  held  implied  from 
acts  in  Nolen  v.  State,  14  Tex.  App. 
474,  46  Am.  R.  247;  State  v.  Mil- 
ler, 9  Houst.  (Del.)  564,  576.  For 
acts  held  competent  as  admissions, 
see  as  to  flight,  concealment  and 
the  like,  Murrell  v.  State,  46  Ala. 
89,  7  Am.  R.  592;  People  v.  Fine, 
77  Cal.  147,  19  Pac.  269;  Anderson 
V.  State,  104  Ind.  467;  State  v.  Rod- 
man, 62  la.  456;  State  v.  Dufour,  31 
La.  Ann.  804;  State  v.  Frederic,  69 
Me.  400;  Commonwealth  v.  Brig- 
ham,  147  Mass.  414,  18  N.  B.  167; 
State  V.  Walker,  98  Mo.   95;    State 


V.  Lee,  17  Ore.  488,  21  Pac.  455;  Wil- 
liams V.  Commonwealth,  85  Va.  607. 
As  to  fabrication  of  evidence  and 
the  like,  see  Adams  v.  State,  52 
Ala.  379;  Tompkins  v.  State,  17  Ga. 
356;  Cornelison  v.  Commonwealth, 
84  Ky.  583,  2  S.  W.  235;  State  v.  Gil- 
lis,  4  Dev.  L.  (N.  Car.)  606;  Carth- 
cart  V.  Commonwealth,  37  Pa. 
St.  108;  Sheffield  v.  State,  43  Tex. 
378;  Adams  v.  People,  9  Hun  (N. 
y.)  89  (threatening  witness);  State 
V.  Staples,  47  N.  H.  113,  90  Am. 
Dec.  565  (bribing  witness) ;  Regina 
V.  Barber,  1  C.  &  K.  442,  47  E.  C.  L. 
442. 

"As  to  admissions  implied  from 
silence,  see  Commonwealth  v.  Mc- 
Cabe,  163  Mass.  98,  39  N.  E.  777; 
Commonwealth  v.  McDermott,  123 
Mass.  440;  State  v.  Plym,'  43  Minn. 
385,  45  N.  W.  848;  Commonwealth 
V.  Smith,  162  Mass.  508,  39  N.  E. 
Ill;  Ford  v.  State,  34  Ark.  649,  654; 
People  V.  Estrado,  49  Cal.  171;  State 
V.  Hill,  134  Mo.  663,  36  S.  W.  223; 
Ettinger  v.  Commonwealth,  98  Pa. 
St.  338;  Donnelly  v.  State,  26  N.  J. 
L.  601;  SparE  v.  United  States,  156 
U.  S.  51,  15  Sup.  Ct.  273;  State  v. 
Reed,  62  Me.  129;  Kelley  v.  People, 
55  N.  Y.  565;  Murphy  v.  State,  36 
Ohio  St.  628;  State  v.  Bowman,  80 
N.  Car.  432. 
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more  properly  treated  as  admissions  and  not,  ordinarily,  as  confessions 
in  the  true  sense.^* 

§  273.  Confession  must  be  voluntary. — A  confession,  to  be  admis- 
sible, must  be  freely  and  voluntarily  made.^^  A  party  must  be  allowed 
to  "make  his  own  calculations  as  to  the  advantages  to  be  derived 
from  confessing."^'  As  said  in  a  leading  English  case,  "A  free  and 
voluntary  confession  is  deserving  of  the  highest  credit,  because  it 
is  presumed  to  flow  from  the  strongest  sense  of  guilt,  and  therefore 
it  is  admitted  as  a  proof  of  the  crime  to  which  it  refers;  but  a  con- 
fession forced  from  the  mind  by  the  flattery  of  hope,  or  by  the  torture 
of  fear,  comes  in  so  questionable  a  shape,  when  it  is  to  be  considered 
as  the  evidence  of  guilt,  that  no  credit  ought  to  be  given  to  it;  and 
therefore  it  is  rejected."" 


"  In  some  instances,  indeed,  evi- 
dence of  conduct  and  the  like  is  ad- 
missible as  original  circumstantial 
evidence  ratlier  than  as  a  confes- 
sion or  even  as  necessarily  amount- 
ing to  an  admission.  See  State  v. 
Edwards,  13  S.  Car.  30;  State  v. 
Hill,  134  Mo.  863,  36  S.  W.  223. 

"  Miller  v.  State,  40  Ala.  54;  Por- 
ter V.  State,  55  Ala.  95;  Austin  v. 
State,  14  Ark.  555;  Yates  v.  State, 
47  Ark.  172,  1  S.  "W.  65;  People  v. 
Smith,  15  Cal.  408;  People  v. 
Thompson,  84  Cal.  598,  24  Pac.  384; 
Beery  v.  United  States,  2  Colo.  186; 
Simon  v.  State,  5  Fla.  285;  Coffee  v. 
State,  25  Fla.  501;  Berry  v.  State,  10 
Ga.  511;  Stallings  v.  State,  47  Ga. 
572;  State  v.  Mason,  4  Idaho,  543, 
43  Pac.  63;  Miller  v.  People,  39  111. 
457;  Bartley  v.  People,  156  111.  234, 
40  N.  E.  831;  Smith  v.  State,  10  Ind. 
106;  State  v.  Sopher,  70  la.  494,  30 
N.  W.  917;  State  v.  Revells,  34  La. 
Ann.  381,  44  Am.  R.  436;  Ross  v. 
State,  67  Md.  286;  People  v.  Howes, 
81  Mich.  396,  45  N.  W.  961;  Com- 
monwealth V.  Morey,  1  Gray  (Mass.) 
461;  Hector  v.  State,  2  Mo.  166, 
22  Am.  Dec.  454;  State  v.  Guild,  10 
N.  J.  L.  163,  18  Am.  Dec.  404;  State 
V.  York,  37  N.  H.  175;  State  v.  An- 


drews, 35  Ore.  388,  58  Pac.  765; 
State  V.  Davis,  125  N.  Car.  612,  34 
S.  E.  198;  State  v.  Carson,  36  S.  Car. 
524;  Searcy  v.  Statei,  28  Tex.  App. 
513,  19  Am.  St.  851;  Wilson  v.  Unit- 
ed States,  162  U.  S.  622,  16  Sup.  Ct. 
895,  899;  Rex  v.  Cooper,  5  C.  &  P. 
535;  Regina  v.  Baldry,  2  Den.  C.  C. 
430;  Regina  v.  Luckhurst,  6  Cox.  Cr. 
243;  Thornton's  Case,  1  Mood.  Cr. 
Cas.  27;  Regina  v.  Gavin,  15  Cox.  C. 
C.  656;  Regina  v.  Coley,  10  Cox.  C. 
C.  536;  note  to  Daniels  v.  State,  6 
Am.  St.  238,  244. 

It  is  said  that  by  the  term  "vol- 
untary" is  meant  preceeding  from 
the  spontaneous  operation  of  the 
party's  own  mind,  free  from  the 
influence  of  any  extraneous  disturb- 
ing cause.  People  v.  McMahon,  15 
N.  Y.  384,  386. 

"  State  V.  Smith,  72  Miss.  420,  18 
So.  482. 

"  Warickshall's  CaSe,  1  Leach  Cr. 
Cas.  299,  per  Eyre,  C.  B.  In  3  Russ. 
Crimes  (6th  ed.)  478,  the  law  is 
thus  summarized:  "But  a  confes- 
sion, in  order  to  be  admissible, 
must  be  free  and  voluntary;  that 
is,  must  not  be  extracted  by  any 
sort  of  threats  or  violence,  nor  ob- 
tained   by    any    direct   or   Implied 
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§  274     Burden  of  proving  voluntary  character — Practice. — ^The 

weight  of  authority  seems  to  be  to  the  effect  that  the  prosecution  has 
the  burden  of  proving  the  voluntary  character  of  the  confession  before 
it  is  admissible  ;^^  but  the  tendency  of  the  more  recent  authorities  is 
towards  the  better  and  more  reasonable  rule  that,  in  the  absence  of 
anything  to  the  contrary,  the  presumption  is  that  the  confession  was 
voluntarily  made,  and  where  it  appears  upon  its  face  to  be  free  and 
voluntary,  the  burden  is  upon  the  defendant  to  rebut  such  presumption 
or  show  that  the  confession  was  not  voluntarily  made.^°  And  even 
where  the  contrary  rule  obtains,  the  fact  that  the  confession  was  freely 
made  may  be  shown  by  facts  and  circumstances  as  well  as  on  the  voir 
dire.^'  Under  either  rule,  however,  the  defendant  may,  by  a  pre- 
liminary examination  or  other  evidence,  show  that  it  was  not  volun- 


promises,  however  slight,  nor  by 
the  exertion  of  any  improper  influ- 
ence. *  *  ♦  A  confession  can  never 
be  received  in  evidence  where  the 
prisoner  has  been  influenced  by  any 
threat  or  promise;  for  the  law  can- 
not measure  the  force  of  the  in- 
fluence used,  or  decide  upon  Its  ef- 
fect upon  the  mind  of  the  prisoner, 
and  therefore  excludes  the  declara- 
tions If  any  degree  of  Influence  has 
been  exerted."  Quoted  with  approv- 
al in  Bram  v.  United  States,  168  U. 
S.  532,  18  Sup.  Ct.  183,  187. 

"Amos  V.  State,  83  Ala.  1,  3  So. 
749;  McAlplne  v.  State,  117  Ala.  93, 
23  So.  130;  People  v.  Soto,  49  Cal. 
67;  Nicholson  v.  State,  38  Md.  140; 
Barnes  v.  State,  36  Te!X.  356;  State 
V.  Johnson,  30  La.  Ann.  881;  State 
V.  Garvey,  28  La.  Ann.  925;  Rex  v. 
Warrlngham,  2  Den.  Cr.  C.  447;  Re- 
glna  V.  Thompson,  L.  R.  (1893)  2 
Q.  B.  Div.  12;  Thompson's  Case,  1 
Leach  Cr.  C.  (3d  ed.)  325,  328;  Love 
V.  State,  22  Ark.  336;  State  v.  Moor- 
man, 27  S.  Car.  22;  Mitchell  v. 
State,  79  Ga.  730;  Smith  v.  State,  88 
Ga.  627;  State  v.  Smith,  72  Miss. 
420;  Thompson  v.  Commonwealth, 
20  Gratt.  (Va.)  724. 


But  if  no  objection  is  made  by 
the  accused  at  the  time  it  Is  offered 
in  evidence,  he  cannot  afterwards 
claim  that  it  was  Involuntary,  un- 
less he  affirmatively  shows  that  it 
was  obtained  by  promises,  threats 
or  undue  influence,  or  unless  this 
is  shown  by  the  evidence  itself. 
People  V.  Rodriguez,  10  Cal.  50; 
State  V.  Davis,  34  La.  Ann.  351;  Mc- 
Guff  V.  State,  88  Ala.  147,  7  So.  35, 
16  Am.  St.  25;  Bradford  v.  State, 
104  Ala.  68,  16  So.  107. 

"Hauk  V.  State,  148  Ind.  238,  252, 
46  N.  E.  127;  Brown  v.  State,  71 
Ind.  470;  State  v.  Storms,  113  la. 
385,  85  N.  W.  610;  Rufer  v.  State,  25 
Ohio  St.  464;  Commonwealth  v. 
Culver,  126  Mass.  464;  State  v.  Pat- 
terson, 73  Mo.  695,  705;  State  v. 
Hopklrk,  84  Mo.  278;  People  v.  Bar- 
ker, 60  Mich.  277,  27  N.  W.  539.  See, 
also,  Regina  v.  Thompson,  L.  R.  2 
Q.  B.  (1893)  12,  18;  Williams  v. 
State,  19  Tex.  App.  276. 

"Gllmore  v.  State,  126  Ala.  20, 
28  So.  595.  See  also  Hopt  v.  People 
of  Utah,  110  U.  S.  574,  587,  4  Sup. 
Ct.  202,  208,  209. 
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tary,  or  that  it  was  made  under  such  circumstances  as  to  render  it 
inadmissible.^* 

§  275.  Province  of  court  and  jury. — It  is  for  the  court  to  deter- 
mine whether  the  confession  was  so  made  as  to  justify  its  admission,^' 
although  it  has  been  said  in  general  terms  that  even  when  admitted 
by  the  court  the'  jury  may  reject  it  if  it  appears  not  to  have  been 
voluntarily  made.^°  It  is  doubtless  true  that  the  jury  may  some- 
times reject  it,  but  this  they  may  do  because  they  do  not  believe  it, 
and  not,  it  would  seem,  because  it  is  not  a  voluntary  confession.''^ 
This  must  be  the  rule,  on  principle,  at  least  where  the  evidence  as 
to  the  voluntary  character  of  the  confession  is  without  conflict  or  the 
question  is  purely  one  of  law,^^  but,  in  many  jurisdictions,  where  the 
evidence  upon  the  subject  is  conflicting,  and  the  question  of  the  char- 
acter of  the  confession,  the  existence  of  an  improper  inducement,  or 


"State  v.  Fidment,  35  la.  541; 
Rufer  V.  State,  25  Ohio  St.  464; 
Lefevre  v.  State,  50  Ohio  St.  584, 
35  N.  E.  52;  Summons  v.  State,  61 
Miss.  243;  State  v.  Kuider,  96  Mo. 
548  (defendant  may  himself  testi- 
fy as  to  its  involuntary  character) ; 
Commonwealth  v.  Culver,  126  Mass. 
464;  State  v.  Miller,  42  La.  Ann. 
1186;  State  v.  Hill,  65  N.  J.  L.  626, 
47  Atl.  814;  Palmer  v.  State,  136 
Ind.  393;  People  v.  Fox,  121  N.  Y. 
449,  24  N.  E.  923;  Willis  v.  State,  43 
Neh.  102,  61  N.  W.  254.  But  see 
Commonwealth  v.  Epps,  193  Pa.  St. 
512,  44  Atl.  570. 

'•  See  note  to  Daniels  v.  State,  6 
Am.  St.  238,  244;  Ellis  v.  State,  65 
Miss.  44,  7  Am.  St.  634,  and  note; 
State  V.  Duncan,  64  Mo.  262;  Huff- 
man v.  State,  130  Ala.  89,  30  So. 
394;  Gorley  v.  State,  50  Ark.  305, 
7  S.  "W.  255;  People  v.  Kaumaunu, 
110  Cal.  609,  42  Pac.  1090;  Murray 
V.  State,  25  Fla.  528;  Biscoe  v. 
State,  67  Md.  6,  10;  Brown  v.  States 
71  Ind.  470;  State  v.  Gorham,  67 
Vt.  365,  31  Atl.  845;  State  v.  Miller, 
42  La.  Ann.  1186,  21  Am.  St.  418; 


Regina  v.  Garner,  1  Den.  C.  C.  329, 
61  B.  C.  L.  920. 

'°  Commonwealth  v.  Bond,  170 
Mass.  41,  48  N.  E.  756;  Garrard  v. 
State,  50  Miss.  147,  152;  Hamlin  v. 
State,  39  Tex.  Cr.  App.  579,  47  S.  W. 
656;  People  v.  Howes,  81  Mich.  396; 
Thomas  v.  State,  84  Ga.  613,  10  S.  E. 
1016. 

"  Burton  v.  State,  107  Ala.  108,  18 
So.  284;  Huffman  v.  State,  130  Ala. 
89,  30  So.  394;  Holland  v.  State, 
39  Fla.  178.  See,  also.  Kirk  v.  Ter- 
ritory, 10  Okla.  46,  60  Pac.  797; 
Brown  v.  State,  71  Ind.  470;  State 
V.  Sanders,  84  N.  Car.  728;  Wallace 
V.  State,  28  Ark.  531;  Ellis  v.  State, 
65  Miss.  44,  7  Am.  St.  634. 

"See  People  v.  Meyer,  162  N.  Y. 
357,  56  N.  B.  758,  and  authorities 
cited  in  last  preceding  note;  also 
Boyd  V.  State,  2  Humph.  (Tenn.) 
39;  Dugan  v.  Commonwealth,  102 
Ky.  241,  43  S.  W.  418;  State  v.  How- 
ard, 35  S.  Car.  197,  14  S.  B.  481; 
United  States  v.  Stone,  8  Fed.  232, 
256,  257;  Brown  v.  People,  91  111. 
506;  Redd  v.  State,  69  Ala.  255,  260; 
Fife  V.  Commonwealth,  29  Pa  429, 
437;  Simmons  v.  State,  61  Miss.  24;^. 
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the  like,  is  one  of  fact  about  which  the  court  is  in  doubt,  the  whole 
matter  may  be  left  to  the  jury,^^  under  proper  instructions. 

§  276.    Ground  of  rule  excluding  involuntary  confession — Tests. 

— Involuntary  confessions  are  excluded  upon  the  ground  that  they  are 
probably  untrue,  or  that  there  is  danger  that  they  have  been  falsely 
made  by  reason  of  some  inducement  of  hope  or  fear  or  the  like. 
They  are  not  excluded  so  much  because  any  wrong  would  necessarily 
be  done  to  the  accused  in  using  them,  but  because  they  are  unreliable, 
and  he  may  have  been  induced  by  the  pressure  of  hope  or  fear  to 
admit  facts  unfavorable  to  him,  without  regard  to  their  truth,  in 
order  to  obtain  the  promised  relief  or  avoid  the  threatened  danger.''* 
Several  tests  have  been  suggested,  but  the  most  satisfactory  one 
woTild  seem  to  be,  whether  there  has  been  any  threat,  promise,  or 
inducement  likely  to  cause,  or  which  might  reasonably  cause,  an 
imtrue  confession,'"'  although  it  is  generally  stated,  without  quali- 


'"' state  v.  Storms,  113  la.  385,  85 
N.  W.  610;  Oommon  wealth  v. 
Preece,  140  Mass.  276,  5  N.  E.  494; 
Commonwealth  v.  Burrough,  162 
Mass.  513,  39  N.  B.  184;  Burdge  v. 
State,  53  Ohio  St.  512,  42  N.  B.  594; 
Wilson  V.  United  States,  162  U.  S. 
613,  16  Sup.  Ct.  895;  State  v.  Moore, 
160  Mo.  443,  61  S.  W.  199;  People 
V.  Cassidy,  133  N.  Y.  612,  30  N.  B. 
1003;  People  v.  Robinson,  86  Mich. 
415,  49  N.  W.  260.  But  see  Hauk  v. 
State,  148  Ind.  238,  46  N.  B.  127; 
Smith  v.  State,  88  Ga.  627,  15  S.  B. 
67b,  Nolen  v.  State,  8  Tex.  App.  585, 
146  Am.  R.  247,  and  note;  Ford 
V.  State,  75  Miss.  101,  21  So.  524; 
Ellis  V.  State,  65  Miss.  44;  State  v. 
Sanders,  84  N.  Car.  728;  Wallace  v. 
State,  28  Ark.  531. 

=*  Commonwealth  v.  Morey,  1 
Gray,  461;  Roesel  v.  State,  62  N. 
J.  L.  216,  41  Atl.  408;  State  v.  Vaig- 
neur,  5  Rich.  L.  391,  400;  Scott's 
Case,  1  Dears.  &  B.  47,  58;  State 
V.  Carrick,  16  Nev.  120,  129.  As 
to  confessions  made  under  in- 
ducement of  beneiit,  see  An- 
derson V.  State,  104  Ala.  83; 
Green    v.    State,    88    Ga.    516,    30 


Am.  St.  167;  Brown  v.  People,  91 
111.  506;  Commonwealth  v.  Ken- 
nedy, 135  Mass.  543;  People  v. 
Clark,  105  Mich.  169,  62  N.  W.  1117; 
State  V.  Phelps,  11  Vt.  116.  As  to 
confessions  made  under  inducement 
of  threats  or  fear,  see  Beskham  v. 
State,  100  Ala.  15,  14  So.  859;  Am- 
mons  V  State,  80  Miss.  592,  32  So. 
9;  Hector  v.  State,  2  Mo.  166,  22 
Am.  Dec.  454;  State  v.  Dildy,  72  N. 
Car.  325;  Rusher  v.  State,  94  Ga. 
363,  368,  47  Am.  St.  175. 

'^  Commonwealth  v.  Knapp,  9 
Pick.  (Mass.)  496,  503,  20  Am.  Dec. 
491;  Hauk  v.  State,  148  Ind.  238, 
252,  46  N.  B.  127;  Fife  v.  Common- 
wealth, 29  Pac.  429,  437;  United 
States  V.  Stone,  8  Fed.  232,  241,  256 
Young  V.  State,  68  Ala.  569,  575 
Beckham  v.  State,  lOO  Ala.  15,  17 
Williams  v.  State,  63  Ark.  527;  Rex 
V.  Thomas,  7  C.  &  P.  345;  Regina  v. 
Holmes,  1  C.  &  K.  248;  Regina  v. 
Hornbrook,  1  Cox.  Cr.  54;  Regina  v. 
Garner,  1  Den.  Cr.  C.  329,  331;  Re- 
gina v.  Reason,  12  Cox.  Cr.  228;  see 
also  Bram  v.  United  States,  168  U. 
S.  532,  18  Sup.  Ct.  183,  189,  where 
It  is  said:  "The  rule  is  not  that,  in 
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fication,  that  the  confession  should  be  excluded  if  made  under  the 
influence  of  a  promise  or  threat,  or,  (from  a  subjective  point  of 
view)  if  it  is  made  through  the  influence  of  hope  or  fear.^' 

§  277.  Discretion  of  judge. — In  determining  the  question  of  ad- 
missibility, much  is  necessarily  left  to  the  discretion  of  the  judge. 
An  inducement  which  might  be  suificient  to  overcome  the  mind  of 
one  person  may  have  no  efEect  on  that  of  another,  and  an  inducement 
held  out  by  a  private  person  may  have  as  great  an  effect  in  some 
instances  as  an  inducement  held  out  by  a  person  in  authority.  The 
rule  simply  requires  that  the  confession  shall  have  been  voluntarily 
made,  and  whether  it  was  voluntarily  made  or  not  is  usually  for  the 
judge  to  determine  upon  consideration  of  the  age,  capacity  and  sit- 
uation of  the  prisoner,  together  with  the  circumstances  under  which 
it  was  made.^''  He  must  necessarily  have  some  discretion  in  the  mat- 
ter,^' but  his  discretion  is  not  absolute  and  unlimited  as  is  sometimes 
stated,  and,  as  already  shown,  in  many  jurisdictions,  where  the 
question  as  to  whether  the  confession  is  voluntary  or  not  is  in  doubt, 
as  one  of  fact  on  conflicting  evidence,  the  practice  is  to  leave  it  to 
the  jury. 

§  278.  Inducements  rendering  confessions  inadmissible. — As  al- 
ready stated,  an  inducement  may  be  either  one  of  fear  because  of 
threats  or  duress,  or  it  may  be  one  of  hope  of  some  profit,  benefit 

order  to  render  a  statement  admls-  made  freely,  voluntarily,  and  wlth- 

sible,  the  proof  must  be  adequate  out   compulsion   or  inducement   ot 

to    establish    that    the    particular  any  sort." 

communications  contained  in  a  "  See  2  Taylor  Ev.  §  872;  Beggar- 
statement  were  voluntarily  made,  ly  v.  State,  8  Baxt.  (Teon.)  520; 
but  it  must  be  sufficient  to  estab-  Hopt  v.  People  of  Utah,  110  U.  S. 
lish  that  the  making  of  the  state-  574,  583,  4  Sup.  Ct.  202;  Wilson  v. 
ment  was  voluntary;  that  is  to  say.  United  States,  162  U.  S.  613,  16  Sup. 
that,  from  causes  which  the  law  Ct.  895;  United  States  v.  Nott,  1 
treats  as  legally  sufficient  to  en-  McLean,  499;  Guild's  Case,  5  Halst. 
gender  in  the  mind  of  the  accused  172,  180;  Hoober  v.  State,  81  Ala. 
hope  or  fear  in  respect  to  the  crime  51;  Johnson  v.  State,  59  Ala.  37; 
charged,  the  accused  was  not  invol-  Drew's  Case,  8  C.  &  P.  140;  Rex  v. 
untarily  impelled  to  make  a  state-  Thomas,  7  C.  &  P.  345;  Regina  v. 
ment  when,  but  for  the  improper  Court,  7  C  &  P.  486. 
influences  he  would  have  remained  "  See  Brady  v.  United  States,  1 
silent."  App.  D.  C.  246;  Commonwealth  v. 
"  In  Wilson  V.  United  States,  162  Johnson,  162  Pa.  St.  63.  29  Atl.  280; 
U.  S.  613;  16  Sup.  Ct.  895,  it  is  Bartley  v.  People,  156  111.  2a4,  40 
said:  "In  short,  the  true  test  of  ad-  N.  E.  831;  State  v.  Crowson,  98  N. 
missibility  is  that  the  confession  is  Car.  595. 
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or  amelioration.  In  either  case  if  it  is  such  that  the  confession 
was  likely  to  have  been  induced  thereby  without  regard  to  the  truth, 
it  is  inadmissible.  Confessions  made  under  threats  of  physical  vio- 
lence, as,  for  instance,  where  the  accused  is  in  the  hands  of  a  mob, 
are  inadmissible.^"  So,  where  the  accused  is  confined  in  a  "sweat- 
box"  and  the  jailor  or  ofiBcer  extorts  a  confession  from  him.'*  A 
promise  of  immunity  from  prosecution,  and  even  an  iadefinite  prom- 
ise of  favorable  legal  action  or  a  lighter  punishment,  has  been  held 
an  improper  inducement,  rendering  a  confession  inadmissible.^^ 
Where  the  prosecutor  said  to  the  prisoner,  "Unless  you  give  me  a 
more  satisfactory  account,  I  will  take  you  before  a  magistrate," 
evidence  of  the  confession  thereupon  made  was  rejected.'*  It  was 
also  rejected  where  the  language  used  by  the  prosecutor  was,  "If  you 
wiU  tell  me  where  my  goods  are,  I  will  be  favorable  to  you;"''  where 
the  constable  who  arrested  the  prisoner  said,  "It  is  of  no  use  for  you 
to  deny  it,  for  there  are  the  man  and  boy  who  will  swear  they  saw 

tory  V.  Underwood,  8  Mont.  131,  19 


"Miller  v.  People,  39  111.  457; 
Barnes  v.  State,  36  Tex.  356;  State 
V.  Revells,  34  La.  Ann.  381,  44  Am. 
.Rep.  436.  See  also  State  v.  Carson, 
36  S.  Car.  524;  Wigginton  v.  Com- 
monwealth, 92  Ky.  282,  17  S.  W. 
634;  Sanders  v.  State,  85  Ind.  318, 
44  Am.  R.  29.  But  see  Bush  v. 
Commonwealth  (Ky.)  17  S.  W.  330. 
Compare  also  Cady  v.  State,  44 
Miss.  332,  and  Williams  v.  State,  72 
Miss.  117,  16  So.  296.  The  latter 
case  repudiates  the  doctrine  of  the 
earlier  Mississippi  case,  and  is  in 
accord  with  the  text. 

""Ammons  v.  State,  80  Miss.  592, 
32  So.  9. 

"  Ward  V.  State,  50  Ala.  120;  An- 
derson v.  State,  104  Ala.  83,  16  So. 
108;   People  v.  Smith,  15  Gal.  408 
Robinson    v.    People,    159    111.    115 
Simmons    v.    State,    61    Miss.    243 
State  V.  Hagan,  54  Mo.  192;   Neeley 
V.  State,  27  Tex.  App.  324;  Clayton 
V.  State,  31  Tex.  Cr.  App.  489;  State 
V.  Von  Sachs,  30  La.  Ann.  942;  Rex 
V.  Cooper,  5  C.  &  P.  535;  Regina  v. 
Mansfield,  14  Cox.   Cr.  639;    Terri- 


Pac.  398;  Porter  v.  State,  55  Ala. 
95,  101;  Austine  v.  People,  51  111. 
236;  People  v.  Wolcott,  51  Mich. 
612;  People  v.  Johnson,  41  Cal.  452; 
Commonwealth  v.  Curtis,  97  Mass. 
574;  Boyd  v.  State,  2  Humph.  40. 
So,  also,  has  a  promise  not  to  ar- 
rest. Regina  v.  Luckhurst,  6  Cox. 
Cr.  243;  Beery  v.  United  States,  2 
Colo.  186,  203;  or  to  allow  the  pris- 
oner to  turn  state's  evidence.  State 
V.  Johnson,  30  La.  Ann,  881.  But 
if  he  afterwards  refuses  to  do  so  it 
has  been  held  that  his  confession  is 
admissible.  Commonwealth  v. 
Knapp,  10  Pick.  (Mass.)  477,  20 
Am.  Dec.  534;  State  v.  Moran,  15 
Ore.  262,  14  Pac.  419;  see  also  Whis- 
key Cases,  99  U.  S.  594. 

'^  Thompson's  Case,  1  Leach  Cr. 
Cas.  325;  Commonwealth  v.  Har- 
man,  4  Barr.  (Pa.)  269;  State  v. 
Cowan,  7  Ired.  L.  (N.  C.)  239. 

"'  Cass's  Case,  1  Leach  Cr.  Cas. 
328  n;  Boyd  v.  State,  2  Humph. 
(Tenn.)  39. 
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you  do  it;"'*  where  the  prosecutor  said,  he  only  wanted  his  money, 
and  if  the  prisoner  gave  him  that  he  might  go  to  the  devil,  if  he 
pleased  ;^°  and  where  he  said  he  should  be  obliged  to  the  prisoner 
if  he  would  tell  him  all  he  knew  about  it,  adding,  "If  you  will  not, 
of  course  we  can  do  nothing  for  you."^'  So,  even  where  the  prison- 
er's superior  officer  in  the  police  said  to  him,  "Now  be  cautious  Lq 
the  answers  you  give  me  to  the  questions  I  am  going  to  put  to  you 
about  this  watch;"  the  confession  was  held  inadmissible.^' 

§  279.  Admonition  or  advice  to  tell  the  truth. — Some  of  the 
decisions  referred  to  in  the  preceding  section  seem  to  carry  the  doc- 
trine excluding  involuntary  confessions  too  far,  and  aiford  illus- 
trations of  the  remark  that  has  been  made  by  several  of  the  courts 
that  in  the  application  of  the  doctrine,  justice  and  common  sense 
have  too  frequently  been  sacrificed  at  the  shrine  of  mercy.^^  The 
rule  should  certainly  not  be  extended  to  mere  admonition  or  advice 
to  speak  the  truth,''  where  the  language  and  circumstances  are  not 


"Rex  V.  Mills,  6  C.  &  P.  146. 
See,  also.  Smith  v.  State,  88  Ga.  627; 
15  S.  E.  675;  Cook  v.  State,  32  Tex. 
Cr.  27,  22  S.  W.  23. 

"Rex  V.  Jones,  Russ.  &  Ry.  152. 
See  also  Grilfin's  Case,  Russ  &  Ry. 
151. 

"  Rex  V.  Partridge,  7  C.  &  P.  551. 
See  also  Guild  v.  State,  5  Halst.  192. 

"'  Regina  v.  Fleming,  1  Armst. 
Macart.  &  Ogle,  330.  So,  where  one 
police  officer  said  to  another,  in  the 
presence  of  a  superior,  "you  had 
better  own  up,"  coupled  with  other 
words  indicating  that  they  could 
prove  him  guilty.  Commonwealth 
V.  Nott,  135  Mass.  269.  See,  also. 
State  V.  York,  37  N.  H.  175.  But 
compare  People  v.  McCallam,  103 
N.  Y.  587.  Many  authorities  are 
reviewed,  and  the  language  that 
was  used  and  the  circumstances 
stated  in  the  recent  case  of  Bram 
V.  United  States,  168  U.  S.  532,  18 
Sup.  Ct.  183.  That  case,  however, 
has  met  with  criticism  (Thayer's 
Prelim.  Treatise  on  Ev.  270,  552), 
and  the  fact  that  three  of  the  jus- 


tices dissented  shows  how  difficult 
it  is  to  state  and  apply  any  general 
rule  upon  the  subject. 

"Regina  v.  Baldry,  2  Den.  C.  O. 
430;  Hopt  v.  People  of  Utah,  110  U. 
S.  574,  4  Sup.  Ct.  202. 

"  Regina  v.  Reason,  12  Cox.  C.  -C. 
228;  Regina  v.  Parker,  8  Cox.  C.  C-. 
465;  Rex  v.  Court,  7  C.  &  P.  486,  32 
E.  C.  L.  721;  Regina  v.  Holmes,  1 
C.  &  K.  248,  47  E.  C.  L.  248;  Regina 
v.  Sleeman,  6  Cox.  C.  C.  245;  Sparf 
v.  United  States,  156  U.  S.  51; 
Aaron  v.  State,  37  Ala.  106;  King  v. 
State,  40  Ala.  314,  321;  MauU  v. 
State,  95  Ala.  1;  Hardy  v.  United 
States,  3  App.  Cas.  (D.  C.)  35;  Ni- 
cholson v.  State,  38  Md.  140;  State 
v.  Potter,  18  Conn.  166,  178;  Com- 
monwealth V.  Preece,  140  Mass.  276; 
State  V.  Anderson,  96  Mo.  241;  State 
V.  Harrison,  115  N.  Car.  706,  708; 
State  V.  Harman,  3  Harr.  (Del.) 
567;  State  v.  Meekins,  41  La.  Ann. 
543;  Hawkins  v.  State,  7  Mo.  190; 
Heldt  V.  State,  20  Neb.  492,  496,  57 
Am.  R.  835;  Pouts  v.  State,  8 
Ohio  St.  98;  State  v.  Habib,  18  R.  I. 
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such  that  they  should  be  constiiied  as  an  inducement  to  a  confession 
of  guilt.  But  where  the  language  used  is  that  the  accused  had  bet- 
ter confess,  or  plead  guilty,  or  own  up,  or  the  like,  and  the  admoni- 
tion should  be  construed  as  recommending  a  confession  regardless  of 
the  question  of  actual  guilt,  a  confession  induced  thereby  should  be 
excluded.*"  A  caution  to  the  accused  that  what  he  is  about  to  say  will 
be  taken  down  and  may  be  used  against  him,  so  far  from  rendering 
the  confession  involuntary  is  generally  advisable,  although  in  the 
absence  of  a  statute  it  would  not  seem  to  be  absolutely  necessary.*^ 
Later  authorities  also  hold  that  a  statement  to  the  accused  that  what 
he  might  say  could  be  used  either  for  or  against  him  would  not  render 
his  confession  inadmissible.*^ 

§  280.  Confessions  after  removal  of  inducements. — If  it  appears 
that  a  confession  was  voluntary  and  not  brought  about  or  influenced 
by  any  inducement,  the  fact  that  an  inducement  may  at  one  time 
have  been  held  out  to  the  accused  will  not  vitiate  such  confession.*^ 


558;  Jackson  v.  State,  29  Tex.  App. 
458,  463;  Cannada  v.  State,  29  Tex. 
App.  537.  But  see  contra,  Briscoe 
V.  State,  67  Md.  6,  8  Atl.  571;  Com- 
monwealtli  v.  Myers,  160  Mass.  530, 
36  N.  B.  481;  Hudson  v.  Common- 
wealth, 2  Duv.  (Ky.)  531;  People 
V.  Thompson,  84  Cal.  598,  24  Pac. 
384,  and  authorities  cited  in  follow- 
ing note. 

"Rex  V.  Kingston,  4  C.  &  P.  387; 
Rex  V.  Shepherd,  7  C.  &  P.  579; 
Rex  V.  Thomas,  6  C.  &  P.  353;  Re- 
gina  V.  Jarvis,  L.  R.  1  C.  C.  96;  Re- 
gina  V.  Fennell,  L.  R.  7  Q.  B.  Div. 
147;  Regina  v.  Warringham,  2  Den. 
Cr.  Cas.  447;  Regina  v.  Coley,  10 
Cox.  C.  C.  536;  Banks  v.  State,  84 
Ala.  430;  Green  v.  State,  88  Ga.  516; 
Commonwealth  v.  Nott,  135  Mass. 
269;  State  v.  Brockman,  46  Mo.  566, 
569;  People  v.  Phillips,  42  N.  Y. 
200;  "Vaughan's  Case,  17  Gratt.  580; 
State  v.  Wintzingerode,  9  Ore.  153; 
Searcy  v.  State,  28  Tex.  App.  513,  19 
Am.  St.  851;  People  v.  Barrie,  49 
Cal.  342;  Kelly  v.  State,  72  Ala.  24'4; 
Redd  V.  State,  69  Ala.  255;   People 


V.  Wolcott,  51  Mich.  612,  17  N.  W. 
78;  State  v.  Drake,  113  N.  Car.  624, 
18  S.  E.  166;  Bram  v.  United  States, 
168  U.  S.  532,  18  Sup.  Ct.  183. 

"Regina  v.  Holmes,  1  C.  &  K. 
248;  Gihney's  Case,  Jebb's  Crim. 
Cas.  15;  Regina  v.  Atwood,  5  Cox. 
C.  C.  322;  Rizzolo  v.  Common- 
wealth, 126  Pa.  St.  54;  United 
States  v.  Kirkwood,  5  Utah,  123; 
Maples  v.  State,  3  Heisk.  408;  Re- 
gina V.  Baldry,  2  Den.  C.  C.  430; 
Woolfolk  V.  State,  85  Ga.  69;  Re- 
gina V.  Arnold,  8  C.  &  P.  621;  Kirby 
V.  State,  23  Tex.  App.  13,  5  S.  W. 
165;  Ammons  v.  State,  80  Miss.  592, 
32  So.  9. 

"  Roesel  v.  State,  62  N.  J.  L.  216, 
41  Atl.  408;  Regina  v.  Baldry,  2 
Den.  C.  C.  430.  Contra,  Perry  v. 
State,  42  Tex.  Cr.  App.  540,  61  S. 
W.  400. 

«Bartley  v.  People,  156  111.  234, 
40  N.  E.  831;  State  v.  Stuart,  35  La. 
Ann.  1015;  Ross  v.  State,  67  Md. 
286;  10  Atl.  218;  Commonwealth  v. 
Knapp,  9  Pick.  (Mass.)  496,  20  Am. 
Dec.  491;  Commonwealth  v.  Crock- 
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Thus,  if  the  confession  is  made  before  any  iaducement  was  held 
out,  the  fact  that  the  accused  was  afterwards  threatened,  or  that  a 
promise  was  made  to  him  if  he  would  make  a  further  confession, 
will  not  render  the  antecedent  confession  inadmissible.**  So,  where 
the  inducement  is  withdrawn  before  the  confession,  or  counteracted 
by  a  warning  or  the  length  of  time  that  has  elapsed,  and  other  cir- 
cumstances show  that  the  original  inducement  has  no  effect,  it  will 
not  render  the  confession  inadmissible.^^  So,  where  a  threat  has 
been  made  it  may  be  counteracted  by  a  subsequent  assurance  of 
protection  given  before  the  confession  is  made.**  And  it  has  even 
been  held  that  where  a  confession  has  been  made  as  the  result  of 
improper  inducements,  a  later  and  wholly  distinct  confession,  not 
brought  about  or  influenced  in  any  way  by  such  inducement,  is  not 
rendered  inadmissible  thereby.*^  But  when  a  confession  is  once 
obtained  by  improper  inducements  a  presumption  arises  that  such 
confession  is  brought  about  by  the  same  influence,  even  though  it 
is  made  to  a  different  person,*^  and  this  presumption  prevails  unless 

er,  108  Mass.  464;    State  v.  Scates,         "Walker   v.    State,    9    Tex.    App. 

5  Jones  L.   (N.  Car.)   420;    State  v.      38;     Honeycutt    v.    State,    8    Baxt. 

(Tenn.)     371;    Wilson    v.    State,    3 
Heisk.  (Tenn.)  232. 

"State  V.  Guild,  10  N.  J.  L.  192, 
18  Am.  Dec.  404;  Simon  v.  State, 
36  Miss.  636;  United  States  v.  Nar- 
dello,  4  Mackey  (D.  C.)  503;  Beery 
V.  United  States,  2  Colo.  186,  205; 
Jackson  v.  State,  39  Ohio  St.  37; 
Maples  V.  State,  3  Heisk.  (Tenn.) 
408;  Regina  v.  Pinkie,  15  U.  C.  C. 
P.  453;  Rex  v.  Howes,  6  C.  &  P.  404, 
25  E.  C.  L.  496;  State  v.  Carr,  37 
Vt.  191;  Owen  v.  State,  78  Ala.  425, 
56  Am.  R.  40;  Banks  v.  State,  84 
Ala.  430;  Commonwealth  v.  Myers, 
160  Mass.  530,  36  N.  E.  481;  Com- 
monwealth V.  Knapp,  9  Pick. 
(Mass.)  491,  20  Am.  Dec.  404; 
Deathridge  v.  State,  1  Sneed 
(Tenn.)  75 ;  State  v.  Prazier,  6  Baxt. 
(Tenn.)  539. 

"Bob  V.  State,  32  Ala.  560;  Hoo- 
ter V.  State,  81  Ala.  51;  Love  v. 
State,  22  Ark.  336;  People  v.  John- 
son, 41  Cal.  452;  Beery  v.  United 
States,  2  Ctolo.  186;  People  v.  Bar- 


Fisher,  6  Jones  L.  (N.  Car.)  478; 
State  V.  Gregory,  5  Jones  L.  (N. 
Car.)  315;  State  v.  Howard,  35  S. 
Car.  197;  Strady  v.  State,  5  Coldw. 
(Tenn.)  300;  Maples  v.  State,  3 
Heisk.  (Tenn.)  408;  Moore  v.  Com- 
monwealth, 2  Leigh  (Va.)  701;  Re- 
gina V.  Boswell,  C.  &  M.  584,  41  E. 
C.  L.  318. 

"Murdock  v.  State,  68  Ala.  567; 
Lowe  V.  State,  88  Ala.  8;  Kollen- 
berger  v.  People,  9  Colo.  233,  11 
Pac.  101. 

"Sampson  v.  State,  54  Ala.  241; 
Commonwealth  v.  Myers,  160  Mass. 
530,  36  N.  E.  481;  Commonwealth  v. 
Tuckerman,  10  Gray  (Mass.)  173; 
Commonwealth  v.  Howe,  132  Mass. 
250;  Ward  v.  People,  3  Hill  (N.  Y.) 
395;  Commonwealth  v.  Ackert,  133 
Mass.  402;  Paris  v.  State,  35  Tex. 
Crim.  App.  82,  31  S.  W.  855;  Early 
V.  Commonwealth,  86  Va.  921,  11 
S.  E.  795;  Hamilton  v.  State,  3  Ind. 
552.  But  see  Regina  v.  Doherty,  13 
Cox.  C.  C.  23. 
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rebutted  by  satisfactory  evidence.*'  Where  an  improper  influence 
is  shown,  which  is  calculated  to  render  the  confession  involuntary, 
it  would  seem  that  it  would  ordinarily  be  presumed  to  continue 
and  to  have  influenced  the  confession,  if  made  to  the  party  holding 
out  the  inducement,  although  not  made  until  some  time  afterward. °° 
But  where  there  is  only  one  confession,  and  that  is  made  long  after 
the  inducement  was  held  out,  and  to  some  other  person  than  the  one 
who  held  out  the  inducement,  it  has  been  held  that  there  is  no  pre- 
sumption that  it  was  influenced  by  such  inducement.^^ 

§  281.  Inducements  by  persons  in  authority. — The  general  rule 
is  well  settled  that  if  a  confession  is  induced  by  the  threat  or  promise 
of  a  person  in  authority  it  will  be  excluded,^^  but,  as  will  appear  in 
the  next  section,  there  is  a  great  diversity  of  opinion  as  to  when,  if 

36  Tex.  356.  See  Robmson  v.  Peo- 
ple, 159  111.  115,  119. 

"  Mose  V.  State,  36  Ala.  211;  Mc- 
Adory  v.  State,  62  Ala.  154;  Com- 
monwealth V.  CuUen,  111  Mass.  485; 
Lynes  v.  State,  36  Miss.  617.  See 
also  Hardy  v.  United  States,  3  App. 
Cas.  (D.  C.)  35;  Commonweal th  v. 
Cuffee,  108  Mass.  285.  But  see  Rex 
V.  Cooper,  5  C.  &  P.  535,  24  B.  C.  L. 
694. 

"^Murphy  v.  State,  63  Ala.  1,  3; 
Anderson  v.  State,  104  Ala.  83,  16 
So.  108;  People  v.  Johnson,  41  Gal. 
452;  Green  v.  State,  88  Ga.  516; 
Robinson  v.  People,  159  ill.  115,  42 
N.  E.  375;  Commonwealth  v.  Chab- 
bock,  1  Mass.  144;  Commonwealth 
V.  Kennedy,  135  Mass.  543;  State 
V.  Staley,  14  Minn.  105;  Jones  v. 
State,  58  Miss.  349,  354;  State  v. 
Hagan,  54  Mo.  192;   State  v.  York, 

37  N.  H.  175;  State  v.  Wintzinge- 
rode,  9  Ore.  153;  McGlothlin  v. 
State,  2  Coldw.  (Tenn.)  223,  228; 
Vaughan  v.  Commonwealth,  17 
Gratt.  (Va.)  576;  Beckham  v.  State, 
100  Ala.  15,  14  So.  859;  Common- 
wealth V.  Tuekerman,  10  Gray 
(Mass.)  173,  190;  Commonwealth  v. 
Piper,  120  Mass.  185,  188;  note  in  6 
Am.  St.  246. 


ker,  60  Mich.  277,  1  Am.  St.  501; 
Serpentine  v.  State,  1  How.  (Miss.) 
256;  State  v.  Jones,  54  Mo.  478; 
State  V.  Guild,  10  N.  J.  L.  192,  18 
Am.  Dec.  404;  People  v.  Kurtz,  42 
Hun  (N.  Y.)  335,  340;  State  v.  Low- 
horne,  66  N.  Car.  638;  State  v. 
Wintzingerode,  9  Ore.  153;  Com- 
monwealth V.  Harman,  4  Pa.  St. 
269;  Walker  v.  State,  7  Tex.  App. 
245,  32  Am.  R.  595;  Thompson  v. 
Commonwealth,  20  Gratt.  (Va.) 
724;  Commonwealth  v.  Myers,  160 
Mass.  530,  36  N.  B.  481;  Regina  v. 
Rue,  13  Cox.  C.  C.  209. 

"State  V.  Lowhorne,  66  N.  Car. 
638;  Walker  v.  State,  7  Tex.  App. 
245,  32  Am.  R.  595;  Whitley  v. 
State,  78  Miss.  255,  28  So.  852,  53 
L.  R.  A.  402;  Thompson  v.  Com- 
monwealth, 20  Gratt.  (Va.)  724;  as 
to  circumstances  held  sufficient  to 
rebut  it,  see  United  States  v.  Nar- 
dello,  4  Mackey  (D.  C.)  503;  Beery 
V.  United  States,  2  Colo.  186,  205; 
Simon  v.  State,  36  Miss.  636;  State 
V.  Guild,  10  N.  J.  L.  192,  18  Am. 
Dec.  404;  State  v.  Chambers,  39 
Iowa,  179;  Owen  v.  State,  78  Ala. 
425,  56  Am.  R.  40. 

■"Commonwealth  v.  Taylor,  5 
Cush.   (Mass.)  605;  Barnes  v.  State, 
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at  all,  a  confession  induced  by  one  not  in  authority  should  be  ex- 
cluded. It  is  generally  held,  however,  even  in  those  jurisdictions 
in  which  the  general  rule  obtains,  excluding  confessions  only  when 
induced  by  a  person  in  authority,  that  the  inducement  need  not  be 
addressed  to  the  accused  directly  by  the  person  in  authority,"'  but 
may  be  held  out  by  another  in  the  presence  of  the  person  in  author- 
ity and  with  his  sanction,^"  and  that  a  confession  will  be  excluded 
if  it  is  induced  by  a  person  who  is  supposed  by  the  accused  to  be  in 
authority,  although  he  may  not  in  reality  have  the  authority  sup- 
posed.^' It  is  stated  by  a  well  known  text-writer  that  "The  decisions 
are  numerous  and  undoubted  that  the  prosecutor,  or  the  person 
who  in  the  ordinary  course  of  things  will  become  so,  the  constable 
in  charge  of  the  prisoner,  and  any  person  having  judicial  authority 
over  the  prisoner,  are  persons  in  authority  within  the  meaning  of 
the  rule.  The  rule  also  extends  to  the  master  or  mistress  of  the 
prisoner,  but  only  where  the  offense  concerns  the  master  or  mis- 
tress.""" But  it  seems  that  the  simple  relation  of  master  and  servant 
or  parent  and  child,  unconnected  with  any  other  circumstance  show- 
ing an  interest  in  the  matter,  is  not  of  itself  sufficient  to  exclude 
the  confession  as  being  made  to  a  person  in  authority."'  Nor  does 
the  mere  fact  that  the  person  offering  the  inducement  is  an  officer 
necessarily  render  the  confession  inadmissible  unless  he  is  acting 
as  such,  and  has,  or  is  supposed  to  have,  authority  over  the  prosecu- 

"  Robinson  v.  People,  159  111.  115,  612;  People  v.  Clarke,  105  Mich.  169, 
42  N.  E.  375;  Womack  v.  State,  16  62  N.  W.  1117.     See  also  Common- 
Tex.  App.  178;   People  v.  Kurtz,  42  wealth     v.     Tuckerman,     10     Gray- 
Hun  (N.  Y.)  335,  340.    And  see  Peo-  (Mass.)  173,  190. 
pie  V.  Clarke,  105  Mich.  169,  62  N.  ''  Roscoe  Cr.  Ev.  42. 
W.  1117.  "  Regina  v.  Moore,  2  Den.  C.  C. 

"Regina  v.  Luckhurst,  22  Eng.  L.  522;  United  States  v.  Stone,  8  Fed. 

&  Eq.  604;  Regina  v.  Garner,  1  Den.  232;    Smith    v.    Commonwealth,    10 

C.  C.  329;  Regina  v.  Laugher,  2  C.  Gratt.    (Va.)    734;    Bob  v.   State,  32 

&  K.  225,  61  E.  C.  L.  224;   Rex  v.  Ala.  560.    See  also  Rex  v.  Upchurch, 

Pountney,  7  C.  &  P.  302,  32  E.  C.  L.  1  Moo.  C.  C.  465;  Regina  v.  Taylor, 

625;    Regina  v.   Taylor,   8   C.   &   P.  8  C.  &  P.  733,  34  E.  C.  L.  990;  Reix 

733,  34  E.  C.  L.  990;  United  States  v.  Simpson,  1  Moo.  C.  C.  410;   Rex 

v.  Stone,  8  Fed.  232;   State  v.  Rob-  v.  Parratt,  4  C.  &  P.  570;  19  E.  C.  L. 

erts,  1  Dev.  L.  (N.  Car.)  259;  More-  654;  Regina  v.  Hearn,  C.  &  M.  109, 

head  v.  State,  9  Hump.  (Tenn.)  634.  41  B.  C.  L.  65;   State  v.  Brockman, 

See  also  Young  v.  Commonwealth,  46  Mo.  566;  State  v.  Whitfield,  70  N. 

8   Bush    (Ky.)    366,   370;    Jones   v.  Car.  356;  Newman  v.  State,  49  Ala. 

State,  58  Miss.  349.  9;   Regina  v.  Reeve,  L.  R.  1  C.  C. 

"=  Gregg  V.  State,  106  Ala.  44,  17  362. 
So.  321;  People  v.  Wolcott,  51  Mich. 
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tion  or  the  prisoner.'*  An  extra  judicial  confession  will  be  excluded 
from  evidence  where  it  is  the  result  of  inducements  previously 
held  out  by  a  magistrate  as  an  examining  officer.""  So  where  the  con- 
fession is  induced  by  a  person  officially  connected  with  the  prose- 
cution, as  the  prosecuting  attorney.""  It  is  the  English  rule  that 
some  person  must  be  named  as  prosecutor,  except-  in  special  cases, 
and  within  the  meaning  of  the  rule  a  private  prosecutor  becomes 
a  person  of  authority.''  But  by  the  decisions  of  state  courts  in  the 
United  States  the  injured  party  is  held  to  be  one  in  authority  without 
regard  to  official  relation  to  the  prosecution."''  So  where  the  injured 
party  was  active  in  the  prosecution  a  confession  made  as  the  result 
of  inducements  held  out  by  him  would  be  inadmissible.  It  has  been 
held,  however,  by  a  federal  court,  that  by  statute  the  district  attorney 
is  the  only  prosecutor  or  recognized  person  in  authority."' 

§  282.  Inducements  by  persons  not  in  authority. — There  is  a 
great  difference  of  opinion  among  the  authorities  as  to  whether  a 
confession  made  to  a  person  who  has  no  authority  in  the  matter, 
after  an  inducement  held  out  by  that  person,  is  receivable  in  evi- 
dence."* In  a  recent  case  it  was  said:  "It  is  well  settled,  as  a  gen- 
eral rule,  to  which  there  may  be  exceptions,  as  in  the  case  of  young 
persons  of  immature  minds,  that  inducements  of  advantage  or  of 
harm  presented  to  the  mind  of  the  accused,  in  order  to  have  the  effect 
to  exclude  proof  of  his  confessions,  must  have  come  from  a  person 

"United  States  v.  Stone,  8  Fed.  E.  C.  L.  754;  Rex  v.  Jones,  R.  &  R. 

232;    Smith    v.    Commonwealth,    10  C.  C.  152;   Rex  v.  Griffin,  R.  &  R. 

Gratt   (Va.)   734.     But  see  Rex  v.  C.  C.  151.     See  also  United  States 

Clewes,  4  C.  &  P.  221,  19  E.  C.  L.  v.  Stone,  8  Fed.  232. 

485.  "Newman  v.  State,  49  Ala.  9;  La- 

"Rex  V.  Cooper,  5  C.  &  P.  535,  cey  v.  State,  58  Ala.  385;  Murphy  v. 

24  E.  C.  Lu  694;   Commonwealth  v.  State,    63    Ala.    1,   3;    Beckham    v. 

Harman,    4   Pa.    St.    269;    see   also  State,  100  Ala.  15,  14  So.  859;  Frain 

Simon  v.  State,  5  Fla.  285.  v.    State,    40    Ga.    529;    People    v. 

•"Simmons  v.  State,  61  Miss.  243;  Smith,  15  Cal.  408;   Commonwealth 

Robinson  v.  People,  159  111.  115,  42  v.  Chabhock,  1  Mass.  144;   State  v. 

N.   E.   375;    Pwple  v.   Clarke,   105  Brockman,    46    Mo.    566;    State   v. 

Mich.  169,  62  N.  W.  1117.  Roberts,  1  Dev.   L.    (N.   Car.)   259; 

"Rex  V.  Thompson,  1  Leach  C.  C.  State  v.  Whitfield,  70  N.  Car.  356; 

325;    Rex   v.    Cass,   1   Leach   C.    C.  State  v.  Walker,  34  Vt.  296. 

328n;   Rex  v.  Warickshall,  1  Leach  "United  States  v.   Stone,   8  Fed. 

C.   C.  298;   Rex  v.  Parratt,  4  C.  &  232. 

P.  570,  19  E.  C.  L.  654;   Regina  v.  siparke,  B.  in  Rex  v.  Spencer,  7 

Heam,  C.  &  M.  109,  41  E.  C.  L.  65;  C.  &  P.  776,  32  E.  C.  L.  867.     See, 

Rex  V.  Partridge,  7  C.  &  P.  551,  32  also,  note  in  6  Am.  St.  246,  247. 
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in  authority — as  that  word  has  come  to  be  understood  in  tiiis  coimee- 
tion — or  must  have  been  presented  under  such  circumstances  as  to 
be  likely  to  lead  the  accused  to  suppose  that  they  were  made  with 
the  sanction  of  a  person  in  authority."'"  This  seems  to  be  the  doc- 
trine in  England  at  present,  and  the  prevailing  doctrine  in  the 
United  States.''  In  some  of  the  decisions  the  rule  has  been  laid 
down  that  where  any  person  tells  the  prisoner  that  it  will  be  better 
for  him  to  confess,  the  confession  will  always  be  excluded  from  the 
evidence."^  But  according  to  other  decisions,  the  rule  which  has 
often  been  sanctioned  as  most  in  accord  with  reason  is,  that  where 
an  inducement  to  confess  has  been  held  out  by  a  person  not  in 
authority  the  court  should  admit  or  exclude  the  confession  accord- 
ing as  it  shall  determine,  from  the  circumstances  of  the  case,  that 
the  inducements  held  out  were  or  were  not  sufficient  to  overcome 
the  mind  of  the  prisoner,'*  and  likely  to  cause  an  untrue  confession. 


283.     Confidential  coimmunications. — The  fact  that  a  confession 


"State  v.  Holden,  42  Minn.  350, 
44  N.  W.  123. 

"Rex  V.  Gibbons,  1  C.  &  P.  97, 
12  E.  C.  L.  66;  Rex  v.  Tyler,  1  C. 
&  P.  129,  12  E.  C.  L.  85;  Regina 
V.  Taylor,  8  C.  &  P.  733.  34  B.  C. 
L.  990;  United  States  v.  Stone,  8 
Fed.  232;  Young  v.  Commonwealth, 
8  Bush.  (Ky.),  366;  Commonwealth 
v.  Flood,  152  Mass.  529;  Common- 
wealth V.  Myers,  160  Mass.  530,  36 
N.  E.  481;  State  v.  Habbib,  18  R.  I. . 
558;  Thompson  v.  State,  19  Tex. 
App.  593,  616;  Shifflet  v.  Common- 
wealth, 14  Gratt.  (Va.),  652.  See, 
also.  State  v.  Potter,  18  Conn.  166; 
Commonwealth  v.  Morey,  1  Gray 
(Mass.),  461;  Huffman  v.  State,  130 
Ala.  89,  30  So.  394. 

"Rex  v.  Dunn,  4  C.  &  P.  543,  19 
E.  C.  L.  641;  Rex  v.  Slaughter,  4 
C.  &  P.  544,  19  E.  C.  L.  641,  n.; 
Rex  v.  Kingston,  4  C.  &  P.  387,  19 
E.  C.  L.  387;  Rex  v.  Clewes,  4  C. 
&  P.  221,  19  B.  C.  L.  485;  Rex  v. 
Walkley,  6  C.  &  P.  175,  25  E.  C.  L. 
380;  Rex  v.  Thomas,  6  C.  &  P.  353, 
25  E.  C.  L.  470.    See,  also,  Byrd  v. 


State,  68  Ga.  661;  Johnson  v.  State, 
61  Ga.  305. 

"Jones  V.  State,  58  Miss.  349, 
354;  State  v.  Guild,  10  N.  J.  L.  192, 
18  Am.  Dec.  404;  State  v.  Carroll, 
30  S.  Car.  85,  14  Am.  St  883.  See, 
also.  State  v.  Kirby,  1  Strobh.  L. 
(S.  C),  155;  Beggarly  v.  State,  8 
Baxt.  (Tenn.),  520.  This  certainly 
seems  to  be  the  better  rule  where 
the  confession  is  induced  by 
threats,  and  it  has  been  applied  in 
many  cases,  as  already  shown, 
where  physical  violence  is  threat- 
ened by  a  mob,  or  the  like.  See, 
also,  note  in  6  Am.  St  247.  If,  how- 
ever, by  "person  in  authority"  is 
meant  any  person  who  has  the  right 
or  power,  or  apparent  right  or 
power,  to  fulfill  the  promise  or 
carry  out  the  threat,  as  seems  to  be 
what  is  meant  by  the  use  of  thqt 
term  in  some  of  the  cases,  it  may 
be  correctly  stated  that  the  induce- 
ment must  be  by  some  i>crson  in 
authority,  and  this  view  would 
reconcile  many  of  the  conflicting 
decisions. 
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was  made  to  a  third  person  in  confidence  will  not  necessarily  ren- 
der it  inadmissible.''^  This  is  true,  even  though  it  was  made  un- 
der a  solemn  pledge  or  promise  of  secrecy  confirmed  by  an  oath.'" 
In  the  absence  of  a  statute  rendering  such  communications  priv- 
ileged the  fact  that  the  confession  was  made  to  a  physician  or 
to  a  spiritual  adviser  does  not  change  the  rule.^^  At  common  law 
such  communications  were  not  privileged  so  as  to  render  the  con- 
fession inadmissible,  but  confidential  communications  between  at- 
torney and  client  were  privileged.  Confessions  made  in  confidence 
and  overheard  by  third  persons  are  also  admissible  under  the  rule.'* 

§  284.  Appeal  to  moral  or  reli^ous  sentiments — Collateral  in- 
ducements.— The  inducement  offered  a  prisoner  to  confess  must, 
to  exclude  the  confession,  be  of  a  worldly  or  temporal  nature,  and 
the  fact  that  a  prisoner  was  led  to  make  a  confession  as  the  result 
of  an  appeal  to  his  religious  or  moral  sentiments,  his  spiritual  hopes 
or  fears,  will  not  suffice  to  exclude  the  confession.'^  So,  also,  a 
confession,  obtained  by  a  promise  of  some  collateral  benefit  or  boon, 
no  hope  or  favor  being  held  out  in  respect  to  the  prosecution  for  the 
crime  charged,  may  be  admissible.'* 


"Rex  V.  Shaw,  6  C.  &  P.  372,  25 

B.  C.  L.  480;  Rex  v.  Thomas,  7  C.  & 
P.  345,  32  E.  C.  L.  648;  State  v.  Dar- 
nell, 1  Houst.  Cr.  Cas.  (Del.)  32l; 
State  v.  Thomson,  Kirby  (Conn.), 
345;  R.  V.  Wild,  1  Mood.  Cr.  Cas. 
452;  Rex  v.  Court,  7  C.  &  P.  486; 
Rex  V.  Glvney,  Jebb  Cr.  Cas.  15; 
Reglna  v.  Sleeman,  6  Cox.  C.  C.  245. 

™Rex  V.  Shaw,  6  C.  &  P.  372; 
Commonwealth  v.  Knapp,  9  Pick. 
496;   State  v.  Darnell,  1  Houst.  Cr. 

C.  321. 

"R.  V.  Gilham,  1  Mood  Cr.  Cas. 
186;  Commonwealth  v.  Drake,  15 
Mass.  161. 

"  Rex  V.  Simmons,  6  C.  &  P.  510, 
25  B.  C.  L.  565;  Woolfolk  v.  State, 
85  Ga.  69;  Commonwealth  v.  Good- 
win, 186  Pa.  St.  218,  40  Atl.  412. 

"  Commonwealth  v.  Flood,  152 
Mass.  529;  State  v.  Staley,  14  Minn. 
105;  Smith  v.  Commonwealth,  10 
Gratt  (Va.),  734;  Rex  v.  Gibney, 
Jebb   C.   C.    15;    Rex  v.   Gilham,   1 


Mood  C.  C.  186;  Rex  v.  Wild,  1  Moo. 
C.  C.  452;  Reglna  v.  Sleeman,  6 
Cox  C.  C.  245;  Commonwealth  v. 
Drake,  15  Mass.  161;  Rafe  v.  State, 
20  Ga.  60;  Matthews  v.  State,  9  Lea 
(Tenn.),  128,  42  Am.  R.  667;  State 
V.  Crank,  2  Bailey  L.  (S.  Car.),  66, 
23  Am.  Dec.  117;  Woolfolk  v.  State, 
85  Ga.  69,  11  S.  E.  814. 

"Stone  V.  State,  105  Ala.  60,  17 
So.  114;  Cox  V.  People,  80  N.  Y.  500; 
State  V.  Cruse,  74  N.  Car.  491;  State 
V.  Tatro,  50  Vt.  483  (promise  of  re- 
lease from  solitary  confinement  and 
privilege  of  seeing  other  prisoners) ; 
Smith  V.  Commonwealth,  10  Gratt 
(Va.),  734;  State  v.  Hopkins,  13 
Wash.  5;  Rex  v.  Lloyd  (privilege  of 
seeing  his  wife);  Rex  v.  Green,  6 
C.  &  P.  653,  25  B.  C.  L.  623.  See, 
also,  State  v.  Carrick,  16  Nev.  120; 
Cropper  v.  United  States,  1  Morr. 
(Iowa),  259;  State  v.  Wentworth,  37 
N.  H.  196,  218;  Mcintosh  v.  State, 
52    Ala.    355;    Hoober   v.    State,    81 
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§  285.  Confessions  obtained  by  artifice  or  fraud.— If  the  confes- 
sion is  voluntary  it  should  not  be  excluded,  even  though  artifice,  de- 
ception or  falsehood  may  have  been  used  to  obtain  it.^^  Thus,  a 
confession  made  to  a  detective  under  the  guise  of  a  friend  or  fel- 
low prisoner,  or  under  misrepresentations,  has  been  held  admis- 
sible.'' But  where  confessions  were  made  to  a  detective  who  falsely 
pretended  to  be  an  attorney  and  counsel  of  the  accused,  they  were 
held  inadmissible,"  and  if  there  is  reason  to  suppose  that  the  induce- 
ment held  out  was  calculated  to  cause  an  untrue  confession,  or  such 
as  to  render  it  involuntary,  it  should  not  be  received.'* 

§  286.  Confessions  while  intoxicated  or  asleep. — The  mere  fact 
that  a  person  was  intoxicated  when  he  made  a  confession  does  not 
render  it  inadmissible,  the  fact  of  intoxication  affecting  the  weight 
of  the  confession  rather  than  its  competency.'*  But  a  confession 
made  by  one  so  much  under  the  influence  of  liquor  as  not  to  imder- 
stand  what  he  was  confessing  is  not  evidence  of  guilt,'"  and  where 
Ala.  51;  People  v.  Smalling,  94  Cal.      27  N.  W.  539,  1  Am.  St.  501.    See, 


112  (to  obtain  release  of  sister) ; 
State  V.  Grant,  22  Me.  171. 

"Cornwall  v.  State,  91  Ga.  277, 
18  S.  E.  154;  Commonwealth  v. 
Goodwin,  186  Pa.  St.  218,  40  Atl. 
412;  King  v.  State,  40  Ala.  314; 
Stone  V.  State,  105  Ala.  60;  Burton 
V.  State,  107  Ala.  108;  Wiggington 
V.  Commonwealth,  92  Ky.  282,  287; 
State  V.  Staley,  14  Minn.  105;  State 
V.  Phelps,  74  Mo.  128;  State  v. 
Rush,  95  Mo.  199;  Heldt  v.  State, 
20  Neb.  492,  57  Am.  R.  835;  State 
V.  Harrison,  115  N.  Car.  706,  708, 
20  S.  E.  175;  People  v.  Wentz,  37 
N.  Y.  303;  People  v.  McCallajn,  103, 
N.  Y.  587,  598,  9  N.  E.  502. 

"King  V.  State,  40  Ala.  314;  Stone 
V.  State,  105  Ala.  60;  State  v.  Rush, 
95  Mo.  199;  Price  v.  State,  18  Ohio 
St.  418;  Burton  v.  State,  107  Ala. 
108;  State  v.  Brooks,  92  Mo.  542,  5 
S.  W.  257;  Heldt  v.  State,  20  Neb. 
492,  57  Am.  R.  835;  Page  v.  Com- 
monwealth, 27  Gratt.  (Va.)  954; 
Cornwall  v.  State,  91  Ga.  277,  18 
S.  E.  154. 

"People  V.  Barker,   60  Mich  277, 


also.  State  v.  Russell,  83  Wis.  330, 
337;  People  v.  Stewart,  75  Mich.  21, 
42  N.  W.  662;  Cotton  v.  State,  87 
Ala.  75,  e  So.  396. 

''See  Rex  v.  Derrington,  2  C.  & 
P.  418;  Burley's  Case,  2  Starkle 
Ev.  12  n;  People  v.  Barker,  60 
Mich.  279,  27  N.  W.  539,  1  Am.  St. 
501;  State  v.  Fredericks,  85  Mo. 
145;  Commonwealth  v.  Hanlon,  3 
Brews.   (Pa.),  461. 

"Eskridge  v.  State,  25  Ala.  30; 
Lester  v.  State,  32  Ark.  727;  People 
V.  Ramirez,  56  Cal.  533,  38  Am.  R. 
73;  State  v.  Feltes,  51  Iowa,  495; 
Commonwealth  v.  Howe,  9  Gray 
(Mass.),  110;  State  v.  Grear,  28 
Minn.  426,  41  Am.  R.  296;  Whit- 
ney V.  State,  8  Mo.  165;  Williams  v. 
State,  12  Lea  (Tenn.)  211;  Lienpo  v. 
State,  28  Tex.  App.  179;  White  v. 
State,  32  Tex.  Cr.  App.  625,  25 
S.  W.  784.  Se«,  also.  Hart  v.  Miller, 
29  Ind.  App.  222,  64  N.  E.  239,  245. 

»°  Lester  v.  State,  32  Ark.  727; 
Commonwealth  v.  Howe,  9  Gray 
(Mass.),  110;  State  v.  Grear,  28 
Minn.    426,    41    Am.    R.    296.      See 
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an  oflBcer  procured  the  intoxicatioii  of  a  prisoner  and  by  obtaining 
his  confidence  induced  him  to  confess,  such  confession  was  held  not 
admissible.'^  It  has  also  been  held  that  statements  made  by  the  de- 
fendant in  a  criminal  case  while  asleep,  are  not  admissible  in  evi- 
dence as  a  confession.*" 

§  287.     Confessions  by  persons  nnder  arrest  or  in  custody. — The 

fact  that  a  confession  was  made  by  the  accused  while  under  arrest 
or  ia  custody  will  not  render  it  involuntary  so  as  to  exclude  it  from 
evidence,  xmless  there  is  also  proof  that  it  was  induced  by  hope 
or  fear,*'  and  it  is  not  necessary  that  the  confession  should  be  pre- 


State  V.  Feltes,  51  Iowa,  495.  It 
is  generally  a  question  for  the  jury. 
See,  also.  Finch  v.  State,  81  Ala. 
41,  1  So.  565. 

"  McCabe  v.  Commonwealth, 
(Pa.),  8  Atl.  45.  See,  also,  Flagg  v. 
People,  40  Mich.  706,  709.  But  com- 
pare People  V.  Ramsey,  56  Cal.  533, 
38  Am.  R.  73. 

^  People  v.  Robinson,  19  Cal.  40. 
It  may  be  a  question  for  jury  to 
determine  whether  defendant  was 
asleep  or  not.  State  v.  Morgan,  35 
W.  Va.  260. 

The  capacity  to  commit  a  crime 
implies  or  supposes  the  capacity  to 
confess  it.  Martin  v.  State,  90  Ala. 
602,  8  So.  858,  24  Am.  St.  844; 
State  V.  Guild,  10  N.  J.  L.  163, 
18  Am.  Dec.  404.  And  it  has  been 
said  that  substantially  the  same 
rule  applies  to  persons  claiming  to 
be  insane  or  of  unsound  mind,  that 
is,  mere  unsoundness  of  mind  will 
not  of  itself  and  without  reference 
to  its  extent  necessarily  exclude  the 
confession,  and  the  weight  to  be 
given  to  it  is  usually  for  the  jury 
to  determine.  Hart  T.  Miller,  29 
Ind.  App.  222,  64  N.  B.  239;  Gilletfs 
Ind.  &  Col.  Ev.  §  liaf  As  to  confes- 
sions by  infants,  see  authorities 
above  cited  and  Burton  v.  State,  107 
Ala.  108,  18  So.  284;  State  v.  Bos- 
tick,  4  Harr.  (Dela.),  563;  Rex  v. 
Thornton,  1  Moo.  C.  C.  27. 


"^  United  States  v.  Nardello,  4 
Mackey  (D.  C),  503;  King  v.  State, 
40  Ala.  314;  Calloway  v.  State,  103 
Ala.  27,  15  So.  821;  Austin  v.  State, 
14  Ark.  555;  Youngblood  v.  State, 
35  Ark.  35;  People  v.  Long,  43  Cal. 
444;  People  v.  Ramirez,  56  Cal.  533, 
38  Am.  R.  73;  Stephen  v.  State, 
11  Ga.  225;  State  v.  McLaughlin, 
44  Iowa,  82;  State  v.  Ingram,  16 
Kan.  14;  State  v.  Simon,  15  La.  Ann. 
568;  State  v.  Jones,  47  La.  Ann. 
1524;  Commonwealth  v.  Preece,  140 
Mass.  276;  Commonwealth  v.  Shee- 
han,  163  Mass.  170,  39  N.  E.  791; 
People  V.  McCuUough,  81  Mich.  25; 
State  V.  Rush,  95  Mo.  199;  People 
V.  Druse,  103  N.  Y.  655;  People  v. 
Chapleau,  121  N.  Y.  266,  24  N.  E. 
469;  People  v.  Cassidy,  133  N.  Y. 
612,  30  N.  B.  1003;  State  v.  Efler, 
85  ^f.  Car.  585;  Price  v.  State,  18 
Ohio  St.  418;  Commonwealth  v.  Mc- 
Gowan,  2  Pars.  Eq.  Cas.  (Pa.),  341, 
346;  State  v.  Habib,  18  R.  I.  558; 
Wiley  V.  SUte,  3  Coldw.  (Tenn.), 
362;  Keenan  v.  State,  8  Wis.  132. 
The  mere  fear  that  a  prisoner 
would  naturally  feel  as  to  the  con- 
sequences of  a  crime  is  insufficient 
to  render  his  confession  inadmis- 
sible. Hardy  v.  United  States,  3 
App.  Cas.  (D.  C),  35,  48;  Common- 
wealth V.  Sego,  125  Mass.  210,  213; 
Commonwealth  v.  Mitchell,  117 
Mass.  431;  Allen  v.  State,  12  Tex. 
App.  190. 
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ceded  by  an  admonition  placing  the  prisoner  on  his  guard."  Nor 
is  the  rule  altered  by  the  fact  that  the  prisoner  was  manacled  at  the 
time,  or  that  the  ofiBcer  having  him  in  charge  waa  armed.*^  Nor, 
according  to  the  -vreight  of  authority,  is  a  confession,  otherwise  ad- 
missible, to  be  rejected  for  the  reason  that  the  oflBcer  to  whom  it 
was  made  held  the  prisoner  ia  custody  upon  an  invalid  process,  or 
without  any  process  or  legal  right.'* 

§  288.     Effect  of  extraneous  facts  showing  confession  to  be  tme. 

When  the  information  derived  from  a  confession  leads  to  the 
discovery  of  material  facts  which  prove  the  truth  of  the  confession, 
such  facts  themselves  and  that  part  of  the  confession  relating  to 
them  will  be  received  in  evidence  even  though  the  confession  should 
be  shown  to  be  involuntary,  on  the  ground  that  the  discovery  of 
facts  corroborating  the  confession  excludes  the  idea  of  fabrication 
under  undue  influence,'^  and  in  some  jurisdictions  the  entire  oon- 


"  Commonwealth  v.  Hosier,  4  Pa. 
St.  264.  See,  also.  Commonwealth 
V.  Robinson,  165  Mass.  426;  Fergu- 
son V.  State,  31  Tex.  Cr.  App.  93; 
Davis  V.  State,  2  Tex.  App.  588; 
Marshall  v.  State,  5  Tax.  App.  273; 
ante,   §    288,   note   41. 

»  Hopt  V.  People  of  Utah,  110  U. 
S.  574,  4  Sup.  Ct.  202;  Sparf  v. 
United  States,  156  U.  S.  51; 
Pierce  v.  United  States,  160  U. 
S.  355,  16  Sup.  Ct.  321;  State 
v.  Ingram,  16  Kans.  14;  State 
V.  Whitfield,  109  N.  Car.  876;  State 
V.  Gorham,  76  Vt.  365;  Homsby  v. 
State,  94  Ala.  55;  McElroy  v.  State, 
75  Ala.  9. 

"Rex  V.  Thornton,  1  Moo.  C.  C. 
27,  1  Lewln's  Cr.  Cas.  49;  Common- 
wealth V.  Cuffee,  108  Mass.  285; 
Balbo  V.  People,  80  N.  Y.  484.  And 
see  People  v.  Devine,  46  Cal.  45; 
Hoober  v.  State,  81  Ala.  51.  But 
compare  Ackroyd  &  Warburton's 
Case,  1  Lewin's  Cr.  Cas.  49.  In  the 
recent  case  of  Adams  v.  New  York, 
192  U.  S.  585,  24  Sup.  Ct.  372,  it 
is  held  that  private  papers  of  an  ac- 
cused may  be  competent  notwith- 
standing they  were  obtained  in  the 


execution  of  a  search  warrant 
claimed  to  be  Illegal,  and  the  case 
of  Boyd  V.  United  States,  116  U.  S. 
616,  6  Sup.  Ct.  524,  is  distin- 
guished. 

"Daniels  v.  State,  78  Ga.  98,  6 
Am.  St.  238;  United  States  v.  Rich- 
ard, 2  Cranch  (C.  C),  439;  Garrard 
v.  State.  50  Miss.  147;  Belot©  v. 
State,  36  Miss.  96,  72  Am.  Dec.  163; 
State  V.  Garvey,  28  La.  Ann.  925, 
26  Am.  R.  123;  Jane  v.  Common- 
wealth, 2  Met,  (Ky.),  30;  Gates  v. 
People,  14  111.  433;  People  v.  Hoy 
Yen,  34  Cai.  176;  Murphy  v.  State, 
63  Ala.  1;  Gregg  v.  State,  106  Ala. 
44,  17  So.  321;  Rusher  v.  State,  94 
Ga.  363,  47  Am.  St.  175;  Common- 
wealth v.  Knapp,  9  Pick.  (Mass.), 
496,  20  Am.  Dec.  491;  Duffy  v.  Peo- 
ple, 26  N.  Y.  588;  Rex  v.  Butcher, 
1  Leach  C.  C.  301  n;  R.  v. 
Grant,  2  East  P.  0.  658;  Rex  v. 
Griffin,  R.  &  R.  C.  C.  151.  See 
elaborate  note  in  53  L.  R.  A.  402, 
for  a  review  of  the  conflicting  au- 
thorities. There  is  practical  una- 
nimity upon  the  proposition  that 
evidence  of  the  facts  so  discovered 
Is    admissible,    although    there    is 
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fession  is,  under  such  circumstances,  deemed  admissible."  Thus, 
a  prisoner's  confession,  though  made  under  inducement,  indicating  the 
location  of  stolen  property,  when  proved  by  finding  the  property  as  in- 
dicated, together  with  all  he  says  directly  connected  with  or  explan- 
atory of  the  discovery,  is  admissible,  but  a  further  confession  that 
he  stole  the  property  would  not  be  admissible.*"  But  if  a  confession 
is  made  and  accompanied  by  the  return  of  the  articles  stolen,  even 
though  inducements  may  have  been  held  out,  such  confession  may 
be  admitted  in  evidence."" 

§  289.  Confessions  of  co-conspirators. — Where  there  is  a  conspir- 
acy between  two  or  more  persons  for  the  purpose  of  committing 
some  unlawful  act,  all  will  be  held  liable  for  the  act  of  any  one 
of  them  done  in  the  commission  of  the  unlawful  act,  but  the  con- 
fession of  one  person  cannot  be  admitted  in  evidence  against  the 
others  after  such  conspiracy  has  come  to  an  end,"^  though  after  the 

much  conflict  as  to  how  far,  if  at 
all,  the  confession  itself  is  admis- 
sible. The  things  found  must,  how- 
ever, be  Identified.  See  note  in  53 
L.  R.  A.  402,  just  referred  to,  and 


the  case  of  Whitley  v.  State,  78 
Miss.  255,  28  So.  852,  there  reported. 

^  Laros  v.  Commonweath,  84 
Pa.  St.  200,  208;  Walker  v.  State, 
2  Tex.  App.  326;  Neeley  v.  State,  27 
Tex.  App.  324,  329;  Strait  v.  State, 
43  Tex.  486.  See  Sampson  v.  State, 
54  Ala.  241;  Frederick  v.  State,  3  W. 
Va.  695.  But  compare  State  v. 
Jones,  46  La.  Ann.  1395,  16  So.  369; 
Yates  V.  State,  47  Ark.  172,  1  S.  W. 
65. 

» Murphy  v.  State,  63  Ala.  1,  4; 
Banks  v.  State,  84  Ala.  430;  Yates 
V.  State,  47  Ark.  172,  1  S.  W.  65; 
Beery  v.  United  States,  2  Colo.  186; 
State  V.  Mortimer,  20  Kans.  93; 
State  V.  George,  15  La.  Ann.  145; 
Garrard  v.  State,  50  Miss.  147,  152; 
State  V.  Due,  27  N.  H.  256;  State  v. 
Winston,  116  N.  Car.  990,  21  S.  B. 
37;  Deathridge  v.  State,  1  Sneed 
(Tenn.),  75,  80;  Rice  v.  State,  3 
Heisk.  (Tenn.)  215.  See,  also.  Peo- 
ple V.  Hoy  Yen,  34  Cal.  176. 


•"  Rex  V.  Griffin,  R.  &  R.  C.  C.  151; 
Rex  V.  Jones,  R.  &  R.  152;  United 
States  V.  Negro  Richard,  2  Cranch 
(C.  C),  439.  And  see  Beery  v. 
United  States,  2  Colo.  186;  Fred- 
rick v.  State,  3  W.  Va.  695. 

"United  States  v.  Hartwell,  3 
Cliff.  (U.  S.)  221;  Logan  v.  United 
States,  144  U.  S.  263;  Gore  v.  State, 
58  Ala.  391;  Porter  v.  State,  55  Ala. 
95;  Polk  V.  State,  45  Ark.  165; 
People  V.  English,  52  Cal.  212; 
Jenkins  v.   State,   35   Fla.   738,   So. 

48  Am.  St  267;  Spies  v.  People,  122 
111.  1,  12  N.  E.  865,  3  Am.  St.  320; 
Card  v.  State,  109  Ind.  415,  9.  N.  B. 
591;  State  v.  Arnold,  48  Iowa,  566; 
State  V.  Rogers,  54  Kans.  683,  Pac; 
Miller  v.  Commonwealth,  78  Ky. 
1,5,  39  Am.  R.  194;  State  v.  Jack- 
son, 29  La.  Ann.  354;  Common- 
wealth V.  Thompson,  99  Mass.  444; 
Lynes  v.  State,  36  Miss.  617;  State 
V.  Melrose,  98  Mo.  594;  Priest  v. 
State,  10  Neb.  393;  State  v.  Larkin, 

49  N.  H.  36,  6  Am.  R.  456;  People 
v.  Gorham,  16  Hun  (N.  Y.),  93;  Peo- 
ple V.  McQuade,  110  N.  Y.  284;  Pat- 
ton  V.  State,  6  Ohio  St.  467;  Rufer 
V.  State,  25  Ohio  St.  464;   Heine  v. 
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conspiracy  has  been  established  by  other  evidence,"^  the  declarations 
of  one  of  them  made  during  the  pendency  of  the  unlawful  enter- 
prise, or  at  the  time  of  the  commission  of  the  unlawful  act,  and 
in  furtherance  of  the  imlawful  enterprise,  are  not  only  evidence 
against  himself,  but,  as  a  part  of  the  res  gestae,  are  also  admissible 
in  evidence  against  the  rest  of  the  party ."^ 

§  290.  Confessions  of  co-defendants. — ^Where  two  or  more  per- 
sons are  charged  with  a  joint  offense  and  on  the  same  indictment,  but 
the  commission  of  the  crime  charged  was  not  the  result  of  a  con- 
spiracy, neither  of  the  defendants  can  affect  the  other  by  a  confes- 
sion of  the  charge,  or  any  material  part  thereof.^*    Thus,  where  two 

Spies  V.  People,  122  111.  1,  12  N.  B. 
865,  3  Am.  St.  320. 

'^United  States  v:  Hinman,  1 
Bald.  (U.  S.)  292;  United  States  v. 
Gooding,  12  Wheat.  (U.  S.),  460, 
469;  Smith  v.  State,  52  Ala.  407; 
Lawson  v.  State,  32  Ark.  220;  Peo- 
ple V.  Geiger,  49  Gal.  643;  Solander 


Commonwealth,  91  Pa.  St.  145; 
Riggs  V.  State,  6  Coldw.  (Tenn.), 
517;  Phillips  v.  State,  6  Tex.  App. 
364;  Tillery  v.  State,  24  Tex  App. 
251,  5  Am.  St.  882;  Metcalfe  v.  Con- 
ner, Litt.  Sel.  Cas.  497,  12  Am.  Dec. 
340;  Rex  v.  Appleby,  3  Stark.  33,  3 
E.  C.  L.  582;  Rex  v.  Turner,  1 
Mood.  Cr.  Cas.  347. 

"^Metcalfe  v.  Conner,  Litt.  Sel. 
Cas.  497,  12  Am.  Dec.  340;  United 
States  V.  Wilson,  1  Baldw.  (U.  S.), 
78;  American  Fur  Co.  v.  United 
States,  2  Pet.  (U.  S.),  358;  Mc- 
Anally  v.  State,  74  Ala.  9;  Rowland 
V.  State,  45  Ark.  132;  People  v. 
Bentley,  77  Cal.  7,  18  Pac.  799,  11 
Am.  St.  225;  State  v.  Shields,  45 
Conn.  256;  Belcher  v.  State,  125  Ind. 
419;  State  v.  Buchanan,  35  La.  Ann. 
89;  Commonwealth  v.  Crownin- 
shield,  10  Pick.  (Mass.),  497;  Peo- 
ple V.  Parker,  67  Mich.  222;  Garrard 
V.  State,  50  Miss.  147;  State  v. 
Walker,  98  Mo.  95;  State  v.  English, 
14  Mont.  399,  36  Pac.  815;  State  v. 
Larkin,  49  N.  H.  39;  Tarbox  v. 
State,  38  Ohio  St.  581;  Common- 
wealth V.  Bberle,  3  S.  &  R.  (Pa.),  9; 
Preston  v.  State,  4  Tex.  App.  186; 
Wicks  V.  State,  28  Tex  App.  448; 
Brown  v.  Commonwealth,  86  Va. 
935;  Regina  v.  Brittain,  3  Cox  C.  C. 
77;  McDonald  v.  People,  126  111. 
150,     18  N.  E.  817,  9  Am.  St.  547; 


V.  People,  2  Colo.  48;  Horton  v. 
State,  66  Ga.  690;  Spies  v.  People, 
122  111.  1,  12  N.  E.  865,  3  Am.  St. 
320;  Williams  v.  State,  47  Ind.  568; 
State  V.  Hudson,  50  Iowa,  157;  Cor- 
nelius V.  Commonwealth,  15  B. 
Mon.  (Ky.),  539;  Commonwealth  v. 
Tivnon,  8  Gray  (Mass.),  375,  69  Am. 
Dec.  248;  State  v.  Melrose,  98  Mo. 
594;  State  v.  Ellis,  101  N.  Car.  765, 
7  S.  E.  704,  9  Am.  St.  49;  State  v. 
Fitzhugh,  2  Ore.  227;  Brandr  v. 
Commonwealth,  94  Pa.  St.  290; 
State  V.  Cardoza,  11  S.  Car.  195; 
Zumwalt  V.  State,  5  Tex.  App.  521; 
McFadden  v.  State,  28  Tex.  App. 
241,  14  S.  W.  128;  Clark  v.  State,  28 
Tex.  App.  189,  19  Am.  St.  817; 
Sands,  v.  Commonwealth,  21  Gratt. 
(Va.),  871;  Metcalfe  v.  Conner,  Litt. 
Sel.  Cas.  497,  12  Am.  Dec.  340; 
Stovall  V.  Farmers',  &c.  Bank,  8 
Smed.  &  Mar.  (Miss.)  305,  47  Am. 
Dec.  85;  McCaskey  v.  Graff,  23  Penn. 
St.  321,  62  Am.  Dec.  336. 

°*Gore  V.  State,  58  Ala.  391;  State 
V.  Weasel,  30  La.  Ann.  919;  State  v. 
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defendants  are  charged  with  adultery,  the  confession  of  one  in  the 
absence  of  the  other  is  not  admissible  in  evidence  against  the  absent 
defendant,  for  it  is  well  settled  law,  in  such  cases,  that  a  confes- 
sion is  evidence  only  against  the  person  who  makes  the  confession, 
and  is  not  admissible  against  another  merely  because  the  latter  is 
jointly  indicted  with  him.°'  But  where  several  prisoners  axe  tried 
jointly  for  the  same  crime  a  confession  by  one  of  them  is  admissi- 
ble against  himself,  even  though  it  may  tend  to  implicate  the  others ;'" 
and  even  if  such  confession  tends  to  prejudice  the  jury  against  the 
co-defendants  such  confession  should,  nevertheless,  be  received,  but 
instructions  should  be  given  by  the  court  to  the  jury,  upon  proper 
request,  as  to  the  proper  application  and  effect  of  the  confession."'' 
It  has  been  held,  however,  that  even  upon  a  separate  trial  of  one 
indicted  jointly  with   others  for  murder,   although  no   conspiracy 


Johnson,  47  La.  Ann.  1225;  Com- 
monwealth, v.  Ingram,  7  Gray 
(Mass.),  46;  Commonwealth  v. 
Thompson,  99  Mass.  444;  Browning 
V.  State,  30  Miss  656;  State  v. 
Berry,  24  Mo.  App.  466;  Spencer  v. 
State,  31  Tex.  64;  State  v.  Fuller,  39 
Vt.  74;  Kollock  v.  State,  88  Wis. 
663,  60  N.  W.  817.  So,  where  a  con- 
fession was  made  by  one  in  the 
presence  of  another,  it  was  held 
that  the  latter's  silence  or  failure 
to  make  any  explanation  could  not 
be  used  against  him.  Common- 
wealth v.  McDermott,  123  Mass. 
441;  Commonwealth  v.  Walker,  13 
Allen  (Mass.),  570.  But  see  Zum- 
wall  v.  State,  5  Tex.  App.  521.  So, 
as  a  general  rule,  confessions  of 
strangers  testified  to  by  third  per- 
sons, are  not  admissible  either  to 
implicate  or  exculpate  the  accused. 
Morrison  v.  State,  5  Ohio  438; 
Snow  V.  State,  58  Ala.  372,  375;  Peo- 
ple V.  Hall,  94  Cal.  595;  30  Pac.  7; 
Greenfield  v.  People,  85  N.  Y.  75, 
39  Am.  R.  636;  State  v.  Fletcher, 
24  Ore.  295,  300,  33  Pac.  575;  Davis 
T.  Commonwealth  (Ky.),  23  S.  W. 
585;  Hauk  v.  State,  148  Ind.  238,  263, 
46  N.  E.  127. 


"  Gore  v.  State,  58  Ala.  391;  Frost 
V.  Commonwealth,  19  B.  Mon. 
(Ky.),  362;  Commonwealth  v. 
Thompson,  99  Mass.  444.  To  the 
same  effect  see  State  v.  Berry, 
24  Mo.  App.  466,  471;  Porter  v. 
State,  55  Ala.  95;  Metcalfe  v,  Con- 
ner, Litt.  Sel.  Cas.  497,  12  Am.  Dec. 
340;  Priest  v.  State,  10  Neb.  393. 

"'Ackerson  v.  People,  124  111.  563, 
16  N.  E.  847;  Commonwealth  v. 
Ingrahm,  7  Gray  (Mass.),  46;  State 
V.  Berry,  24  Mo.  App.  466,  471;  State 
V.  Brite,  73  N.  Car.  26;  Fife  v.  Com- 
monwealth, 29  Pa.  St.  429;  State  v. 
Fuller,  39  Vt.  74.  And  see  State  v. 
Dodson,  16  S.  Car.  453;  State  v. 
Donelon,  45  La.  Ann.  744,  12  So. 
922;  State  v.  Forenier,  68  Vt.  262,  35 
Atl  178;  Rex.  v.  Clewes,  4  C.  &  P. 
221;  Rex  v.  Hearne,  4  C.  &  P.  215. 

"Ackerson  v.  People,  124  111.  563, 
16  N.  E.  847;  State  v.  Johnson,  47 
La.  Ann.  1225;  Commonwealth  v. 
Ingraham,  7  Gray  (Mass.),  46;  State 
v.  Berry,  24  Mo.  App.  466;  State  v. 
Workman,  15  S.  Car.  540;  State  v. 
Dodson,  16  S.  Car.  453;  State  v.  Ful- 
ler, 39  Vt.  74. 
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was  alleged,  the  acts,  appearance  or  declarations  of  either  of  them, 
if  part  of  the  res  gestae,  are  admissible  for  the  purpose  of  presenting 
the  situation  at  the  time  of  the  alleged  murder.'* 

§  291.  Confessions  of  agents. — The  confession  of  an  agent  may, 
of  course,  be  admissible  against  himself,  but  in  general  no  person  is 
answerable,  criminally,  for  the  acts  of  his  servants  or  agents,  unless 
a  criminal  design  or  intent  is  brought  home  to  him.  It  is  difiBcult, 
therefore,  to  see  how  the  confession  of  an  agent  could  be  admissible 
as  a  confession  of  the  principal  in  ordinary  cases.  The  act  of  the  agent 
may  be  shown  in  evidence,  in  a  proper  case,  to  prove  that  such  an  act 
was  done,  but  how  the  principal  may  be  affected  thereby,  in  a  crim- 
inal prosecution,  is  an  entirely  different  question.®'  The  declara- 
tions of  the  agent,  however,  may  be  admissible  against  the  principal, 
in  a  proper  case,  upon  a  prosecution  for  crime  as  well  as  in  a  civil 
action.  Thus,  it  has  been  held  that  whatever  an  agent  says  in  refer- 
ence to  the  business  in  which  he  is  at  the  time  employed,  and  within 
the  scope  of  his  authority,  is  said  by  the  principal,  and  may  be 
admitted  against  the  latter  as  well  in  a  criminal  case  as  in  a  civil 
ease.^""  But  it  is  otherwise  if  the  statement  is  wholly  unauthorized.^"' 
So,  a  statement  in  court  by  the  prisoner's  attorney,  without  the 
prisoner's  consent,'"^  or  in  the  pleadings,  prepared  wholly  by  counsel, 
amounting  to  a  confession  of  guilt,  has  been  held  not  admissible  as 
a  confession  of  the  prisoner.'"' 

§  292.  Proof  of  corpus  delicti. — A  judicial  admission  of  guilt, 
as  a  plea  of  guilty  in  open  court,  will  sustain  a  conviction  without 
proof  of  the  corpus  delicti;'"*  but  it  is  well  settled  in  the  United 
States    that    an    extra-judicial    confession    will    not    be    received 

"St.    Clair  v.   United   States,   154  '"Lambert  v.  People,   6  Abb.   N. 

U.   S.  134,  14  Sup.   Ct.  1002.  Cas.   (N.  Y.  Ct.  App.),  181. 

"  Lord   Melville's    Case,   29    How.  ^^  Nels  v.  State,  2  Tex.  280;  Clay- 

St.  Tr.  549,  764;  The  Queen's  Case,  2  ton  v.  State,  4  Tex.  App.  515;  Slmco 

Bred.    &   Bing.    284,    306.     But   see  v.  State,  9  Tex.  App.  338. 

Rex  V.  Gutch,  1  M.  &  M.  433,  437;  "=  Cooley   v.    State,    55    Ala.   163; 

Rex  V.  Almon,  5  Burr.  2686;  Rex  v.  Commonwealth,  v.  Lannan,  13  Allen 

Walter,    3    Esp.    21;    Southwick    v.  (Mass.),  563. 

Stevens,  10  Johns.  N.  Y.  443.  "*  State    v.    Lamb,    28    Mo.    218; 

""American    Fur    Co.    v.    United  Dantz   v.   State,   87   Ind.   398;    Att'y 

States,  2  Pet.    (U.  S.),  358;   United  General  v.  Mlco,  Hardres,  137,  139; 

States  V.    Gooding,   12   Wheat.    (U.  Hawkins'  PL  Cr.  b.  2,  c.  31,  §§  1-3. 

S.),  460,  468.    Also  see  Browning  v.  So,  of  course,  it  may  be  admissible 

State,  33  Miss.  47.  in     evidence.       Commonwealth     v. 

Brown,  150  Mass.  330,  23  N.  B.  49. 
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as  conclusive  and  plenary  evidence,  and  that  there  must  be  also  proof 
of  the  corpus  delicti.^"'  Circumstantial  evidence,  however,  may 
be  sufficient,  and  a  prima  facie  case  will  justify  the  admission  of 
the  confession,  although  the  prosecution  must  still  establish  its 
case  beyond  a  reasonable  doubt.^°°  Thus,  on  a  trial  for  arson,  evi- 
dence that  the  fire  occurred  about  midnight  in  a  portion  of  the  house 
where  there  had  been  no  fire  during  the  day,  and  when  first  dis- 
covered was  burning  on  the  outside,  and  that  in  the  morning  fresh 
tracks  were  found  leading  from  the  road  to  the  house,  was  held  to 
be  sufficient  proof  of  the  corpus  delicti  to  render  defendant's  confes- 


"»Note  to  State  v.  Williams  (7 
Jones  L.  446),  78  Am.  Dec.  254 
United  States  v.  Boese,  46  Fed.  917 
People  V.  Badgley,  16  Wend.  53 
People  V.  Deacons,  109  N.  Y.  374, 
16  N.  E.  676;  State  v.  Davidson,  30 
Vt  377,  73  Am.  Dec.  312;  Gray  v. 
Commonwealth,  101  Pa.  St.  380,  47 
Am.  R.  733;  Bergen  v.  People,  17 
m.  426,  65  Am.  Dec.  672;  South  v. 
People,  98  111.  261;  Williams  v.  Peo- 
ple, 101  111.  382;  note  to  Bradford  v. 
State  (104  Ala.  68),  53  Am.  St.  24, 
26;  note  to  State  v.  Harrison  (66  Vt 
523),  44  Am.  St.  864,  867;  State  v. 
Laliy^r,  4  Minn.  368;  State  v.  Ho- 
gard,  12  Minn.  293;  State  v. 
Knowles,  48  Iowa,  598;  Pitts  v. 
State,  43  Miss.  472;  Brown  v.  State, 
32  Miss.  433;  State  v.  Scott,  39  Mo. 
424;  Smith  v.  SUte,  17  Neb.  358, 
22  N.  W.  780;  Jones  v.  State,  13 
Tex.  168,  62  Am.  Dec.  550;  Matthews 
V.  State,  55  Ala.  187,  28  Am.  R. 
698;  People  v.  Jones,  31  Cal.  565; 
May  v.  People,  92  111.  343;  Stringf el- 
low  V.  State,  26  Miss.  157;  Robinson 
v.  State,  12  Mo.  592.  But  see 
Wheeling's  Case,  1  Leach  Cr.  Cas. 
349,  n;  Rex  v.  Sullivan,  16  Cox.  Cr. 
347,  380;  Rex  v.  Unkles,  Ir.  R.  8  C. 
L.  50. 

"'  Lambright  v.  State,  34  Fla.  564, 
675,  16  So.  582;  Campbell  v.  People, 
159  III.  9.  42  N.  E.  123,  50  Am.  St 


134,  and  note;  State  v.  Keeler,  28 
Iowa,  553;  Brown  v.  State,  1  Tex. 
App.  154;  State  v.  Ab  Chuey,  14 
Nev.  79,  33  Am.  R.  530;  State  v. 
Loveless,  17  Nev.  424,  30  Pac.  1080; 
Stocking  V.  State.  7  Ind.  326;  Mc- 
Cullough  V.  State,  48  Ind.  109;  Peo- 
ple V.  Jones,  123  Cal.  65,  55  Pac. 
698;  Winslow  v.  State,  76  Ala.  42; 
Floyd  V.  State,  82  Ala.  16;  Roberts 
V.  State,  61  Ala.  401;  Gray  v.  Com- 
monwealth, 101  Pa.  St.  380,  47  Am. 
R.  733.  See,  also,  RulofC  v.  Peo- 
ple, 18  N.  Y.  179;  St.  Clair  v.  United 
States,  154  U.  S.  134,  14  Sup.  Ct. 
1002;  State  v.  Brown,  1  Mo.  App.  86; 
State  V.  Phelps,  2  Root  (Conn.),  87; 
note  to  State  v.  Williams  (7  Jones 
L.  446),  78  Am.  Dec.  248,  252,  et 
seq.  Some  of  the  courts,  as  will  be 
seen  from  the  authorities  reviewed 
in  the  note  referred  to,  hold  that 
the  facts  forming  the  basis  of  the 
corpus  delicti,  or  the  fact  that  a 
crime  has  been  committed,  must  be 
proved  by  independent  cogent  evi- 
dence, or  even  beyond  a  reasonable 
doubt,  although  the  existence  of 
the  criminal  agency  need  not  be  so 
proved.  See  as  to  corroboration  in 
case  of  treason,  Willis'  Trial,  15 
How.  St.  Tr.  613,  623;  Francia's 
Trial,  1  Bast's  P.  C.  133;  United 
States  V.  Lee,  2  Cranch  C.  C.  104. 
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sion  admissible.**^  The  decisions  are  not  harmonious,  but  the  under- 
lying principle  in  all  cases  seems  to  be  that  there  should  not  be  a 
conviction  on  a  mere  extra-judicial  confession  without  corroborating 
evidence.  In  some  cases  it  seems  to  have  been  held  that  evidence 
corroborating  the  confession  vras  sufficient,  although  not  going  di- 
rectly to  the  corpus  delicti,  and  in  other  cases  it  has  been,  stated 
that  there  must  not  only  be  other  evidence  of  the  corpus  delicti, 
but  that  it  must  be  established  beyond  a  reasonable  doubt,  and  that 
there  must  also  be  corroborative  evidence  of  the  criminal  agency 
of  the  accused.  The  true  rule,  however,  seems  to  be  that  if  the  com- 
mission of  the  crime  be  established  no  corroborative  evidence  of 
criminal  agency  is  necessary,  and  that  the  confession  may  be  admit- 
ted if  there  is  corroborative  evidence  of  the  corpus  delicti,  although 
such  evidence  ia  itself  may  not  necessarily  establish  the  corpus  delicti 
beyond  a  reasonable  doubt;  for  such  evidence,  when  taken  ia  con- 
nection with  the  confession,  may  be  sufficient  to  establish  his  guilt, 
in  the  minds  of  the  jury  beyond  a  reasonable  doubt,  and  the  court 
cannot  well  decide  that  question  in  ruling  on  the  admissibility  of  the 
confession  where  some  material  evidence  of  the  corpus  delicti  has 
already  been  introduced. 

§293.  Confession  must  relate  to  crime  charged. — ^As  a  general 
rule,  however,  a  confession,  to  be  admissible,  must-  relate  to  the 
ofiense  in  question  and  not  merely  to  a  similar  crime.^"'  But  it 
has  been  held  that  the  matter  confessed  may  be  so  intimately  con- 
nected with  the  crime  charged  that  it  should  be  admitted,  although 
it  may  amount  to  a  confession  of,  or  tend  to  prove  a  different  offense 
as  well.*°^  And  the  fact  that  a  confession  may  include  another 
offense  as  well  as  that  charged,  when  there  can  be  no  separation 
of  the  competent  part  from  that  which  would  be  incompetent  if 

'"Winslow  V.  State,  76  Ala.  42.  60  N.  W.  817;   Gabriel  v.  State,  40 

See,  also,  People  v.  Jones,  123  Cal.  Ala.  357;  State  v.  Cowen,  56  Kans. 

65,  55  Pac.  698.    It  is  not  necessarily  470,  43  Pac.  687;  Commonwealtli.  v. 

error  to  admit  a  confession  in  ad-  Campbell,  155  Mass.  537,  30  N.  B. 

vance  of  proof  of  the  corpus  delicti  72;  Commonwealth  v.  Call,  21  Pick, 

on   condition  that  the  latter  must  (Mass.),     515,    32    Am.    Dec.     284; 

afterwards   be   proved.     People   v.  Youree    v.    Territory     (Ariz.),    29 

Jones,  123  Cal.  65,  55  Pac.  698;  Peo-  Pac.  894. 

pie  V.  Swetland,  77  Mich.  53,  48  N.  '™  State  v.  McDaniel,  39  Ore.  161, 

W.  779.  65  Pac.  520;  State  v.  Baker,  23  Ore. 

'"KoUock  V.  State.  88  Wis.  663,  441,  32  Pac.  161. 
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standing  alone,  will  not  prevent  the  confession  from  being  received 
and  going  to  the  jury  under  proper  instructions.^** 

§  294.  Judicial  confessions. — It  is  a  general  rule  that  a  judicial 
confession,  or  plea  of  guilty  in  open  court,  accepted  and  entered  of 
record,  is  not  mere  evidence  to  go  to  the  jury  on  the  trial  of  the 
cause,  but  is  conclusive  of  the  fact  of  the  defendant's  guilt,***  al- 
though should  such  a  plea  be  refused  by  the  court,  it  cannot,  it  has 
been  held,  be  given  in  evidence  agaiust  him  on  the  trial  of  the 
cause.**^  A  voluntary  confession,  however,  made  under  oath  in  a 
preliminary  hearing  before  a  committing  magistrate,  at  a  coroner's 
inquest  or  before  a  grand  jury,  will,  if  the  witness  has  been  warned 
that  such  confession  may  be  used  against  him  on  a  subsequent 
trial,  be  admitted  in  evidence  against  him.***  A  confession  con- 
tained in  an  application  for  a  continuance  made  at  a  former  term 
of  court  is  competent  evidence  against  the  accused,***  as  is  also 
a  confession  made  under  oath  during  the  course  of  an  inquiry  into 
paatters  other  than  the  crime  for  which  the  prisoner  is  on  trial.**' 
So,  also,  it  has  been  held,  by  the  weight  of  authority,  that  the 
testimony  voluntarily  given  by  the  accused  upon  the  trial  of  another 
for  the  same  offense  for  which  he  is  subsequently  prosecuted,  may 
be   used   against  him   upon   the   subsequent   trial.**'      If,   however, 

""State  V.  Moran,  15  Ore.  262,  14  539,  24  S.  W.  1047;   Hendrickson  v. 

Pac.   419;    Gore  v.   People,   162   111.  People,   10  N.   Y.   20,   61   Am.   Pec. 

259,  44  N.  B.   500;    State  v.   Smith,  720;    State  v.    Carroll,   85   Iowa,   1, 

125   Mo.    2;    Cogswell   v.    Common-  51  N.  W.  1159;   State  v.  Moran,  15 

wealth   (Ky.),  32  S.  W,  935.  Ore.  262.    See,  also.  United  States  v. 

"'  Regina  v.  Goldshede,  1  C.  &  K.  Brown,  40  Fed.  457;  People  v.  Soto, 

657,  47  B.  C.  L.  657;  State  v.  Meyers,  49  Cal.  67. 

99  Mo.  107;   State  v.  Lamb,  28  Mo.  i"  Coker    v.    State,    20    Ark.    53; 

218;  Dantz  v.  State;  87  Ind.  398;  An-  Pledger  v.  State,  77  Ga.  242;  Behler 

derson  v.  State,  26  Ind.  89;  Bastman  v.  State,  112  Ind.  140,  13  N.  B.  272; 

V.  State,  54  Ind.  441.  State  v.   Hayes,   78  Mo.   307;    State 

'•^  State   v.    Meyers,   99    Mo.    107;  v.    Young,    99   Mo.    666;    Austin   v. 

Cooley  V.  State,  55  Ala.  162;  "Com-  State,  15   Tex  App.  388;   Wlmberly 

monwealth    v.    Lannan,    13    Allen  v.  State,  22  Tex.  App.  506,  3  S.  W. 

(Mass.),   563.  717. 

"'State  V.  Brlggs,  68  Iowa,  416,  "=  Regina  v.  Wheater,  2  Moo.  C. 
27  N.  W.  358;  Commonwealth  v.  C.  45;  Rex  v.  Merceron,  2  Starke, 
Brown,  150  Mass.  330,  23  N.  E.  49;  323,  3  B.  C.  L.  447;  Regina  v.  Slog- 
People  V.  Gould,  70  Mich.  240,  14  ett,  36  Bng.  L.  &  Bq.  620.  See,  also, 
Am.  St.  493;  Rice  v.  State,  22  Tex.  State  v.  Wltham,  72  Me.  531. 
App.  654;  Jackson  v.  State,  29  Tex.  "'People  v.  Mitchell,  94  Cal.  550, 
App.  458;  Teachout  v.  People,  41  29  Pac.  1106;  Burnett  v.  State,  87 
N.  Y.  7;  State  v.  Wisdom,  119  Mo.  Ga.    622;    People   v.    Gallagher,   75 
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he  should  give  his  testimony  under  protest,  it  will  be  deemed  com- 
pulsory and  will  not  be  admitted  in  evidence  against  him,^^'  and 
his  testimony  must,  to  be  used  in  evidence  as  a  confession  upon  a 
subsequent  trial,  appear  to  have  been  freely  and  voluntarily  given, 
and  if  induced  by  either  hope  or  fear  it  will  be  inadmissible.^"  It 
was  formerly  the  rule  in  England  that  the  prisoner  should  be  warned 
that  anything  he  might  say  to  criminate  himself  would  be  used  as 
evidence  against  him  on  his  trial,  but  it  has  been  held  in  the  United 
States  that,  except  where  provided  by  statute  to  the  contrary,  the 
confession  will  not  necessarily  be  rendered  inadmissible  by  the  omis- 
.  sion  of  such  caution,  when  it  appears  that  the  confession  was  vol- 
untarily made.^^*  It  has  been  held  by  some  authorities  that  testimony 
given  under  oath  is  given  under  compulsion  and  is  therefore  in- 
admissible as  a  confession  against  the  accused,^^"  but  upon  this  porat 
there  is  a  contrariety  of  opinion,  other  jurisdictions  holding  that 
the  mere  fact  that  the  testimony  was  given  under  oath  does  not 
render  it  inadmissible  as  being  involuntary,^^^  and  that  where  a 
defendant  voluntarily  goes  on  the  stand  to  testify  in  his  own  behalf 


Mich.  512,  42  N.  W.  1063;  Harris  v. 
State,  37  Tex.  Crlm.  App.  441,  36  S. 
W.  88. 

"'Regina  v.  Coote,  L.  R.  4  P.  C. 
599;  Hendrickson  v.  People,  10  N. 
Y.  13,  61  Am.  Dec.  721. 

•"Wilson  V.  United  States,  162 
TJ.  S.  613,  6  Sup.  Ct.  895;  People 
V.  Kelley,  47  Cal.  125;  Coffee  v. 
State,  25  Pla.  501,  6  So.  493,  23  Am. 
St.  525;  State  v.  McLaughlin,  44 
Iowa,  82;  State  v.  Bruce,  33  La. 
Ann.  186;  People  v.  Clarke,  105 
Mich.  169;  People  v.  Mondon,  103 
N.  Y.  211,  57  Am.  R.  709;  State 
v.  Leuth,  5  Ohio  C.  C.  94;  State  v. 
Branham,  13  S.  Car.  389;  Jackson  v. 
State,  29  Tex.  App.  458;  Paris  v. 
State,  35  Tex.  Crim.  App.  82,  31  S. 
W.  855;  United  States  v.  Kirkwood, 
5  Utah,  123;  State  v.  Glass,  50  Wis. 
218,   36  Am.   R.   845. 

"'  Rex  v.  Green,  5  C.  &  P.  312,  24 
E.  C.  L.  581;   Regina  v.  Arnold,  8 


C.  &  P.  621,  34  E.  C.  L.  926;  Wilson 
V.  United  States,  162  U.  S.  613,  16 
Sup.  Ct.  895;  State  v.  Mullins, 
101  Mo.  514,  14  S.  W.  625. 

"»Rex  V.  Rivers,  7  C.  &  P.  177, 
32  E.  C.  L.  560;  Rex  v.  Smith,  1 
Stark.  242,  2  E.  C.  L.  98;  Regina  v. 
Pikesley,  9  C.  &  P.  124,  38  E.  C.  L. 
84;  State  v.  Garvey,  25  La.  Ann. 
191;  State  v.  Broughton,  7  Ired.  L. 
(N.  Car.),  96,  45  Am.  Dec.  507;  State 
V.  Conrad,  95  N.  Car.  666,  668.  And 
se©  United  States  v.  Williams,  1 
Cliff.  (U.  S.),  5;  Kirby  v.  State,  23 
Tex.  App.  13;  Walker  v.  State,  28 
Tex.  App.  112;  State  v.  Ellis,  97  N. 
Car.  447. 

'^People  V.  Kelley,  47  Cal.  125; 
Commonwealth  v.  Clark,  130  Pa.  St. 
641;  United  States  v.  Kirkwood,  5 
Utah,  123;  State  v.  Glass,  50  Wis. 
218,  36  Am.  R.  845.  See  State  v. 
Gilman,  51  Me.  206;  People  v.  Gib- 
bons, 43  Cal.  557. 
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on  the  first  trial  of  a  criminal  ease  his  statements  may  be  used  against 
him  upon  a  second  trial. ^-'' 

§  295,  Construction  of  confession. — A  confession  should  be  con- 
strued as  an  entirety.  It  is  the  right  of  the  defendant,  if  any  part 
of  a  confession  made  by  him  is  introduced  in  evidence  to  have  the 
whole  of  what  he  has  said  admitted.^^'  The  jury  have  the  right  to 
believe  portions  of  the  confession  and  reject  the  balance,  but  it  is 
nevertheless  the  defendant's  privilege  that  the  jury  have  the  entire 
confession,  together  with  the  circumstances  under  which  it  was 
made."* 

§  296.  Weight  of  confessions. — It  is  universally  recognized  by  the 
courts  that  an  oral  confession  should  be  received  and  examined 
with  caution,  owing  to  the  fact  that  such  testimony  is  hard  to  be 
contradicted,  and  liable  to  be  incorrectly  reported,  and,  because  of 
the  influence  of  hope  or  fear  exerted  upon  the  prisoner,  liable  to  be 
untrue.^-'  But  when  voluntarily  and  deliberately  made,  and  when 
clearly  proved,  confessions  are  entitled  to  the  highest  credit. ^^^     It 

State  V.   Madison,   47  La.   Ann.   30, 


"'State  V.  Duffy,  57  Conn.  525; 
Commonwealth  v.  Reynolds,  122 
Mass.  454;  State  v.  Eddings,  71  Mo. 
545,  36  Am.  R.  496;  State  v.  Jef- 
ferson, 77  Mo.  136;  Rafferty  v. 
State,  91  Tenn.  655.  See  Common- 
wealth V.  Doughty,  139  Pa.  St.  383; 
Eno  V.  Brown,  1  Root  (Conn.),  528. 

"'"Rex  V.  Jones,  2  C.  &  P.  629; 
Queen's  Case,  2  Brod.  &  H.  284,  296, 
6  E.  C.  L.  147;  Rex  v.  Clewes,  4 
C.  &  P.  221;  Brown's  Case,  9  Leigh, 
633,  33  Am.  Dec.  263;  Long  v.  State, 
22  Ga.  40;  Corbett  v.  State,  31  Ala. 
329;  State  v.  Worthington,  64  N. 
Car.  594;  People  v.  Navis,  3  Cal. 
106;  Harrison  v.  State,  20  Tex.  App. 
387.  But  see  People  v.  Gelabert,  39 
Cal.  663;  Berry  v.  Commonwealth, 
10  Bush  (Ky.),  15. 

"♦Williams  v.  State,  103  Ala.  33, 
15  So.  662;  Heldt.  v.  State,  20  Neb. 
492,  57  Am.  R.  835.  This  does 
not,  however,  prevent  the  substance 
or  part  of  a  confession  that  the  wit- 
ness heard  or  remembered  from 
being   admitted   in    a    proper    case. 


16  So.  566;  State  v.  Desroches,  48 
La.  Ann.  428,  19  So.  250;  Common- 
wealth V.  Pitsinger,  110  Mass.  101; 
Woolfolk  V.  State,  85  Ga.  69.  As  to 
written  confessions,  see  State  v. 
West,  1  Houst.  Cr.  Cas.  (Del.),  371; 
Emery  v.  State,  92  Wis.  146,  65  N. 
W.  848;  Murphy  v.  People,  63  N. 
Y.  590,  597;  Commonwealth  v.  Coy, 
157  Mass.  200,  32  N.  E.  4;  State  v. 
Branham,  13  S.  Car.  389. 

"» Ford  V.  State,  34  Ark.  649,  654 
Metzger  v.  State,  18  Pla.   481,  491 
State  V.  Gilcrease,  26  La.  Ann.  622 
Commonwealth     v.     Sanborn,     116 
Mass.  61;   Murphy  v.  People,  63  N. 
Y.   590,   596;    State  v.   Fields,   Peck 
(Tenn.),   140,   142;    Gay  v.   State,   2 
Tex.  App.  127. 

""United  States  v.  Hughes,  34 
Fed.  732;  Wilson  v.  United  States, 
162  U.  S.  613,  622;  Ford  v.  State,  34 
Ark.  649,  656;  State  v.  Potter,  18 
Conn.  178;  State  v.  Brown,  48  Iowa, 
382,  384;  Deathridge  v.  State,  1 
Sneed  (Tenn.),  75. 
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is  for  the.  jury,  however,  to  determine,  from  all  the  facts  and  cir- 
cumstances proved  on  the  trial  ia  connection  with  the  confession, 
what  weight  shall  be  given  it.^^'  In  some  jurisdictions  the  court 
is  allowed  to  instruct  the  jury  as  to  the  weight  to  be  given  confessions, 
depending  upon  their  character  and  the  circumstances  under  which 
they  are  made.^"' 


>"McGufE  V.  State,  88  Ala.  147,  7 
So.  35,  16  Am.  St.  25;  People  v. 
Levison,  16  Cal.  98,  76  Am.  Dec.  505; 
Roberts  v.  People,  11  Colo.  213; 
Banks  v.  State,  42  Ga.  544;  State  v. 
Elliott,  15  Iowa,  72;  Blackburn  v. 
Commonwealth,  12  Bush  (Ky.), 
181;  State  v.  Wedemeyer,  11  La. 
Ann.  49;  Commonwealth  v.  San- 
born, 116  Mass.  61;  People  v.  Tay- 
lor, 93  Mich.  638;  State  v.  Staley,  14 
Minn.  105;  Ellis  v.  State,  65  Miss. 
44,  7  Am.  St.  634;  Bower  v.  State,  5 
Mo.  364,  32  Am.  Dec.  325;  Shepherd 
T.  State,  31  Neb.  389;  Donneley  v. 
State,  26  N.  J.  L.  463;  Murphy  v. 
People,  63  N.  Y.  590;  State  v.  Pat- 
terson, 68  N.  Car.  292;  State  v.  Ellis, 
97  N.  Car.  447;  Commonwealth  v. 
Dillon,  4  Dall.  (Pa.),  116;  Smith  v. 
Hunt,  1  McCord  L.  (S.  Car.  449; 
Harris  v.   State,    1   Tex.   App.   74; 


Morrison  v.  State,  41  Tex.  516;  State 
V.  Jenkins,  2  Tyler  (Vt.),  377..  See, 
also.  Seaborn  v.  State,  20  Ala.  15; 
Commonwealth  v.  Hanlon,  3 
Brewst.  (Pa.),  461;  Derby  v.  Derby, 
21  N.  J.  Eq.  36.  Silence  is  only  a 
very  weak  admission  of  guilt  and 
should  be  received  with  caution. 
Campbell  v.  State,  55  Ala.  80; 
Mathews  v.  State,  55  Ala.  195,  28 
Am.  R.  698;  Williams  v.  State,  42 
Ark.  380;  State  v.  Pratt,  20  Iowa, 
267;  State  v.  Johnson,  10  La.  Ann. 
456;  State  v.  Mullins,  101  Mo.  514, 
517. 

"'United  States  v.  Hughes,  34 
Fed.  732,  735;  State  v.  Brown,  48 
Iowa,  382;  Commonwealth  v.  San- 
bom,  116  Mass.  61;  Meircer  v.  State, 
17  Ga.  146.  See  State  v.  Fields, 
Peck  (Tenn.),  140,  142. 
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§  314.  Meaning  of  term. — ^Literally,  hearsay  is  what  a  witness 
says  he  heard  another  person  say,  and,  ordinarily,  it  is  the  state- 
ment by  a  witness  professing  to  tell  what  another  person,  not  a 
party  and  not  testifying,  said.*  But,  as  hereafter  shown,  either  oral  or 
written  statements  may  be  hearsay.  The  common  expression  is  that 
hearsay  evidence  denotes  that  kind  of  evidence  which  does  not  derive 
its  value  solely  from  the  credit  to  be  given  to  the  witness  himself,  but 
rests  also  in  part  on  the  veracitj'  and  competency  of  some  other  person 
from  whom  th«  witness  may  have  received  his  information.**     In 


*  Stockton  V.  Williams,  1  Doug. 
(Mich.)  546,  570.  Dickens'  reference 
to  this  rule  in  the  famous  case  of 
Bardell  v.  Pickwick,  is  familiar  to 
all. 
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♦•Phillips  Ev.  185;  Hopt  v. 
Utah,  110  U.  S.  574,  581;  Shaw  v. 
People,  5  Thompson  &  C.  (N.  Y.) 
439,  444. 
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other  words,  hearsay  evidence  is  evidence  whose  probative  force  de- 
pends, in  whole  or  in  part,  upon  the  competency  and  credibility  of 
some  person  other  than  the  witness  by  whom  it  is  sought  to  produce 
it.^  The  term  "hearsay"  is  used  with  reference  to  that  which  is  written 
or  done,  as  well  as  with  reference  to  that  which  is  spoken.^  Writ- 
ten statements  made  by  persons  who  are  not  parties  to  the  case 
and  who  are  not  witnesses  are  hearsay  Just  the  same  as  oral  state- 
ments. So  acts  or  conduct  may  be  hearsay.  Thus  it  has  been  said  that 
"the  conduct  of  the  family  or  relatives  of  a  testator  in  taking  the 
same  precautions  in  his  absence  as  if  he  were  a  lunatic,  his  election 
in  his  absence  to  some  high  and  responsible  office,  the  conduct  of  a 
physician  who  permitted  a  will  to  be  executed  by  a  sick  testator, 
the  conduct  of  a  deceased  captain  on  a  question  of  sea-worthiness, 
who  after  examiaing  every  part  of-  a  vessel  embarked  hx  it  with  his 
family,  would  all  be  mere  instances  of  hearsay  evidence, — ^mere  acts 
or  statements  not  on  oath,  but  implied  in  or  vouched  by  the  actual 
ccmduct  of  the  person  by  whose  acts  the  litigant  parties  are 
not  be  bound."^ 

So,  also,  the  term  "hearsay"  may  embrace  things  even  though  stated 
under  oath  or  against  interest.  In  accordance  with  this  principle  it 
has  been  held  that  a  voluntary  affidavit  is  hearsay,*  and  that  the 
ex  parte  deposition  of  a  pauper  as  to  his  place  of  settlement  is 
hearsay.^ 

§  315.  General  rule. — The  general  rule  is  that  hearsay  evidence 
is  totally  inadmissible."  But,  as  hereafter  shown,  there  are  impor- 
tant qualifications  or  exceptions  to  the  general  rule.     The  reason  for 

'Queen  v.  Hapbum,  7  Cranch  (U.  71  N.   C.   79;    Campbell  v.   State,  8 

S.),   290;    Scales   v.   Desha,   &c.   Co.  Tex.  App.  84. 

16   Ala.    308;    Campbell   v.    State,    8  =  Wright  t.  Doe,  d.  Tatham,  7  A. 

Tex.  App.   84;   Anderson  v.   Petzer,  &  E.  313. 

75  Wis.  562;   Silverstein  v.  O'Brien,  'Patterson  v.   Maryland   Ins.   Co. 

165   Mass.   512;    Forrester  v.   State,  3  Harr.  &  J.   (Md.)  71,  5  Am.  Dec. 

46  Md.  154;  Cobleigh  v.  McBride,  45  419;    Bookman  v.   Stegman,   105  N. 

Iowa,  116;    Salem  Gravel  Road  Co.  Y.   621.     See,   also.   Fitch  v.   Cha^)- 

V.   Pennington,   62   Ind.   175.  maji,  10  Conn.  8. 

"  Sussex  Peerage  Case,  11  Clark  &  '  Rex  y.  Ferry  Fryston^,  2  Bast, 

F.  85,  113;   Stopylton  v.  Clough,  22  54;   see  also  Manny  v.  Stockton,  34 

Eng.  L.  &  Eq.  275,  2  El.  &  B.  933;  111.  306. 

Schooler  v.  State,  57  Ind.  127;  Ash-  "Davis  v.  Wood,  1  Wheat.  (U.  S.) 

craft  V.  De  Armond,  44  Iowa,  229;  6;     Mima    Queen    v.     Hepburn,    7 

Hunter  v.  Randall,  69  Me.  183;  Fil-  Cranch    (U.    S.)    290;    Dr.    Harter 

ley  v.  Angell,  102  Mass.  67;  People  Medicine   Co.   v.   Hopkins,   83   Wis. 

V.  Cox,  21  Hun,  47;  State  v.  Haynes,  309;  Whitney  v.  Houghton,  125  Mass. 
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the  rule  remaining  the  same,  however,  it  applies  with  equal  force  to 
statements  made  by  one  who  has  since  died,  and  the  mere  fact  that 
no  better  evidence  can  be  obtained,  or  even  that,  if  such  a  statement 
is  rejected,  no  other  evidence  can  be  found,  will  not  justify  the  ad- 
mission of  evidence  which  is  purely  hearsay  and  not  within  any  of 
the  recognized  exceptions.'  ISTor  is  hearsay  admissible  merely  because 
it  tends  to  corroborate  other  testimony." 

§  316.  Illustrative  ca^es  O'f  hearsay — Oral. — Testimony  of  a  bank 
cashier  that  no  officer  of  the  bank  had  any  knowledge  of  any  defense 
to  a  note  is  hearsay,  as  he  could  not  know  that  fact  unless  he  had  been 
told  or  learned  it  from  them.*  So,  where  it  was  sought  to  secure 
the  probate  of  a  will,  both  of  the  subscribing  witnesses  being  dead, 
it  was  held  that  testimony  as  to  statements  made  by  one  of  them 
in  reference  to  the  execution  of  the  will  was  hearsay  and  inadmissi- 
ble.^" So,  evidence  of  statements  made  by  one  not  a  party  to  a  suit 
or  a  privy,  and  not  made  in  the  presence  of  a  party,  has   often 


451;  Reed  v.  N.  Y.  Cent.  R.  Co.  45 
N.  Y.  574;  Sturla  v.  Freccla,  L.  R. 
5  App.  Cas.  623,  L.  R.  12  Ch.  Div. 
4,  11.  For  a  general  discussion  of 
hearsay,  see  articles  in  24  Am.  Jur. 
118,  14  Law  Jour.  692,  2  Jour.  Jur. 
225,  1  Leg.  Exam.  250,  297,  14  Sol. 
Jour.  &  Rep.  831,  12  Am.  L.  Reg. 
(N.  T.)  1,  28  Cent.  L.  Jour.  167,  5  L. 
Quart.  Rev.  265,  2  Cur.  Com.  &  Leg. 
Mis.  215.  For  a  discussion  of  the 
exceptions  to  the  rule  excluding 
hearsay,  see  article  in  69  Law 
Times,  440,  24  Am.  Jur.  118,  11  Cent. 
L.  Jour.  401,  19  L.  R.  A.  733-752. 

'  Morell  V.  Morell,  157  Ind.  179,  60 
N.  E.  1092;  Welsh  v.  Barrett,  15 
Mass.  380,  386;  Commonwealth  v. 
Sanders,  14  Gray  (Mass.)  394,  77 
Am.  Dec.  335;  Crump  v.  Starke,  23 
Ark.  131,  135;  Hammel  v.  State,  14 
Tex.  App.  326.  See  also  Meima 
Queen  v.  Hepburn,  7  Cranch  (U.  S.) 
290;  State  v.  Dart,  29  Conn.  153,  76 
Am.  Dec.  596;  Siebert  v.  People,  143 
111.  571,  32  N.  E.  431,  435. 

'  Holt  V.  Johnson,  129  N.  Car.  138, 
39   S.   E.   796.     The  question   as   to 


whether  evidence  is  inadmissible  as 
hearsay  is  for  the  court.  Harter 
Medicine  Co.  v.  Hopkins,  83  Wis. 
309,  53  N.  W.  501. 

"  Cooper  V.  Merchants,  &c.  Bank, 
25  Ind.  App.  341,  57  N.  E.  569;  Xe- 
nia  Bank  v.  Stewart,  114  U.  S.  232, 
5  Sup.  Ct.  845,  850;  see,  also, 
Koepeke  v.  City  of  Milwaukee,  112 
Wis.  475,  88  N.  W.  238;  Patrick  v. 
Graham,  132  U.  S.  627,  10  Sup.  Ct. 
194;  Snodgrass  v.  Caldwell,  90 
Ala.  319,  7  So.  834;  Williams  v. 
Harter,   121  Cal.  47,   53  Pac.   405. 

So,  where  a  cashier  failed  to  enter 
a  deposit  on  the  books  of  the  bank 
it  was  held  that  the  bookkeeper 
could  not  testify,  from  knowledge 
acquired  merely  from  its  books,  as 
to  whether  the  depositor  had  any 
account  with  the  bank.  L'Herbette 
V.  Pittsfield  Nat.  Bank,  162  Mass. 
137,  38  N.  E.  368,  44  Am.  St.  354, 
See  also  Crawford  v.  Branch  Bank, 
8  Ala.  79. 

"  Morell  V.  Morell,  157  Ind.  179,  60 
N.  E.  1092. 
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been  excluded  as  hearsay."  Evidence  of  statements  made  by  an 
attorney  to  a  witness/^  as  to  a  conversation  the  witness  had  and  decla- 
rations made  by  him  to  others  as  to  the  sanity  or  insanity  of  a  per- 
son/°  as  to  reputation  in  the  neighborhood,"  or  in  an  action  for 
damages  by  being  bitten  by  a  dog,  that  the  witness  had  heard  that 
the  dog  had  bitten  another  person  at  a  different  time,^=  as  to  the  con- 
tents of  a  lost  instrument  where  it  appeared  that  the  witness  could 
neither  read  nor  write,^^  as  to  motive  or  intent  in  certain  cases  where 
the  declarant  was  not  a  party  and  it  was  not  part  of  the  res  gestae," 
and  testimony  of  a  witness  who  conversed  over  telephone  as  to  what 
he,  the  witness,  repeated  to  a  third  person  as  the  answers  the  witness 
received  over  the  telephone,^'  has  also  been  excluded  as  hearsay."  So, 
where  two  experts  made  an  estimate  for  the  plaintiff  of  the  cost  of 


"Vermillion  v.  Le  Clare,  89  Mo. 
App.  55;  Kler  v.  Hill  (Idaho)  66 
Pac.  931;  Laster  v.  Blackwell,  128 
Ala.  143,  30  So.  663;  Dikeman  v. 
Arnold,  83  Mich.  218,  47  N.  W.  113; 
Munzer  v.  Stern,  105  Mich.  523,  63 
N.  W.  513,  29  L.  R.  A.  859;  Nelson 
V.  Flint,  166  U.  S.  276,  17  Sup.  Ct. 
576;  New  Home,  &c.  Machine  Co. 
V.  Simon,  113  Wis.  267,  89  N.  W.  144. 

So,  as  to  evidence  of  what  by- 
standers said  shortly  after  an  acci- 
dent, but  not  properly  part  of  the 
res  gestae.  Felska  v.  New  York, 
&c.  R.  Co.  152  N.  Y.  339,  46  N.  E. 
613.  See,  also,  Chicago,  &c.  R.  Co. 
V.  Fietsam,  123  111.  518,  15  N.  B.  169; 
Haase  v.  Oregon  R.  &c.  Co.  19  Ore. 
354,  24  Pac.  238. 

"Gates  V.  Bowers,  169  N.  Y.  14, 
61  N.  B.  993.  Or  of  what  a  physi- 
cian said  about  injuries.  Armstrong 
V.  Town  of  Ackley,  71  la.  76,  32  N. 
W.  180;  Alabama,  &c.  R.  Co.  v.  Ar- 
nold, 80  Ala.  600,  2  So.  337;  Ponca 
V.  Crawford,  18  Neb.  551,  26  N.  W. 
365. 

"  Clarke  v.  Irwin,  63  Neb.  539,  88 
N.  W.  783.  See  also'  Barker  v. 
Pope,  91  N.  Car.  165,  169. 

"  Treschman  v.  Treschman,  28 
Ind.  App.  206,  61  N.  B.  961.   See,  al- 


so, Sheldon  v.  Root,  16  Pick.  (Mass.) 
567,  28  Am.  Dec.  266;  Nations 
V.  Love  (Tex.  Civ.  App.),  26 
S.  W.  232;  Mosser  v.  Mosser's  Bx'r, 
32  Ala.  551.  But  compare  Fitzgerald 
v.  Evans,  49  Minn.  541,  52  N.  W.  143. 

'"Trumble  v.  Happy,  114  la.  624, 
87  N.  W.  678. 

"Russell  v.  Brosseau,  65  Cal.  605. 
See  also  Coxe  v.  England,  65  Pa.  St. 
212;  Plymouth  Coal  Co.  v.  Kommis- 
key,  116  Pa.  St.  365;  Lamar  v. 
Pearce,  90  Ga.  377,  17  S.  B.  92. 

"  Town  of  North  Stonington  v. 
Stonington,  31  Conn.  412;  Chicago, 
&c.  R.  Co.  V.  Chancellor,  165  111. 
438,  46  N.  E.  269. 

"German  Sav.  Bank  v.  Citizens' 
Nat.  Bank,  101  la.  530,  70  N.  W.  769. 
See  also  Territory  v.  Big  Knot,  6 
Mont.  242,  11  Pac.  670.  But  the 
mere  fact  that  an  interpreter  is 
used  does  not  make  evidence  objec- 
tionable as  hearsay.  Blazinski  v. 
Perkins,  77  Wis.  9,  45  N.  W.  947; 
Wise  V.  Newatney,  26  Neb.  88,  42 
N.  W.  339. 

"  See  also  for  a  case  in  which  evi- 
dence of  the  hearing  of  groans  was 
held  hearsay.  Huff  v.  Aulman,  69 
la.  71,  28  N.  W.  440,  58  Am.  R. 
213. 
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repairing  a  building  which  had  been  damaged  by  the  defendant,  and 
one  of  them  died,  it  was  held  incompetent  for  the  other  to  testify 
as  to  the  concurrence  of  the  deceased  expert  in  his  estimate.^*  The 
illustrations  might  be  multiplied  indefinitely. 

§  317.  Illustrative  cases  of  hearsay — ^Writings. — As  already  sta- 
ted, writings  may  be  hearsay,  and  obnoxious  td  the  hearsay  rule,  as 
well  as  oral  statements.  Thus,  where  the  age  of  the  insured  is  in 
issue  in  an  action  on  an  insurance  policy,  printed  obituary  notices,  an 
engraved  coflfin  plate,  and  a  certificate  of  the  board  of  health,  all  based 
upon  the  information  given  by  the  undertaker,  have  each  and  all 
been  held  inadmissible.^^  So,  where  neither  the  father  nor  the  mother 
was  present  at  the  baptism  of  a  child  it  was  held  that  a  church  re- 
cord thereof  purporting  to  state  the  date  of  the  birth  of  the  child  was 
not  admissible  to  prove  such  date.^''  And,  in  many  other  cases,  sim- 
ilar records  or  reports  have  been  held  objectionable  as  hearsay.^'  It 
has  been  so  held  as  to  reports  made  by  officers  or  employes  of  a  rail- 
road company  or  other  corporation  to  the  company  or  corporation;^* 
and  so,  on  the  other  hand,  as  to  oral  testimony  founded  wholly  on 
books  or  writings  made  by  another.^^    But  as  to  the  latter,  there  is  a 


"Comns  V.  Langan,  58  N.  J.  L. 
6,  32  Atl.  258. 

^  Dinau  v.  Supreme  Council,  201 
Pa.  St.  363,  50  Atl.  999. 

^'  Hickey  v.  Morrissey  (N.  J.  Ch.) 
60  Atl.  183. 

"  Connecticut  Mut.  L.  Ins.  Co.  v. 
Schwenk,  94  U.  S.  593;  Metropolitan 
L.  Ins.  Co.  V.  Anderson,  79  Md.  375, 
29  Atl.  606;  Cowen  v.  Bloomberg,  66 
N.  J.  L.  385,  49  Atl.  451;  Shumway 
V.  Leakey,  67  Cal.  458,  8  Pac.  12 
(assessment  roll).  But  such  records 
may,  of  course,  be  competent  in 
proper  cases  upon  proper  matters 
as  to  which  they  are  not  mere  hear- 
say or  based  on  mere  hearsay.  Up- 
on the  question  of  notice  to  a  city 
of  a  defect  in  a  street,  an  entry 
made  by  a  policeman  in  a  book  kept 
for  the  purpose  of  making  entries 
of  complaints  as  to  the  condition  of 
streets  has  been  held  admissible. 
Blake  v.  Lowell,  143  Mass.  296,  9  N. 
E.  627. 


"•See  Carroll  v.  Bast  Tenn.  &c. 
R.  Co.  82  Ga.  452,  10  S.  E.  163;  How- 
ard V.  Savannah,  &c.  R.  Co.  84  Ga. 
711,  11  S.  B.  452;  Glenn  v.  Liggett, 
47  Fed.  472;  Catling  v.  Newell,  9 
Ind.  572;  St.  Louis,  &c.  R.  Co.  v. 
Maddox,  18  Kans.  546;  Mayor,  &c. 
V.  Minor,  73  Ga.  484;  Weigley  v. 
Kneeland,  69  N.  Y.  S.  657;  Sterling 
V.  City  of  Detroit  (Mich.),  95  N.  W. 
986;  City  of  Philadelphia  v.  Gowen, 
202  Pa.  453,  52  Atl.  3.  But  see 
Mexican  Nat.  R.  Co.  v.  Musette,  7 
Tex.  Cov.  App.  169,  24  S.  "W,  520; 
Vicksburg,  &c.  R.  Co.  v.  Putnam, 
118  U.  S.  545,  7  Sup.  Ct.  1.  Of 
course  such  reports  might  be  admis- 
sible, in  some  cases,  on  some  issues. 

==Hibbard  v.  Mills,  46  Vt.  243; 
Tingley  v.  Pairhaven,  &c.  Co.  9 
Wash.  34,  36  Pac.  1098;  Young  v. 
Miles,  20  Wis.  615;  Kornegay  v. 
Mayer,  135  Ala.  141,  33  So.  36;  Tra- 
ber  V.  Hicks,  131  Mo.  180,  32  S.  W. 
1145;   Keith  v.  Taggart,  2  N.  Dak. 
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distinction  where  the  evidence  is  merely  the  result  of  voluminous 
facts  and  the  inspection  of  many  books  which  cannot  conveniently  be 
made  in  court,  and  the  witness  merely  gives  the  general  result  of 
such  examination.^"  Letters  or  declarations  out  of  court  stating  the 
reasons  which  led  a  probate  judge  to  make  or  pass  a  certain  decree  in 
question  are  mere  hearsay;^''  and  so,  it  is  held,  are  letters  written  by 
the  brothers  of  a  decedent  as  to  what  he  told  them  about  a  woman 
whose  marriage  to  him  was  in  issue,  the  brothers  being  parties  to  the 
action  but  not  testifying.^*  And  it  may  be  stated  generally  that  evi- 
dence of  the  written  statements  made  out  of  court  by  third  persons  is 
usually  hearsay^'  and  inadmissible  unless  it  comes  within  some  dis- 
tinction, exception  or  qualification  of  the  hearsay  rule'"  elsewhere 
18,  48  N.  W.  432;   Gulf,  &c.  R.  Co.      Simpson   v.    Smith,    27    Kans.    565. 


v.  Baugh  (Tex.  Civ.  App.)  42  S.  W. 
245;  Gulf,  &c.  R.  Co.  v.  Frost  (Tex. 
Civ.  App.)  34  S.  W.  167;  McCormick 
v.  Sadler,  10  Utah,  210,  37  Pac.  332; 
Crawford  v.  Branch  Bank,  8  Ala. 
79;  Hamilton  Provident,  &c.  Co.  v. 
Northwood,  86  Mich.  315,  49  N.  W. 
37.  But  see  as  to  books  of  account 
and  entries  in  usual  course  of  busi- 
ness, post  ch.  XXI.  Compare,  also, 
Grayson  v.  Lynch,  163  U.  S.  468, 
16  Sup.  Ct.  1064. 

"  Masonic  Mut.  &c.  Soc.  v.  Lack- 
land, 97  Mo.  137,  10  S.  W.  895,  10 
Am.  St.  298;  Chicago,  St.  L.  &  P.  R. 
Co.  v.  Wolcott,  141  Ind.  267,  39  N. 
B.  451.  See,  also,  chapter  on  Best 
and   Secondary  Evidence,   §   210. 

^'  Allen's  Appeal,  69  Conn.  702,  38 
Atl.  701. 

"Rhode  Island  Hosp.  &c.  Co. 
V.  Thorndike,  24  R.  I.  105,  52  Atl. 
873.  For  other  instances  in  which 
letters  were  held  inadmissible,  see 
Capen  v.  De  Steiger  Glass  Co.  105 
111.  185;  Wilbur  v.  Cedar  Rapids, 
&c.  R.  Co.  116  la.  65,  89  N.  W.  101 
(official  letter);  Ives  v.  Ellis,  169 
N.  Y.  85,  62  N.  E.  138;  Befay  v. 
Wheeler,  84  Wis.  135,  53  N.  W.  1121; 
Southern  Ex.  Co.  v.  Todd,  56  Fed. 
104;  Mobile,  &c.  R.  Co.  v.  Worth- 
ington,    95    Ala.    598,    10    So.    839; 


Receipts:  Printup  v.  Mitchell,  17 
Ga.  558,  63  Am.  Dec.  258;  Silverstein 
V.  O'Brien,  165  Mass.  512,  43  N.  E. 
496;  Central  Warehouse  Co.  v.  Sar- 
geant,  40  111.  App.  438. 

"  Morgan  v.  Yarborought,  13  La. 
74,  33  Am.  Dec.  553;  Loomis  v. 
Stevens, -18  Ind.  App.  184,  47  N.  E. 
237;  Garrigue  v.  Loescher,  3  Bosw. 
(N.  Y.)  578;  Mclhargy  v.  Chambers, 
117  N.  Y.  532,  23  N.  E.  561  (auction- 
eer's account  of  sale  not  admissible 
to  show  value);  Hickson  v.  Bryan, 
75  Ga.  392;  Churchill  v.  Lee,  77  N. 
Car.  341;  Bucknam  v.  Bamum,  15 
Conn.  67;  Hamilton  v.  Shoaff,  99 
Ind.  63;  Maler  v.  Randolph,  33  Kans. 
340,  6  Pac.  625;  Minton  v.  Under- 
wood Lumber  Co.  79  Wis.  646,  48 
N.  W.  857;  Rich  v.  Hayes,  97  Me. 
293,  54  Atl.  724;  Poling  v.  San  An- 
tonio, &c.  R.  Co.  (Tex.  Civ.  App.) 
75  S.  W.  69. 

'"'  It  might  in  some  instances  be 
admissible  as  a  dying  declaration, 
as  part  of  the  res  gestae,  to  prove 
the  mere  fact  of  writing  it,  knowl- 
edgfe  on  which  a  person  acted,  to  fix 
a  date  or  matter  In  memory,  or 
because  of  the  relation  of  the  writer 
to  a  party,  or  the  like;  but  we  are 
not  now  considering  such  questions; 


433  GROUNDS   OF  INADMISSIBILITY.  [§§    318,  319. 

treated.     So,  a  pleading  in  a  difEerent  suit  by  another  party  may  be 
inadmissible  as  hearsay.'^ 

§  318.  Grounds  of  inadmissibility — In  general. — The  doctrine  ex- 
cluding hearsay  is  based  fundamentally  on  the  proposition  that 
witnesses  must  personally  deliver  their  evidence  in  court.  The  doc- 
trine grew  out  of  our  jury  system  and  is  peculiar  to  English  speak- 
ing countries  where  the  jury  system  prevails.  Originally  the  idea 
was  to  tie  down  the  jury  so  that  if  they  decided  against  the  .evidence 
it  would  subject  them  to  attaint.  Then  the  witness  always  had  to 
appear  before  the  jury  and  only  state  what  he  himself  knew,  and 
if  the  witness  could  not  appear  and  testify  no  one  else  could  do  it 
for  him. 

Professor  Thayer,  in  his  learned  and  valuable  treatise,^^  makes  this 
statement  as  to  hearsay :  "The  objection  of  hearsay,  then,  goes,  funda- 
mentally, to  the  point  that  something  which  should  come  through 
an  original  witness  is  sought  to  be  put  in  at  second  hand,  by  one 
to  whom  it  has  been  told,  one  who  is  not  a  witness  properly  speak- 
ing, who  did  not  perceive  it,  and  cannot  therefore  testify  to  it,  but 
only  to  the  fact  that  somebody  said  so.  It  would  operate  to  nullify 
the  requirement  that  witnesses  should  personally  appear  and  testify 
publicly  in  court,  if  the  statements  of  the  original  perceiver  could  be 
got  in  through  another  person;  and  it  was  always  the  rule  that  wit- 
nesses should  thus  publicly  appear  and  testify;  as  it  was  the  rule 
that  jurymen  and  judges  and  parties,  or  their  attorneys,  should 
appear  and  perform  their  several  functions  in  public." 

§  319.  Same — Reasons  enumerated. — The  reasons  for  the  inad- 
missibility of  such  evidence  may  be  enumerated  as  follows:^'  (a)  the 
person  upon  whose  credibility  the  evidence  rests  did  not  make  the 
statements  under  oath;  (b)  there  was  no  opportunity  of  cross-examin- 
ing the  witness  that  it  might  appear  what  were  his  powers  of  per- 
ception, his  opportunities  for  observation,  his  attentiveness  in  ob- 
serving, the  strength  of  his  recollection  and  his  disposition  to  speak 
the  truth;  (c)  it  affords  too  great  a  latitude  for  deception,  mistake 
or  misapprehension,  for  it  might  have  been  misunderstood,  or  im- 

''  Gould  &  Co.  V.  Tatum,  21  Ark.  ^'  A  Preliminary  Treatise  on  Evl- 

329.    See  also  as  to  affidavits:  Quinn  dence  at  the  Common  Law,  p.  501. 

V.  Rawson,  5  111.  App.    (5  Bradw.)  "'  Queen  v.  Hepburn,  7  Cranch  (U. 

130;  Jones  v.  Jones,  20  la.  388;  Su-  S.)  290,  295;  Wells  v.  Shipp,  Walk, 

her  V.  Chandler,  36  S.  Car.  344,  15  S.  (Miss.)    353.     See,   also,   Plaut.   Act 

E.  426.  2,  Scene  6,  1.  8,  9. 
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perfectly  heard,  or  inaccurately  remembered,  or  perverted;  (d) 
trials  might  consume  unreasonable  time  and  the  proceedings  might 
be  indefinitely  delayed  and  rendered  fruitless;  (e)  such  evidence 
is  usually  too  vague  and  unsubstantial  to  afford  any  reasonable 
presumption  as  to  the  recited  fact;  (f)  in  criminal  cases  the  practice 
of  allowiag  the  statements  of  witnesses  to  a  transaction  to  be  given 
secondhand  would  be  a  violation  of  the  spirit  of  the  constitutional 
provision  that  the  accused  shall  enjoy  the  right  of  being  confronted 
with  the  witnesses  testifying  against  him;  (g)  this  evidence  would 
be  dangerous  in  jury  cases,  since  jurors  as  a  class  are  not  qualified 
properly  to  estimate  the  nature  and  effect  of  such  matter  and  axe 
likely  to  take  the  evidence  on  the  credit  of  the  absent  person;  for 
in  jury  eases  issues  of  fact  are  to  be  determined  by  jurors  who  are 
not  trained  to  discriminate  between  different  grades  of  testimony; 
between  those  statements  which  in  a  legal  sense  are  only  gossip  and 
others  which  are  tested  by  cross-examination  and  sanctioned  by  the 
solemnity  of  an  oath;  (h)  and  finally  such  evidence  is  not  as  safe- 
guarded as  other  testimony,  since,  in  hearsay,  there  is  no  danger  of 
prosecution  for  perjury,  for  where  the  declaration  or  statement  is 
sworn  to  have  been  made  when  no  third  person  was  present,  or  by 
a  person  who  is  since  dead,  it  is  hardly  possible  to  punish  the  wit- 
ness, even  if  his  testimony  is  an  entire  fabrication. 

§  320.     Grounds  of  exceiptions  to  general  rule — In  general. — As 

already  stated,  it  was  conceived  originally  that  witnesses  should  al- 
ways be  present,  but  this  was  found  impracticable.  In  consequence, 
the  general  rule  has  become  honeycombed  with  so  called  exceptions. 
The  grounds  for  making  these  exceptions  differ  as  do  the  different 
exceptions.  The  ground  as  to  some  is  that  the  hearsay  is  rendered 
necessary  by  the  difficulty  of  other  proof;  as  to  others,  the  ground 
is,  that  owing  to  the  circumstances  under  which  certain  declar- 
ations were  made,  some  guaranty  of  their  reliability  is  furnished 
other  than  by  the  mere  fact  of  their  having  been  made,  that  is,  the 
circumstances  add  peculiar  weight  to  this  evidence  and  dispense 
with  the  ordinary  tests  of  credibility.^*  But  the  mere  fact  that  the 
statement  is  made  under  circumstances  tending  to  show  that  it  is 
probably  true  will  not  render  it  competent  if  it  is  cleariy  hearsay 
and  does  not  fall  within  any  of  the  recognized  exceptions.''^ 

"Ruch  V.  City  of  Rock  Island,  97      10  Ohio  St.  418;  Donohue  v.  Whit- 
U.    S.    693;    Costigaa   v.    Lunt,    127      ney,  15  N.  Y.  S.  622. 
Mass.  354;  Lewis  v.  Roulo,  93  Mich.  »=  Gillette's     Ind.     &     Collat.    Ev. 

475;  53  N.  W.  622;  Bird  v.  Hueston,      §  226.    See  also  Farrell  v.  W«itz,  169 
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§  321.  Oronnds  of  exceptions — ^In  reality  not  exceptions. — This 
hearsay  rule,  according  to  some  authorities,  may  be  rightly  called 
a  principle  rather  than,  a  rule.  It  is  conceded,  however,  that,  for 
convenience,  it  is  foimd  best  to  state  it  as  a  rule  and  to  treat  as  ex- 
ceptions those  matters  to  which  the  principle  of  exclusion  has  not 
been  extended.  It  appears  from  the  early  cases  that  many  of  the 
matters  which  are  now  considered  as  exceptions  to  the  hearsay  rule 
are  only  survivals  of  the  old  law  in  regard  to  the  admission  of  this 
class  of  evidence,  and  that  the  rule  as  to  hearsay  was  always  quali- 
fied by  limitations  or  accompanied  by  coordinate  rules,  and  the  ex- 
ceptions are  not  all  a  gradual  development,  but  have  existed  as  long 
or  longer  than  the  hearsay  rule  itself.  Some  of  these  so  called  ex- 
ceptions in  reality  were  independent  rules,  whose  operation  was 
rather  to  qualify  or  abate  the  generality  of  the  hearsay  doctrine 
than  to  make  exceptions.  These  rules  were  coeval  with  the  hearsay 
doctrine  itself  or  even  older.  For  instance,  in  cases  of  homicide, 
the  dying  declarations  of  persons  killed  were  reported  and  acted 
on  in  judicial  proceedings;  and  so,  in  tracing  pedigree,  the  family 
hearsay  seems  always  to  have  been  admitted  in  proper  cases.  "This 
matter,  before  jury  trial  was  developed,  used  to  be  tried  by  witnesses, 
who  stated  circumstantially  how  they  knew  what  they  said;  and 
hearsay  from  the  family,  if  confirmed  by  circumstances,  was,  prob- 
ably, always  a  basis  for  their  testimony.  Family  hearsay  had  the 
aspect  of  family  reputation;  and  reputation  was  often  reckoned  an 
adequate  ground  for  judicial  action."^^  So,  the  admission  of  old 
writings  or  entries  in  proof  of  ancient  matters,  written  declarations 
of  deceased  persons  against  interest,  or  in  the  course  of  duty  or  bus- 
iness; and,  to  a  limited  extent,  a  merchant's  own  account  books  to 
prove  his  own  case,  and  regular  entries  in  public  books,  were  received 
and  continued  to  be  received  apparently  because  they  long  had  been, 
and  no  rule  of  exclusion  or  hearsay  rule  had  ever  been  formulated 
or  interpreted  as  applying  to  them. 

"In  addition  to  all  these  ancient  and  always  approved  practices 
in  their  simple,  original  shape,   operating  as  qualifications   of  the 

Mass.  288,  35  N.  E.  783;  Hairston  v.  "In    matters    affecting    a    whole 

State,  54  Miss.   689,   10  So.  479,   28  parish,  or  a  large  number  of  per- 

Am.   St.   392;    Chilton  v.  State,  105  sons,  the  hearsay  and  reputation  of 

Ala.  98,  16  So.  797;   People  v.  Mc-  those  belonging  in  the  given  com- 

Namara,  94  Cal.   509,  20  Pac.  953;  munlty    was    always    regarded    as 

State  V.  Guillory,  45  La.  Ann.  31,  12  good.    Thayer's  Prelim.  Treatise  on 

So.    314;    State   v.    Molisse,    3S    La.  Ev.   §  520. 
Ann.  381,  58  Am.  R.  181. 
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hearsay  prohibition,  there  have  come  in  many  extensions  of  them; 
as  when  oral  declarations  of  deceased  persons  against  interest  were 
received,  and,  in  England,  even  oral  declarations  of  deceased  persons 
in  the  course  of  duty  or  business.  And  not  only  has  the  scope  of 
these  old  titles  been  enlarged,  but  new  exceptions  have  been  made; 
or  perhaps  they  are  rather  old  ones  coming  to  be  recognized  and 
formulated;  such  as  those  relating  to  the  res  gestae,  i.  e.,  declar- 
ations which  are  a  part  of  some  fact  itself  admissible,  and  declar- 
ations of  present  intention  or  present  physical  sensation.  Such 
things  are  the  natural  development  of  the  subject." 

"Now  a  great  deal  of  perplexity  exists  in  the  law  relating  to  hear- 
say, from  the  failure  to  imderstand  the  scope  of  these  exceptions; 
and  from  an  uncertauity  whether,  and  how  far,  they  are  to  be  freely 
developed,  or  to  be  strictly  limited,  as  being  mere  exceptions,  whUe 
the  main  rule  itself  which  prohibits  hearsay  is  expanded.  Soma- 
times  one  thing  is  done  and  sometimes  the  other.""  True  prin- 
ciple would  seem  to  require  that  exceptions  should  be  applied  only 
within  strict  bounds,  and  that  the  main  rule  should  apply  in  c»ses 
not  clearly  withiu  the  exception;  but  the  difficulty  here  is  to  deter- 
mine which  really  is  the  main  rule.  A  true  analysis  would  probably 
make  what  is  called  the  hearsay  rule  an  exception  to  the  main  rule, 
admitting  whatever  is  relevant,  rather  than  a  coordinate  principal 
rule,  but,  however  this  might  be,  the  tendency  has  long  been  to 
refuse  to  admit  hearsay  evidence  imless  it  falls  within  some  one  of 
the  so  called  exceptions.^* 

§  322.  Apparent  exceptions — Cases  in  which  the  hearsay  rule 
is  not  applicable — ^In  gemeral. — A  distinction  should  be  made  be- 
tween statements  the  making  of  which  is  in  controversy,  and  state- 
ments which  relate  to  the  facts  in  controversy.  That  is,  cases  in 
which  the  question  is  simply  as  to  whether  the  statement  was  made 
and  there  is  no  question  as  to  whether  the  fact  asserted  in  it  really 
exists,  in  other  words,  where  the  truth  of  the  statement  itself  is  not 
in  dispute,  must  be  distinguished  from  those  in  which  the  actual 
truth  of  the  statement  or  the  existence  of  the  facts  is  in  dispute. 

"Thayer's    Prelim.    Treatise    on  but  beyond  that  the  rule  that  no 

Ev.  §§  521,  522.  evidence  shall  be  admitted  but  what 

""  "The  true  line  for  courts  to  ad-  is  upon  oath  should  be  observed." 

here   to   is  whenever  evidence  not  Per  Buller,  J.,  in  Rex  v.  Eriswell,  3 

on    oath    has    been    repeatedly    re-  T.    R.    707,    quoted    in    EUicott    v. 

ceived   and    sanctioned   by   judicial  Pearl,  10  Pat  412. 
determination,  it  shall  be  allowed; 
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As  was  said  in  a  case^°  of  the  former  class :  "Whether  in  fact  such 
information  was  or  was  not  correct  is  immaterial  for  the  purpose  of 
determining  its  admissibility;  and  hence  it  is  no  objection  to  its  ad- 
misson  that  it  was  not  given  under  the  sanction  of  an  oath  or  that 
the  opposite  party  had  not  the  opportunity  of  cross  examining 
the  informant;  *  *  such  evidence  is  admitted  merely  for  the  pur- 
pose of  establishing  the  utterance  of  the  words,  and  not  their  truth." 
Such  evidence,  when  admitted  merely  for  the  purpose  of  establish- 
ing the  utterance  of  the  words,  is  not  hearsay.*"  Thus,  to  further 
illustrate  the  distinction,  if  the  question  is  as  to  whether  a  party 
acted  in  good  faith  or  the  like,  the  information  upon  which  he  acted, 
whether  true  or  false,  would  be  in  the  nature  of  original  evidence, 
and  not  within  the  hearsay  rule,*^  whereas,  if  the  question  is  as  to 
the  existence  of  a  specific  fact,  the  result  of  inquiries  among  those 
who  would  be  likely  to  possess  information  upon  the  subject  would 
not  be  original  evidence,  but  would,  ordinarily,  come  within  the 
hearsay  rule  or  principle.*^ 

§  323.  Cases  of  slander  and  libel, — In  cases  of  slander  and  libel,*' 
where  there  is  a  denial  that  the  libelous  statement  was  uttered, 
the  issue  on  such  denial  of  the  uttering  of  the  statement  is  not 
whether  the  libelous  statement  is  ■  true,  but  whether  the  statement 
was  really  made.  The  making  of  the  statement  is  the  principal 
fact  in  issue.  Testimony  by  one  that  he  heard  the  statement  uttered 
is  not  hearsay  but  is  original  evidence  of  a  fact  in  dispute.  It  is 
evidence  within  the  personal  knowledge  of  the  witness,  and  so  has 
nothing  to  do  with  the  hearsay  rule.  But  as  to  matters  properly 
falling  within  that  rule,  it  applies  in  these  as  in  other  cases.** 

§  324.  Cases  of  malicious  prosecution. — In  cases  of  malicious 
prosecution  it  becomes  material  to  know  upon  what  information 
one  acted  in  bringing  the  former  suit  in  order  to  find  out  whether 

=»  Smith  v.  Whittier,  95  Cal.  279,  *^Hurlburt   v.    Hurlburt's    Estate, 

293,  30  Pac.   529.  63  Vt.  667,  22  Atl.  850. 

'"Welch  v.   Spies,  103  Iowa,  389;  "See,    for   instance,    Coleman    v. 

State  V.  Fox,  25  N.  J.  L.  566,  602;  Southwick,  9  Johns.  (N.  Y.)  45. 

Murdock  v.  Courtenay  Mfg.  Co.  52  "McDuff   v.    Detroit,    &c.    Co.    84 

S.  Car.  428,  30  S.  E.  142.  Mich.  1,  47  N.  W.  671,  22  Am.  St. 

"Phelps    v.    Foot,    1    Conn.    387;  673;    Simpson    v.    Wiley,    4    Port. 

Hurlburt   v.    Hurlburt's   Estate,    63  (Ala.)   215;   People  v.  Thornton,  74 

Vt.  667,  22  Atl.  850.     See  also  Jen-  Cal.    482,    16    Pac.    244;    Walker   v. 

nings  V.  Rooney,  183  Mass.  577,  67  Meetze,  2  Rich.  L.  (S.  Car.)  570. 
N.  E.  665. 
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or  not  there  was  probable  cause.*"  The  statement  of  the  information 
acted  upon  is  not  hearsay,  though  it  consists  of  the  statements  of 
others.  Such  statements  may  constitute  a  complete  defense,*"  or 
they  may  affect  the  question  of  bona  fides  and  help  determine  the 
measure  of  damages.*' 

§  325.  Market  value  and  reputation. — Statements  made  concern- 
ing market  value  are  often  admissible  under  this  principle.  Thus, 
it  is  said  :*'  "Value  in  a  business  sense  consists  largely  of  the  opin- 
ions of  persons  familiar  with  the  market,  and  these  opinions  are 
largely  made  up  of  what  is  said  and  reported  by  others.  Hence, 
if  a  person  shows  that  his  business  is  such  that,  by  commercial  reports 
or  other  means  of  like  nature,  he  is  familiar  with  the  current  mar- 
ket prices  of  an  article,  he  is  competent  to  testify  on  the  subject, 
although  he  may  not  have  actual  personal  knowledge  of  any  par- 
ticular sales."*" 

If  all  the  witness  has  to  say  is  that  so  and  so  told  him  such  and 
such,  it  is  not  admissible,  but  he  may  testify  somewhat  as  an  expert 
Such  evidence  is  a  species  of  hearsay  upon  which  men  act  every 
day  of  their  lives. 

As  a  general  rule  it  may  be  stated  that  both  sales  and  public 
offers  to  purchase  or  sell,  in  the  customary  places  for  dealing  in 
such  commodities,  are  admissible  as  evidence  of  market  value."" 
But  mere  private  offers  are  inadmissible."^ 

Some  courts  also  receive  market  reports  as  they  appear  in  trade 

"Bacon  v.   Towne,  4   Cush.   217,  "Hoxsie  v.  Empire  Lumber  Co. 

238.  41  Minn.   548,   551. 

"  Ravenga  v.  Mackintosh,  2  Barn.  "  See  also  Pittsburgh,  &c.  R.  Co. 

&  C.  693;   Wicker  v.  Hotchkiss,  62  v.    Sheppard,    56    Ohio    St.    68,    80; 

111.    107,    14   Am.   R.    75;    Pullen   v.  Whelan  v.  Lynch,  60  N.  Y.  469. 

Glldden,  68  Me.  559,  566;  Stanton  v.  °°  Whitney  v.  Thacher,  117  Mass. 

Hart,  27  Mich.  539;  Laird  v.  Taylor,  523;  Slsson  v.  Cleveland,  &c.  R.  Co. 

66  Barb.  139,  143.  14  Mich.  489,  497;  Latham  v.  Ship- 

"  Thomas  v.  Russell,  9  Exch.  764;  ley,  86  Iowa,  543,  548,  53  N.  W.  342; 

Lister  v.  Ferryman,  L.  R.  5  Exch.  Muser  v.  Magone,  155  U.  S.  240,  249, 

365;  Wyatt  v.  White,  5  Hurl.  &  N.  15  Sup.  Ct.  77. 

371;   Lamb  v.  Galland,  44  Cal.  609;  "Jones  v.   Jones,   120  N.   Y.   589, 

Hirsch  v.  Feeney,   83   111.   548,  550;  603,  24  N.  E.  1016;   Green  v.  Caulk; 

Pullen  v.  Glldden,  68  Me.  559,  562;  16  Md.  556;  Wood  v.  Firemen's,  &c. 

Bacon  v.  Towne,  4  Cush.  217,  238;  Ins.  Co.  126  Mass.  316;   Norton  v. 

Heyne  v.  Blair,  62   N.  Y.  19;   Bell  Willis,  73  Me.  580. 
V.    Pearcy,    5   Ired,   L.    (N.   C.)    83; 
White  V.  Tucker,  16  Ohio  St.  468. 
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journals  or  ordinary  newspapers,  or  in  price-current  lists  by  whole- 
sale dealers."^ 

§  326.  Prior  inconsistent  statements. — So,  prior  inconsistent 
statements  may  be  used  to  impeach  a  witness.  As,  for  example, 
the  inconsistent  statement  may  be  used,  when  it  was  made  by  a 
person,  who,  having  been  called  as  a  witness  in  the  same  action,  has 
testified  inconsistently  therewith.  Such  evidence  is  not  hearsay  in 
the  strict  sense.^' 

§  327.     Statement  of  how  matter  became  fixed  in  memory. — The 

statements  may  be  evidential  in  identifying  or  explaining  how  an 
event  became  fixed  in  the  memory.^*  For  example,  a  witness  may 
date  a  fact  which  he  knows  by  relating  it  to  the  time  when  he  heard 
another  fact,  and  in  so  doing  may  state  not  only  that  he  heard  some- 
thing, but  what  that  something  was,  in  order  to  let  the  jury  see  what 
reason  he  had  to  observe  and  remember.  But  statements  so  heard, 
though  he  repeats  them  on  oath,  are  not  evidence  of  the  occurrence 
on  that  date  of  the  facts  which  they  purport  to  affirm.°° 

§  328.    Miscellaneous   instances   of    evidence    not   hearsay. — So, 

when  proof  is  to  be  made  of  a  parol  contract,  or  when  for  other 
reasons  the  statements  of  a  person  are  relevant,  such  statements  may 
be  proved  by  third  persons  who  were  present  the  same  as  by  the  one 
who  used  the  language.  Here  the  statements  are  not  hearsay,  but 
original  evidence.**®  There  is  no  effort  to  make  the  jury  believe  the 
fact,  but  to  believe  only  that  the  words  were  said.  And  likewise 
in  establishing  self-defense,  it  has  been  held  that  a  party  may  show 
that  he  had  information  from  others  which  led  him  to  apprehend  an 
assault  upon  himself.^^ 
The  knowledge  acquired  by  an  administrator,  in  the  discharge  of 

"Aulls  V.  Young,  98  Mich.   231;  "Whitney  v.  Thacher,  117  Mass. 

Harrison  v.   Glover,   72   N.   Y.   451,  523,  527. 

454;     Fennerstein's    Champagne,    3  "Howser    v.    Commonwealth,    51 

Wall.  145,  147;   Tyson  v.  Chestnut,  Pa.   332,   341;    Cole  v.   Lake  Shore, 

118   Ala.   387,   24   So.    73.     Semhle:  &c.  R.  Co.  105  Mich.  549,  63  N.  W. 

Nash  T.  Classen,  163  111.  409;  Wash-  647;    see,   also,   Barle  v.   Earle,   11 

ington  Ice  Co.  v.  Webster,   68  Me.  Allen  (Mass.)  1. 

449,    463;    Munshower   v.    State,    55  "People   v.   Zimmerman,   65   Cal. 

Md.    11,    24.     See,    also,    Golson   v.  307;  Harris  v.  Central  R.  Co.  78  Ga. 

Ebert,   52  Mo.  260,  270;    Fairley  v.  525;   Hill  v.  North,  34  Vt.  604. 

Smith,  87  N.  C.  367,  371;  Willard  v.  ''Blanchard  v.  Child,  7  Gray,  155; 

Mellor,    19    Colo.    534;    Whelan    v.  Thayer's  Cas.  (2d  Ed.)  p.  312. 

Lynch,  60  N.  Y.  469,  474.  "  People  v.  Shea,  8  Cal.  538. 
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his  dxity,  that  a  certain  claim  or  demand  belonged  to  and  was  set 
up  by  the  estate,  although  it  might  not  be  suflBcient  to  prove  the 
claim,  is  not  hearsay.^*  So,  it  was  held  in  an  action  by  parents  for 
damages  for  the  death  of  a  son  that  a  statement  made  by  the  son 
to  his  mother  that  he  would  support  them  so  long  as  he  lived,  was 
not  objectionable  as  hearsay.^'  And  it  has  also  been  held  that  the 
testimony  of  an  agent  as  to  the  substance  of  an  oral  message  com- 
municated through  him  from  his  principal  is  not  inadmissible 
against  the  latter  as  hearsay."" 

Neither,  it  has  been  held,  is  the  hearsay  rule  applicable  to  state- 
ments offered  as  constituting  false  representations;"^  nor  to  a  state- 
ment required  by  law  to  be  made  as  a  part  of  the  foundation  of 
one's  right, — for  example,  a  notice  sent,  or  a  certiiicate  or  affidavit 
constituting  a  "proof  of  death"  of  an  insured;""  nor,  in  general, 
to  any  writings  or  utterances  which  are  material  to  the  issue  and 
are  not  offered  as  evidence  of  the  truth  of  the  statement. 

The  pointing  out  to  the  jury  of  the  places  and  things  referred  to 
in  the  testimony  at  the  trial,  by  showers  in  a  proper  proceeding 
at  a  view,  is  not  objectionable  as  being  hearsay."^ 

Neither  is  the  interpretation  of  the  words  of  a  witness  testifying 
in  a  foreign  language,  by  one  who  is  sworn  in  court  and  trans- 
lates the  testimony,  objectionable  on  the  grounds  of  hearsay,  since 
both  the  witness  and  the  interpreter  have  been  sworn  and  may  be 
cross-examined."* 

Neither  is  testimony  objectionable  on  the  grounds  of  being  hear- 
say that  is  based  on  the  examination  of  a  place  or  person,  or  an  ex- 
periment tried,  or  a  diagram  made,  by  a  witness,  without  notice 
to  the  other  side,  for  the  witness  afterwards  is  sworn  and  testifies 
and  may  be  cross-examined."' 

"*  Stewart  v.  Chadwick,  8  la.  463.  "  Railway,  &c.  Assn.  v.  Robinson, 

"  Atchison,    &c.    R.    Co.    v.    Van  147  111.  138,  157.  , 

Belle,  26  Tex.   Civ.  App.   511,  64  S.  "People  v.   Milner,  122  Cal.   171, 

W.  397.  54  Pac.  833;  Garcia  v.  State,  34  Pla. 

«» Brown  v.  Leach,  107  Mass.  364.  311,   332. 

For  other  cases  in  which  evidence  "  See  People  v.  Sierp,  116  Cal.  249. 

was    held    not   to   be    hearsay,    see  "  Inspection:    State  v.   Leabo,   89 

McDonald  v.  Crosby,  192  111.  283,  61  Mo.  247,  253;   Day  v.  U.  S.  87  Fed. 

N.    B.    505;    Porter   v.    Merrill,    124  125.    Diagrams  and  models:  Augus- 

Mass.  534;  Earle  v.  Earle,  11  Allen  ta  &  S.  R.  Co.  v.  Dorsey,  68  Ga.  228, 

(Mass.)    1;    French   v.    Seattle,    &c.  234;    State  v.   Whiteacre,   98  N.   C. 

Co.  26  Wash.  264,  66  Pac.  404.  753. 

"Howard  v.  City,  &c.  Ins.  Co.  4 
Den.  (N.  Y.)  502,  508. 
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§  329.  Admissions  and  confessions. — Admissions  and  confessions 
by  the  parties  are  sometimes  treated  under  the  head  of  exceptions 
to  the  rule  rejecting  hearsay  evidence,  but  for  reasons  shown  in  the  ' 
discussion  in  another  part  of  this  work^°  they  are  treated  separately. 
It  may  be  said  here,  however,  that  a  defendant  in  a  criminal  case 
is  not  permitted  to  show  that  a  third  person  admitted  that  he  com- 
mitted the  crime,"'  nor  that  a  third  person  had  threatened  to  com- 
mit it,°*  and  the  admissions  of  the  injured  person  cannot  thus  be 
introduced  in  evidence  by  the  accused,""  and  the  fact  that  the  per- 
son who  made  the  admissions  has  since  died  does  not  of  itself  re- 
quire them  to  be  received.'"  So,  a  party's  self-serving  acts  as  well 
as  words  are  excluded,  and  it  has,  therefore,  been  held  that  he  can 
not  show  that  he  manifested  surprise  when  a  certain  claim  or  charge 
was  made  against  him,'^  nor  that  he  refused  flight  in  a  criminal 
case.'''  In  particular  cases,  however,  some  of  these  matters  might 
be  so  connected  with  the  transaction  as  to  be  admissible  as  part  of 
the  res  gestae.,  or,  in  some  instances,  they  might  fall  within  some 
other  rule  or  exception  to  the  hearsay  rule. 

§  330.     Effect  of  admitting  hearsay  witliout  objection. — It  is  a 

general  rule  that  a  failure  to  object  or  otherwise  raise  the  question 
as  to  the  admissibility  of  evidence  in  the  trial  court  is  a  waiver  of 

■    "  See  ante  §§  220  et  seq.,  271  etseq.  °°  Commonwealth  v.  Densmore,  12 

"Farrell  v.  Weitz,  160  Mass.  288,  Allen  (Mass.)  535;  State  v.  Molisse, 

35  N.  E.  783;  Kelly  v.  State,  82  Ga.  38  La.  Ann.   381,  58  Am.  R.  181. 

441,  9  S.  B.  171;  State  v.  Hack,  118  '"Commonwealth    v.    Sanders,    14 

Mo.  92,  23  S.  W.  1089;   Owenshy  v.  Gray  (Mass.)  394,  77  Am.  Dec.  335; 

State,  82  Ala.  63,  2  So.  764;   Davis  People  v.  Hall,  94  Cal.  595,  30  Pac. 

V.  Commonwealth,  95  Ky.  19,  23  S.  7;  Kelly  v.  State,  82  Ga.  444,  9  S.  E. 

W.    584,   44   Am.     St.    201;     United  171;   Snow  v.  State,  58  Ala.  372.  Of 

States  V.  Mulholland,  50  Fed.  413;  course    dying    declarations    proper 

State   V.   Fletcher,   24   Ore.   295,   33  may  he  admitted  on  a  proper  show- 

Pac.  575;   State  v.  Smith,  35  Kans.  ing,   under   rules   elsewhere   stated, 

618,  11  Pac.  908.  and  so  admissions  may  be  such  a 

"^  Alston    V.    State,    63    Ala.    178;  part  of  the  res  gestae  as  to  be  re- 

Crookham  v.  State,  5  W.  "Va.  510;  ceived,  but  we  are  in  the  text  re- 

Carlton   v.   People,   150   111.   181,   37  ferring    to    admissions    that    come 

N.     E.     244,     41     Am.     St     346;  within  the  hearsay  rule. 

Greenfield  v.  People,  85  N.  Y.  75,  39  "  Bowie  v.  Maddox,  29  Ga.  285,  74 

Am.     R.     636;     Sible    v.     State,     3  Am.  Dec.  61. 

Heisk.   (Tenn.)  137;   State  v.  Beau-  "Pate  v.  State,  94  Ala.  14,  10  So. 

det,   53   Conn.   536,  55  Am.   R.  155;  665;   State  v.  Wilkins,  66  Vt.  1,  28 

Woolfolk  v.  State,  85  Ga.  69.  11    S.  Atl.  323;  Commonwealth  v.  Hersey, 

E.  814;    State  v.  Davis,  77  N.   Car.  2    Allen     (Mass.)     173;     People    v. 

483.  Rathbun,  21  Wend.  (N.  Y.)  509. 
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all  objections  thereto^  but  the  question  as  to  the  probative  force 
of  incompetent  hearsay  evidence  thus  admitted  seems  seldom  to 
have  been  directly  considered.  In  an  interesting  case"  in  Massachus- 
etts, however,  it  is  held  that  if  hearsay  evidence  is  thus  admitted 
without  objection  the  jury  may  consider  it  and  give  it  due  weight  just 
as  they  would  have  a  right  to  consider  secondary  evidence  or  testi- 
mony of  a  witness  incompetent  because  of  interest,  if  admitted 
without  objection.  But  verdicts  must  be  based  upon  evidence  legally 
sufBcient  to  support  them,  and  it  is  not  perhaps  entirely  free  from 
doubt  that  a  verdict  based  solely  on  inadmissible  hearsay  evidence 
should  be  permitted  to  stand,  even  though  the  evidence  was  admitted 
without  objection.''* 

§  331.  ftualifications  and  exceptions  to  hearsay  rule — General 
statement. — Hearsay  is  one  of  the  chief  topics  in  the  law  of  evi- 
dence and  most  of  the  topic  consists  of  the  so  called  exceptions.  It  will 
be  noted  that  a  great  deal  that  is  excluded  under  the  general  rule 
as  to  hearsay  is  brought  back  by  the  so  called  exceptions,  and  much 
that  is  frequently  treated  as  within  some  exception  is  not  in  reality 
hearsay. 

The  following  are  the  so  called  exceptions  under  the  hearsay  rule, 
and  these,  so  far  as  not  already  considered,  will  be  treated  in  sub- 
sequent chapters: 

1.  Dying  declarations.  2.  Declarations  in  cases  of  pedigree.' 
3.  Declarations  as  to  matters  of  public  or  general  interest.  4.  Pub- 
lic documents.  5.  Ancient  documents,  ancient  possession  and  other 
ancient  matters.  6.  Entries  and  declarations  against  interest. 
7.  Account  books  of  parties  to  the  litigation.  8.  Entries  and  dec- 
larations of  third  parties  made  in  the  regular  course  of  duty  or 
business.  9.  Declarations  bearing  upon  the  physical  or  mental  con- 
dition of  the  declarant,  or  upon  his  intention.  10.  Declarations 
which  are  a  part  of  some  fact  or  transaction  (res  gestae)  that  is 
itself  admissible.  11.  Eeported  testimony  and  certain  declarations 
under  oath. 

■"  Damon  v.  Carroll,  163  Mass.  404,  Fadden  v.  Fritz,  110  Ind.  1,  10  N.  B. 
40  N.  E.  185.  See  also  Yeager  v.  120;  Stern  v.  Freeman,  4  Mete.  (61 
Davis,  112  Ind.  230,  13  N.  B.  707;  Ky.)  309;  Packwood  v.  White,  7  La. 
State  V.  Cranney,  30  Wash.  594,  71  Ann.  31;  Langworthy  v.  Coleman, 
Pac.  50.  18  Nev.  440,  5  Pac.  65;  Hattersley  v. 

"  It    has    frequently    been    held.      Burrows,  4  Colo.  App.  538,  36  Pac. 
however,    that    a    verdict    may    be      889.     But  see  Jordan  v.   Fenno,  13 
based   on   secondary   evidence   thus      Ark.    593.        See,   also,   Goddard   v. 
admitted.     Riehl  v.  Evansvllle,  &c.      Cutts,  11  Me.  440. 
Ass'n,  104  Ind.  70,  3  N.  E.  633;  Mc- 
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§  332.  Meaning  of  term. — Dying  declarations  are  statements 
made  by  a  person,  since  deceased,  when  under  eqnviction  of  im- 
pending death,  of  material  facts  concerning  the  cause  and  circum- 
staces  of  the  injury  which  later  proved  to  be  the  cause  of  the  death."- 
The  character  of  such  statements  is  generally  that  of  accusations. 

^  Clyde  Mattox  v.  United  States,  key  v.  People,  17  111.  17;  Sullivan 
146  U.  S.  140,  13  Sup.  Ct.  50;  Star-      v.  State,  102  Ala.  135,  15  So.  264; 
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§  333.  The  rule. — A  concise  and  accurate  statemient  of  the  rule 
as  to  this  kind  of  evidence  is  as  follows:  "A  declaration  made  by 
the  declarant  as  to  the  cause  of  his  death,  or  as  to  any  of  the  circum- 
stances of  the  transaction  which  resulted  in  his  death,  is  deemed, 
to  be  relevant  (admissible)  only  in  trials  for  the  murder  or  man- 
slaughter of  the  declarant;  and  only  when  the  declarant  is  shown, 
to  the  satisfaction  of  the  judge,  to  have  been  in  actual  danger  of 
death,  and  to  have  given  up  all  hope  of  recovery  at  the  time  when 
his  declaration  was  made.  Such  a  declaration  is  not  irrelevant  (in- 
admissible) merely  because  it  was  intended  to  be  made  as  a  deposi- 
tion before  a  magistrate,  but  is  irregular."- 

— Dying  declarations  are  in  the 


§  334.    Ground  of  admissibility. 

Scott  V.  People,  63  111.  508;  Simon 
V.  People,  150  111.  66,  36  N.  B.  1019, 
1021;  Westbrook  v.  People,  126  111. 
81,  18  N.  E.  304;  State  v.  Baldwin, 
79  Iowa,  714,  45  N.  W.  2S7;  People 
V.  Olmstead,  30  Mich.  431,  436.  Ar- 
ticles on  the  admissibility  of  such 
declarations  will  be  found  in  the 
following  law  journals  and  maga- 
zines: 1  Amor.  Law  Jour.  366;  note 
in  56  L.  R.  A.  353;  19  Central  Law 
Jour.  128;  27  Central  Law  Jour.  31; 
3  Crim.  Law  Mag.  523;  9  Crim.  Law 
Mag.  453;  70  Law  Times,  310;  68 
Law  J.  146;  12  Ch.  Legal  News,  157. 
As  to  evidence  of  threats  by  the  ac- 
cused, see  note  17  L.  R.  A.  654-663. 
=  Stephens'  Digest  Ev.  art.  26. 
See,  also,  Daughdrill  v.  State,  113 
Ala.  7,  21  So.  378;  Dunn  v.  State,  2 
Ark.  229,  35  Am.  Dec.  54;  People  v. 
Samario,  84  Cal.  484;  People  v. 
Hawes,  98  Cal.  648,  33  Pac.  791; 
Hamlin  v.  State,  48  Conn.  92;  State 
V.  Trusty,  1  Pen.  (Del.)  319,  40  Atl. 
766;  Savage  v.  State,  18  Fla.  909; 
Dumas  v.  State,  65  Ga.  471;  Starkey 
v.  People,  17  111.  17;  Norris  v.  Peo- 
ple, 101  111.  408;  "Watson  v.  State, 
63  Ind.  548;  Archibald  v.  State,  122 
Ind.  122,  23  N.  E.  758;  State  v.  El- 
liott, 45  Iowa,  486;  State  v.  Wilson, 


24  Kan.  189,  36  Am.  R.  257;  Mack^ 
abee  v.  Commonwealth,  78  Ky.  380; 
State  V.  Trivas,  32  La.  Ann.  1086, 
36  Am.  R.  293;  Commonwealth  v. 
Haney,  127  Mass.  455;  Common- 
wealth V.  Brewer,  164  Mass.  577,  42 
N.  E.  92;  Hurd  v.  People,  25  Mich. 
405;  People  v.  Simpson,  48  Mich. 
474;  Merrill  v.  State,  58  Miss.  65; 
State  v.  Kllgore,  70  Mo.  546;  Fitz- 
gerald v.  State,  11  Neb.  577;  Broth- 
erton  v.  People,  75  N.  Y.  159;  Wil- 
son v.  Boerem,  15  Johns.  (N.  Y.) 
286;  State  v.  Blackburn,  80  N.  Car. 
474;  State  v.  Garrand,  5  Ore.  216; 
Small  v.  Commonwealth,  91  Pa.  St. 
304,  21  Albany  L.  Jour.  216;  State 
V.  Sullivan,  20  R.  I.  114,  117;  State 
V.  Gill,  14  S.  Car.  410;  Anthony  v. 
State,  Meigs  (Tenn.)  265,  33  Am. 
Dec.  145;  Taylor  v.  State,  38  Tex. 
Crim.  App.  552,  43  S.  W.  1019; 
Brande  v.  State  (Tex.  Crim.  App.) 
45  S.  W.  17;  People  v.  Callaghan, 
4  Utah,  49;  State  v.  Patterson,  45  Vt. 
308,  12  Amer.  R.  200;  Vass  v. 
Commonwealth,  3  Leigh  (Va.)  786, 
24  Amer.  Dec,  695;  Swishe  v.  Com- 
monwealth, 26  Gratt.  (Va.)  963,  21 
Amer.  R.  330;  Richards  v.  State, 
82  Wis.  172,  51  N.  W.  652. 
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natxire  of  secondary''  or  hearsay*  evidence,  since  they  are  not  made 
under  oath  and  are  not  tested  by  cross-examination;  nevertheless  they 
are  admitted  in  evidence  and  thiis  constitute  an  extension  or  exception 
to  the  rule  which  excludes  hearsay  evidence.''  The  rule  as  to  these 
declarations  is  generally  treated  as  an  exception  to  the  hearsay  rule, 
but  since  it  existed  before  the  hearsay  rule  it  is  in  the  nature  of 
a  qualification  or  extension  rather  than  an  exception."  It  is  difficult 
to  give  any  reason  that  is  entirely  satisfactory  for  the  admission  of 
such  declarations.  The  most  satisfactory  reasons  which  can  be  given 
for  the  admission  of  this  class  of  evidence  are,  first,  that  the  solemnity 
of  the  circumstances  under  which  such  statements  are  given  dis- 
penses, in  a  way,  with  the  necessity  of  making  them  under  oath,  and, 
secondly,  the  impossibility,  in  many  cases,  of  producing  better  proof 
of  the  homicide  makes  it  necessary  that  these  declarations  be  admit- 
ted in  order  that  those  clearly  guilty  may  not  escape  punishment.  As 
to  the  first  reason.  Woodcock's  case''  lays  down  the  general  principle 
On  which  dying  declarations  are  admitted.  It  is  there  stated  that 
they  are  declarations  made  in  extremity,  when  the  party  is  at  the 
point  of  death,  and  when  every  hope  of  this  world  is  gone;  when 
''.very  motive  to  falsehood  is  silenced,  and  the  mind  is  induced  by  the 
most  powerful  considerations  to  speak  the  truth ;  a  situation  so  solemn, 
and  so  awful,  is  considered  by  the  law  as  creating  an  obligation  equal 
to  that  which  is  imposed  by  a  positive  oath  administered  in  a  court  of 
justice.  Again,  in  another  early  case,*  it  is  stated  that  the  principle 
upon  which  this  species  of  evidence  is  received  is,  that  the  mind,  im- 
pressed with  the  awful  idea  of  approaching  dissolution,  acts  under  a 
sanction  equally  powerful  with  that  which  it  is  presumed  to  feel,  by 
a  solemn  appeal  to  God  on  oath.    The  declarations  of  a  person  dying 

'  State  V.  Reed,  137  Mo.  125;  State  "  Such  declarations  appear  to  have 

V.  Vansant,  80  Mo.  67;  Lipscomb  v.  been  referred  to  as  far  back  as  1202 

State,  75  Miss.  559,  23  So.  210.  (1  Seld.   Soc.   11;    Thayer's   Prelim. 

*  Brown    v.    State,    32    Miss.    433;  Treatise   on  Ev.   520),   and   in  1721 

Commonwealth  v.  Densmore,  12  Al-  or  1722  they  were  admitted  as  evi- 

len  (Mass.)  535,  537.  dence  in  a  jury  trial.    Rex  v.  Train- 

°  Digby  v.  People,  113  111.  125,  55  ton   (also  reported  as  Rex  v.  Rea- 

Am.    R.    402;    McDaniel    v.    State,  son)  1  Strange,  499,  16  How.  St.  Tr. 

8  Smed.  &  M.  (Miss.)  415,  47  Amer.  1.     See  also  note  to  Regina  v.  Mor- 

Dec.   93;   Walker  v.   State,   37   Tex.  gan,  14  Cox  C.  C.  337. 

366;    State   v.    Kindle,   47    Ohio   St.  'Leach  (4th  ed.)  500;  Thayer  Cas. 

358;    Mitchell  v.   State,   71   Ga.   128;  Ev.  354. 

See  list  of  law  journals  and  maga-  '  The  King  v.  Drummond,  Leach 

zines  cited  under  section  332  ante.  (4th  ed.)  337;  Thayer  Cas.  Ev.  353. 
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under  such  circumstances^  are  considered  as  equivalent  to  the  evi- 
dence of  the  living  witness  upon  oath.°  As  to  the  second  reason  it 
is  said:  "But,  however  unsatisfactory  such  evidence  may  be,  the 
necessity  of  the  case  has  always  induced  the  courts  to  admit  it. 
There  would  be  the  most  lamentable  failure  of  justice,  in  many 
cases,  were  the  dying  declarations  of  the  victims  of  crime  excluded 
from  the  jury"^" 

§  335.     limitations  or  qualifications — Generally. — The  rule  as  to 


■Accord:     Scott  v.  People,  63  111. 

508,  510;  Hill  v.  State,  41  Ga.  484, 
503;  Kennedy  v.  State,  85  Ala.  326; 
Dunn  v.  State,  2  Ark.  229,  35  Am. 
Dec.  54;  McBride  v.  People,  5  Colo. 
App.  91,  37  Pac.  953;  Dixon  v.  State,' 
13  Pla.  636,  639;  Mitchell  v.  State, 
41  Ga.  503;  Starkey  v.  People,  17 
111.  17,  20;  State  v.  Schmidt,  73 
Iowa,  469,  35  N.  W.  590;  Walston  T. 
dommonwealth,  16  B.  Mon.  (Ky.) 
15,  35;  State  v.  Brunetto,  13  La. 
Ann.  45;  Commonwealth  v.  Casey, 
11  Cush.  (Mass.)  421,  59  Am.  Dec. 
150;  Commonwealth  v.  Richards,  18 
rick.  (Mass.)  437,  29  Am.  Dec. 
608;    People  v.   Beverly,   108   Mich. 

509,  66  N.  W.  379;  State  v.  Pearce, 
56  Minn.  226;  Bell  v.  State,  72  Miss. 
507;  Green  v.  State,  13  Mo.  382; 
Donnelly  v.  State,  26  N.  J.  L.  463, 
497;  State  v.  Terrell,  12  Rich.  L. 
(S.  Car.)  321,  329;  Anthony  v.  State, 
Meigs  (Tenn.)  278,  33  Am.  Dec. 
143;  Sims  v.  State,  36  Tex.  Cr.  App. 
154;  People  v.  Wood,  2  Edm.  Sel. 
Cas.  (N.  y.)  71,  74.  This  reason, 
however,  does  not  meet  the  objec- 
tion to  hearsay  evidence  that  no  op- 
portunity is  given  for  cross-examin- 
ation. 

^»  People  V.  Glenn,  10  Cal.  32,  36. 

"This  exception  stands  only  upon 
the  grounds  of  the  public  necessity 
of  preserving  the  lives  of  the  com- 
munity by  bringing  manslayers  to 
justice.  For  it  often  happens  that 
there  is  no  third  person  present  to 


be  an  eye-witness  to  the  fact,  and 
the  usual  witness  in  other  cases  of 
felony,  namely,  the  party  injured, 
is  himself  destroyed.  The  ground 
is  that  of  necessity,  In  order  to  pre- 
vent murder  going  unpunished." 

Railing  v.  Commonwealth,  110 
Pa.  St.  100,  106;  People  v.  Glenn, 
10  Cal.  32;  Marshall  v.  Chicago, 
etc.  R.  Co.  48  111.  475,  95  Am.  Dec. 
561;  State  v.  Bohan,  15  Kans.  407; 
Lipscomb  v.  State,  75  Miss.  559,  23 
So.  210;  State  v.  Shelton,  2  Jones 
L.  (N.  Car.)  364,  64  Am.  Dec.  587; 
State  V.  Carter,  107  La.  Ann.  792,  32 
So.  183;  Sullivan  v.  State,  102  Ala. 
135,  15  So.  264;  People  v.  Lonsdale, 
122  Mich.  388,  81  N.  W.  277;  New- 
berry V.  State,  68  Ark.  355,  58  S. 
W.  351;  1  East  P.  C.  ch.  5,  §  124. 

As  a  matter  of  fact,  however, 
there  is  frequently  other  evidence 
of  eye  witnesses,  and  there  may  be 
no  actual  necessity  for  the  admis- 
sion of  dying  declarations  in  the 
particular  case,  yet,  as  shown  by 
the  authorities  cited,  this  does  not 
alter  the  rule  or  render  the  dec- 
larations inadmissible.  State  v. 
Saunders,  14  Ore.  300,  12  Pac.  441; 
Commonwealth  v.  Roddy,  184  Pa. 
St.  274,  39  Atl.  211;  Reynolds  v. 
State,  68  Ala.  502;  State  v.  Yee  Wee, 
7  Idaho,  188,  61  Pac.  588;  State  v. 
Wilson,  24  Kans.  189,  36  Am.  R. 
257;  People  v.  Beverley,  108  Mich. 
509,  66  N.  W.  379. 
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dying  declarations  is  very  narrow  and  is  strictly  adhered  to.  The 
limitations  or  qualifications  of  the  rule  may,  for  convenience,  be 
divided  into  three  classes,  viz,:  1.  Limitations  or  qualifications 
as  to  the  declarations;  2.  Limitations  or  qualifications  as  to  the 
declarant;  3.  Limitations  as  to  the  cases  in  which  admitted.  The 
limitations  and  qualifications  as  to  the  declarations  are  three  in  num- 
ber: 1.  The  declarations  must  be  made  by  the  declarant  either  as 
to  the  cause  of  his  death,  or  as  to  some  circumstance  or  circumstances 
of  the  transaction  which  resulted  in  his  death;  2.  The  declarations 
must  be  made  by  the  person'  whose  death  is  in  issue  on  the  trial ; 
3.  The  declarations  must  have  the  same  marks  of  competency  as 
any  other  evidence,  although  they  may  be  oral,  or  written,  or  merely  by 
signs.  But  the  declarations  may  be  made  in  answer  to  leading  ques- 
tions or  may  be  obtained  by  solicitation ;  they  do  not  have  to  be  made  in 
the  presence  of  the  accused,  and  they  may  be  contradicted  or  rebutted 
the  same  as  any  other  evidence.  The  limitations  or  qualifications 
as  to  the  declarant  are  four  in  number:  1.  The  declarant  must  be 
dead ;  2.  The  declarant  must  be  shown  to  have  been  in  actual  danger 
of  death  at  the  time  he  made  his  declarations;  3.  The  declarant 
must  be  shown  to  have  given  up  all  hope  of  recovery  at  the  time  when 
the  declarations  were  made;  4.  The  declarant  must  have  the  quali- 
fications of  a  competent  witness  at  the  time  of  making  his  declarations. 
The  limitations  as  to  the  cases  are  two  in  number:  1.  The  decla- 
rations are  admissible  in  criminal  cases  alone,  and  not  in  civil  cases ; 
2.  The  declarations  are  admissible  in  but  one  class  of  criminal  eases, 
that  is,  in  cases  of  murder  or  manslaughter,  and  this  is  further 
limited  to  cases  of  the  murder  or  manslaughter  of  the  declarant. 

§  336.  Cause  of  death. — The  declarations  must  relate  to  the  cause 
of  the  death  or  to  some  circumstance  of  the  transaction  which  resulted 
in  the  death. ^^ 

"Blalock   v.    State,    40    Tex.    Cr.  State  v.  Perigo,  80  Iowa,  37,  45  N. 

App.  154,  49  S.  W.  100;   Sullivan  v.  W.   399;    State  v.   Purney,  41  Kan. 

State,  102   Ala.   135,  15   So.   264,   48  115,  13  Am.  St.  262;   Starr  v.  Com- 

Am.    St.   22;    People  v.   Wong,   117  mon wealth,    97    Ky.    193;    State    v. 

Cal.  624,  49  Pac.  833;  Mora  v.  Peo-  Black,  42  La.  Ann.  861,  8  So.  594 

pie,  19  Colo.  255,  35  Pac.  179;  Dally  People    v.    Knapp,    26    Micli.    112 

V.  New  York  R.  Co.  32  Conn.  356,  State  v.  Pearce,  56  Minn.  226,  233 

358;    Savage  v.   State,   18  Fla.   909;  Lambeth  v.  State,  23  Miss.  322,  354 

Bryant  v.  State,  80  Ga.  272;  Scott  v.  Lipscomb  v.  State,  75  Miss.  559,  23 

People,  63  111.   508;   Boyle  v.  State,  So.  210;  State  v.  Reed,  137  Mo.  125, 

105     Ind.     469,     55     Am.     R.     218;  38  S.  W.  574;   Biniield  v.  State,  15 
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Declarations  of  distinct  or  separate  prior  or  subsequent  occurrences, 
SIS,  for  instance,  of  antecedent  threats,  are  not  competent  evidence.^- 
These  and  other  such  declarations  are  not  competent  because  they 
relate  to  distinct  and  separate  transactions.^^  So  dying  declarations 
are,  as  a  rule,  not  admitted  to  prove  what  occurred  before  the  act 
which  caused  the  declarant's  death.^^  And  so  dying  declarations 
to  prove  what  occurred  after  that  transaction  are^  as  a  rule,  exclu- 
ded.^°  It  has  been  held  that  declarations  made  by  the  declarant 
after  he  was  shot,  calling  the  attention  of  witnesses  to  the  fact  that 


Neb.  487;  People  v.  Davis,  56  N.  Y. 
95,  103;  State  v.  Shelton,  2  Jones  L. 
(N.  Car.),  364,  64  Am.  Dec.  587; 
State  v.  Harper,  35  Ohio  St.  78,  35 
Am.  R.  596;  State  v.  Garrand, 
5  Ore.  216;  Railing  v.  Common- 
wealth, 110  Pa.  St.  100;  Stat©  v. 
Banister,  35  S.  Car.  290,  14  S.  B. 
678;  Nelson  v.  State,  7  Humph. 
(Tenn.)  541;  Ex  parte  Patheree,  34 
Tex.  Cr.  App.  594;  State  v.  Wood, 
53  Vt.  560;  Puryear  v.  Common- 
wealth, 83  Va.  51;  State  v.  Moody, 
18  Wash.  165,  51  Pac.  356;  Crook- 
ham  V.  State,  5  W.  Va.  510. 

"  Thus,  the  following  declaration 
was  held  inadmissible:  "Yes;  my 
wife  has  threatened  a  hundred  times 
to  kill  me  before.  She  threatened 
to  kill  me  before  she  went  away 
the  last  time."  State  v.  Wood,  53 
Vt.  560,  563.  Accord:  Hackett'  v. 
People,  54  Barb.  370;  Jones  v.  State, 
71  Ind.  66,  76;  Binns  v.  State,  46 
Ind.  311;  State  v.  Shelton,  2  Jones  L. 
(N.  C.)  360;  State  v.  Draper,  65  Mo. 
335;  27  Am.  R.  287;  Merrill  v. 
State,  58  Miss.  65.  Declarations  as 
to  prior  threats  not  admissible. 
State  V.  Moody,  18  Wash.  165,  51 
Pac.  356;  Ben  v.  State,  37  Ala.  103; 
State  V.  Petsch,  43  S.  C.  132;  People 
V.  Pong  Ah  Sing,  64  Cal.  253;  Peo- 
ple V.  Wong  Chuey,  117  Cal.  624,  49 
Pac.  833;  Perry  v.  State,  102  Ga. 
365,  30  S.  E.  903;  Lelber  v.  Com- 
monwealth, 9  Bush   (Ky.)   11;   Peo- 


ple V.  Commonwealth,  87  Ky.  487, 
500,  9  S.  W.  509,  810. 

"Sullivan  v.  State,  102  Ala.  135, 
48  Am.  St.  22,  15  So.  264;  John- 
son V.  State,  17  Ala.  618;  People  v. 
Sanchez,  24  Cal.  17;  People  v.  Pong 
Ah  Sing,  70  Cal.  8,  11  Pac.  323; 
Ex  parte  Barber,  16  Tex.  App.  369. 
See  also  Montgomery  v.  State,  80 
Ind.  338. 

"Sullivan  v.  State,  102  Ala.  135, 
48  Am.  St.  22;  State  v.  Moody,  18 
Wash.  165,  51  Pac.  356;  People  v. 
Taylor,  59  Cal.  640;  Weyrich  v. 
People,  89  111.  90;  Montgomery  v. 
State,  80  Ind.  338,  41  Am.  R. 
815;  Harp  v.  State,  40  Md.  633; 
State  V.  Draper,  65  Mo.  335,  27 
Am.  R.  287;  Hackett  v.  People, 
54  Barb.  (N.  Y.)  370;  State  v.  Shel- 
Ton,  2  Jones  L.  (47  N.  Car.)  364,  64 
Am.  Dec.  287;  Nelson  v.  State,  7 
Humph.  (Tenn.)  541;  Winfrey  v. 
State,  41  Tex.  Cr.  App.  538,  56  S. 
W.  919.  See  State  v.  Petsch,  43  S. 
Car.  132.  But  they  may  relate  to 
the  Identification  of  the  prisoner  as 
the  perpetrator  of  the  homicide  and 
the  circumstances  immediately  at- 
tending it.  State  V.  Bowles,  146  Mo. 
6,  47  S.  W.  892,  69  Am.  St.  598. 

'=  People  V.  Wong  Chuey,  ll7  Cal. 
624,  49  Pac.  833;  Montgomery  v. 
State,  80  Ind.  338,  41  Am.  R.  815. 
But  see  People  v.  Yokum,  118  Cal. 
437,  50  Pac.  686. 
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he  was  unarmed,  should  not  be  admitted.^'  And  it  has  been  held 
that  dying  declarations  showing  the  feelings  between  the  declarant 
himself  and  the  accused  are  not  competent  evidence  for  the  prose- 
cution.'^''  So  when  it  is  necessary  for  expressions  and  language  to  be 
aided  by  conjecture  or  supposition  to  establish  the  facts  necessary 
to  be  proved  to  criminate  the  accused,  such  indefinite  statements 
are  not  competent,  for  they  must  clearly  refer  to  the  cause  of  death 
or  to  some  circumstance  of  the  transaction  which  resulted  in  the 
death." 

But  dying  declarations  identifying  the  defendant  are  admissible 
since  such  declarations  relate  to  the  circumstances  attending  the 
transaction  under  investigation  and  so  are  within  the  rule.^°  So 
it  has  been  held  that  dying  declarations  are  admissible  although  they 
may  be  conflicting  or  inconsistent.''"     It  is  also  clear  that  the  dec- 

>»  State  V.  Eddon,  8  Wash.  292,  36 


Pac.  139. 

"Ben  V.  State,  37  Ala.  103;  Jones 
v.  State,  71  Ind.  66;  Nelson  v.  State, 
7  Humph.  (Tenn.)  541;  Reynolds  v. 
State,  68  Ala.  502;  People  v.  Taylor, 
59  Cal.  640;  State  v.  Draper,  65  Mo. 
335,  2,7  Am.  R.  287;  Leiber  v.  Com- 
monwealth, 9  Bush  (Ky.),  11; 
Hackett  v.  People,  54  Barh.  (N.  Y.) 
370.  But  see  State  v.  Whitt,  113  N. 
Car.  716,  18  S.  B.  715;  Medina  v. 
State,  43  Tex.  Cr.  App.  52,  63  S. 
W.  331;  Darby  v.  State,  79  Ga.  63,  3 
S.  E.  663.  See,  also.  State  v.  Gar- 
rard, 5  Ore.  216.  In  Williams  v. 
State,  130  Ala.  107,  30  So.  484, 
declarations  that  the  deceased  was 
at  fault  and  that  the  accused  had 
been  good  to  him  were  held  inad- 
missible. 

"Scott  v.  People,  63  111.  508;  State 
v.  Baldwin,  79  Iowa,  714,  45  N.  W. 
297;  State  v.  Perigo,  80  Iowa,  37,  45 
N.  W.  399;  Luby  v.  Commonwealth, 
12  Bush  (Ky.)  1;  State  v.  Center, 
35  Vt.  378. 

"State  V.  Kessler,  15  Utah,  142; 
Commonwealth  v.  Roddy,  184  Pa. 
St.  274,  39  Atl.  211;  State  v.  Bowles, 
146  Mo.  6,  47  S.  W.  892,  69  Am.  St. 
598;  Boyle  v.  State,  105  Ind.  469,  55 


Am.  R.  218;  Sylvester  v.  State,  71 
Ala.  17;  State  v.  Johnson,  76  Mo. 
121;  Lister  v.  State,  1  Tex.  App.  739. 

It  has  been  held  in  Common- 
wealth V.  Matthews,  89  Ky.  287,  12 
S.  W.  333,  that  the  declarant's  state- 
ment, that  he  and  the  accused  were 
playing  and  that  the  shooting  was 
an  accident,  is  admissible.  There  is 
a  conflict  of  authority  as  to  the 
admissibility  of  a  general  statement 
as  to  whether  there  was  no  cause 
for  the  defendant's  act.  Held  not 
admissible.  See  Starr  v.  Common- 
wealth, 97  Ky.  193;  Jones  v.  Com- 
monwealth (Ky.),  46  S.  W.  217;  Col- 
lins V.  Commonwealth,  12  Bush 
(Ky.)  271;  State  v.  Elkins,  101  Mo. 
344,  14  S.  W.  116.  Held  admissible, 
Wroe  V.  State,  20  Ohio  St.  460; 
Payne  v.  State,  61  Miss.  161;  Powers 
V.  State,  74  Miss.  777;  Boyle  v.  State, 
97  Ind.  322,  5  N.  B.  203;  State  v.  Lee, 
58  S.  Car.  335,  36  S.  E.  706.  See, 
also,  Shenkenberger  v.  State,  154 
Ind.  630,  636,  57  N.  E.  519;  Lane  v. 
State,  151  Ind.  511,  514,  51  N.  E. 
1056. 

=»  Moore  v.  State,  12  Ala.  764,  46 
Am.  Dec.  276;  Richards  v.  State,  82 
Wis.  172,  51  N.  W.  652. 
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larations  of  a  person  are  admissible  -when  so  made  as  to  be  a  part 
of  the  res  gestae,  although  no  foundation  is  laid  for  their  admission 
as  dying  declarations.^^ 

§  337.  Person  whose  death  is  in  issua — Another  limitation  on 
the  use  of  dying  declarations  is  that  they  are  admissible  only  when 
the  death  of  the  party  making  them  is  the  subject  of  the  charge.^* 
There  is  a  conflict  of  authority  as  to  whether  this  limitation  should 
be  carried  to  the  extent  of  shutting  out  the  declarations  of  a  person 
killed  by  the  same  act  or  as  the  result  of  the  same  transaction  which 
caused  the  death  of  the  person  whose  homicide  is  the  subject  of  the 
trial.  The  weight  of  authority  would  seem  to  exclude  such  declara- 
tions.^' But  some  courts,  seeing  no  reason  on  principle  for  this  ex- 
clusion, except  a  strict  and  arbitrary  adherence  to  the  dying  declara- 
tions rule,  have  admitted  such  declarations.''* 

§  338.  Marks  of  competency — Generally. — ^This  limitation  may 
be  considered  under  four  main  heads,  as  follows :  ■  ( 1 )  The  declara- 
tion must  be  such  as  the  dying  person  could  have  testified  to  if  ho 
had  been  living  and  sworn  as  a  witness;  (2)  The  declaration  must 
be  more  than  a  statement  of  a  matter  of  opinion;  (3)  The  declara- 
tion may  be  in  any  form,  written,  oral  or  by  signs;  (4)  The  decla- 
ration need  not  be  an  account  of  all  the  facts,  but  it  must  comprise 
all  that  the  deceased  intended  to  say. 

§  339.  Must  be  such  as  deceased  could  have  testified  to. — Since 
dying  declarations  are  a  substitute  for  sworn  testimony  Ihey  must  be 
such  statements  as  would  be  admissible  had  the  dying  person  been 
sworn  as  a  witness. ^°     This  is  the  general  rule^ 

"People   V.   Brown,   59   Cal.   345;  State  v.  Bohan,  15  Kans.  407,  418; 

Stagner  v.  State,  9  Tex.   App.  440;  Brown    v.    Commonwealth,    73    Pa. 

State  v.  Porter,  34  Iowa,  131;  State  329,    13    Am.    R.    740;    Poteete    v. 

V.   Wagner,    61   Me.    178;    Burns   v.  State,  9  Baxt.   (Tenn.)  270;   40  Am. 

State,  61  Ga.  192;  Commonwealth  v.  R.  90;  Radford  v.  State,  33  Tex.  Cr. 

Hackett,  2  Allen  136;  Wilkinson  v.  App.  520;  State  v.  Westfall,  49  Iowa, 

State,  91  Ga.  729.  328;   State  v.  Fitzhugh,  2  Ore.  227, 

=^Rex  V.  Mead,  2  Barn.  &  C.  605;  233;  Krebs  v.  State   3  Tex.  App.  348. 

People  V.  Davis,  56  N.  Y.  95;   State  "Rex  v.  Baker,  2  Moody  &  R.  53; 

V.   Westfall,   49    la.    328;    Davis   v.  State  v.  Wilson,  23  La.  Ann.  558; 

Commonwealth,  95  Ky.  19,  23  S.  W.  State   v.    Terrell,    12    Rich.    L.    (S. 

585;     Mitchell     v.     Commonwealth  Car.)  329. 

(Ky.),    14    S.    W.    489;    Hudson   v.  "Montgomery    v.    State,    80    Ind. 

State,  3  Coldw.   (Tenn.)  355.  338,     41     Am.     R.     815;     Boyle    v. 

"Mora   V.    People,    19    Colo.    255;  State,    105    Ind.     469,    55    Am.    R. 
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§  340.  Matters  of  opinion. — Declarations  as  to  matters  of  opinion 
are  not  admissible.  Only  declarations  of  facts  to  which  the  declarant 
would  be  competent  to  testify  as  a  witness  are  competent  evidence.^" 
The  rule  as  to  such  declarations  has  been  loosely  applied  where  the 
declarations  of  opinion  are  favorable  to  the  defendant.^^  But  it 
seems  that  a  rule  that  is  so  strictly  adhered  to  as  the  dying  declara- 
tions rule  in  all  other  particulars  should  be  adhered  to  in  this  respect 
also. 

There  is  an  apparent  conflict  of  authority  as  to  whether  state- 
ments identifying  the  defendant  are  statements  of  opinion.  It  is 
said  that  such  statements  are  conclusions  drawn  from  the  appearance 
218;  Shenkenbergerv.  State,  154  Ind.      541.     But   see   Moore   v.    State,    20 


630,  636,  57  N.  B.  519;  Hall  v.  State, 
132  Ind.  317,  31  N.  E.  536;  Math- 
erly  v.  Commonwealth  (Ky.),  19 
S.  W.  977;  People  v.  Olmstead,  30 
Mich.  431;  Starkey  v.  People,  17 
111.  17,  21;  State  v.  Blkins,  101  Mo. 
344,  14  S.  W.  116;  People  v.  Shaw, 
63  N.  Y.  36;  State  v.  Williams,  67 
N.  Car.  12;  State  v.  Foot  You,  24  Ore. 
61,  75;  Warren  v.  State,  9  Tex.  App. 
619,  35  Am.  R.  745. 

"  State  V.  O'Shea,  60  Kans.  772,  57 
Pac.  970;  Burns  v.  State,  46  Ind.  311; 
People  V.  Shaw,  63  N.  Y.  36,  40; 
State  V.  Williams,  67  N.  C.  12;  Wroe 
T.  State,  20  Ohio  St.  460;  Jones  v. 
State,  52  Ark.  345,  12  S.  W.  704; 
People  V.  Taylor,  59  Cal.  640,  645; 
People  V.  Wasaon,  65  Cal.  538; 
Montgomery  v.  State,  80  Ind.  338, 
41  Am.  R.  815;  Brotherton  v. 
People,  75  N.  Y.  159;  Reynolds  v. 
State,  68  Ala.  502;  Warren  v.  State, 
9  Tex.  App.  629,  35  Am.  R.  745; 
Walker  v.  State,  39  Ark.  221;  State 
V.  Draper,  65  Mo.  335,  27  Am.  R. 
287;  State  v.  Elkins,  101  Mo.  344,  14 
S.  W.  116;  Rateres  v.  State,  53  Ga. 
570;  Savage  v.  State,  18  Pla.  909; 
People  V.  Olmstead,  30  Mich.  431; 
Moeck  V.  People,  100  111.  242,  39 
Am.  R.  38;  Collins  v.  Common- 
wealth, 12  Bush  (Ky.)  271;  State  v. 
Wright,    112    Iowa,    436,    84    N.    W. 


Ohio  St.  460;  State  v.  Gill,  8  Wash. 
12,  3fa  Pac.  417.  And  it  is  immaterial 
whether  the  fact  that  the  declara- 
tion is  a  mere  opinion  appears  from 
the  statement  itself,  or  from  other 
evidence,  showing  that  it  was  im- 
possible for  the  declarant  to  have 
known  the  fact  stated.  Jones  v. 
State,  52  Ark.  347,  12  S.  W.  704; 
Berry  v.  State,  63  Ark.  382;  SUte  v. 
Williams,  67  N.  Car.  12;  Lipscomb 
V.  State,  75  Miss.  559,  23  So.  210; 
State  V.  Burnett,  47  W.  Va.  731,  35 
S.  E.  983.  But  if  they  relate  to  facts 
to  which  the  declarant  could  have 
thus  testified  they  are  admissible. 
Boyle  V.  State,  105  Ind.  472,  55  Am. 
R.  218;  State  v.  Rleed,  137  Mo. 
125;  State  v.  Foot,  24  Ore.  61,  33 
Pac.  537.  The  narrative  may  prop- 
erly include  the  entire  circum- 
stances attending  the  fatal  occur- 
rence. Hoard  v.  People,  25  Mich. 
405;  People  v.  Knapp,  26  Mich.  112. 
"Rex  V.  Scalfe,  1  M.  &  Rob.  551; 
ganey  v.  Commonwealth  (Ky.),  5 
Cr.  L.  Mag.  47;  State  v.  Ash- 
worth,  50  La.  Ann.  94,  23  So.  270. 
But  see  Kearney  v.  State,  101  Ga. 
803,  29  S.  E.  127;  Sweat  v.  State,  107 
Ga.  712,  33  S.  E.  422;  Jones  v.  State, 
52  Ark.  345,  12  S.  W.  704;  State  v. 
Wright,  112  la.  436,  84  N.  W.  541. 
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of  the  person  at  one  time  with  the  recollection  of  his  appearance  at 
some  other  time,  but  such  is  not  the  ease  where  the  person  making 
the  statements  actually  and  accurately  saw  his  assailant.  In  such 
case  they  are  statements  of  a  fact  and  are  admissible,  and  it  is  error 
to  reject  such  evidence  under  such  circumstances."' 

It  is  proper,  however,  to  reject  such  statements  as  expressions  of 
opinions  in  cases  where  it  clearly  appears  to  the  court  that  the  cir- 
cumstances were  such  that  the  declarant  must  have  been  ignorant 
of  the  fact  stdted  and  is  merely  expressing  an  opinion.'* 

§  341.  Form  of  declarations— Oral  and  by  signs. — There  are  no 
formalities  to  be  observed  as  to  the  statement  of  dying  declarations, 
for  their  admissibility  is  not  dependent  on  their  being  made  in 
any  particular  form.  Since  the  form  of  the  declarations  is  immate- 
rial, although  they  are  generally  oral,  they  may  be  oral  formal  state- 
ments ;  oral  informal  statements ;  signs ;  answers  to  questions ;  written 
and  unverified;  written  and  verified.^"  The  statement  may  be  a 
formal  statement  to  a  physician,  relative  or  friend  ;^^  and  it  is  im- 
material that  the  declaration  is  in  the  form  of  a  message  to  the  dec- 
larant's wife.^'  The  statement  may  also  be  an  oral  informal  state- 
ment, as  a  statement  or  ejaculation  to  a  casual  bystander.^^  It  is  not 
only  unnecessary  that  the  statement  should  be  in  writing  but  un- 
necessary that  it  should  even  be  spoken,  for  it  may  be  communicated 
by  signs.    Thus,  A,  being  at  the  point  of  death,  and  conscious  of  her 

"  Commonwealth  v.  Roddy,  184  be  satisfied  that  the  declarant  could 
Pa.  St.  274,  39  Atl.  211;  State  v.  not  have  known  the  identity  of  his 
Foot  You,  24  Ore.  75,  33  Pac.  537;  assailant.  Walker  v.  State,  39  Ark. 
Brotherton  v.  People,  75  N.  Y.  159;  221;  State  v.  Quick,  15  Rich.  L.  (S. 
State  V.  Freeman,  1  Spears  L.  (S.  Car.)  342.  There  must  be  some- 
Car.)  57;  McLean  v.  State,  16  Ala.  thing  more  than  the  mere  belief  of 
672;  Lipscomb  v.  State,  75  Miss,  the  declarant  as  to  the  identity. 
559,  23  So.  210;  State  v.  demons,  51  People  v.  Wasson,  65  Cal.  538,  4 
la.  274, 1  N.  W.  546;  State  v.  Arnold,  Pac.  555;  State  v.  Vansant,  80  Mo. 
13  Ired.  L.  (N.  Car.)  184;  State  v.  67.  See,  also.  State  v.  Foot  You. 
Glle,  8  Wash.  12.  24  Ore.  61,  75.  33  Pac.  537. 

^'  State  V.  Williams,  67  N.  Car.  12;  .» gtate  v.  Daniel,  31  La.  Ann.  91; 

State  v.  Jefferson,  125  N.  Car.  712,  gtate  v.  Somnler,  33  La.  Ann.  237. 

34  S.  E.  648;  Binns  v.  State,  46  Ind.  ai  state  v.  Gray,  55  Kans.  135,  39 

311;  Jones  v.  State,  52  Ark.  345,  12  S.  pac.  1050. 

W.    704;    Green   v.    Commonwealth  »"  Daughdrlll  v.  State,  113  Ala.  7. 

(Ky.)  18  S.  W.  515;  V/arren  v.  State,  21  So.  378. 

9   Tex.    App.    619,    35   Am.   R.    745;  ss  state    v.    Arnold,    13    Ired.    L. 

State  V.  Burnett,  47  W.  Va.  731,  35  S.  (N.  C.)  184;  Mockabee  v.  Common- 

E.  983.     The  court,  however,  must  wealth,  78  Ky.  380. 


453 


WRITTEN  DECLAUATIONS. 


[§  342, 


condition,  but  unable  to  speak,  was  asked  whether  it  was  B  who 
injured  her,  and,  if  so,  to  squeeze  the  hand  of  the  one  question- 
ing. She  thereupon  squeezed  his  hand.  These  facts  were  held 
admissible  against  B.^*  The  statement  may  be  in  the  form  of 
answers  to  questions,^'  and  they  may  be  brought  out  by  means  of 
leading  questions.^" 

§  342.  Written  declarations. — ^The  statement  may  be  written 
and  unverified.^' 

That  the  declaration  in  writing  was  written  by  another  person  is 
of  itself  no  objection;"^  nor  need  the  writing  contain  the  exact 
spoken  words."*  But  the  writing  cannot  be  put  in  as  the  declar- 
ant's statement  unless  it  has  been  read  over  and  assented  to  by  him,*" 
though  it  can  be  used  by  the  writer  to  refresh  his  memory  as  a  rec- 
ord of  his  recollection  of  the  oral  statements  of  the  declarant.*^  And 
where  both  written  and  oral  declarations  have  been  made  at  different 


"  Commonwealth  V.  Casey,  11 
Cush.  (Mass.). 417,  59  Am.  Dec.  150. 
Accord:  Mockabee  v.  Common- 
wealth, 78  Ky.  380;  Wagoner  v. 
Territory  (Ariz.),  51  Pac.  145. 
See  Luby  v.  Commonwealth,  12 
Bush,  1,  6;  Warren  v.  State,  9  Tex. 
App.  619,  35  Am.  R.  745.  In  Jones 
V.  State,  71  Ind.  66,  they  were  com- 
municated partly  by  signs,  then  re- 
duced to  writing  by  a  third  person, 
and  it  was  held  that  the  writing, 
which  had  been  read  to  and  signed 
by  the  declarant,  was  admissible. 
See,  also.  State  v.  Morrison,  64 
Kans.  669,  68  Pac.  48;  McHugh  v. 
State,  31  Ala.  317. 

=»  People  V.  Sanchez,  24  Cal.  26; 
Mattox  V.  United  States,  146  U.  S. 
140,  152,  13  Sup.  Ct.  50;  People 
V.  Knapp,  26  Mich.  112,  116;  State 
V.  Patterson,  45  Vt.  308;  State  v. 
Ashworth,  50  La.  Ann.  94,  23  So. 
270. 

"  Commonwealth  v.  Casey,  11 
Cush.  417,  59  Am.  Dec.  150;  Com- 
monwealth V.  Honey,  127  Mass.  455; 
State  V.  Foot  You,  24  Ore.  61,  33  Pac. 
537;     Vass     v.     Commonwealth,     3 


Leigh  (Va.),  786,  24  Am.  Dec.  695; 
North  V.  People,  139  111.  81,  28  N.  B. 
966;  Ingram  v.  State,  67  Ala.  67; 
Jones  V.  State,  71  Ind.  66;  People  v. 
Sanchez,  24  Cal.  17;  People  y.  Calla- 
ghan,  4  Utah,  49;  State  v.  Wilson, 
24  Kans.  189,  36  Am.  R.  257; 
State  V.  Trivas,  32  La.  Ann.  1086, 
36  Am.  R.  293;  White  v.  State, 
30  Tex.  App.  652,  18  S.  W.  462;  An- 
derson v.  State,  79  Ala.  5. 

"  State  V.  Kindle,  47  Ohio  St.  358, 
24  N.  E.  485. 

»"  Perry  v.  State,  102  Ga.  365,  30 
S.  E.  903. 

"•State  v.  Baldwin,  15  Wash.  15, 
45  Pac.  650;  People  v.  Bemmerly, 
87  Cal.  117,  25  Pac.  266. 

"  State  V.  Fraunburg,  40  Iowa, 
557;  State  v.  Parkham,  48  La.  Ann. 
1309,  semble.  His  signature,  how- 
ever, is  not  essential.  State  v.  Car- 
rington,  15  Utah,  480,  50  Pac.  526; 
Freeman  v.  State,  112  Ga.  48,  37  S. 
E.  172. 

"State  V.  Wilson,  24  Kans.  189, 
36  Am.  R.  257;  State  v.  Whitson, 
111  N.  Car.  695,  16  S.  E.  332. 
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times,  both  may  be  proved.^-  A  writing  has  frequently  been  held 
sufficient  if  made  by  a  bystander  and  read  over  to  and  signed  by 
the  deceased.**  When  the  declarations  are  reduced  to  writing  and 
signed  by  the  declarant,  it  is  generally  held  that  the  writing  is  the 
best  evidence  and  must  be  produced,**  unless  its  absence  is  proper- 
ly accounted  for.  But  a  different  rule  obtains  when  the  statement 
is  not  read  to  or  signed  by  the  declarant;*^  and  the  fact  that  a  writ- 
ten statement  has  been  made  does  not  exclude  prior  or  subsequent 
■  oral  declarations  if  the  written  statement  cannot  be  produced.*®  In 
fact,  oral  statements  made  at  a  separate  time  may  be  proved  without 
regard  to  producing  or  accounting  for  a  separate  written  one.*'^  So,  of 
course,  even  where  the  declaration  is  reduced  to  writing  and  considered 
the  best  evidence,  parol  evidence  may  be  given,  in  its  absence,  after 
laying  the  proper  foundation  therefor ;  and  there  is  much  force  in  the 
suggestion  made  by  some  of  the  courts  that  parol  evidence  is  not 
really  secondary  evidence,  as  the  question  is  not  merely  as  to  the  con- 
tents of  the  writing  made  by  a  third  person,  although  signed  by  the 
declarant,  but  is  rather  as  to  what  the  statement  of  the  declarant 
actually  was,**  but,  as  already  stated,  the  weight  of  authority  is  to 


"People  V.  Vernon,  35  Cal.  49; 
State  V.  Carrington,  15  Utah,  480; 
Collier  v.  State,  20  Ark.  36;.  Lane  v. 
State,  151  Ind.  511,  51  N.  E.  1056. 

"  People  V.  Bemmerly,  87  Cal.  117, 
25  Pac.  266;  Jones  v.  State,  71  Ind. 
66;  State  v.  Parham,  48  La.  Ann. 
1309,  20  So.  727;  Snell  v.  State,  29 
Tex.  App.  236,  25  Am.  St.  723; 
State  V.  Martin,  30  Wis.  216,  11 
Am.  R.  567;  State  v.  McEvoy,  9 
S.  Car.  208;  Commonwealth  v. 
Mika,  171  Pa.  St.  273. 

"State  V.  Sullivan,  51  Iowa,  142, 
50  N.  W.  572;  Commonwealth  v. 
Haney,  127  Mass.  455;  Krebs  v. 
State,  8  Tex.  App.  1;  Drake  v.  State, 
25  Tex.  App.  293,  7  S.  W.  868;  People 
V.  Glenn,  10  Cal.  32;  Collier  v.  State, 
20  Ark.  36;  Dunn  v.  People,  172  111. 
582,  50  N.  E.  137;  Boulden  v.  State, 
102  Ala.  78,  15  So.  341;  Turner  v. 
State,  89  Tenn.  547,  15  S.  W.  838; 
Rex  V.  Gay,  7  Car.  &  P.  230. 

"  State    V.    Fraunburg,    40    Iowa, 


555;  State  v.  Sullivan,  51  la.  142,  50 
N.  W.  572;  Anderson  v.  State,  79 
Ala.  5;  Allison  v.  Commonwealth, 
99  Pa.  St.  17. 

"Rex  V.  Reason,  &c.  1  Str.  499; 
State  V.  Patterson,  45  Vt.  308,  12 
Am.  R.  200. 

"Collier  v.  State,  20  Ark.  36  44; 
Dunn  V.  People,  172  111.  582,  50  N. 
E.  137;  Lane  v.  State,  151  Ind.  511, 
516,  51N.  1056;  People  v.  Simpson, 
48  Mich.  474,  476.  See,  also,  State 
V.  Schmidt,  73  la.  469,  35  N.  W.  590, 
with  which  compare  Adams  v.  State, 
(Tex.  App.)  19  S.  W.  907. 

"State  V.  Whitson,  111  N.  Car. 
695,  19  S.  E.  332.  See,  also,  Kelly 
V.  State,  52  Ala.  361;  People  v. 
"Vernon,  35  Cal.  49,  95  Am.  Dec.  49. 
Oral  evidence  has  frequently  been 
admitted  when  the  writing  was  first 
objected  to  and  excluded.  Hlnes  v. 
Commonwealth,  90  Ky.  64,  13  S. 
W.  445;  State  v.  Somnier,  33  La. 
Ann.  237;  State  v.  Viaux,  8  La.  Ann. 
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the  effect  that  the  -writing  is  the  best  evidence.  A  declaration  is  not 
inadmissible  because  written  and  verified  or  made  under  oath.*'  If 
the  declaration  was  intended  to  be  a  deposition  made  before  a  magis- 
trate, but  has  defects  in  it  as  such  and  is  irregular,  nevertheless  it 
is  admissible  as  a  dying  declaration  if  it  has  the  other  marks  of  com- 
petency.'"  It  should  be  remembered  that  although  there  is  an  oppor- 
timity  to  swear  the  declarant,  it  is  not  necessary.^^ 

§  343.  Substance  only  required. — It  is  not  necessary  that  the 
declaration  be  a  complete  and  concise  account  of  the  entire  trans- 
action causing  the  death.  If  the  statement  contains  all  that  the 
declarant  intended  to  say,  it  is  admissible.^^  But  if  the  dying  man 
intended  to  connect  his  statements  with  explanations  which  he  was 
prevented  from  making,  then  the  declaration  should  be  excluded."^' 
It  is  sufficient,  however,  when  a  witness  cannot  give  the  exact  lan- 
guage, if  the  substance  is  given  of  all  that  the  declarant  intended  to 
say,'*  and  if  a  writing,  otherwise  admissible,  is  a  carefully  drawn  and 
fair  statement  of  the  declaration,  it  is  immaterial  that  the  exact 
language  of  the  deceased  is  not  used,"'  or  that  there  may  have  been 
some  omissions.'* 

§  344.     Leading  questions  and  solicitation. — As  already  shown  in 

514;      O'Boyle     v.     Commonwealth  "' Commonwealth  v.  Vass,  3  Leigh 

(Va.),  40  S.  E.  121.  (Va.),  787,  24  Am.  Dec.  695;    State 

"State  v.  Talbert,  41  S.  Car.  526,  v.  Nettlebush,   20  Iowa,  260;    State 

19   S.  B.   852;    Kilgore  v.   State,  74  v.  Ash  worth,  50  La.  Ann.  94,  23  So. 

Ala.   1;    Turner  v.   State,   89   Tenn.  270;   State  v.  Patterson,  45  Vt.  308, 

547,  15  S.  W.  838.  313;   Jackson  v.  Commonwealth,  19 

""Rex  v.  Woodcock,  2  Leach  Cr.  Gratt.    656,   668;    State   v.   Johnson, 

Cas.  563;   People  v.  Knapp,  1  Edm.  us  Mo.  491,  24  S.  W.  229,  40  Am. 

Sel.     Cas.    177.      See    Section    357,  st.  405. 

Method  of  Proof.  "  Krebs  v.  State,  8  Tex.  App.  1 

"Regina    v.    Bernadotte,    11    Cox  Roberts  v.   State,  5  Tex  App.   141 

C.  C.  316.  Ward  v.  State,  8  Blackf.  (Ind.)  101 

« State  V.   Patterson,   45   Vt.   308,  Montgomery  v.  State,  11  OhiO'  424. 

313,     12     Am.     R.     200;     State     v.  But  see  Reglna  v.  Mitchell,  17  Cox 

Giroux,   26  La.   Ann.   582;    State  v.  C.    C.    503;     Nelmes    v.    State,    13 

Nettlebush,   20   Iowa,   257;    McLean  Smedes  &  M.  500,  53  Am.  Dec.  94. 

V.  State,  16  Ala.  672;  People  v.  Chin  "'People  v.  Bemmerly,  87  Cal.  117, 

Mook  Sow,  51  Cal.  597.     See,  also,  25  Pac.  266. 

Brande    v.    State    (Tex.    Cr.    App.),  "State   v.   Murdy,    81   Iowa,    603, 

45  S.  W.  17;  Herd  v.  State,  43  Tex.  G12,  47  N.  W.  867;  Commonwealth  v, 

Cr.   App.   575,   67   S.  W.   495;    State  Mika,  171  Pa.  St  273,  33  Atl.  65. 
V.  Ashworth,  50  La.  Ann.  94.  23  So. 
270. 


§  345.] 


DYING    DECLARATIONS. 


456 


the  last  preceding  section  the  declarant  may  be  asked  leading  ques- 
tions as  to  the  cause  of  his  injury,  and  the  answers  to  such  questions 
are  not  thereby  rendered  inadmissible.  They  may  also  be  obtained 
by  solicitation."'  We  suppose,  however,  that  while  proper  solicitation 
to  tell  the  truth,  to  give  the  name  of  the  person  who  inflicted  the  in- 
jury, or  the  like,  would  not  render  the  declarations  inadmissible,  yet 
the  solicitations  and  circumstances  might  be  of  such  a  nature  as  to 
have  that  effect. 

§  345.  Accused  need  not  be  present. — The  constitutional  provi- 
sion that  the  accused  shall  be  confronted  with  the  witnesses  against 
him  does  not  exclude  evidence  of  dying  declarations."'  In  other 
words  it  is  not  necessary  that  the  declarations  should  be  made  in 
the  presence  of  the  defendant."'  Two  reasons  are  given  in  expla- 
nation of  this:  One  is  that  the  declarant  is  not  considered  as  the 
"witness   whom  the   defendant  is,   by  the   constitution,   entitled  to 


"Maine  v.  People,  9  Hun  (N.  Y.), 
113;  Jones  v.  State,  71  Ind.  66; 
Worthington  v.  State,  92  Md.  222, 
48  Atl.  355,  84  Am.  St.  506,  56  L.  R. 
A.  353;  Vass  v.  Commonwealth,  3 
Leigh,  786,  24  Am.  Dec.  695.  Even 
under  the  Texas  statute,  which  pro- 
vides that  it  must  appear  that  the 
declarations  were  not  made  in 
answer  to  interrogatories  calculated 
to  lead  the  deceased  to  make  any 
particular  '  statement,  questions 
somewhat  leading  in  their  nature 
may  be  asked.  Taylor  v.  State,  38 
Tex.  Cr.  App.  552,  43  S.  W.  1019; 
Hunnicutt  v.  State,  18  Tex.  App. 
498,  51  Am.  R.  330;  Gruble  v. 
State,  43  Tex.  Cr.  App.  72,  63  S. 
W.  314. 

"'  Brown  v.  Commonwealth,  73  Pa. 
St.  321,  328;  State  v.  Dickinson,  41 
Wis.  299;  Commonwealth  v.  Carey, 
12  Cush.  246;  Robbins  v.  State,  8 
Ohio,  St.  131;  State  v.  Murphy,  16 
R.  I.  528,  17  Atl.  998;  People  v. 
Corey,  157  N.  Y.  332,  51  N.  E.  1024. 

"» State  V.  Brunetto,  13  La.  Ann. 
45;  Green  v.  State,  66  Ala.  40,  41 
Am.     R.     744;     People    v.     Glenn, 


10  Cal.  32;  State  v.  Oliver,  2  Houst. 
(Del.)  585;  Campbell  v.  State,  11 
Ga.  353,  374;  Barnett  v.  People,  54 
111.  325,  330;  Marshall  v.  Chicago 
R.  Co.  48  111.  475,  95  Am.  Dec.  561; 
State  v.  Nash,  7  Iowa,  347,  376;  Wal- 
ston  V.  Commonwealth,  16  B.  Mon. 
(Ky.)  15,  35;  State  v.  Price,  6  La. 
Ann.  691;  Commonwealth  v.  Rich- 
ards, 18  Pick.  (Mass.)  437,  29  Am. 
Dec.  608;  Lambeth  v.  State,  23  Miss. 
322;  State  v.  Vansant,  80  Mo.  67,  76; 
State  V.  McO'Blenis,  24  Mo.  417,  69 
Am.  Dec.  435;  People  v.  Green,  1 
Den.  (N.  Y.)  614;  State  v.  Tilghman, 

11  Ired.  L.  (N.  C.)  51J3;  State  v. 
Kindle.  47  Ohio  St.  358,  361,  24  N. 
E.  485;  Brown  v.  Commonwealth, 
73  Pa.  St.  321,  13  Am.  R.  740; 
State  V.  Waldron,  16  R.  I.  191,  14 
Atl.  847;  Anthony  v.  State,  Meigs 
(Tenn.)  265,  33  Am.  Dec.  143; 
Burrell  v.  State,  18  Tex.  713;  Hill  v. 
Commonwealth,  2  Gratt.  (Va.)  594, 
607;  State  v.  Baldwin,  15  Wash.  15, 
45  Pac.  650;  State  v.  Dickinson,  41 
Wis.  299,  308;  Shenkenberger  v. 
State,  154,  Ind.  630,  57  N.  B.  519. 
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meet"  face  to  face;°°  the  other  reason  given  in  explanation  is,  that 
before  the  adoption  of  our  state  constitutions  such  declarations  were 
admissible;  consequently  such  declarations  are  not  now  excluded  by 
those  stipulations  which  secure  to  the  accused  in  criminal  prose- 
cutions the  constitutional  right  "to  meet  the  witnesses  face  to  face." 
And  this  rule  as  to  the  admissibility  of  dying  declarations  existed  at 
common  law,  although  the  right  to  have  the  witness  against  him 
examined  in  his  presence  was  in  effect,  'secured  by  the  Magna  Charta 
to  the  accused.'^    Some  of  the  cases  give  both  of  the  above  reasons."- 

§  346.  Declarations  may  be  impeached.^Dying  declarations  may 
be  impeached  like  any  other  evidence.®^  They  may  be  impeached 
just  as  the  declarations  of  the  deceased  could  have  been  impeached 
were  he  alive  and  on  the  witness  stand;  for  example,  by  proof  of 
bad  character,  that  is,  by  showing  that  the  character  or  reputation 
of  the  declarant  for  truth  and  veracity  (or,  in  some  jurisdictions, 
character  generally)  was  bad;"*  by  showing  his  conviction  of  a  fel- 
ony;°°  or  by  showing  prior  contradictory  statements ;"°  or  the  weight 


•"Campbell  v.  State,  11  Ga.  353; 
Robbins  v.  State,  8  Ohio  St.  131; 
Walston  V.  Commonwealtli,  16  B. 
Men.  (Ky.)  15;  Woodsides  v.  State, 
2  How.  (Miss.)  655;  State  v.  Kindle, 
47  Ohio  St.  358,  24  N.  B.  485;  Green 
V.  State,  66  Ala.  40,  41  Am.  R. 
744.  See  contra.  State  v.  Houser, 
26  Mo.  431. 

"'Hill  V.  Commonwealth,  2  Gratt. 
(Va.)  594,  607;  Robbins  v.  State, 
8  Ohio  St.  131;  Walston  v.  State,  16 
B.  Mon.  (Ky.)  15;  State  v.  Dickin- 
son, 41  Wis.  299;  Commonwealth  v. 
Carey,  12  Cush.  (Mass.)  246;  Peo- 
ple v.  Green,  1  Den.  (N.  Y.)  614; 
State  V.  Vansant,  80  Mo.  67;  State  v, 
Tilghman,  11  Ired.  L.   (N.  C.)   513. 

«^Hill  V.  Commonwealth,  2  Gratt. 
(Va.)  594,  607;  Campbell  v.  State, 
11  Ga.  353,  374;  Woodsides  v.  State, 
2  How.  (Miss.)  655;  Lambeth  v. 
State,  23  Miss.  322,  357. 

"=  Carver  v.  United  States,  164  U. 
S.  694,  17  Sup.  Ct.  228;  State  v. 
Burt,  41  La.  Ann.  787,  6  So.  631,  6  L. 
R.  A.  79;  Commonwealth  v.  Cooper, 


5  Allen  (Miss.)  495,  81  Am.  Dec.  762; 
Lester  v.  State,  37  Pla.  382,  20  So. 
232;  Green  v.  State,  154  Ind.  655, 
57  N.  B.  637. 

"Carver  v.  United  States,  164  U. 
S.  694,  17  Sup.  Ct.  228;  Perry  v. 
State,  "12  Ga.  365,  30  S.  E.  903;  Les- 
ter V.  State,  37  Fla.  382,  20  So.  232; 
Redd  V.  State,  99  Ga.  210,  25  S.  B. 
268;  People  v.  Knapp,  1  Bdm.  Sel. 
Cas.  (N.  Y.)  177. 

"State  V.  Baldwin,  15  Wash,  15, 
45  Pac.  650. 

"Pelder  v.  State,  23  Tex.  App. 
477,  59  Am.  R.  777,  5  S.  W.  145; 
People  V.  Lawrence,  21  Cal.  368; 
State  V.  Lodge,  9  Houst.  (Del.)  542, 
33  Atl.  312;  Battle  v.  State,  74  Ga. 
101;  Shell  v.  State,  88  'Ala.  14,  7 
So.  40;  Hurd  v.  People,  25  Mich. 
405;  Carver  v.  United  States,  164 
U.  S.  694,  17  Sup.  Ct.  228;  More- 
lock  V.  State,  90  Tenn.  528,  18  S.  W. 
258;  Dunn  v.  People,  172,  111.  582, 
50  N.  E.  137;  Green  v.  State,  154  Ind. 
655,  57  N.  E.  637. 

But  there  are  a  few  cases  to  the 
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of  the  declaration  made  less  by  showing  that  the  declarant  did 
not  believe  in  a  future  state  of  reward  or  punishment;"'^  or  it  may  be 
shown  that  he  was  in  a  reckless  or  irreverent  state  of  mind  or  actua- 
ted by  malicious  motives.^'  So,  on  the  other  hand,  when  evidence 
is  introduced  to  impeach  dying  declarations,  evidence  may  be  intro- 
duced to  corroborate  them,  that  is,  it  is  competent  for  the  prosecution 
to  rebut  such  evidence.^' 

§  347.     Declarant  must  be  dead  when  declarations  are  offered. — 

This  subdivision  needs  no  amplification  or  discussion.  The  declar- 
ant must  be  dead  before  the  declarations  are  admissible  as  dying  decla- 
rations. If  the  declarant  were  alive  he  would  have  to  take  the  witness 
stand  of  his  deposition  would  have  to  be  taken. 

§  348.  Declarant  must  be  in  danger  of  death  at  time  declarations 
are  made. — The  declarant  may  firmly  believe  that  he  is  about  to 
die, -yet,  if  as  a  matter  of  fact,  he  is  really  not  in  danger,  his  declara- 
tions are  not  admissible,  for  they  must  have  been  made  while  the 
declarant  was  in  extremis.'"  But  the  fact  that  the  attending  phy- 
sician has  some  hope  of  recovery  will  not  render  them  inadmissible, 
if  death  actually  ensues  and  the  declarant  at  the  time  believes  that 
death  is  impending  and  has  no  hope.'^  And,  although  the  length 
of  time  elapsing  between  the  making  of  the   declaration   and  the 

contrary  where  the  impeaching  Cas.  (N.  Y.)  177;  Bostick  v.  State, 
statements  would  not  have  been  ad-  3  Humph.  (Tenn.)  344. 
missihle  as  dying  declarations  or  "  United  States  v.  Woods,  4  Cranch 
part  of  the  res  gestae.  Wroe  v.  (C.  C.)  484;  Justice  v.  State,  99  Ala. 
State,  20  Ohio  St.  460;  Maine  v.  Peo-  180;  People  v.  Sanchez,  24  Cal.  17; 
pie,  9  Hun  (N.  Y.)  113;  State  v.  Dixon  v.  State,  13  Pla.  636;  West- 
Taylor,  56  S.  Car.  360,  34  S.  E.  939.  brook  v.  People,  126  111.  81,  18  N.  E. 

"Donnelly  v.   State,  26  N.   J.   L.  304;    Archibald    v.    State,    122    Ind. 

463;    Hill    v.    State,    64    Miss.    431;  122,  23  N.  E.  758;  Commonwealth  v. 

Walker  v.  State,  39  Ark.  221;  Good-  Haney,  127  Mass.  455;  State  v.  Crab- 

al  v.  State,  1  Ore.  333,  80  Am.  Dec.  tree,  111  Mo.  136;  Gray  v.  Goodrich, 

396;    Nesbit   v.    State,    43    Ga.    238;  7  Johns.  (N.  Y.)  95;  State  v.  Kindle, 

State  v.  Elliott,  45  Iowa,  486;  People  47  Ohio  St.  358,  365,  24  N.  E.  485; 

v.  Chin  Mook  Sow,  51  Cal.  597;  State  Sullivan  v.   Commonwealth,  93  Pa. 

v.  Ah  Lee,  8  Ore.  214.  St.  284,  296;  Krebs  v.  State,  3  Tex. 

"''Tracy  v.  People,   97  111.   101;    3  App.  348. 

Russ.  Cr.   (9th  Am.  ed.)   772.  "  Worthington    v.    State,    92    Md. 

»» State  V.  Cralne,  120  N.  Car.  601;  222,  48  Atl.  355,  84  Am.  St.  506;  Peo- 

State    v.    Thomason,    1    Jones    (N.  pie  v.  Simpson,  48  Mich.  474.  12  N. 

Car.)  274;  State  v.  Blackburn,  80  N.  W.  662;    Regina  v.  Peel,  2  Fost.  & 

Car.    474;    Nesbit   v.    State,    43    Ga.  P.  21. 
238;  People  v.  Knapp,  1  Edm.  Sel. 
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[§  349. 


death  may  be  one  of  the  elements  to  be  considered/^  it  is  not  neces- 
sary to  the  admissibility  of  the  declaration  that  death  should  follow 
the  same  day.''' 

§  349.  Declarant  must  expect  immediate  death. — For  these  decla- 
rations to  be  admissible  it  must  be  shown  that  the  declarant  be- 
lieved death  to  be  imminent  or  near  at  hand  and  had  no  hopes  of 
recovery.  It  is  imperative  that  this  belief"  or  expectation  be  present 
at  the  very  time  the  statements  are  made.'*  It  is  held  that  statements 
made  immediately  prior  to  death,  though  in  fact  dying  declarations 

"Mattox  V.  United  States,  146  TT.      Mass.  296;  Morgan  v.  State,  31  Ind. 


S.  140,  13  Sup.  Ct.  50;  Starr  v. 
Commonwealth,  97  Ky.  193,  30  S.  W. 
397.  But  se©  authorities  cited  in 
following  note. 

'"Reynolds  v.  State,  68  Ala.  502; 
Boulden  v.  State,  102  Ala.  78,  15  So. 
341  (two  months) ;  State  v.  Jones,  38 
La.  Ann.  792;  State  v.  Sadler,  51  La. 
Ann.  1397,  26  So.  390;  State  v. 
Craine,  120  N.  Car.  601,  27  S.  E.  72 
(five  months) ;  State  v.  Reed,  53 
Kans.  767,  37  Pac.  174;  Jones  v. 
State,  71  Ind.  66;  Commonwealth  v. 
Haney,  127  Mass.  455;  People  v. 
Weaver,  108  Mich.  649,  66  N.  W.  567; 
Baxter  v.  State,  15  Lea  (Tenn.)  657; 
State  V.  Yee  Wee,  7  Idaho,  188,  61 
Pac.  588;  Rex  v.  Morley,  1 
Moody  C.  0.  98,  1  Lewin  C.  C.  79; 
Regina  v.  Bernadottl,  11  Cox  C.  C. 
316.  It  is  the  declarant's  belief  in 
Impending  or  almost  immediate 
death,  rather  than  the  fact  that  it 
does  ensue  at  once  or  in  a  few  hours 
that  is  the  test,  and  if  this  belief 
is  clearly  shown,  the  fact  that  death 
did  not  in  reality  occur  for  a  con- 
siderable time  is  unimportant.  State 
V.  Nocton,  121  Mo.  537,  26  S.  W.  551; 
People  V.  Chase,  79  Hun,  296,  29  N. 
y.  376;  State  v.  Center,  35  Vt.  378; 
Commonwealth  v.  Birriolo,  197  Pa. 
St.  371,  47  Atl.  355;  Fitzgerald  v. 
State,  11  Neb.  57,  10  N.  W.  495; 
Rakes  v.  People,  2  Neb.  157. 

'*  Commonwealth   v.   Roberts,   108 


193;  Bull  V.  Commonwealth,  14  Grat. 
(Va.)  613,  620;  State  v.  Simon,  50 
Mo.  370;  Lewis  v.  State,  9  Smedes 
&  M.  (Miss.)  115;  People  v.  Taylor, 
59  Cal.  640,  646;  State  v.  Vaughan, 
152  Mo.  73,  53  S.  W.  420;  Mattox 
V.  United  States,  146  U.  S.  140,  151, 
13  Sup.  Ct.  50;  Cole  v.  State,  105 
Ala.  76;  People  v.  Gray,  61  Cal.  164, 
44  Am.  R.  549;  MoBride  v.  Peo- 
ple, 5  Colo.  App.  91;  Savage  v.  State, 
18  Fla.  909,  958;  Whitaker  v.  State, 
79  Ga.  87;  Simons  v.  People,  150 
111.  66;  Jones  v.  State,  71  Ind.  69,  73; 
State  V.  Walton,  92  Iowa,  455;  State 
V.  Wilson,  24  Kans.  186,  36  Am. 
R.  257;  Matherly  v.  Common- 
wealth (Ky.),  19  S.  W.  977;  State 
V.  Trivas,  32  La.  Ann.  1088,  36  Am. 
R.    293;    Commonwealth    v.    Casey, 

11  Cush.  (Mass.)  421,  59  Am.  Dec. 
150;  State  v.  Cantieny,  34  Minn.  1, 
10;  Joslin  v.  State,  75  Miss.  838,  23 
So.  515;  Brown  v.  State,  78  Miss. 
637,  29  So.  519,  84  Am.  St.  641;  State 
v.  Nelson,  101  Mo.  464;  State  v.  Gay, 
18  Mont.  51;  Bosye  v.  State,  45  Neb. 
261;  Peak  v.  State,  50  N.  J.  L.  179, 

12  Atl.  701;  State  v.  Kindle,  47  Ohio 
St.  358,  365;  State  v.  Fletcher,  24 
Ore.  295;  Kane  v.  Commonwealth, 
109  Pa.  St.  541;  State  v.  Wyse,  32  S. 
Car.  45;  Moore  v.  State,  96  Tenn. 
209;  Sims  v.  State,  36  Tex.  Cr.  App. 
154;  Richards  v.  State,  82  Wis.  172, 
179. 
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in  the  literal  sense,  are  not  within  the  class  of  dying  declarations 
admitted  in  evidence  if  the  person  did  not  know  or  believe  that  he 
was  about  to  die  when  he  made  the  statements.'"  As  already  shown, 
it  is  not  essential  that  these  declarations  be  made  while  the  declarant 
is  literally  breathing  his  last,  but  there  must  be  a  belief  of  impend- 
ing death.'®  N"either  is  it  essential  that  it  be  stated  by  the  declarant 
that  he  is  in  fear  of  immediate  death,  but  it  is  sufBcient  if  it  appears 
that  the  declarations  were  made  in  that  belief.  All  proper  cir- 
cumstances may  be  considered  to  ascertain  the  state  of  the  declarant's 
mind."  But  the  declarant  must  clearly  appear  to  be  without  hope 
or  expectation  of  recovery'*  and  the  expectation  must  be  of  impending 
death.'®  Yet  the  mere  fact  that  the  attending  physician  holds  out 
some  hope  of  recovery  will  not  render  the  declarations  inadmissible 
if  the  declarant  constantly  believes  that  death  is  impending,  as  the 


"  People  V.  Perry,  8  Abb.  Prac.  (N. 
S.)  27;  Peak  v.  State,  50  N.  J.  L. 
179,  183,  12  Atl.  701.  In  People  v. 
Hodgdon,  55  Cal.  72,  the  statement 
offered  as  a  dying  declaration  was 
a  writing  which,  began:  "Dying 
statement  of  Mrs.  Emma  Downs: 
Believing  I  am  very  near  death, 
and  realizing  that  I  may  not  recov- 
er, I  wish  to  make  this,  my  dying 
statement,  as  to  the  cause  of  my 
death,"  etc.  It  was  held  that  this, 
on  its  face,  showed  that  there  was 
still  a  slight  hope  of  recovery,  and 
did  not  satisfy  the  requirements, 
though  in  fact  the  woman  died  with- 
in an  hour  after  making  it. 

'=Mattox  V.  United  States,  146  U. 
S.  140,  13  Sup.  Ct.  50;  People  v. 
Simpson,  48  Mich.  474;  State  v.  Noc- 
tor,  121  Mo.  53:7;  Hall  v.  Common- 
wealth, 89  Va.  171.  Have  been  ad- 
mitted where  declarant  lived  four 
days;  Commonwealth  v.  Haney,  127 
Mass.  455;  eleven  days,  Jones  v. 
State,  71  Ind.  66,  74;  three  weeks, 
Radford  v.  State,  33  Tex.  Cr.  App. 
520;  fifty-two  days,  Oliver  v.  State, 
17  Ala.  587;  two  months,  Boulden 
V.  State,  102  Ala.  78;  five  months. 
State   V.    Craine,   120   N.    Car.    601; 


six  days.  People  v.  Weaver,  108 
Mich.  649,  66  N.  W.  567;  five  days, 
Moore  v.  State,  96  Tenn.  (12  Pickle) 
209,  33  S.  W.  1046;  three  days, 
Hughes  V.  State.  109  Wis.  397,  85  N. 
W.  333. 

"Montgomery  v.  State,  11  Ohio, 
424;  Dunn  v.  State,  2  Ark.  229; 
Commonwealth  v.  McPike,  3  Cush. 
(Mass.)  181;  Lester  v.  State,  37  Fla. 
382;  Commonwealth  v.  Matthews,  89 
Ky.  287,  292;  State  v.  Jones,  47  La. 
Ann.  1524;  Bell  v.  State,  72  Miss. 
507;  State  v.  Evans,  124  Mo.  397; 
State  V.  Fletcher,  24  Ore.  295. 

"People  V.  Lanagan,  81  Cal.  142, 
145;  Simons  v.  People,  150  111.  66; 
Archibald  v.  State,  122  Ind.  122; 
Commonwealth  v., Bishop,  165  Mass. 
148;  People  v.  Weaver,  108  Mich. 
649;  State  v.  Evans,  124  Mo.  397; 
People  V.  Chase,  143  N.  Y.  669;  Rob- 
bins  V.  State,  8  Ohio  St  131;  Alli- 
son V.  Commonwealth,  99  Pa.  St.  17, 
33. 

"Regina  v.  Forrester,  4  F.  &  F. 
857;  Rex  v.  Van  Butchell,  3  C.  & 
P.  629,  14  E.  C.  L.  752;  North  v. 
People,  139  111.  81;  Edmondson  v, 
State,  41  Tex.  496. 
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declarant's  own  belief  at  the  time,  rather  than  the  physician's  hopes, 
is  the  criterion.'"  The  following  have  been  held  not  to  be  sufficient : 
A  mere  fear  of  death ;''^  the  existence  of  some  hope  of  recovery;*^ 
and  a  belief  of  ultimate  death  only.*'  It  is  not  necessary,  however, 
that  the  declarant  should  die  immediately.  But  the  length  of  time 
elapsing  between  the  making  of  the  declarations  and  the  declarant's 
death  may  often  be  taken  into  consideration  in  determining  whether 
the  declarations  were  made  under  a  fear  of  immediate  death.'*  It  has 
also  been  held  that  statements  made  by  the  deceased  while  he  yet 
entertained  hopes  of  recovery  are  admissible  if  they  were  affirmed 
by  him  after  he  lost  all  hope.'^  So,  also,  if  hope  be  expressed,  but 
afterwards  when  hope  is  gone,  declarations  are  made,  they  are  compe- 
tent.'" The  subsequent  expression  of  hope  may,  however,  have  a  ten- 
dency to  show  that  the  same  hope  existed  while  the  previous  decla- 
rations were  being  made.'^ 

§  350.  Declarant  must  be  competent. — Dying  declarations  will  not 
be  received  if  the  declarant  could  not  have  been  a  competent  witness 
while  living,  and  present  in  court."     Thus,  it  was  long  ago  held 

States,  146  TJ.  S.  140;  State  v. 
Schmidt,  73  Iowa,  469. 

»=  State  V.  Evans,  124  Mo.  397; 
Snell  V.  State,  29  Tex.  App.  236,  2 
Am.  St.  723;  Bull  v.  Common- 
wealth, 14  Gratt.  (Va.)  624;  Brown 
V.  State,  32  Miss.  433;  State  v.  Fer- 
guson, 2  Hill  L.  (S.  Car.)  624,  27 
Am.  Dec.  412. 

™  Small  V.  Commonwealth,  91  Pa. 
St.  304;  State  v.  Reed,  53  Kans.  767, 
773;  State  v.  Kilgore,  70  Mo.  546; 
State  V.  Mills,  91  N.  Car.  581,  595; 
State  V.  Shaffer,  23  Ore.  555,  560; 
Swisher  v.  Commonwealth,  26  Gratt. 
(Va.)  963,  21  Am.  R.  330;  State 
V.  Garth,  164  Mo.  553,  65  S.  W.  275. 

"Hall  V.  Commonwealth,  89  "Va. 
171;  Jackson  v.  Commonwealth,  19 
Gratt.  (Va.)  656,  667;  Irby  v.  State, 
25  Tex.  App.  203. 

"Donnelly  v.  State,  26  N.  J.  L. 
463,  506;  Regina  v.  Perkins,  9  C.  & 
P.  395,  38  E.  C.  L.  236;  State  v. 
Williams,  68  N.  C.  60;  Ben  v.  State, 
37  Ala.  103;  Whitley  v.  State,  38  Ga. 


*>  Worthington  v.  State,  92  Md. 
222,  48  Atl.  335,  84  Am.  St.  506;  Mc- 
Daniel  v.  State,  8  Smedes  &  M.  401, 
47  Am.  Dec.  93. 

'^  Regina  v.  Osman,  15  Cox  C.  C. 
1,  31  Moak,  739;  Starkey  v.  People, 
17  111.  17;  Brakefleld  v.  State,  1 
Sneed   (Tenn.)   215. 

»=  People  v.  Hodgdon,  55  Cal.  72, 
36  Am.  R.  30;  Morgan  v.  State, 
31  Ind.  193,  199;  Commonwealth  v. 
Bishop,  165  Mass.  148;  State  v.  Si- 
mon, 50  Mo.  370;  People  v.  Evans, 
40  Hun  (N.  Y.)  492;  State  v.  Center, 
35  Vt.  378. 

■^  Regina  v.  Forrester,  4  F.  &  F. 
857;  Rex  v.  Van  Butchell,  3  C.  &  P. 
629,  14  B.  C.  L.  752;  North  v.  Peo- 
ple, 139  111.  81;  Vaughan  v.  Com- 
monwealth, 86  Ky.  431;  Starr  v. 
Commonwealth,  97  Ky.  193;  Smith 
V.  State,  9  Humph.  (Tenn.)  9;  Ed- 
mondson  v.  State,  41  Tex.  496. 

"White  V.  State,  111  Ala.  92; 
Wagoner  v.  Territory  (Ariz.)  51 
Pac.    145.      See    Mattox    v.    United 
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that  the  declarations  of  a  felon  at  the  place  of  execution  cannot  be 
received,  as  he  is  incompetent  to  give  evidence  upon  oath;  and  the 
situation  of  a  dying  man  is  only  thought  equivalent  to  that  of  a 
competent  witness,  when  he  is  sworn.*'  In  those  states  where  in- 
famy is  a  disqualification,  the  dying  declarations  of  those  convicted 
of  burglary,  larceny,  robbery  and  the  like,  are  not  admissible.'" 
On  the  same  principle  the  dying  declarations  of  an  imbecile  are 
incompetent."^  So  also  are  those  of  an  infant  too  young  to  be  com- 
petent as  a  witness'^,  and  likewise  the  declarations  of  one  incapable 
of  understanding  his  statements  by  reason  of  partial  unconscious- 
ness.®^ The  declarations  should  also  be  excluded  where  the  declarant's 
mental  faculties  were  so  impaired  by  the  injury  that  his  memory  or 
his  intelligence  is  too  questionable.'*  So  it  may  be  shown  that  the 
declarant  had  no  belief  in  future  punishment.'^  This  common- 
law  disqualification  of  witnesses  has,  however,  been  done  away  with 
to  a  considerable  degree  by  the  statute  law.     Where  this  is  the  case. 


50;  State  v.  Shelton,  2  Jones  L.  (N. 
C.)  360;  Mose  v.  State,  35  Ala.  421; 
Binns  v.  State,  46  Ind.  311. 

"  Leach's  Case,  276. 

"  The  King  v.  Drummond,  Leach 
(4th  ed.)  337,  1  East  P.  C.  353,  note; 
Walker  v.  State,  39  Ark.  221;  State 
V.  Williams,  67  N.  C.  12. 

Where,  however,  this  common- 
law  disqualification  has  been  re- 
moved by  statute,  the  infamy  of 
the  declarant  does  not  prevent  his 
dying  declarations  from  being  re- 
ceived in  evidence.  State  v.  Bald- 
win, 15  Wash.  15,  45  Pac.  650. 

»» Berlin  v.  State,  9  Lea  (Tenn.) 
516. 

"^Lambeth  v.  State,  23  Miss.  322. 
In  Rex  V.  Pike,  3  C.  &  P.  598,  14  E. 
C.  L.  735,  it  was  held  that  the  dec- 
larations of  a  child  four  years  old 
made  in  articulo  mortis  were  not 
admissible,  for  the  reason  that  a 
child  of  such  tender  years  would 
not  have  that  idea  of  the  future 
state  which  is  necessary  to  make 
such  a  declaration  admissible.  In 
Regina  v.  Perkins,  9  C.  &  P.  395, 
38  E.  C.  L.  236,  the  declarations  of 


a  boy  ten  years  old  were  received 
in  evidence. 

•=Binfield  v.  State,  15  Neb.  484; 
Mitchell  V.  State,  71  Ga.  128;  Mc- 
Hugh  V.  State,  31  Ala.  317.  See 
Commonwealth  v.  Silcox,  161  Pa. 
St.  484,  29  Atl.  105. 

"Mockabee  v.  Commonwealth,  78 
Ky.  380;  Brown  v.  State,  32  Miss. 
433,  448;  Lipscomb  v.  State,  75  Miss. 
559,  23  So.  210;  State  v.  Reed,  137 
Mo.  125.  But  we  suppose  there  are 
cases  in  which  the  impairment  is  so 
slight  that  the  declarations  should 
not  be  excluded  on  this  ground, 
even  though  the  impairment  may 
justify  an  argument  that  their 
weight  is  affected  thereby. 

°°  At  the  common  law  a  person 
who  is  irreligious  and  does  not  be- 
lieve in  a  state  of  future  reward 
and  punishment  is  incompetent  to 
testify  as  a  witness.  Hence,  the 
dying  declarations  of  such  a  person 
are  not  admissible  at  the  common 
law.  Donnelly  v.  State,  26  N.  J.  L. 
463.  See  also  People  v.  Sanford,  43 
Cal.  29;  State  v.  Ah  Lee,  8  Ore. 
214;  Brown  v.  State,  78  Miss.  637,  29 
So.  519. 
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and  an  irreligious  person  is  a  competent  witness,  his  dying  declar- 
ations are  admissible.'®  Under  some  of  these  statutes,  however,  the 
declarant's  want  of  religious  belief  may  be  shown  as  affecting  the 
credibility  of  the  dying  declarations.*'  Profane  cursing  in  the  last 
moments  may  indicate  such  a  reckless  and  revengeful  state  of  mind 
as  is  inconsistent  with  trustworthy  statements.*  But,  as  a  rule  at  least, 
he  who  seeks  to  exclude  the  declarations  on  account  of  the  incompe- 
tency as  a  witness,  of  the  one  who  made  them,  must  show  such  in- 
competency.** 

§  351.  Received  in  criminal  cases  alone. — If  the  sole  reason  for 
the  admissibility  of  dying  declarations  lies  in  the  reliability  resting 
on  the  solemnizing  influence  of  approaching  death,  there  would  seem 
to  be  no  reason  why  the  declarations,  if  material,  should  not  be  used 
in  civil  as  well  as  criminal  cases.  Some  of  the  earlier  text-writers 
so  interpreted  the  rule;  that  is,  they  interpreted  the  rule  as  to  dying 
declarations  as  applying  to  civil  as  well  as  criminal  cases.  This 
arose  from  the  fact  that  the  early  cases  where  such  declarations  were 
offered  were  cases  involving  charges  of  homicide,  and  it  was  construed 
as  a  general  doctrine,  but  the  courts,  upon  having  the  question 
presented  to  them  and  not  finding  any  actual  precedent  for  civil 
cases,  drew  the  line  very  strictly  and  held  that  such  declarations 
were  receivable  in  criminal  cases  only,  and  this  is  now  the  well- 
settled  rule."' 

"People  V.    Sanford,   43   Cal.   29;  The  rule  is  general  that  compe- 

People  V.   Chin  Mook  Sow,  51  Cal.  tency  of  a  witness  is  presumed,  in 

597;   State  v.  Elliott,  45  Iowa,  486;  the  absence  of  anything  to  the  coa- 

State  V.   Ah  Lee,  8  Ore.   214.     See,  trary,  and  the  burden  is  upon  the 

also,  Hartigan  v.  Territory,  1  Wash,  objector     to     show     incompetency. 

Terr.  447.  Densler  v.  Edwards,  5  Ala.  31;  State 

" Nesbit  V.  State,  43  Ga.  238;  Hill  v.    Holloway,    8   Blackf.    (Ind.)    45; 

V.   State,   64   Miss.   431;    Goodall   v.  Howard  v.  Brown,  3  Ga.  523;  Hamil- 

State,  1  Ore.  333,  80  Am.  Dec.  396;  ton  v.  Summers,  12  B.  Mon.   (Ky.) 

see  North  v.  People,  139  111.  81,  28  11,    54    Am.    Dec.    509;    Marsden    v. 

N.  E.  966.  Stansfield,  7  B.  &  C.  815,  14  E.  C.  L. 

*  Tracy  v.  People,  97  111.  101,  106;  364.    It  is  not  meant  here,  however, 

Starkey  v.  People,  17  111.  17;  Digby  that  the  party  offering  the  declara- 

V.   People,   113   111.   123,   55  Am.   R.  tions  need  not  lay  the  proper  foun- 

402;  Brown  v.  State,  78  Mise.  637,  29  dation  to  make  them  admissible  as 

So.  519.  dying  declarations. 

**  People  V.   Chin  Mook  Sow,   51  "Stobart  v.  Dryden,  1  M.   &  W. 

Cal.  597;  Lambeth  v.  State,  23  Miss.  614;   Thayer  v.  Lombard,  165  Mass. 

322,  354;  Donnelly  v   State,  26  N.  J.  174,  42  N.  E.  563;  Waldele  v.  New 

L.  463,  506,  601;  State  v.  Ah  Lee,  York,  &c.  R.  Co.  19  Hun  (N.  Y.)  69, 
8  Ore.  214. 
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§  352.  Received  in  cases  of  homicide  alone. — ^Dying  declarations 
are  admissible  only  in  trials  for  the  murder  or  manslaughter  of  the 
declarant,  that  is,  in  cases  of  homicide  alone."'  Thus,  they  have  been 
rejected  upon  the  trial  oif  an  indictment  for  administering  drugs 
with  intent  to  procure  an  abortion,  although  death  resulted  from 
the  act,""  as  well  as  in  a  trial  for  perjury,^"^  or  robbery,"*  and  in 
civil  actions  generally,  although  such  actions  are  for  the  injury  caus- 
ing the  death.^"'  There  is,  indeed,  a  large  number  of  authorities 
to  the  effect  that  dying  declarations  are  not  admissible  in.  criminal 
cases  other  than  prosecutions  for  homicide,  and  most  of  them  are 
also  authorities  in  support  of  the  propositions  that  the  death  of  the 
declarant  must  be  the  subject  of  the  charge,  and  the  circumstances 
of  the  death  the  subject  of  the  declaration.^"*     How  strictly  the 

61  How.  Pr.  350;  Johnsoii  v.  State, 
50  Ala.  456;   Jackson  v.  Kniffen,  2 


Johns.  31,  36;  West  v.  State,  7  Tex. 
App.  150;  Brownwell  v.  Pacific,  &c. 
R.  Co.  47  Mo.  239,  245. 

In  an  early  civil  case,  where  a 
deed  had  been  proved  by  proving 
the  handwriting  of  a  deceased  sub- 
scribing witness.  It  was  urged  that 
certain  deathbed  utterances  of  the 
witness,  to  the  effect  that  the  deed 
was  a  forgery,  should  be  admitted. 
It  was  claimed  that  it  would  be 
ectuivalent  to  giving  the  party  the 
benefit  of  cross-examination  of  the 
subscribing  witness.  The  court, 
however,  refused  to  admit  the  evi- 
dence. Stobart  v.  Dryden  (1836)  1 
M.  &  W.  614.  Even  under  the  most 
aggravating  circumstances  such  dec- 
larations are  excluded  in  civil  cases. 
Pettlford  V.  Mayo,  117  N.  Car.  27; 
23  S.  E.  252;  Wooster  v.  Wilklns,  39 
Ga.  223,  99  Am.  Dec.  456.  See,  also, 
East  Tenn.  &c.  R.  Co.  v.  Maloy,  77 
Ga.  237,  2  S.  E.  941;  Duling  v.  John- 
son, 32  Ind.  155;  Willis  v.  Kern, 
21  La.  Ann.  749;  Jack  v.  Mutual 
Reserve  Fund,  &o.  Ass'n,  113  Fed. 
49. 

"Mattox  V.  United  States,  146  U. 
S.  140,  151;  People  v.  Hall,  94  Cal. 
595;   Montgomery  v.  State,  80  Ind. 


338,  41  Am.  R.  815;  Thayer  v. 
Lombard,  165  Mass.  174,  42  N.  E. 
563;  Wilson  v.  Boereln,  15  Johns. 
(N.  Y.)  286;  People  v.  Davis,  56 
N.  Y.  95;  Kilpatrick  v.  Common- 
wealth, 31  Pa.  St.  198;  Scott  v.  Peo- 
ple, 63  111.  508. 

And  they  are  admissible  In  homi- 
cide cases  only  where  the  death  of 
the  declarant  is  the  subject  of  in- 
(juiry;  they  are  not  admissible  to 
prove  any  other  homicide  than  that 
of  the  declarant.    See  note  above. 

™  Rex  V.  Mead,  2  Bam.  &  C.  605; 
State  V.  Harper,  35  Ohio  St.  78,  35 
Am.  R.  596.  See  People  v.  Com- 
monwealth, 87  Ky.  487,  and  other 
authorities  cited. 

"'  Rex  V.  Mead,  2  Barn.  &  C.  605. 

'"Rex  V.  Lloyd,  4  C.  &  P.  233; 
People  V.  Hall,  94  Cal.  595.  30  Pac. 
7. 

'"Dally  V.  New  Haven  R.  Co.  32 
Conn.  356,  87  Am.  Dec.  176;  Mar- 
shall V.  Chicago  R.  Co.  48  111.  475, 
95  Am.  Dec.  561;  Johnson  v.  State, 

50  Ala.  456;  Bast  Tenn.  &c.  R.  Co. 
V.  Maloy,  77  Ga.  237,  2  S.  B.  941. 

'«  Rex  V.  Mead,  2  Bam.  &  C.  605; 
Montgomery  v.  State,  80  Ind.  338,  41 
Am.    R.    815;    State    v.    McCanon, 

51  Mo.  160;  State  v.  Furney,  41 
Kans.  115;  Testard  v.  State,  26  Tex 
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rule  confining  the  admissions  of  such  declarations  to  cases  of  homi- 
cide is  held  to,  is  illustrated  by  those  cases  where,  though  death  re- 
sulted from  the  crime  charged,  the  crime  itself  is  not  technically 
homicide,  and  the  latter  is  not  an  essential  element.  Here  dying 
declarations  are  not  admitted.^"" 

§  353.  Cases  of  abortion. — ^The  question  of  the  admissibility  of 
dying  declarations  is  of  frequent  occurrence  in  abortion  cases.  To 
be  admissible  in  such  cases  the  death  of  the  ■woman  must  be  an  ele- 
ment of  the  offense,  so  as  to  be  a  part  of  the  charge.^"®  As,  at 
common  law,  the  death  of  the  woman  is  not  an  element  of  the  offense 
in  abortion  eases  so  as  to  be  a  part  of  the  charge,  dying  declarations 
are  rejected  in  a  prosecution  for  the  common  law  offense.^"^  They 
may  be  admissible,  however,  under  statutory  law;  for  example,  where 
the  statutes  provide  for  the  punishment  of  abortions  resulting  in 
death,  since  death  is  an  element  and  the  subject  of  the  charge.^"'  But 
where  statutes  do  not  make  the  death  of  the  woman  one  of  the  in- 
gredients of  the  offense  the  declarations  are  not  admissible.^"*  In  some 
states,  by  express  provisions  of  the  statutes,  such  declarations  are 
admissible.^" 


App.  260;  Cahn  v.  State,  27  Tex. 
App.  709;  Barnett  v.  People,  54  111. 
325;  Reynolds  v.  State,  68  Ala.  502; 
State  V.  Harper,  35  Ohio  St  78,  35 
Am.  R.  596;  People  v.  Fong  Ah 
Sing,  70  Cal.  8;  Leiher  v.  Common- 
wealth,-9  Bush  (Ky.)  11,  13;  Hill 
T.  State,  41  Ga.  484;  Brown  v.  Com- 
monwealth, 73  Pa.  St.  321,  13  Am. 
R.  740;  Wright  v.  State,  41  Tex. 
246;  Mora  v.  People,  19  Colo.  255. 

""  Railway  v.  Commonwealth,  110 
Pa.  St.  100,  106,  1  Atl.  314;  State  v. 
Harper,  35  Ohio  St  78,  35  Am. 
R.  596. 

"^  Montgomery  v.  State,  80  Ind. 
338,  41  Am.  R.  815,  3  Grim.  L. 
Mag.  523;  Railing  v.  Common- 
wealth, 110  Pa.  St  100.  Thus  a 
prosecution  for  homicide  committed 
hy  performing  an  abortion  is  not 
properly  a  prosecution  for  abortion, 
but  for  homicide,  and  the  dying  dec- 
larations of  the  woman  as  to  the 
abortion,  that  is,  the  cause  of  the 


death,  are  admissible.  Simons  v. 
People,  150  111.  66,  36  N.  E.  1019; 
Peoples  V.  Commonwealth,  87  Ky. 
487;  State  v.  Dickinson,  41  Wis.  299; 
State  v.  Pearce,  56  Minn.  226,  57 
N.  W.  652,  1065. 

»■"  Regina  v.  Hind,  8  Cox  C.  C.  300. 

""Montgomery  v.  State,  80  Ind. 
338,  41  Am.  R.  815;  Worthlngton 
v.  State,  92  Md.  222,  48  Atl.  355,  84 
Am.  St.  506;  Commonwealth  v. 
Bruce,  5  Cr.  L.  Mag.  680. 

"*  Commonwealth  v.  Homer,  153 
Mass.  343;  People  v.  Davis,  56  N 
Y.  95;  State  v.  Harper,  35  Oh.  St 
78,  35  Am.  R.  596;  Railing  v. 
Commonwealth,  110  Pa.  St.  100,  1 
Atl.  314. 

"°  Commonwealth  v.  Homer,  153 
Mass.  343;  Maine  v.  People,  9  Hun 
(N.  Y.)  113;  Commonwealth  v 
Thompson,  159  Mass.  56,  33  N.  E 
1111;  Commonwealth  v.  Keeme,  7 
Pa.  Super.  Ct.  293. 
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§  354,  Distinguished  from  other  declarations. — These  dying  dec- 
larations should  be  distinguished  from  such  declarations  of  persons 
who  have  died,  as  are  admissible  under  some  other  qualification  or 
exception  to  the  hearsay  rule.  Thus,  if  A  shot  B,  and  B  at  the  time 
exclaimed  that  A  had  shot  him,  but  did  not,  however,  make  the 
statement  with  the  fear  of  approaching  death,  and  B  afterward 
died,  the  declaration  is  not  admissible  as  a  dying  declaration,  but 
may  be  admissible  as  a  part  of  the  res  gestae  or  transaction.^^^  So, 
if  A  shot  B,  and  several  days  after  the  shooting  B,  in  the  presence 
of  A  and  others,  charged  A  with  the  injury,  and  afterward  B  died,  the 
declarations  of  B  may  be  admissible  in  connection  with  other  evi- 
dence, for  the  purpose  of  showing  A's  guilty  actions  and  conduct 
when  so  charged.  Such  declarations  are  not  admissible  under  the 
dying  declarations  rule,  because  not  made  under  the  conviction  of 
approaching  death.^^^  And  even  in  civil  cases  declarations  of  one 
about  to  die  may  sometimes  be  admissible  as  part  of  the  res  gestae, 
or  as  against  interest,^^^  or  the  like,  whether  the  declarant  is  under 
conviction  of  impending  death  or  not,  but  this  is  not  because  they 
are  dying  declarations,  for  dying  declarations  to  be  admissible  as 
such,  must  be  made  under  such  conviction,  and  even  when  so  made 
they  are  not  admissible  in  civil  cases  upon  the  mere  ground  that  they 
are  dying  declarations. 

§  355.  Court  determines  admissibility. — It  is  for  the  court  to 
determine  whether  the  declarant  had  an  expectation  of  immediate 
death,  since  this  is  a  preliminarj'-  question  as  to  the  admissibility 
of  evidence.^^*     It  has  been  held  in  some  jurisdictions,  however, 

"'  See  Commonwealth  v.  Dens-  Allen  (Mass.)  535.  But  see  Hurd  v. 
more,  12  Allen  (Mass.)  535.  People,  25  Mich.  405;   State  v.  Gil- 

"'  State  v.  Brunette,  13  La.  Ann.      lick,  7  la.  287,  309. 
45;  State  v.  Nash,  7  Iowa,  347,  370;  "=  Jack   v.   Mutual   Reserve  Fund 

Powers  v.  State,  74  Miss.  777;  Don-      Life    Ass'n,    113    Fed.    49,    53,    54; 
nelly  v.  State,  26  N.  J.  L.  463,  504;      Barfield   v.    Britt,    2    Jones   L.    (N. 
People  V.  Wood,  2  Edm.   Sel.   Cas.      Car.)  41,  62  Am.  Dec.  190;  Brownell 
(N.  Y.)  71;  State  v.  Gillick,  7  Iowa,      v.  Pacific  R.  Co.  47  Mo.  239. 
287,  308.  "'Moore  v.  State,  12  Ala.  766,  46 

If  B,  not  under  fear  of  impending  Am.  Dec.  276;  Evans  v.  State,  58 
death,  instead  of  charging  A  with  Ark.  47,  55;  Newberry  v.  State,  68 
the  injury  said  that  he  himself  was  Ark.  355,  58  S.  W.  351;  Whitaker  v. 
to  blame,  such  declaration,  it  seems.  State,  79  Ga.  87;  Westbrook  v.  Peo- 
is  not  admissible  in  evidence  under  pie,  126  111.  81;  State  v.  Sexton,  147 
the  dying  declaration  rule,  nor  yet  Mo.  89;  48  S.  W.  452;  People  v.  01m- 
as  a  declaration  against  interest.  stead,  30  Mich.  431;  People  v.  Smith, 

Commonwealth   v.   Densmore,   12      104  N.  Y.  491,  504,  10  N.  E.  873; 
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that  it  is  in  the  power  of  the  jvuy,  regaidless  of  the  faxjt  that  the 
court  has  already  passed  upon  these  matters,  to  determine  whether 
the  declarant  was  in  fear  of  immediate  death  at  the  time  the  state- 
ments were  made.^"  But  the  hetter  doctrine  is  that,  although  the 
jury  are  judges  of  the  weight  or  credibility  of  the  declarations,  yet 
the  question  of  their  admissibility  is  whoUy  for  the  court,  and,  the 
court  having  admitted  them,  the  jurors  have  nothing  to  do  with 
the  question  of  their  admissibility.^^"  As  to  whether  such  prelimi- 
nary evidence  should  or  should  not  be  given  in  the  presence  of  the 
jury,  there  is  a  conflict  of  authority ;  some  hold  that  the  preliminary 
examination  may,  in  the  discretion  of  the  court,  be  conducted  in  the 
presence  of  the  jury.^^'  Others  hold  that  the  jury  should  be  with- 
drawn before  the  preliminary  proof  is  given,  and  if  this  is  not  done 
there  is  error,^^*  provided,  of  course,  the  declaration  is  not  properly 
admissible.^'^®  Great  care  and  caution  should  be  used  by  the  court 
in  determining  the  declarations  to  be  admissible,  that  is,  the  prereq- 
uisites should  be  positively  proved.*'"'- 


Commonwealth  v.  Bishop,  165  Mass. 
148,  42  N.  E.  560;  Doles  v.  State,  97 
Ind.  555,  560;  Donnelly  v.  State,  26 
N.  J.  L.  463,  503;  State  v.  Banister, 

35  S.  C.  290,  14  S.  B.  678;  State  v. 
Simon,  50  Mo.  370;  State  v.  Elliott, 
45  Iowa,  486;  Dixon  v.  State,  13  Pla. 
636,  640;  State  v.  Reed,  53  Kans. 
767;  Kehoe  v.  Commonwealth,  85 
Pa.  127. 

'"Campbell  v.  State,  11  Ga.  376; 
Walton  v.  State,  79  Ga.  446,  5  S.  E. 
203;  Bush  v.  State,  109  Ga.  120,  34 
S.  E.  298;  State  v.  Banister,  35  S. 
Car.  296,  14  S.  E.  678;  State  v.  Cam- 
eron, 2  Chand.  (Wis.)  172.  See,  also. 
Commonwealth  v.  Brewer,  164  Mass. 
577,  42  N.  E.  92. 

™  Donnelly  v.  State,  26  N.  J.  L. 
463;  People  v.  Kraft,  148  N.  Y.  631, 
43  N.  E.  80,  affirming  91  Hun,  474, 

36  N.  Y.  S.  1034;  State  v.  Bums,  33 
Mo.  483;  Justice  v.  State,  99  Ala. 
180,  13  So.  658;  Roten  v.  State,  31 
Fla.  514,  12  So.  910;  Regina  v.  Rea- 
ney,  7  Cox  C.  C.  209,  26  L.  J.  M.  C. 
N.  S.  43;  Regina  v.  Smith,  10  Cox  C. 
C.   82,   11  Jur.   N.   S.   695;   Rex  v. 


John,  1  East  P.  C.  357.  See,  also. 
State  V.  Baldwin,  79  la.  714,  45  N. 
W.  297;  State  v.  Sexton,  147  Mo.  89, 
48  S.  W.  452;  Bayre  v.  State,  45  Neb. 
261,  63  N.  W.  811;  Commonwealth 
V.  Sullivan,  13  Phila.   (Pa.)   410. 

"'Doles  V.  State,  97  Ind.  555;  Peo- 
ple V.  Smith,  104  N.  Y.  493,  58  Am. 
R.  537;  State  v.  Shaffer,  23  Ore. 
555,  32  Pac.  545.  In  Johnson  v.  State, 
47  Ala.  9,  the  evidence  was  beard 
by  the  judge  in  the  presence  of  the 
jury,  who  were  cautioned  not  to 
regard  it  in  forming  their  verdict. 
Baxter  v.  State,  15  Lea  (Tenn.)  657; 
Swisher  v.  Commonwealth,  26  Gratt. 
(Va.)   963,  970,  21  Am.  R.  330. 

"=  Smith  V.  State,  9  Humph. 
(Tenn.)  9,  17. 

"'  It  is  not  error  that  the  prelim- 
inary proof  was  given  in  the  pres- 
ence of  the  jury,  if  the  dying  decla- 
rations were  properly  admitted  in 
evidence.  North  v.  People,  139  111. 
81;  Hill  V.  Commonwealth,  2  Gratt. 
(Va.)  594,  611. 

'^  Carver  v.  United  States,  160  U. 
S.   553,  16  Sup.   Ct.  388;    People  v. 
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§  356.  Jury  determines  weight. — It  is  for  the  jury  to  determine 
the  weight  or  credibility  of  dying  declarations.*''^  The  court  must 
decide,  as  a  preliminary  question,  whether  a  dying  declaration  waa 
made  under  a  sense  of  impending  death,  but,  after  the  evidence 
is  admitted,  its  credibility  is  within  the  province  of  the  jury,  who 
are  at  liberty  to  weigh  all  the  circumstances  in  evidence  under  which 
the  declarations  were  made,  and  to  give  only  such  credit  to  the  same 
as,  on  the  whole,  they  think  it  deserves.*^^  And  since  the  degree 
of  weight  which  shall  be  given  to  such  declarations  is  solely  for  the 
jury,  the  court  should  not  invade  this  right  in  or  through  his  in- 
structions.*''^ 

§  357.  Method  of  proof. — Certain  facts  must  be  shown  by  the 
one  offering  the  declarations  in  evidence,  for  the  burden  of  proving 
any  preliminary  fact  essential  to  be  proved  in  laying  the  foundation 
for  the  admission  of  a  dying  declaration  is  upon  the  party  who  seeks 
to  introduce  such  declaration.  Put  concretely,  A  desires  to  prove  a 
dying  declaration  of  B.  A  must  establish  two  facts,  first,  that  B 
is  dead,  and  second,  that  when  B  made  his  declaration  he  was  in 
extremis,  and  had  given  up  all  hope  of  life.*^*  As  stated  above,  it 
must  be  shown  that  the  declaration  was  made  under  the  sense  of  im- 
pending death.  It  is  not  necessary,  however,  that  the  evidence  be 
words  of  the  declarant  giving  his  knowledge  or  belief  that  he  was  in 
extremis.    This  fact  may  be  shown  also  by  his  acts,  indicating  a  fear 

Taylor,  59  Cal.  640,  646;  Starkey  v.  14    S.    E.    678;     Commonwealtli    v. 

People,  17  111.  17,  19;  Boyle  v.  State,  Brewer,  164  Mass.  577,  42  N.  B.  92; 

105     Ind.     483,     55     Am.     R.     218;  Lambeth  v.  State,  23  Miss.  322,  355; 

State  V.  Simon,  50  Mo.  370;  Railing  Doles  v.  State,  97  Ind.  555,  562;  State 

v.  Commonwealth,  110  Pa.  St.  100,  v.  Arnold,  13  Ired.  L.   (35  N.  Car.) 

105;    State  v.  Eddoo,  8  Wash.  292,  184. 
298.  '^  State  v.  Gay,  18  Mont.  51;   44 

'"State  V.  Shaffer,  23  Ore.  555,  32  Pac.  411;  Commonwealth  v.  Lenox, 

Pac.    545;    Moore  v.   State,   12   Ala.  3  Brews.  (Pa.)  249;  White  v.  State, 

764,    46    Am.    Dec.    276;    State    v.  Ill  Ala.  92;   21  So.  330;   Common- 

McCanoE,  51  Mo.  160;  Vass  v.  Com-  wealth  v.  Casey,  11  Cush.   (Mass.) 

monwealth,    3    Leigh,   786,    24    Am.  417. 

Dec.  695;  Hagenowv.  People,  188  111.         '"Pulliam    v.    State,    88    Ala.    1; 

545,   59  N.  E.   242.  State  v.   Swift,   57   Conn.   496;    Mc- 

"' State  v.  Reed,  53  Kan.  767,  37  Bride  v.  People,  5  Colo.   App.  91; 

Pac.  174,  42  Am.  St.  322;  Williams  State  v.  Reed,  137  Mo.  125;  State  v. 

V.  Commonwealth,  7  Ky.  L.  R.  744;  Mills,    91    N.    Car.    581;    Kelley   v. 

Starkey  v.  People,  17  111.  (7  Peck.)  United  States,  27  Fed.  616;  Peak  v. 

17;  State  v.  Banister,  35  S.  C.  290,  State,  50  N.  J.  L.  179,  12  Atl.  701. 
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that  death  was  immment,  and  by  other  surrounding  circumstances.^^' 
Even  the  statements  of  the  deceased  may  be  overcome  by  the  sur- 
rounding circumstances.^^'  And  it  is  possible  that,  even  where  the 
deceased  stated  that  he  would  recover,  the  circumstances  may  clearly 
show  that  such  was  not  his  real  belief.*  The  surroimding  circum- 
stances, taken  in  connection  with  what  was  said  by  others  in  his  pres- 
ence to  the  effect  that  he  felt  he  was  dying,  may  sufficiently  show 
that  the  declaration  was  made  under  the  belief  of  imminent  death.^^^ 
In  this  connection  it  is  competent  to  show  that  his  physician  or  nurse 
stated  to  him  that  he  was  bound  to  die  and  that  he  should  have  no 
hope  of  ever  recovering.^'''  It  has  been  held  that  the  belief  may  be 
inferred  from  the  apparent  condition  of  the  deceased,  such  as  the 
nature  of  his  wound  and  his  evident  danger.^^*  If  the  declaration  is 
in  writing  the  method  of  proof  is,  in  general,  the  same  as  that  of 
any  document  offered  in  evidence.^'"    The  writing  is  proper  evidence 


•"  State  V.  Evans,  124  Mo.  897,  28 
S.  W.  8;  Hall  v.  Commonwealth,  89 
Va.  171,  15  S.  E.  517;  People  v. 
Simpson,  48  Mich.  474;  Donnelly  v. 
State,  26  N.  J.  L.  463,  601;  People  v. 
Taylor,  59  Cal.  640;  Small  v.  Com- 
monwealth, 91  Pa.  St.  304;  People 
V.  Knickerbocker,  1  Park.  Cr.  302; 
State  V.  Elliott,  45  la.  486. 

"°  Peoples  V.  Commonwealth,  87 
Ky.  487;  Bell  v.  State,  72  Miss.  507; 
State  V.  Johnson,  26  S.  Car.  152,  154. 

*  See  Young  v.  Commonwealth,  6 
Bush  (Ky.)  312;  Commonwealth  v. 
Murray,  2  Ashm.  (Pa.)  41,  55;  Sims 
V.  State,  36  Tex.  Cr.  App.  154,  36 
S.  W.  256. 

'"  Kilpatrick  v.  Commonwealth,- 
31  Pa.  St.  198;  Hill  v.  State,  41  Ga. 
484;  People  v.  Simpson,  48  Mich. 
474,  12  N.  W.  662;  MiHer  v.  State,  27 
Tex.  App.  63,  10  S.  W.  445;  Dann  v. 
State,  2  Pike  (Ark.)  229;  People  v. 
Gray,  61  Cal.  164,  175. 

The  fact  of  the  administration  of 
the  last  rites  of  the  church  by  a 
priest  has  been  held  to  be  proper 
to  prove  a  knowledge  of  impending 
death.  State  v.  Swift,  57  Conn.  496, 
505,  18  Atl.  664.    See,  also.  People  v. 


Hawes,  98  Cal.  648,  33  Pac.  791; 
Doolin  V.  Commonwealth  (Ky.) 
27  S.  W.  1;  Commonwealth  v. 
Brewer,  164  Mass.  577,  42  N.  E.  92; 
State  V.  Umble,  115  Mo.  452,  22  S. 
W.  378. 

'""State  V.  Baldwin,  15  Wash.  15; 
State  V.  Young,  104  Iowa,  730;  Clark 
V.  State,  105  Ala  91;  People  v. 
Weaver,  108  Mich.  649;  State  v. 
Evans,  124  Mo.  397;  Pierson  v. 
State,  21  Tex.  App.  14. 

•»  Morgan  v.  State,  31  Ind.  193; 
Commonwealth  v.  Casey,  11  Cush. 
(Mass.)  417,  59  Am.  Dec.  150;  Pur- 
year  V.  Commonwealth,  83  Va.  51, 
54;  Mattox  v.  United  States,  146  U. 
S.  140,  151;  People  v.  Simpson,  48 
Mich.  474;  Commonwealth  v.  Mat- 
thews, 89  Ky.  287,  292;  State  v. 
Evans,  124  Mo.  397.  But  see  Regina 
V.  Morgan,  14  Cox  C.  C.  337;  Regina 
V.  Cleary,  2  Fost.  &  F.  850. 

""Commonwealth  v.  Casey,  11 
Cush.  (Mass.)  417,  421;  State  v. 
Kindle,  47  Ohio  St.  358,  24  N.  E. 
485;  State  v.  Cameron,  2  Chand. 
(Wis.)  172;  King  v.  State,  91  Tenn. 
617,  650,  20  S.  W.  169;  Drake  v. 
State,  25  Tex.  App.  293,  312,  7  S.  W. 
868. 
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to  establish  the  terms  of  the  declaration.^^^  And  if  in  writing  and 
signed  by  the  declarant,  the  writing  is  generally  held  to  be  the  best 
evidence.^^^  But  where  the  absence  of  the  original  writing  has 
been  satisfactorily  accounted  for  the  declarations  may  be  established 
by  secondary  evidence.^^^  Where  there  are  both  oral  and  written 
declarations  made  on  diiferent  occasions,  either  or  both  may  be  ad- 
missible. In  such  eases  the  rules  concerning  either  class  of  evi- 
dence apply.  Thus  the  writing  is  the  best  evidence  of  the  declara- 
tions which  are  reduced  to  writing,  while  the  oral  declarations  may 
be  proved  by  parol  testimony.  The  fact  that  a  declaration  is  reduced 
to  writing  at  one  time  does  not  preclude  parol  evidence  of  its  terms 
as  it  was  orally  repeated  at  another.^'*  It  is  not  necessary  that  all 
the  witnesses  who  were  present  when  the  declarant  made  his  state- 
ment, should  testify.  The  number  necessary  to  be  called  is  largely 
in  the  discretion  of  the  court.^^''  And  this  preliminary  evidence 
may  be  introduced  by  the  defense  as  well  as  the  prosecution,  and 
upon  this  the  court  determines  whether  or  not  the  declaration  is 
"'Jones  V.  State,  71  Ind.  66;  State      memorandum   was    lost.     State   v. 

Patterson,  45  Vt.  308;  State  v. 
Tweedy,  11  Iowa,  350.  But  where 
the  writing  was  read  over  to  the 
decedent  and  signed  by  him,  it  was 
held  competent  evidence  (Jones  v. 
State,  71  Ind.  66),  though  even 
where  it  was  subscribed  and  sworn 
to  by  him,  parol  evidence  has  been 
received.  Commonwealth  v.  Haney, 
127  Mass.  455. 

"'State  V.  Walton,  92  Iowa,  455; 
People  V.  Simpson,  48  Mich.  474; 
State  V.  Carrington,  15  Utah,  480; 
People  V.  Vernon,  35  Cal.  49,  95 
Am.  Dec.  49;  Lane  v.  State,  151 
Ind.  511,  51  N.  E.  1056;  Wilson  v. 
Commonwealth,  22  Ky.  L.  R.  1251, 
60  S.  W.  400;  Herd  v.  State,  43  Tex. 
Cr.   App.   575,  67   S.   W.   495. 

"'  Baxter  v.  State,  15  Lea  (Tenn.) 
657,  662;  People  v.  Garcia,  63  Cal. 
19;  State  v.  Johnson,  76  Mo.  121. 
But  the  court,  it  is  said,  should 
make  full  inquiry  and  call  all  wit- 
nesses capable  of  throwing  light 
on  the  subject.  Bell  v.  State,  72 
Miss.  507,  17  So.  232. 


V.  Kindle,  47  Ohio  St.  358;  People 
V.  Bemmerly,  87  Cal.  117. 

""Boulden  v.  State,  102  Ala.  78; 
State  V.  Tweedy,  11  Iowa,  350.  See 
Epperson  v.  State,  5  Lea  (Tenn.) 
291. 

""State  V.  Patterson,  45  Vt.  308, 
12  Am.  R.  200;  Merrill  v.  State, 
58  Miss.  65.  A  writing  not  signed 
by  the  deceased  has  been  held  a 
mere  memorandum  and  not  compe- 
tent evidence  as  a  written  instru- 
ment. Binns  v.  State,  46  Ind.  311. 
But  see  Rex  v.  Reason,  16  How.  St. 
Tr.  1,  1  Stra.  499;  and  see  contra. 
People  V.  Callaghan,  4  Utah,  49. 

If  the  declaration  be  reduced  to 
writing  by  a  bystander,  but  is  not 
read  over  to  the  dying  person,  nor 
signed  by  him,  parol  evidence  of 
the  declaration  is  competent.  Al- 
lison V.  Commonwealth,  99  Pa.  St. 
17;  State  v.  Sullivan,  51  la.  142.  But 
the  writing  is  not,  though  it  may 
be  used  to  refresh  memory.  State 
v.  Fraunburg,  40  la.  555.  So,  parol 
evidence   was    received    when    the 
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admissible.^''  Where  the  declaration  is  oral  the  witness  testifying 
thereto  need  not  necessarily  repeat  the  exact  language  of  the  declar- 
ant, if  he  does  not  remember  it,  but  may  give  the  substance.^'' 

§  358.  Probative  force  of  declarations. — Generally  speaking,  these 
declarations  are  safe  evidence,  and  the  ends  of  justice  are  promoted 
by  permitting  the  admission  of  this  class  of  declarations.  Yet  in 
all  cases  it  should  be  remembered  that  the  accused  has  not  the  power 
of  cross-examination,  and  that  usually  the  injury  must  have  occurred 
under  circumstances  of  confusion  and  surprise  calculated  to  prevent 
a  complete  and  truthful  description  and  observation.^^^  It  should 
also  be  recollected  that  in  some  cases  passion,  hatred  and  other  feel- 
ings of  like  nature  will  have  their  effect,  even  at  the  poiat  of  death. 
These  and  other  considerations  make  it  proper  for  the  jury  to  weigh 
them  with  great  care,  and  the  jury  should  not  be  instructed  that 
dying  declarations  are  to  be  given  the  same  weight  and  force  as  if 
the  declarant  had  been  a  witness  in  court.'^'*  The  jury  should  de- 
termine the  credibility  of  such  declarations  largely  by  the  same  rules 
as  those  which  govern  in  regard  to  other  testimony,^*"  and,  in  so 
doing,  they  may  take  into  consideration  the  contradictory  character 
of  the  declarations.^*^ 

§359.  Miscellaneaus. — The  rule  admitting  dying  declarations  is 
not  so  one  sided  as  not  to  admit  such  testimony  when  offered  on 
behalf  of  the  defendant,  or  party  charged  with  the  death;  not  being 
excluded  when  offered  against  the  defendant,  they  are  also  admissi- 

•"  State  V.   Elliott,   45   Iowa,   486,  had  been  a  witness  in  court,  and  a 

488.  few    cases    go    to    the    extreme    of 

""  Worthington   v.    State,   92   Md.  holding   that   they   are    entitled   to 

222,  48  Atl.  355,  84  Am.  St.  506.  even  greater  weight;   but  whether, 

"*  People  V.  Kraft,  148  N.  Y.  631,  as    an    abstract    proposition,    they 

43  N.  E.  80,  affirming  91  Hun,  474.  are    entitled    to    the    same    or    to 

"•State  T.   Vansant,   80   Mo.    67;  greater  or  to  less  weight,  it  would 

State  V.  Mather,  90  Mo.  571,  2  S.  W.  be  dangerous  to  give  a  cautionary 

800;  Lambeth  v.  State,  23  Miss.  322,  instruction  upon  the  subject  either 

360;   Mitchel  v.   State,  71   Ga.   128;  way,   unless  very  carefully   drawn. 

State   V.    Eddon,    8   Wash.    292,    36  But  see  Kennedy  v.   State,  85  Ala. 

Pac.  139;   contra.  State  v.  Schmidt,  326,  5  So.  300. 

73  la.  469,  35  N.  W.  590;  Baxter  v.  >"  People   v.   Wood,   2   Edm.    Sel. 

State,   15  Lea   (Tenn.)   657.  Cas.     (N.    Y.)     71,    74;     People    v. 

There  is  some  conflict  among  the  Knapp,  26  Mich.  112. 

authorities    as    to    whether    dying  •"  Moore  v.  State,  12  Ala.  764,  46 

declarations    should    be    given    the  Am.  Dec.  276;  McPherson  v.  State, 

same   weight   as    if   the   declarant  9  Yerg.  (Tenn.)  279. 
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ble  in  his  favor.^*^  If  part  of  a  declaration  is  admissible  and  part 
is  not,  a  specific  objection  should  be  made  to  that  part  which  is  not 
admissible,  for  an  objection  to  the  entire  declaration  in  such  a  case 
may  properly  be  overruled.^*^  It  has  frequently  been  urged  that 
since  the  reason  for  admitting  dying  declarations  is  the  necessity 
of  the  case,  they  should  not  be  admitted  where  there  is  no  necessity, 
as  where  there  are  other  competent  eye  witnesses  to  the  transaction.^** 
But  the  weight  of  authority  is  to  the  effect  that  the  admissibility 
of  dying  declarations  is  not  dependent  upon  the  absence  of  other  evi- 
dence of  the  same  facts.^*°  Neither  is  the  declaration  necessarily  ex- 
cluded by  the  circumstance  that  the  fact  of  the  killing  is  conceded  by 
the  accused.^** 


'"Moore  v.  State,  12  Ala.  764,  46 
Am.  R.  276;  Brock  v.  Common- 
wealth, 92  Ky.  183,  17  S.  W.  337; 
State  V.  Saunders,  14  Ore.  300,  304; 
People  V.  Southern,  120  Cal.  645, 
53  Pac.  214;  People  v.  Hall,  94  Cal. 
595;  Mattox  v.  United  States,  146 
U.  S.  140,  151;  Brown  v.  Common- 
wealth, 73  Pa.  St.  327,  13  Am. 
R.  740;  State  v.  Ash  worth,  50 
La.  Ann.  94,  23  So.  270.  Indeed, 
some  courts  are  Inclined  to  be  even 
more  liberal  in  admitting  them  in 
favor  of  the  accused  when  they  are 
little  more  than  expressions  of 
opinion. 

"» Archibald  v.  State,  122  Ind.  122, 
23  N.  E.  758;  Lipscomb  v.  State, 
75  Miss.  559,  23  So.  210;  Kelly  v. 
State,  52  Ala.  361;  Richard  v.  State, 
42  Fla.  528,  29  So.  413.     See,  also. 


Lane  v.  State,  151  Ind.  511,  51  N.  B. 
1056;  People  v.  Farmer,  77  Cal.  1, 
18  Pac.  800;  State  v.  Welsor,  117 
Mo.  570,  21  S.  W.  443;  State  v. 
Murphy,  9  Nev.  394. 

"'  See  Rex  v.  Woodcock,  1  Leach 
C.  C.  563;  Binfield  r.  State,  15  Neb. 
484. 

'"Reynolds  v.  State,  68  Ala.  506; 
Payne  v.  State,  61  Miss.  161;  People 
V.  Beverly,  108  Mich.  509,  66  N.  W. 
379;  State  v.  Yee  Wee  (Idaho)  61 
Pac.  588;  Donnelly  v.  State,  26  N.  J. 
L.  463,  627;  Commonwealth  v.  Rod- 
dy, 184  Pa.  St.  274,  39  Atl.  211;  State 
V.  Wilson,  24  Kans.  197,  36  Am. 
R.  257;  Battle  v.  State,  74  Ga.  101. 

'"State  V.  Saunders,  14  Ore.  305, 
12  Pac.  441.  But  see  Saylor  v. 
Commonwealth,  97  Ky.  184. 
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§  360.     Meaning  of  term. — Pedigree  is  the  lineage,  descent  and 

succession  of  families.^    The  term  usually  embraces  not  only  descent 

and  relationship,  but  also  the  facts  of  birth,  marriage,  and  death, 

and  the  date  or  times  when  these  events  happened.^     Indeed,  in 

•Washington  v.  Bank,  171  N.  Y.      R.    277,    278;    American    Life    Ins. 


166,  171,  63  N.  B.  831. 

'Washington  v.  Bank,  171  N.  T. 
166,  171,  63  N.  E.  831;  Swink  v. 
French,  11  Lea  (Tenn.),  78,  47  Am. 


Co.  V.  Rosenagle,  77  Pa.  St.  507; 
Crawford  v.  Blackburn,  17  Md.  49, 
77  Am.  Dec.  323;  Mason  v.  Massa- 
chusetts, &c.  Ass'n,  30  Ont.  716,  729. 
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some  cases  it  has  been  held  to  include  not  only  parentage/  relation- 
ship/ and  marriage/  but  also  legitimacy  and  illegitimacy/  the  de- 
gree of  relationship/  heirship/  and  even  name.'  The  pedigree  of 
an  animal,  such  as  a  horse,  dog,  or  the  like,  is  also  provable  by  repu- 
tation or  entries  in  registration  books,  in  much  the  same  manner  as 
that  of  a  man.^° 

§  361.  The  rule. — Declarations  of  a  deceased  person  are  adn;iitted 
in  cases  of  pedigree,  that  is,  when  they  relate  to  the  existence  of 
any  relationship  between  persons,  whether  living  or  dead,  or  to  their 
birth,  marriage,  death  or  legitimacy,  when  the  declarant  is  shown  to 
be  legitimately  related  by  blood  to  the  persons  to  whom  they  relate, 
or  the  deceased  declarant  is  the  husband  or  wife  of  such  person  so 
related,  and  when  the  declarations  are  made  ante  litem  motam,  that 
ie,  before  the  controversy  in  relation  to  which  they  are  to  be  proved 
arose.^'^     As  will  be  hereinafter  shown,  there  are  authorities  justi- 

•  Alston  v.  Alston,  114  la.  29,  Malone  v.  Adams,  113  Ga.  791,  39 
86  N.  W.   55,   57;    Rowland  v.   La-      S.    E.    507;    Mann    v.    Kavanaugh, 


dlga,  21  Ala.  9;  Chilvers  v.  Race, 
196  111.  71,  63  N.  E.  701. 

*  Pancoast's  Lessee  v.  Addison, 
1  Harris  &  J.  (Md.)  350,  2  Am. 
Dec.  520;  Russell  v.  Langford,  135 
Cal.  356,  67  Pac.  321,  and  numer- 
ous authorities  cited  in  note  to  next 
section. 

'Eisenlord  v.  Glum,  126  N.  Y. 
552,  27  N.  E.  1024;  Jewell  v.  Jewell. 
1  How.  (U.  S.)  219;  In  re  Pickens's 
Estate,  163  Pa.  St.  14,  29  Atl.  875. 

'Alston  v.  Alston,  114  la.  29,  8G 
N.  W.  55;  Tyler  v.  Flanders,  57  N. 
H.  618;  Kelly  v.  McGuire,  15  Ark. 
555;  In  re  Heaton's  Estate,  135 
Cal.  385,  67  Pac.  321;  Vowles  v. 
Young,  13  Ves.  140;  Goodnight  v. 
Moss,  2  Coop.  591;  Re  Turner,  L. 
R.  29  Ch.  D.  985. 

'  Flowers  v.  Haralson,  6  Yerg. 
(Tenn.)  494;  Webb  v.  Richardson, 
42  Vt.  465;  Louder  v.  Schluter,  78 
Tex.  103;  State  v.  Greenwell,  4 
Gill  &  J.  (Md.)  407;  Smith  v.  Leb- 
bitt,  L.  R.  1  P.  &  D.  354. 

'Young  V.  Shulenberg,  165  N.  Y. 
385,  59  N.  E.  135,  80  Am.   St.  730; 


(Ky.),  62  S.  W.  854.  Issue  or  no 
issue:  Washington  v.  Bank,  171  N. 
Y.  166,  63  N.  E.  831;  Butrick  v. 
Tilton,  155  Mass.  461,  29  N.  B. 
1088. 

"Monkton  v.  Attorney  General,  2 
Russ.  &  M.  147,  158.  See,  also. 
Cuddy  V.  Brown,  78  111.  415;  Rish- 
ton  V.  Nesbit,  2  Moo.    &  Rob.  554. 

"Citizens  Rapid  Transit  Co.  v. 
Dew,  100  Tenn.  317,  45  S.  W.  790, 
66  Am.  St.  754,  40  L.  R.  A.  518; 
Jones  V.  Memphis,  &c.  Co.  (Miss.) 
31  So.  201. 

"  Rowland  v.  Ladigo's  Heirs,  21 
Ala.  9;  Elder  v.  State,  123  Ala.  35, 
38;  Chapman  v.  Chapman,  2  Conn. 
347,  7  Am.  Dec.  277;  Malone  v. 
Adams,  113  Ga.  791;  De  Haven  v. 
De  Haven,  77  Ind.  23.6;  Alston  v. 
Alston,  114  Iowa,  29,  86  N.  W.  55; 
Berkeley  Peerage  Case,  4  Camp. 
401;  Fulkerson  v.  Holmes,  117  U. 
S.  389;  Stein  v.  Bowman,  13  Pet. 
(U.  S.)  209;  Pearson  v.  Pearson,  46 
Cal.  609;  Mason  v.  Fuller,  45  Vt. 
29;  Pickens's  Estate,  163  Pa.  St.  14; 
Jackson  v.   King,   5   Cow.    (N.  Y.) 
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fying  even  a  broader  statement  of  the  rule,  but  it  is  believed  that 
nearly  all  the  authorities  justify  the  statement  as  we  have  made  it, 
whereas,  a  more  liberal  statement  of  the  rule  would  be  inapplicable 
ia  some  jurisdictions. 

§362.  Ground  of  admissibility. — The  true  grounds  for  the  ad- 
mission of  this  class  of  evidence  are  the  necessity  of  the  case  and  the 
improbability  of  such  statements  being  false.  The  necessity  of  the 
ease  often  requires  the  admission  of  this  class  of  evidence,  for  the 
facts  to  be  proved  often  occurred  many  years  before  the  trial,  and 
were  known  to  but  a  small  number  of  people ;  and  in  addition  to  this 
there  is  no  living  witness  who  has  personal  knowledge  of  them. 
Unless  this  reputation  in  the  family  is  admitted  no  proof  whatever 
could  be  produced.^^  • 

The  improbability  of  falsehood  rests  upon  the  facts  that  the  de- 
clarant ought  to  know  and  be  interested  in  such  matters  commonly 
discussed  in  the  family,  and  also  that  one  is  not  likely  to  make 
false  statements  when  their  falsity  could  so  easily  be  detected  at 
the  time  they  are  made.^^ 

Statements  as  to  pedigree,  then,  are  admitted  upon  the  principle 
that  they  are  the  natural  effusions  of  a  party  who  must  know  the 
truth  and  who  speaks  upon  an  occasion  when  his  mind  stands  in 

237,  15  Am.  Dec.  468;   Eisenlord  v.  Fulkerson  v.  Holmes,  117  U.  S.  389; 

Clum,    126    N.    Y.    552;     Common-  Independence  v.   Pompton,   9   N.  J. 

wealth   v.   Phillips,   162   Mass.   504;  L.   209,   213;    Jackson   v.   Cooley,   8 

Backdahl   v.    Grand   Lodge,   &c.    46  Johns.     (N.   Y.)     128;     Northrop  v. 

Minn.     61;     Morrill    v.     Poster,    33  Hale,  76  Me.  306,  49  Am.  Rep.  615; 

N.  H.  379;    Pancoast  v.  Addison,  1  Eastman  v.  Martin,   19  N.   H.   152; 


Har.  &  J.  (Md.)  350,  2  Am.  Dec.  520 
Jackson  v.  Jackson,  80  Md.  176 
Northrop    v.     Hale,     76    Me.     306 


Sitler  V.  Gehr,  105  Pa.  St.  577;  Me- 
theny  v.  Bohn,  160  111.  263,  43  N.  B. 
380;    Dawson   v.    Mayall,    45    Minn. 


Cuddy  V.  Brown,  78  111.  415;  Boone  408,   48   N.   W.   12.     The   necessity, 

V.  Miller,  73  Tex.  557,  564;  Wren  v.  however,     would     seem    to     be    a 

Howlans    (Tex.    Civ.    App.)  ,    75    S.  general     necessity    in     such     eases 

W.  894  (recital  in  deed  and  also  en-  rather    than    the    necessity    of    the 

try  in  Bible) ;  Anderson  v.  Parker,  particular   case. 

6  Cal.  197;   Scott  v.  Ratcliff,  5  Pet.  »=  See  17   Sol.   Jour.   &  R.   421;    7 

(U.  S.)  81;  Wilson  v.  Brownlee,  24  Alb.  L.  Jour.  269;   37  Alb.  L.  Jour. 

Ark.   586;    Jackson  v.  Boneham,  15  130   and  note;    Whitlock  v.  Baker, 

Johns.  (N.  Y.)  226.  13    Ves.    511,     514;     Fulkerson    v. 

"Goodright  V.  Moss,  2  Cowp.  591;  Holmes,   117   U.    S.    389;    People   v. 

Vowles    V.    Young,    13    Ves.    140;  Fulton  Ins.  Co.  25  Wend.  205,  222. 
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an  even  position,  without  any  temptation  to  exceed  or  fall  short  of 
the  truth." 

These  matters  are  from  members  of  the  family,  persons  having 
such  a  connection  with  the  party  to  whom  they  relate  that  it  is  natural 
and  likely,  from  their  domestic  habits  and  connections,  that  they 
are  speaking  the  truth,  and  that  they  could  not  be  mistaken. 

§  363.  General  statement  as  to  limitations. — ^As  shown  by  the 
statement  of  the  general  rule,  declarations  in  regard  to  pedigree  are 
not  always  admissible,  nor  is  everything  that  might  relate  more  or 
less  directly  to  pedigree  admissible  in  every  case.  There  are  certain 
qualifications  or  limitations  upon  the  admissibility  of  such  evi- 
dence, and  for  convenience  we  shall  classify  the  limitations  as  to 
declarations  in  pedigi'ee  cases  under  two  main  heads:  1.  Limita. 
tions  as  to  the  declarant;  and,  3.  Limitations  as  to  the  declarations. 

§  364.  limitations  as  to  the  declarant — ^In  general. — The  limi- 
tations as  to  the  declarant  may  be  classified  under  the  following 
eubdivisions :  1.  The  declarant  must  be  dead;  2.  The  declarant 
must  be  a  legal  relative;  and  3.  There  must  be  no  desire  actuating 
the  declarant  to  make  a  false  statement.  These  will  be  explained  and 
considered  in  the  order  stated. 

§  365.  The  declarant  must  be  dead. — One  requisite  to  the  admis- 
sibility of  these  declarations  or  statements  is  that  the  declarant  must 
be  dead.^°  Where  he  is  alive  and  available  his  statements  outside  of 
court  will  be  rejected.  Thus,  where  a  father  is  alive  and  can  be 
examined  as  a  witness,  his  declarations  made  orally  to  a  witness,  or 
in  writing  in  the  family  register,  are  incompetent  as  evidence." 

But  if  the  declarant  is  dead  his  declarations  are  not  excluded  by 
the  fact  that  living  members  of  the  same  family  could  be  examined 
on  the  same  point.^' 

"Whitelock    v.    Baker,    13    Ves.  (Pa.)    82,   36   Am.   Dec.   145;    Pen- 

511,   514.  drill  v.  Pendrlll.  2  Stra.  924. 

"Rogers  v.  De  Bardeleben  Coal,  "Robinson    v.    Blakely,    4    Rich. 

&c.    Co.    97    Ala.    154;    Hodges    v.  Law   (Ky.),  586,  55  Am.   Dec.   703. 

Hodges,   106  N.   Car.   374,   11   S.   E.  "Pearson  v.  Pearson,  46  Cal.  609, 

364;   People  v.  Mayne,  118  Cal.  519,  633;   Cranford  v.  Blackburn,  17  Md. 

62   Am.   St.   256;    Mason  v.   Fuller,  54    77    Am.    Dec.    323;     Bisenlord 

45  Vt.  29;  Harland  v.  Eastman,  107  v.  Clum,  126  N.  Y.  552,  563,  27  N.  B. 

111.  535;    Northrop  v.   Hale,   76  Me.  1024.     In  Young  v.  Shulenberg,  165 

306,    49    Am.    R.    615;    Mooers    v.  N.  Y.  3«5,  59  N.  E.  135,  80  Am.  St. 

Bunker,    29    N.    H.    (9    Fost.)    420;  730,  it  is  said  that  such  declarations 

Carskadden  v.  Poorman,  10  Watts  are  not  received  unless  the  declar- 
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Some  courts,  however,  seem  to  limit  this  last  statement  by  holding 
that  evidence  under  this  head  should  not  be  admitted  -where  the 
facts  are  not  ancient,  and  where  better  evidence  can  be  had  than  that 
which  is  offered.^' 

§  366.  Must  be  a  legal  relative. — The  declarant,  according  to  the 
strict  rule,  must  be  a  legal  relative  by  blood  or  afEinity ;  that  is,  there 
must  be  a  legitimate  relation  by  blood  or  a  relationship  of  husband 
and  wife,  in  order  that  declarations  or  statements  as  to  pedigree 
may  be  admitted.'" 

One  reason  for  thus  restricting  the  rule  to  relatives  has  been  stated 
as  follows : 

"The  confining  such  evidence  to  the  declarations  of  relations  of 
the  family  affords  a  rule  at  once  certain  and  intelligible.  If  the 
admissibility  of  such  evidence  were  not  so  restrained,  we  should,  on 
every  occasion,  before  the  testimony  could  be  admitted,  have  to 
enter  upon  a  long  inquiry  as  to  the  degree  of  intimacy  or  confidence 
that  subsisted  between  the  party  and  the  deceased  declarant.  *  *  * 
This  exception  from  the  general  rule,  that  hearsay  shall  not  be  ad- 
mitted, must  be  construed  strictly,  and  the  natural  limits  of  it  are 
the  declarations  of  members  of  the  family.  If  we  go  beyond,  where 
are  we  to  stop?  Is  the  declaration  of  a  groom  to  be  admitted?  of 
a  steward?  of  a  chambermaid?  of  a  nurse?  may  it  be  admitted  if 
made  a  week  after  they  have  joined  the  family?  and  if  not,  at  what 
time  after  ?  We  should  have  tO'  try  in  every  case  the  life  and  habits 
of  the  party  who  made  the  declaration,  and  on  account  of  this  un- 
certainty such  evidence  must  be  excluded."^"     There  is,  however,  a 

ant  Is  dead,  incompetent  or  beyond  Commonwealth  v.  Felch,  132  Mass. 

the  jurisdiction  of  the  court.     This  22;   Jackson  v.  Browner,  18  Johns. 

is  an  intimation,  at  least,  that  it  is  37;  Caujolle  v.  Ferrie,  23  N.  Y.  90; 

not     always     necessary     that     the  Backdahl   v.    Grand   Lodge,    &c.    46 

declarant  should  be  dead.  Minn.  61;   Chapman  v.  Chapman,  2 

"Birney  v.  Hann,  10  Ky.  (3  A.  K.  Conn.  347,  7  Am.  Dec.  277;  North- 
Marsh.)  322,  13  Am.  Dec.  167.  See  rop  v.  Hale,  76  Me.  306,  49  Am.  R. 
Covent  V.  Hertzog,  4  Pa.  St.  145;  615;  Stein  v.  Bowman,  13  Peters, 
Smith  V.  Geer,  10  Tex.  Civ.  App.  209.  See,  also,  Butrick  v.  Tilton, 
252;  Campbell  v.  Wilson,  23  Tex.  155  Mass.  461.  Contra:  Doe  v. 
253,  76  Am.  Dec.  67;  Rogers  v.  Auldjo,  5  V.  C.  Q.  B.  171,  175; 
De  Bardeleben  Coal,  &c.  Co.  97  Ala.  Wilson  v.  Brownlee,  24  Ark.  586, 
154.  589;    Cuddy   v.   Brown,   78   111.   415, 

"Berkeley  Peerage  Case,  4  Camp.  418;    Jackson   v.    Cooley,    8    Johns. 

401;   Boone  v.   Miller,  73  Tex.   557;  128,  130. 

Jackson    v.    Jackson,    80    Md.    176;  ""Johnson  v.  Lawson,  2  Bing.  86. 
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tendency  in  some  jurisdictions  to  extend  the  rule,  and  much  might 
be  said  in  favor  of  a  more  liberal  rule  in  proper  cases. 

As  to  blood  relatives  it  makes  no  difEerence  how  remote  the  rela- 
tionship is  in  order  thait  the  statements  should  be  admitted.  There 
is  no  limit  within  any  particular  degree  of  relationship,  although 
the  declarations  of  relatives  of  a  remote  degree  might  not  carry  much 
weight.^^ 

But  the  rule  requiring  blood  relationship  is  very  strictly  adhered 
to  in  many  cases."''  For  example,  the  testimony  of  a  witness  that  he 
had  been  in  Hanover,  Germany,  last  summer,  and  there  heard  from 
many  old  persons  of  whom  he  inquired  that  the  plaintiff  was  the 
brother  of  a  certain  person,  deceased,  was  excluded  on  the  ground 
that  the  declarants  were  not  members  of  the  family  who  may  be 
supposed  to  have  known  the  relationships  which  existed  in  its  dif- 
ferent branches."* 

The  blood  relation  usually  thought  of  in  connection  with  the  rule 
is  that  between  the  declarant  and  the  person  whose  pedigree  is  in 
question;  yet  this  is  not  always  essential.  For,  suppose  the  question 
to  be  whether  one  is  the  grandson  of  another;  to  whom  must  the 
declarant,  a  third  party,  be  related?  It  is  immaterial  whether  to 
one  or  the  other  or  to  both.''* 

Thus,  in  one  case"°  the  question  was  whether  one  could  take  prop- 
erty from  another  as  being  the  son  of  a  third  party,  the  latter  being 
a  fourth  party's  brother;  and  it  was  held  that  the  declarations  of 
the  third  party  as  to  the  one  not  being  his  son,  but  being  the  illegiti- 
mate son  of  the  third  party's  wife,  are  admissible.     Here  is  a  case 

"'Butrick    V.    Tilton,    155    Mass.  ^' Stein  v.  Bowman,  13  Pet.  209, 

461,  29  N.  B.  1088;  People  v.  Fulton  220;  Chapman  v.  Chapman,  2  Conn. 

Ins.    Co.    25   Wend.    205;    Byers    v.  347. 

Wallace,  87   Tex.   503;    Shrewsbury  "Monkton    v.    Attorney    Gen.  2 

Peerage  Case,  7  H.  L.  Cas.  1,  23.  Russ.   &   My.   147;    Sltler  v.   Gehr, 

"Connecticut  Mut.   Life  Ins.   Co.  105   Pa.   592,   51   Am.   R.   207.     See, 
v.  Schevenk,  94  U.  S.  593;  Eastman  also,  Byers  v.  Wallace,  87  Tex.  503, 
V.  Martin,  19  N.  H.  152;   Games  v.  28   S.   W.    1056;    Butrick  v.   Tilton, 
Crandall,  10  Iowa,  377;   Johnson  v.  155  Mass.  461,  29  N.  E.  1088.     But 
Lawson,  9  Moore,   183,  2  Bing.   86,  compare  Dunlop  v.  Servas,  5  U.  C. 
9  E.  C.  L.  493  (declaration  of  family  Q.  B.  284,  288;   Blackburn  v.  Craw- 
servant    or    intimate    acquaintance  ford's  Lessee,  3  Wall.  175. 
inadmissible)  .     But   see   Backdahl  » Crawford  v.  Blackburn,  17  Md. 
v.   Grand  Lodge,   &c.   46  Minn.   61;  49. 
De  Haven  v.  De  Haven,  77  Ind.  236 
(declaration  of  neighbors  inadmis- 
sible) . 
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where  the  declaration  of  a  third  party  is  admitted,  although  it  is 
expressly  denied  that  there  is  any  blood  relation  between  himself 
and  the  person  whose  pedigree  is  in  question.  So,  it  seems  that  it  is 
sufficient  if  the  declarant  is  related  to  the  family  with  which  the 
person  in  question  seeks  to  connect  himself,  or,  in  other  words,  where 
the  question  is  as  to  whether  any  or  what  relaitionship  exists  between 
two  supposed  branches  of  the  same  family,  it  is  sufficient  to  establish 
the  relation  of  the  declarant  with  either  branch.^" 

§  367.  Husband  and  wife. — Formerly  it  was  thought  that  the 
declarations  should  be  confined  to  those  connected  by  blood  only 
with  the  family  to  which  the  pedigree  related,  but  later  it  became 
established  that  the  declarations  of  a  husband  or  wife  would  be 
admitted.  So,  today  the  declarations  of  a  husband  as  to  his  wife's 
family,^'  and  also  those  of  a  wife  as  to  her  husband's  family,  are 
admissible.^* 

Under  this  rule  the  declarations  of  a  deceased  husband  to  prove 
that  the  parents  of  his  wife  were  not  married,^'  and  to  show  the 
legitimacy  of  his  wife,^"  and  likewise  the  declarations  of  a  deceased 
widow  as  to  statem.ents  of  her  husband  as  to  who  his  cousins  were,^^ 
have  been  admitted  in  evidence. 

And  it  has  been  held  that  the  dissolution  of  the  marriage  rela- 
tion does  not  make  declarations  made  subsequently  by  one  of  the 
parties  inadmissible. 
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"  Monkton   v.    Attorney    General,  Wade,  7  Sim.  595,  611,  1  Mylne  &  C. 

2    Russ.    &   M.    147,    157;    Gehr   v.  338,   355.     And   the   rule  has   even 

Fisher,  143  Pa.  St.  311,  22  Atl.  859;  been  extended  in  some  jurisdictions 

Byers   v.   Wallace,   87   Tex.   503,   28  to  relatives  of  the  husband  or  wife. 

S.  W.  1056.  See  Carter  v.  Montgomery,  2  Tenn. 

"^  Jewell   V.    Jewell,    1    How.    219,  Ch.  216,  228;   Butrick  v.  Tilton,  155 

231;   Doe  v.  Harvey,  1  Ry.  &  Moo.  Mass.  461,  29  N.  E.  1088.     But  see 

297;'Vowles  v.  Young,  13  Ves.  140,  Harland   v.   Eastman,   107   111.   535; 

147.  Blackburn    v.     Crawford's     Lessee, 

^*  Shrewsbury  Peerage  Case,  7  H.  3  Wall.  175;   People  v.  Fulton  Ins. 

L.  Cas.  1^  22;  Doe  v.  Randall,  2  Moo.  Co.  25  Wend.   (N.  Y.)    205. 
&  P.   20,  25.  ^Vowles  v.   Young,  13  Ves.  140; 

==  People    V.    Fulton    Ins.    Co.    25  Johnson  v.  Lawson,  2  Bing.  86,  92, 

Wend.  205;  Jewell  v.  Jewell,  1  How.  9  Moore,  194.     See,  also,  Norris  v. 

(U.    S.)    219.     But   see   Harland   v.  Edwards,   90   N.    Car.    382,   47   Am. 

Eastman,   107   111.   535.  r.     526.      Unless,    perhaps,    where 

™Vowles  V.   Young,   13  Ves.   140;  connection    with    the    family    has 

Doe  V.  Harvey,  Ryan  &  M.  297.  been    severed    and    the    declaration 

"  Monkton    v.     Attorney    Gen.    2  relates  to  what  has  happened  since, 

Russ.    &    M.    147,    165;     Slaney    v.  which  the  declarant  would  have  no 
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§  368.     Declarant  must  be  actuated  by  no  desire  to  make  a  false 

statement. — There  must  be  no  interest  to  make  a  false  declaration,^' 
yet  it  must  be  remembered  that  the  possibility  of  a  desire  to  falsify^ 
or  of  a  prejudice,  is  not  enough  to  cause  the  evidence  to  be  rejected.^* 
The  fact  that  the  declarations  are  in  support  of  the  declarant's  in- 
terest does  not  of  itself  necessarily  constitute  such  an  interest  to 
falsify,  for  declarations  in  support  of  the  declarant's  interest  are 
often  admitted.'^ 

§  369.  Limitations  as  to  declarations — ^In  general. — The  limi- 
tations as  to  the  declarations  may  be  classiiied  under  the  following 
subdivisions :  1.  The  declarations  must  be  relevant  to  a  matter  of 
pedigree;  2.  The  information  in  the  declaration  mUst  come  from 
qualified  persons ;  and  3.  The  declarations  must  be  ante  litem  motam. 
But  the  declarations  are  not  limited  to  any  particular  form. 

§  370.     The  declarations  must  involve  a  matter  of  pedigree. — The 

declarations  must  be  relevant  to  a  matter  of  pedigree,  and  to  con- 
stitute a  question  of  pedigree,  as  a  general  rule  at  least,  there  must 
be  involved  a  matter  of  parentage  or  relationship.^"  A  case  is  not 
necessarily  one  of  pedigree  merely  because  questions  of  birth,  age, 
death,  parentage  or  relationship  may  incidentally  arise,  and  the 
declarations  must  at  least  relate  in  some  way  to  some  miatter  of 
pedigree  in  issue  or  relevant  to  the  issue.  Whether  pedigree  must 
be  directly  in  issue  is  a  question  upon  which  there  is  some  conflict; 
but  we  are  not  now  dealing  with  that  question,  as  it  will  be  con- 
sidered in  another  section.  It  may  be  that  the  declaration  need  not 
directly  state  a  fact  of  pedigree,  and  it  has  been  held,  for  instance, 
that  a  declaration  of  a  father  that  "unless  he  made  a  will,  Louisa  could 

more  means  of  knowing  or  interest  6,  934;  Green  v.  Norment,  5  Mackey 

in  than  a  mere  neighbor  or  former  (D.  C.)   80,  91;   Fowler  v.  Simpson, 

acquaintance.  79  Tex.  614,  23  Am.  St.  370;   Nunn 

''Byers  v.  Wallace,   87  Tex.  503;  v.  Mayes,  9  Tex.  Civ.  App.  3G6,  30  S 

Waldron  v.  Tuttle,  4  N.  H.  371,  378;  W.  479;  Strickland  v.  Poole,  1  Dall. 

Chapman  v.  Chapman,  2  Conn.  347,  (Pa.)   14;   Be  Haven  v.   De  Haven, 

349;  Plant  v.  Taylor,  7  H.  &  N.  211,  77   Ind.   236;    Goodright  v.   Moss,  2 

237.  Cowper,  591.     See,  also,  "Whalen  v. 

"People    V.    Fulton    Ins.    Co.    25  Nlsbet,   95  Ky.   464,   26   S.   W.   188; 

Wend.   205,   215;    Doe   v.   Davis,   10  Moseley  v.   Daviess,  11  Price,   162; 

I.  B.   314,  325;    Shields  v.  Boucher,  Davies  v.   Lowndas,   7   Scott  N.   R. 

1  De  G.   &  Sm.   40.  141,  198,  46  E.  C.  L.  471. 

»•  Hurst  V.  Jones,  1  Wall.  Jr.   (C.  "Eisenlord    v.    Clum.    126   N.    Y. 

C.)    Appendix  III,  12  Fed.  Cas.  No.  552,  27  N.  E.  1024. 
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get  nothing  by  law,"  was  competent  on  the  question  of  her  legiti- 
macy;^^ but  it  should  ait  least  relate  to  a  fact  from  which  a  genea- 
logical event  or  matter  of  pedigree  may  be  inferred,  and  it  would 
seem  that  it  should  not  only  justify  such  an  inference,  but  should 
relate  to  a  question  of  pedigree  itself,  or  at  least  to  facts  imme- 
diately connected  therewith.'' 

§  371.     Infonnation  must  be  collected  from  qualified  persons. — 

Such  declarations  cannot  express  information  collected  from  persons 
not  qualified  to  be  declarants.^' 

For  example,  evidence  as  to  the  birth  of  a  posthumous  child,  by 
a  witness  who  never  saw  it  or  heard  the  mother  speak  of  it,  but  who 
testified  from  what  people  said,  is  incompetent  and  inadmissible.*" 

But  it  is  held  otherwise  if  the  information  comes  from  other  mem- 
bers of  the  family,  although  the  declarant  himself,  while  a  mem- 
ber of  the  family,  has  no  personal  knowledge,*^  or  if  it  is  known  to 
him  merely  as  family  tradition  and  repute. 

§  372.  Declaration  must  be  ante  litem  motam. — ^Another  limita- 
tion on  declarations  of  this  nature  is  that  they  must  have  been 
made  ante  litem  motam;  that  is,  they  must  have  been  made  before 
the  beginning  of  the  controversy  in  which  the  question  of  pedigree 
arises.  They  must  have  been  made  not  only  before  the  commence- 
ment of  the  actual  suit,  but  also  before  the  existence  of  the  con- 
troversy preparatory  to  the  suit.*" 

But  a  declaration  made  ante  litem  motam,  although  with  the 
express  purpose  of  preventing  disputes,  is  admissible.** 

"  Viall  V.  Smith,  6  R.  I.  417.  220;    PeopI©  v.   Fulton  Ins.   Co.   25 

"See  2  Taylor's  Ev.  §  644;  Isaac  Wend.  205,  209;  Northrop  v.  Hale, 

V.  Gompertz,  Hubback  Ev.  of  Sue-  76  Me.  306;  Bamum  v.  Bamum,  42 

cession,  650.  Md.  251,  304;  Chapman  v.  Chapman, 

"Stein   V.   Bowman,   13   Pet.    (U.  2  Conn.  347;   Collins  v.  Grantham, 

S.)    209;    Chapman  v.   Chapman,  2  12  Ind.  440,  444;  Morgan  v.  Purnell, 

Conn.  347;   Jackson  v.  Browner,  18  4  Hawks  (N.  C),  95;  Bondereau  v. 

Johns.  (N.  Y.)  37.  Montgomery,    4   Wash.    C.    C.    186, 

"Branch  v.   Texas  Lumber  Mfg.  190;  De  Haven  v.  De  Haven,  77  Ind. 

Co.  56  Fed.  707,  6  C.  C.  A.  92,  13  U.  236;    Emerson,  v.  White,   29   N.   H. 

S.  App.  495.  482;    Caujolle   v.   Ferrie,   26   Barb. 

"Luther  v.   Randall,   2   M.   &  P.  (N.   Y.)   177;   Byers  v.  Wallace,  87 

20;  Banning  v.  Griffin,  15  Bast,  293;  Tex.     503.      But     see     Gregory    v. 

Monkton    v.    Attorney    General,    2  Baugh,  2  Leigh  (Va.),  665. 

Russ.  &  M.  147;  Eisenlord  v.  Clum,  "Elliott  v.  Piersol,  1  Pet.  (U.  S.) 

126  N.  Y.  552,  27  N.  E.  1024.  328;    Green  v.   Norment,  5  Mackey 

"Stein  V.  Bowman,  13  Pet.  209,  (D.   C),  80,  91;   Berkeley  Peerage 
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§  373.  No  limitation  as  to  form  of  declaration. — The  declara- 
tions may  be  oral  or  written.  They  m'ay  be  specific;  that  is,  from 
an  iadividual  member  of  the  family,  or  they  may  be  mere  reputation 
or  general  statements.  The  rule  is  clearly  established  that  these 
declarations  may  be  made  in  any  form  and  in.  any  document  or 
upon  anything  in  which  such  facts  are  commonly  reported  or  re- 
corded. 

Some  examples  of  the  Tariety  of  forms  which  such  declarations 
may  take  are  as  follows:  Inscriptions  on  tombstones,**  family  por- 
traits,*^  rings,*'  solemn  entries  in  family  Bibles  made  by  a  relative,*' 
letters  of  deceased  relatives  containing  statements  as  to  family  mat- 
ters,*' entries  made  ia  almanacs,*"  charts  of  pedigree,'"'  recitals  in 
wills,^^  recitals  in  deeds  of  conveyance,^*  recitals  in  marriage  settle- 
ments and  certificates,^^  and  entries  ia  a  hymn  book."* 

Some  other  illustrations  are:  Entries  by  a  deceased  parent  or  other 
relative,  made  in  a  Bible,  family  missal,  or  any  other  book  or  in  any 
document  or  paper,  stating  the  fact  and  date  of  the  birth,  marriage, 
or  death  of  a  child,  or  other  relative;^'  all  these,  when  proved  to  have 
been  made  by  or  under  the  direction  of  a  deceased  relative,  are 
admitted  as  his  declarations.  And  although  not  made  by  a  deceased 
relative,  if  they  were  well  known  in  the  family  by  reason  of  having 
been  publicly  exhibited,  they  are  admitted  on  the  ground  of  tacit  and 
common  assent. "^ 

Case,    4    Campbell,    401.      Contra:  277;  Shuman  v.  Shuman,  27  Pa.  St. 

Chapman  v.  Chapman,  2  Conn.  347,  90;  Pearson  v.  Pearson,  46  Cal.  609; 

7  Am.  Dec.  277.  Gaines  v.  New  Orleans,  6  Wall.  642; 

"Butrlck  v.  Til  ton,  155  Mass.  461;  Skeene  v.  Fishback,  1  A.  K.  Marsh. 

Goodright    v.    Moss.    2    Cowp.    591,  (Ky.)   356;   Neal  v.  Wilding,  2  Str. 

594.    See  Gehr  v.  Fisher,  143  Pa.  St.  1151. 

311.  "Fulkerson    v.    Holmes,    117   W. 

"  Camoys  Peerage  Case,   6  Clark  S.  389;  SchartC  v.  Keener,  64  Pa.  St. 

&  F.  -789,  801.  376. 

"  Vowles   V.   Young,   13   Ves.   140,  "  Doe  v.  Davies,  10  I.  B.  314. 

144.  "Collins    v.    Grantham.    12    Ind. 

"Berkeley  Peerage  Case,  4  Camp.  440. 

401;  Weaver  v.  Leiman,  52  Md.  708.  "Perth  Peerage  Case,  2  H.  L.  C. 

"State     V.    Joest,    51    Ind.     287;  865,  876;   People  v.  Slater,  119  Cal. 

Kansas,  &c.  R.  Co.  v.  Miller,  2  Colo.  620. 

442,  460.  "See  Monkton  v.   Attorney  Gen- 

"  Herbert  V.  Tuckal,  T.  Raym.  84.  eral,  2  Russ.   &  M.   147;    Campbell 

'"Monkton.    v.    Attorney    Genl.    2  v.  Wilson,  23  Tex.  252,  76  Am.  Dec. 

Russ.  &  M.  147,  163.  67;   Leggett  v.  Boyd,  3  Wend.   (N. 

"RuBsell   V.   Jackson,   22  Wend.  Y.)  376. 


483  WHETHER  PEDIGREE  MUST  BE  DIRECTLY  IN  ISSUE.         [§    374. 

§  374     Pedigree  as  the  direct  subject  of  the  suit — Conflict.— 

There  is  much  confusion  among  the  courts  in  this  country  as  to 
whether  or  not  there  should  be  an  extension  of  the  pedigree  excep- 
tion to  facts  of  family  history  in  general.  It  is  held  in  quite  a  num- 
ber of  jurisdictions  that  declarations  as  to  all  these  facts  as  to  family 
history  are  admissible  not  only  in  litigation,  where  the  issue  upon 
which  the  evidence  is  offered  directly  involves  a  question  of  descent 
or  pedigree,  but  also  cases  in  which  the  quesition  of  pedigree  is 
indirectly  involved  and  relevant  to  the  issue.  The  argument  is 
that  if  such  declarations  are  to  be  regarded  as  sufficiently  trust- 
worthy at  the  time  of  making  them  to  be  worth  considering  them  in 
evidence,  they  must  be  equally  trustworthy  whether,  by  the  turn 
of  chance,  the  litigation  in  which  they  subsequently  become  useful, 
is  an  action  of  ejectment  for  land,  or  a  plea  of  infancy  to  a  promis- 
sory note,  or  a  suit  for  the  amount  of  a  life  insurance  policy,  or  a 
prosecution  for  rape  upon  one  under  the  age  of  consent,  or  in  any 
other  kind  of  proceeding,  civil  or  criminal.  Among  the  courts  that 
approve  this  doctrine,  either  fully  or  partially,  are  some  of  the 
highest  authority.^^ 

On  the  other  hand,  it  is  held  that  for  such  declarations  to  be  ad- 
missible under  the  pedigree  exception  a  matter  of  pedigree  must  be 
the  direct  subject  of  the  suit;  that  is,  where  these  questions  are 
purely  incidental,  and  the  effect  of  the  suit  will  be  simply  to  estab- 
lish a  person's  liability  on  a  contract,  his  proper  settlement  as  a 
pauper,  or  the  like,  declarations  as  to  the  pedigree  are  not  admis- 
sible.'*   That  is,  it  is  held  that  all  cases  which  have  in  them  questions 

"Dupont  V.   Davis,   30  Wis.   170,  Swink     v.     French,     11     Lea,     78; 

178;  Watson  v.  Brewster,  1  Pa.  St.  Lamoreaux    v.    Attorney    Gen'l.    89 

381,  383;  Mason  v.  Fuller,  45  Vt.  29;  Micli.  146,  50  N.  W.  812. 
Cherry  v.  State,  68  Ala.  29;  Wilson         »' People  v.  Wayne,  118  Cat.  516, 

T.   Brownlee,   24   Ark.   589,   91   Am.  62   Am.    St.   256;    Connecticut  Mut. 

Dec.   523;    Collins  v.   Grantham,   12  L.    ins.    Co.   v.   Schwenk,   94   TJ.    S. 

Ind.  440,  444;  Greenleaf  v.  Dubuque,  593;    Eisenlord  v.   Clum,  126  N.  Y. 

&c.  R.  Co.  30  la.  302;   Mutual  Life  552;  Whittuck  v.  Waters,  4  Car.  & 

Ins.    Co.    V.    Blodgett,    8   Tex.    Civ.  P.  375;  Haines  v.  Guthrie,  13  Q.  B. 

App.    45,   27   S.   W.   286;    Fraser   v.  Div.  818;   Carter  v.  Montgomery,  2 

Jennison,    42    Mich.    206,    235;    In-  Tenn.  Ch.  216,  229;  Town  of  Union 

habitants    of    North    Brookfield    v.  v.  Town  of  Plainfield,  39  Conn.  563; 

Inhabitants    of    Warren,    16    Gray,  MuUery  v.  Hamilton,  71  Ga.  720,  51 

171,  175;   Houlton  v.  Manteuffel,  51  Am.    R.    288;    N.    &    C.    R.    Co.    v. 

Minn.  185;  Carskadden  v.  Poorman,  Simcoe,  14  Ky.  L.  R.  526;  Indepen- 

10  Watts,  82,  84;   Southern  L.  Ins.  dence  v.  Pompton,  9  N.  J.  L.  209; 

Co.  V.  Wilkinson,  53  Ga.  535,  547;  Matter  of  Taylor,  9  Paige  (N.  Y.) 

611. 
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of  birth,  parentage,  age  or  relationship  axe  not  necessarily  cases 
of  pedigree.  Kor  are  questions  of  age,  place  of  birth,  time  of  birth, 
time  and  place  of  death,  in  themselves,  necessarily  questions  of 
pedigree.^" 

Thus,  in  an  action  for  the  price  of  horses  on  a  plea  of  infancy  an 
affidavit  from  the  father  as  to  the  time  of  the  defendant's  birth 
was  rejected  because  the  question  in  issue  was  not  one  of  pedigree, 
but  a  contract.*"  In  a  very  recent  case,  however,  it  is  held  that  ia 
an  action  brought  by  an  administrator  against  a  savings  bank  to  re- 
cover money  deposited  by  his  intestate  in  trust  for  two  alleged  sons 
named  in  the  account  and  pass  book,  upon  the  ground  that  the 
names  were  fictitious,  and  that  the  decedent  was  the  sole  owner  of 
the  deposits  at  the  time  of  her  death,  testimony  of  witnesses  who  knew 
her  and  had  frequent  conversations  with  her  in  regard  to  her  family 
history  is  admissible  to  prove  her  declarations  that  she  never  had 
any  children  and  had  no  family  or  relatives.*'^ 

§  375.  Declarations  of  specific  facts  as  of  time  and  place^ — 
Conflict. — There  is  some  conflict  among  the  authorities  as  to  whether 
declarations  of  such  specific  facts  as  the  time  and  place  of  birth,  the 
time  of  death,  place  of  residence,  and  locality  generally  are  admis- 
sible as  matters  of  pedigree.  It  has  been  held  that  time  and  place 
of  birth  are  admissible."^ 

So,  also,  as  to  the  time  of  death.^'    And  likewise  as  to  the  place 

"  Town  of  Londonderry  v.  Town  a  jurisdiction  where   it  had  been 

of  Andover,  28  Vt.  416,  427;  Adams  held  that  a  case  is  not  necessarily 

v.     Inhabitants     of     Swansea,     116  a    pedigree    case    merely    because 

Mass.  591;  Connecticut  Mut.  L.  Ins.  some  question  of  birth,  parentage, 

Co.  V.  Schwenk,  94  TJ.  S.  593.  age  or  relationship   is   incidentally 

'"  Haines  v.   Guthrie,  13  I.  B.   D.  raised. 
818.  "  Berkeley  Peerage  Case,  4  Camp- 

«' "Washington  v.  Bank,  171  N.  Y.  bell,  401,  410;  McCarthy  v.  Deming, 

166,  63  N.  E.  831.     The  court  relied  4  Lans.    (N.  Y)     440;   American  L. 

largely  upon  the   case   of  Clark  v.  Ins.  Co.  v.  Rosenagle,  77  Pa.  St.  507; 

Owens,  18  N.  Y.  434,  holding  that  in  Swink  v.   French,   11   Lea   (Tenn.) 

ejectment    cases    title    to    land    by  78,     47     Am.     R.     277;     Wise     v. 

proving   declarations   showing   that  Wynn,    59    Miss.    588,    42    Am.    R. 

a  person  in  the  direct  line  of  de-  381;   Shields  v.  Boucher,  1  D.  G.  & 

scent  died  without  issue,   and  said  Sm.  40;   Contra,  Rex  v.  Inhabitants 

that  there  was  no  good  reason  why  of   Erith,    8   East,    539;    see,    also, 

the  title  to  personal  property  might  Hammond  v.  Noble,  57  Vt.  193,  203. 
not  be  established  in  the  same  way         "  McClaskey  v.  Barr,  54  Fed.  781, 

by  thus   showing  the   real   owner.  784;   People  v.  Ratz,  115  Cal.  132; 

This,  too,  it  will  be  noted,  was  in  46  Pac.  915;    Inhabitants  of  North 
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of  residence."*  On  the  other  hand,  it  is  held  in  some  jurisdictions 
that  hearsay  evidence  is  inadmissible  to  prove  such  specific  facts."^ 
But  even  in  these  latter  jurisdictions  these  questions  may,  how- 
ever, be  connected  with  questions  of  pedigree  in  such  a  way  as  to 
render  declarations  concerning  them  admissible.  Place  of  birth 
may  be  a  circumstance  from  which  an  inference  may  be  drawn  as  to 
whether  one  was  or  was  not  the  son  of  another  person.  Time  of 
birth  might  also  assist  on  that  question,  and  in  such  case  declara- 
tions are  admitted  to  show  these  facts."^  Indeed,  time  of  birth  or 
death  may  well  be  regarded  as  a  question  of  pedigree  in  many  cases, 
but  declarations  as  to  place  of  birth  or  death  have  often  been  held 
inadmissible. °^  But  most  of  the  cases  in  which  it  is  so  held  were 
cases  involving  the  settlement  of  a  pauper,  and  there  are  cases  in 
which  we  think  declarations  as  to  place,  as  well  as  time,  may  be 
admissible  to  elucidate  matters  of  strict  pedigree.  Thus,  evidence 
of  declarations  or  family  tradition  has  been  held  admissible  in  pedi- 
gree cases  to  identify  an  ancestor  or  connect  an  individual  with  the 
family  in  question.^' 


Brookfield  v.  Inhabitants  of  Warren, 
16  Gray  (Mass.)  171;  Van  Sickle  v. 
Gibson,  40  Mich.  170;  Smith  v.  Pat- 
terson, 95  Mo.  525;  Webb  v.  Rich- 
ardson, 42  Vt.  465;  Raborg  v.  Ham- 
mond, 2  Har.  &  G.  (Md.)  42. 

"Cuddy  V.  Brown,  78  111.  415; 
Stumpf  V.  Osterhage,  111  111.  82; 
Inhabitants  of  North"  Brookfield  v. 
Inhabitants  of  Warren,  16  Gray 
(Mass.)  171;  Byers  v.  Wallace,  87 
Tex.  503,  511;  Wise  t.  Wynn,  59 
Miss.  588. 

"Rex  V.  Inhabitants  of  Brith,  S 
East.  539;  Mima  Queen  v.  Hepburn, 
7  Cranch  (U.  S.)  290;  Town  of  Un- 
ion V.  Town  of  Plalnfield,  39  Conn. 
563;  Inhabitants  of  Wilmington  v. 
Inhabitants  of  Burlington,  4  Pick. 
(Mass.)  174;  Westfield  v.  Warren,  8 
N.  J.  L.  306;  Jackson  v.  Etz,  5  Cow. 
(N.  Y.)  314;  Carter  v.  Montgomery, 
2  Tenn.  Ch.  216. 

«» Mason  v.  Puller,  45  Vt.  29;  Van 
Sickle  V.  Gibson,  40  Mich.  170;  Wise 
V.  Wynn,  59  Miss.  588;  Shields  v. 
Boucher,  1  De  Gex  &  S.  40. 


"Adams  v.  Inhabitants  of  Swan- 
sea, 116  Mass.  591,  596;  Shearer  v. 
Clay,  1  Litt.  (Ky.)  260;  Brooks  v. 
Clay,  3  A.  K.  Marsh.  (Ky.)  545; 
Town  of  Union  v.  Town  of  Plain- 
field,  39  Conn.  563;  Independence  v. 
Pompton,  9  N.  J.  L.  209;  Carter  v. 
Montgomery,  2  Tenn.  Ch.  216,  229; 
Rex  V.  Erith,  8  East,  539.  The 
tombstone  In  Warren's  "Ten  Thou- 
sand a  Year,"  showing  the  date  of 
death  of  an  ancestor.  Is  a  familiar 
illustration  of  a  case  in  which  evi- 
dence as  to  time  of  death  is  admis- 
sible. 

"'  Hood  V.  Lady  Beauchamp, 
Hubb.  Ev.  of  Succession,  468;  Rish- 
ton  V.  Nesbitt,  2  M.  &  Rob.  554; 
Monkton  v.  Attorney  General,  2 
Russ.  &  M.  147,  157;  Wise  v.  Wynn, 
59  Miss.  588,  42  Am.  R.  381.  See, 
also,  Cuddy  v.  Brown,  78  111.  415; 
Schott  v.  Pellerim  (Tex.  Civ.  App.) 
43  S.  W.  944;  McNeil  v.  O'Connor, 
79  Tex.  227;  Shields  v.  Boucher,  1 
De  G.  &  Sm.  40. 
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§  376.  Declarations  as  to  illegitimacy — Conflict. — There  is  a  con- 
flict as  to  whether  the  declarations  as  to  a  son's  illegitimacy,  by  a 
member  of  the  father's  family,  should  be  rejected.  The  better  rnle 
is  not  to  exclude  such  testimony  in  a  proper  case."'  There  seems  to  be 
no  dissent  whatever,  however,  as  to  the  admission  of  the  declara- 
tions in  a  proper  case  as  to  illegitimacy  made  by  a  member  of  the 
mother's  family.  There  is,  perhaps,  a  technical  reason  for  exclud- 
ing the  declarations  as  to  illegitimacy  where  they  show  that  the  per- 
son is  a  bastard,  and  not,  therefore,  a  member  of  the  father's  family, 
hut  this  would  hardly  apply  in  case  of  the  mother,  and  in  most  of 
the  states  there  are  statutes  which  change  the  common  law  status 
of  bastards. 

§  377.  Declarations  as  to  age. — A  witness,  it  has  often  been  held, 
may  testify  as  to  his  own  age  under  this  rule,  as  such  is  family  repu- 
tation.^" So,  it  has  been  held  that  a  brother  may  testify  as  tO'  the 
age  of  a  sister  from  declarations  of  their  deceased  mother,^*^  and  age, 
of  course,  is  shown  by  the  date  of  the  birth,  which,  as  already 
stated,  may  be  proved  under  various  circumstances,  by  declarations  of 
a  deceased  member  of  the  family,  by  family  tradition,  or  a  family 
register  of  births,  or  the  like.'^  It  has  also  been  held  that  one  may 
testify  to  his  own  age  without  giving  his  source  of  information, 
except  on  cross-examination.''' 

In  one  sense  a  person's  belief  as  to  his  ovm  age  is  based  upon  hear- 
say only,  not  on  actual  observation.     But,  even  if  it  be  considered 

"Admitted,   Jackson    v.    Jackson,  463,  semble;  Kreitz  v.  Behrensmey- 

80  Md.  176;  Ford  v.  Ford,  7  Humph,  er,  125  111.  141,  185;  Commonwealth 

91,  98;   Murray  v.  Milner,  L.  R.  12  v.  Phillips,  162  Mass.  504,  39  N.  B. 

Ch.   D.    849;    Goodright  v.   Moss,   2  109;    Commonwealth  v.   Hollis,   170 

Cowp.    591,    594.     See    Northrop    v.  Mass.  433,  49  N.  B.  632;  Houlton  v. 

Hale,   76   Me.   312,   49   Am.   R.   615;  Manteuffel,   51  Minn.   185;    State  v. 

Tyler   v.    Flanders,    57   N.    H.    618;  McClain,  49  Kans.  730,  31  Pac.  790; 

Crawford  v.  Blackburn,  17  Md.  49,  Morrell   v.   Morgan,   65   Cal.   575,   4 

77  Am.  Dec.  323.  Pac.   580;    Cheever   v.    Congdon,   34 

Contra:   Rejected  on  ground  that  Mich.    296;     Pearce    v.    Kyzer,    84 

son  does  not  legally  belong  to  his  Tenn.     (16    Lea)    521,    57    Am.    K. 

father's    family.      Flora    v.    Ander-  240. 

son,    75    Fed.    217,    234;    Crispin   v.  "Watson  v.   Brewster,   1  Pa.   St. 

Doglioni,  3  Sw.  &  Tr.  44.     See  also  381. 

Stoffert  V.   Nierle,   45   Neb.   105,   63  ""The  grade,"  it  is  said,  "is  the 

N.   W.   382.  same."     Clements  v.  Hunt,  1  Jones 

"Cherry    v.    State,    68    Ala.    29;  L.  (N.  C.)  400. 

State  V.  Best,  108  N.   C.  749,  12  S.  "Central   Railroad  v.   Coggin,  73 

E.  907;   State  v.  Marshall,  137  Mo.  Ga.  689. 
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as  hearsay  in  a  sense,  yet  analogous  to  the  rule  allowing  hearsay  upon 
questions  of  pedigree,  so  it  is  allowed  as  to  proof  of  age.  Some  of 
the  courts  say  that  "such  belief^  sufficient  as  it  is  for  action  in  the 
practical  ailairs  of  life,  ought  also  to  be  admissible  in  judicial 
inquiries;"'*  and  it  is  generally  considered  by  such  courts  as  in  the 
nature  of  original  evidence. 

In  many  jurisdictions,  however,  as  already  stated,  this  evidence  is 
treated  as  stating  the  family  reputation,  admissible  under  declara- 
tions as  to  pedigree.'"  Under  either  view  the  evidence  is  held  not 
to  be  excluded  by  the  hearsay  rule.  But,  in  a  recent  case,  in  an 
action  on  an  insurance  policy,  an  affidavit  by  the  father  of  the 
insured  as  to  his  age  was  held  competent;'*  in  a  prosecution  for 
rape,  however,  a  book  of  original  entry  kept  by  the  family  physician, 
found  in  the  possession  of  the  physician's  son  after  the  death  of  the 
physician,  stating  the  date  and  fee  charged  for  the  delivery  of  the 
prosecutrix,  was  held  admissible  on  the  question  of  her  age." 

§  378.  DiatingTiislied  from  other  declarations. — Unlike  some  other 
declarations,  these  are  not  confined  to  ancient  facts,  but  include 
transactions  of  recent  occurrence  of  which  there  may  be  vntnesses 
alive.'* 

When  the  inquiry  relates  to  matters  of  public  or  general  interest, 
statements  as  to  particular  facts  are  not  admitted;  but  here  in  mat- 
ters of  pedigree  the  reputation  depends  upon  particular  facts,  such 
as  marriage, 'birth,  or  death,  and  the  hearsay  as  to  these  particular 
facts  is  admitted.'" 

§  379.  Court  determines  admissibility. — It  is  a  question  for  the 
court  to  decide  whether  the  relationship  has  been  sufficiently  estab- 

"  People  V.  Ratz,  115  Cal.  132,  46  E.  907;   Watson  v.  Brewster,  1  Pa. 

Pac.  915;   Dodge  v.  State,  100  Wis.  St.  381. 

294,  75  N.  W.  954;  Houlton  v.  Man-  "  Bowen  v.  Preferred  Ace.  Ins.  Co. 

teuffel,    51    Minn.    185;    Cheever   v.  81  N.  Y.  S.  840. 

Congdon,  34  Mich.  296;  State  v.  Me-  "Smith  v.  State   (Tex.  Cr.  App.) 

Clain,    49    Kans.    730;    Hancock   v.  73  S.  W.  401. 

Supreme,  &c.  Legion  (N.  J.)  55  Atl.  "Eisenlord    v.    Glum,    126    N.    Y. 

246.  552;  Vowles  v.  Young,  13  Ves.  140. 

"Cherry    v.    State,    68    Ala.    29;  Some   authorities,    however,    refuse 

Kreitz  v.  Behrensmeyer,  125  111.  141,  to  admit  declarations  as  to  recent 

185,  17  N.  E.  232;  Commonwealth  v.  facts  when   other  evidence  can  be 

Hollis,  170  Mass.  433,  49  N.  E.  632;  obtained. 

Houlton    V.    Manteuffel,    51    Minn.  "  Houlton  v.  Manteuflel,  51  Minn. 

185;  State  v.  Marshall,  137  Mo.  463;  185;   Eisenlord  v.  Clum,  126  N.  Y. 

State  V.  Best,  108  N.  C.  747,  12  S.  552. 
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lished  to  admit  the  evidence.*"  It  is  for  the  court  to  determiae  the 
competency  and  admissibility  of  the  evidence;  and  if  the  relation- 
ship; has  been  sufficiently  established  and  the  evidence  is  competent, 
it  should  be  admitted,  for  the  weight  of  the  evidence  is  a  qu^tion  for 
the  jury,  and  not  a  question  of  admissibility.'^ 

§  380.  Proof  and  method  of  proof. — Since  declarations  uader 
this  head  are  not  admissible  unless  the  declarant  is  dead,  it  is  incum- 
bent upon  the  one  offering  such  testimony  to  prove  the  declarant's 
death.*"  Whether  one  is  a  member  of  a  family  is  a  preliminary  ques- 
tion of  fact  for  the  court,  and  the  witness  testifying  to  the  statement 
or  some  other  witness  testifying  must  usually  be  able  to  testify  as 
to  the  fact  of  the  deceased  declarant's  relationship  to  the  family.*' 
The  degree  of  proof  required  is  not  great;  it  is  sufficient  if  a  prima 
fade  case  of  relationship  is  raade  out.  So  that,  where  the  proof  of 
relaWonship  is  difficult,  slight  evidence  may  be  sufficient.**  And  it  is 
not  .lecessary  that  the  exact  relationship  be  established.*^ 

But,  as  a  general  rule  at  least,  in  order  to  render  the  declara- 
tions of  an  ancestor  or  member  of  the  family  admissible  to  establish 
the  family  relationship  of  another  person  to  the  family,  the  person 
making  such  declarations  must  be  shown  by  extrinsic  evidence  to 
have  been  a  member  of  the  family.**  In  other  words,  there  must 
be  evidence  aliunde  establishing  the  relationship  before  the  decla- 
rations are  admissible;*''  that  is  the  relationship  must  be  established 
by  some  proof  other  than  the  declaration  itself.** 

™Sitler  v.  Gehr,  105  Pa.  St.  577,  McMurray,  5  Tex.  Civ.  App.  280,  2S 

51      Am.      R.      214;      Northrop     v.  S.  W.  1038. 

Hale,   76  Me.   309,   49  Am.   R.   615;  »>Vowles  v.   Young,   13  Ves.   140, 

In  re  Robb,  37  S.  Car.  19;   Doe  v.  147. 

Davies,  10  Q.  B.  314,  323,  59  E.  C.  L.  "  Green  v.  Norment,  5  Mackey  (D. 

314,  323.  C.)    80.     But  see  the  next  section, 

"Byers  v.  Wallace,  87  Tex.   503,  infra. 

28   S.   W.   1056,   1059;    Eisenlord   v.  "Brown  v.  Lazarus,   5   Tex.   Civ. 

Clum,  126  N.  Y.  552,  27  N.  E.  1024.  App.  81,  25  S.  W.  71. 

"  Dupoyster  v.  Gagani,  84  Ky.  403,  "  FulkeVson  v.  Holmes,  117  U.  S. 

1  S.  W.  652;  Pendrell  v.  Pendrell,  2  389,  397;  Flora  v.  Anderson,  75  Fed. 

Str.  925.  217,  234;  Greene  v.  Almand,  111  Ga. 

»» Chapman  v.  Chapman,  2  Conn.  735;  Northrop  v.  Hale,  76  Me.  306, 
347,  349;  Lawrence  v.  Attorney-  49  Am.  R.  615;  Jackson  v.  Jack- 
General,  89  Mich.  146,  50  N.  W.  812;  son,  80  Md.  176;  Brown  v.  Lazarus, 
Doe  V.  Servos,  5  XJ.  C.  Q.  B.  284.  5    Tex,    Civ.    App.    81;    Emerson   v. 

"Doe  V.  Randall,  2  Moore  &  P.  White,  29  N.  H.  482;  Young  v.  Shu- 

20;    Fulkerson    v.    Holmes,    117   U.  lenberg,  165  N.  Y.  385,  388;   Black- 

S.  389,  6  Sup.  Ct.  780;  De  Leon  v.  burn  v.  Crawford's  Lessee,  3  Wall. 
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On  such  questions  four  kinds  of  evidence  may  be  received,  viz.: 
personal  knowledge^  hearsay  among  relatives,  family  conduct  and 
general  reputation.'" 

As  stated,  evidence  of  general  reputation  is  often  received.^"  This, 
however,  is  confined  to  general  reputation  in  the  family,  and  conse- 
quently  general   repute  in  the  neighborhood   is   not   admissible."^ 

Where  the  evidence  is  as  to  family  reputation,  and  where  the 
facts  are  of  recent  occurrence,  and  members  of  the  family  seem  to  be 
available,  there  is  a  greater  inclination  to  reject  this  evidence."^ 

Pedigree  may  be  proved  not  only  by  oral  and  written  declarations, 
but  also  by  acts  and  conduct,  as,  for  example,  treating  a  child  as  legiti- 
mate has  been  held  admissible  under  this  head,"'  and  likewise  conceal- 
ing a  child  as  illegitimate,"*  or  omitting  its  name  in  making  up  a 
register  of  his  children  by  a  father  in  the  family  Bible."^ 

In  case  of  declarations  in  writing  greater  strictness  may  be  re- 
quired in  proving  informal  declarations,  as  to  the  handwriting, 
than  is  necessary  in  the  more  solemn  statements  which  are  contained 
in  the  family  records."' 

§  381.  Cases  in  which  proof  of  relationship  aliunde  is  held  un- 
necessary.— The  general  rule  is  well  settled,  as  already  stated,  that 
proof  of  the  relationship  of  the  declarant  as  a  member  of  the  family 
must  be  made  dehors  the  declaration  before  a  hearsay  declaration  in  a 

175;  Thompson  v.  "Wolf,  8  Ore.  454;  "Harland    v.    Eastman,    107    111. 

Berkeley  Peerage  Case,  4  Camp.  401,  535,   538;    Campbell   v.   Wilson,   23 

419.  Tex.  252;   Hurlburt's  Estate,  68  Vt. 

"McCarty  v.  Hodges,  2  Edm.  Sel.  366;  Rogers  v.  De  Bardeleben  Coal, 

Gas.  (N.  Y.)    433.  &c.  Co.  97  Ala.  154. 

"  Jewell  V.  Jewell,  1  How.  (U.  S.)  "  Berkeley  Peerage  Case,  4  Camp. 


219;  Metheny  v.  Bohn,  160  III.  263 
Barnum  v.  Barnum,  42  Md.  251 
Butrick  v.  Tilton,  155  Mass.  461 
Fraser  v.   Jenmson,   42   Mich.   206 


401,   416.     See,   also,   De   Haven   v. 
De  Haven,  77  Ind.  236. 

"*  Townshend  Peerage  Case,  10  CI. 
&  Fin.  289;   Hargrave  v.  Hargrave, 


Clark  V.  Owens,  18  N.  Y.  434;  Pick-  2  Car.  &  K.  701. 

ens's  Estate,  163  Pa.  St.  14;  Pearce  »=  Chamberlain  v.  Chamberlain,  71 

V.  Kyzer,  16  Lea  (Tenn.)  521,  57  Am.  N.  Y.  423.    See,  also,  Tracy  Peerage 

R.    240;    Mason   v.    Fuller,    45    Vt.  Case,  10  CI.  &  Fin.  154,  191  (omis- 

29;    Eaton   v.    Tallmadge,    24   Wis.  sion  of  any  mention  in  will  naming 

217.  all  the  testator's  children). 

"  Elder  v.  State,  123  Ala.  35,  38;  "  Kansas,  &c.  R.  Co.  v.  Miller,  2 

Lamar  v.  Allen,  108  Ga.  158,  33  S.  Colo.  442,  460.    See,  also,  as  to  prov- 

E.  958;   In  re  Heaton,  135  Cal.  385;  ing  records,  Greenleaf  v.  Dubuque, 

Metheny  v.  Bohn,  160  111.  263;  In  re,  &c.'  R.  Co.  30  la.  302,  and  Carskad- 

Hurlburt,  68  Vt.  366.  den  v.  Poorman,  10  Watts  (Pa)  82. 
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matter  of  pedigree  can  be  introduced  in  evidence,  and  the  rule  is 
usually  thus  stated  in  the  most  general  terms.  But  most  of  the 
cases  in  which  it  has  been  applied  were  cases  in  which  the  attempt 
was  to  set  up  some  right  derived  through  the  declarant,  and  to  estab- 
lish that  right  by  the  declarant's  own  statements  as  to  the  pedigree 
of  the  family  of  which  he  claimed  to  be  a  member.  As  said,  in  what 
may  now  be  considered  a  leading  case'^  upon  the  subject :  "It  is  quite 
clear  that  I  can  not  establish  my  right  to  share  in  the  estate  of  A  by 
proof  alone  of  the  fact  that  my  father  declared  in  his  lifetime  that  A 
was  his  brother,  but  may  I  not  do  so  by  showing  that  A  himself  so 
declared?"'  In  such  cases,  that  is,  where  the  claimant  is  seeking  to 
reach  the  estate  of  the  declarant  himself  by  evidence  of  what  the 
latter  said  with  reference  to  his  family  and  kindred,  the  declara- 
tions have  beeu  said  to  stand  somewhat  upon  the  footing  of  self- 
disserving  declarations,  and  at  least  where  the  question  is  one  of 
identity,  to  be  admissible  without  extrinsic  proof  of  the  relationship 
thus  declared  from  the  very  necessity  of  the  case,  where  his  relatives 
are  unknown  or  there  is  no  other  way  of  proving  the  relationship.'' 

§  382.  Probative  force. — The  question  as  to  the  admissibility  of 
such  evidence,  as  already  stated,  is  for  the  court,  but  the  weight  to 
be  given  it  is  for  the  jury.  While  it  has  elements  of  strength  it  is 
at  the  same  time  subject  to  many  infirmities.*'  The  declarant  is 
not  on  oath  and  could  not  be  punished  in  this  world  if  his  stajte- 
ment  were  imtrue,  or  self  interest  may  have  caused  him  to  state  an 
untruth.  And  so,  too,  the  witness  who  claims  to  have  heard  the 
declarations  can  make  loose  statements  "with  comparative  impunity 
from  exposure  and  punishment,"  and  it  often  happens  that  persons 
are  not  familiar  with  their  own  family  history,  and  as  a  consequence 
their  Statements  are  sometimes  loose,  careless  and  iucorrect.  These 
are  doubtless  legitimate  considerations  for  argument;  but  ia  most 
jurisdictions  it  would  be  unsafe  to  instruct  the  jury  that  such  evi- 
dence is  intrinsically  weak  and  to  be  received  with  caution.  Its 
weight  depends  largely  upon  the  circumstances  of  the  particular  case. 

"  Wise  v.  Wynn,  5»  Miss.  588,  42  also,  Moffitt  v.  Witherspoon,  10  Ired. 

Am.  R.  381.  L.  (N.  Car.)  185;  Adie  v.  Common- 

"Wise  V.  Wynn,  59  Miss.  588,  42  wealtli,  25  Gratt.   (Va.)  712. 

Am.  R.  381;  Malone  v.  Adams,  113  "See  Lovat  Peerage  Case  (1885) 

Ga.   791;    39   S.   E.   507;    Young  v.  10  App.  Cas.  763;  Crouch  v.  Hooper, 

State,  36  Ore.  417,  59  Pac.  812;  see,  16  Beav.  182. 
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§  384.  Meaning  of  term. — The  declarations  which  are  admissible 
under  the  rule  no-w  under  consideration,  are  those  concerning  mat- 
ters of  public  or  general  interest. 

"Interest"  as  here  used  signifies  that  in  which  some  part  o£  the  com- 
munity have  either  a  pecuniary  interest  or  some  interest  by  which 
their  legal  rights  or  liabilities  are  affected.^ 

A  matter  is  considered  as  public  under  this  head  if  it  is  common  to 

"  Regina  v.   Inhabitants  of  Bed-     fordshire,  4  El.  &  Bl.  535,  82  E.  C. 

L.  535. 
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an  entire  people,  or  every  member  of  the  state,  while  it  is  considered 
as  general  if  it  is  common  to  a  single  community  or  district  or  to  a 
considerable  number  of  persons  forming  a  part  of  the  community. 

§  385.  The  rule. — ^Declarations  of  deceased  witnesses  made  ante 
litem  motam  are  admissible  in  evidence  when  they  relate  directly  to 
the  existence  of  any  public  or  general  right  or  custom,  or  matter  of 
public  or  general  interest. 

This  rule  is  well  established,  both  in  this  country  and  in  England." 
Thus,  the  boundary  of  a  state  or  other  governmental  division  of 
territory^  is  a  matter  of  public  interest  that  may  thus  be  shown,  and 
the  same  has  been  held  as  to  the  location  of  a  public  highway,*  and 
as  to  many  ancient  customs.^ 

§  386.  Groiund  of  admissibility. — The  reasons  for  the  admissi- 
bility of  this  class  of  evidence,  briefly  stated,  are  three,  viz. :  1.  The 
slight  danger  of  fabrication;  3.  The  fact  that  the  fabrication  would 
be  easily  expjjsed;  and  3.  The  necessity  of  the  case.  Siiice  these 
statements  are  admissible  only  when  they  concern  matters  of  public 
or  general  interest,  there  is  less  reason  to  suspect  fabrication  than  if 
they  concerned  individual  rights.  All  have  an  interest  or  knowledge 
of  such  matter,  and  consequently  it  is  probable  that  they  are  true, 
where  there  is  no  contradiction.  Since  the  public,  that  is,  so  many 
are  interested,  the  fabrication  would  be  easily  exposed  or  corrected 
by  other  evidence,  for  many  people  are,  or  can  be,  informed  as  to 
them.  The  one  making  the  statement  knows  this  fact,  and  also 
knows  that  the  public  nature  of  the  matter  will  mate  any  false 
statements  easily  detected.' 

'  Ellicott  V.  Pearl,  10  Pet.  (U.  S.)  habitants  of  North  Bridgewater,  25 

412;  Borough  of  Birmingham  v.  An-  Pick.   (Mass.)   170,  174. 

derson,  40  Pa.  St.  506;  McKinnon  v.  *  Lawrence  v.  Tennant,  64  N.  H. 

Bliss,  21  N.  Y.  206;   Drury  v.  Mid-  532,  15  Atl.  543.     See,  also.  Rex  v. 

land  R.   Co.   127  Mass.  571;   People  Antrobus,  2  Ad.  &  El.  788;  Noyes  v. 

v.  Velarde,  59  Cal.  457;  Wooster  v.  Ward,  19  Conn.  250,  269;  Ralston  v. 

Butler,  13  Conn.   309;   Lawrence  v.  Miller,  3  Rand.  (Va.)  44.    And  as  to 

Tennant,  64  N.  H.  532,  543,  15  Atl.  whether  public  or  private.     Albert 

543;    Cox  v.  State,  41  Tex.  1;    Mc-  v.  Gulf,  &c.  R.  Co.  2  Tex.  Civ.  App. 

Call  V.  United  States,  1  Dak.  320,  46  664,  21  S.  W.  779.    See,  also,  Elliott 

N.   W.    608;    Murray   v.    Spence,   88  Roads  &  Streets  (2d  ed.)  §  392. 

N.  C.  357;  Reed  v.  Jackson,  1  East,  '  See  2  Taylor  Ev.  §§  612,  613,  and 

355;  Weeks  v.  Sparke,  1  Maule  &  S.  authorities    cited. 

679;  note  in  94  Am.  St.  677.  « Regina   v.    Inhabitants    of    Bed- 

'McCall  v.  United  States,  1  Dak.  fordshire,   4   El.   &  Bl.   535;    South- 

320;  Inhabitants  of  Abington  v.  In-  west   School   District   v.    Williams, 

48  Conn.  504,  507. 
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And  again  froml  the  nature  of  the  case  there  is  a  lack  of  better 
evidence.  Tor  often  the  rights  and  liabilities  axe  of  ancient  and 
obscure  origin  and  are  also  very  infrequently  acted  upon,  so  that 
direct  proof  Wuld  often  be  impossible,  and  thus,  from  the  necessity 
of  the  case,  this  evidence  is  admitted. 

§  387.  General  statement  as  to  limitations. — ^As  to  the  admissi- 
biliiy  of  declarations  concerning  matters  of  public  or  general  interest, 
there  are,  however,  certain  limitations  on  the  declarations  and  cer- 
tain others  on  the  declarant.  The  limitations  as  toi  the  deelaraitions 
may  be  enumerated  as  follows:  1.  The  declarations  must  be  con- 
cerning matters  of  public  or  general  interest  and  not  merely  pri- 
vate interest;  3.  The  declarations  must  be  made  ante  litem  motam; 
3.  The  declarations  must  be  community  reputation  or  opinion,  and 
not  merely  individual  opinions.  The  limitations  on  the  declarant 
may  be  enumerated  as  follows:  1.  In  case  of  general  interest  the 
declarant  must  be  shown  to  have  had  means  of  knowledge;  2.  In 
case  of  public  interest  the  declarant  must  be  shown  to  have  been  a 
member  of  the  community;  3.     The  declarant  must  be  dead. 

§  388.  Declarations  must  relate  to  matter  of  public  or  general 
interest. — The  rule  admitting  this  evidence  has  not  been  extended  to 
questions  relating  to  matters  of  mere  private  interest,  since  no  trust- 
worthy reputation  is  likely  to  arise  concerning  these.'' 

But  if  a  private  interest  is  involved  with  a  matter  of  public  interest 
the  reputation  respecting  the  public  interest  is  admissible.*  Thus, 
where  the  location  of  a  private  boundary  depends  upon  a,  public 
boundary,  the  latter  may  be  shown  by  proof  of  common  or  general 
reputation.' 

'Ellicott  V.  Pearl,  10  Pet.  (U.  S.)  fordshire,  4  El.  &  Bl.  535,  82  E.  C. 

412;  Walker  v.  Forbes,  25  Ala.  139,  L.  535.     See,  also,  Curtis  v.  Aaron- 

60  Am.  Dec.  498;  Molyneaux  v.  Col-,  son,  49  N.  J.  L.  68;  Thomas  v.  Jen- 

lier,  13  Ga.  406;   Ellis  v.   State,  33  kins,  6  Ad.  &  El.  525,  529. 
Tex.    Or.    App.,    86;    MoreWood    v.  "Muflaney  v.  Duffy,   145   111.   559, 

Wood,    14    East,    328;    Blackett    v.  33  N.  E.  750;  Holbrook  v.  Debo,  99 

Lowes,  2  M.  &  S.  494;   Southwest  111.   372,  384;    Boardman  v.  Reed's 

School    Dist.    of    Bolton    v.    Will^-  Lessees,  6  Pet.  (XJ.  S.)  328,  341.  See, 

iams,    48    Conn.    504.      Thus,    evi-  also,  Tucker  v.  Smith,  68  Tex.  473, 

dence  of  general  report  that  a  per-  3  S.  W.  671;  Sanscrainte  v.  Torongo, 

son  had  changed  his  residence  has  87  Mich.  69,  49  N.  W.  496;  Young  v. 

been  held  inadmissible.  Ferguson  v.  Kansas  City,  &c.  R.  Co.  39  Mo.  App. 

Wright,  113   N.  Car.  537, 18   S.  E.  691.  52.     See,  also,  City  of  Monterey  v. 

»Regina  v.   Inhabitants   of   Bed-  Jacks,  139  Cal.  542,  73  Pac.  436. 
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The  probable  lack  of  competent  knowledge  in  the  one  making  the 
declaration  is  the  groimd  for  not  admitting  evidence  of  reputation 
tuider  this  head,  in  matters  of  mere  private  right. 

As  to  private  matters  other  than  private  boimdaxi^  the  rule  is 
■uniform  that  hearsay  will  be  rejected.^* 

§  389.  Declarations  must  be  made  ante  litem  motam. — ^The  dec- 
laration must  have  been  made  before  any  controversy  arose  touching 
the  matter  at  issue  and  concerning  the  subject  matter  of  the  dec- 
laration.^^ Otherwise  there  might  be  a  temptation  to  deceive,  and 
declarations  made  after  the  controversy  arose  are  in  danger  of  being 
produced  by  interest,  prejudice,  or  passion.^^ 

The  rule  rejecting  such  declarations  made  post  litem  motam  applies 
even  though  the  controversy  may  not  then  have  developed  into  an 
action;  it  is  sufficient  if  there  is  a  controversy.  There  must  be,  how- 
ever, not  only  facts  which  may  lead  to  a  dispute,  but  there  must  be  a 
suit,  or  a  controversy  preparaitory  to  a  suit,  upon  the  same  subject- 
matter  as  that  involved  in  the  litigation.^'  It  mates  no  difference, 
it  seems,  that  the  declarant  is  ignorant  of  the  controversy.^*  The 
question  of  the  declarant's  ignorance  or  knowledge  of  this  fact  is 
one  which,  it  is  said,  the  courts  will  not  consider,  because  of  the 
impossibility  of  proof  and  on  account  of  the  likelihood  of  confusing 
a  jury  by  introducing  too  many  collateral  issues.^° 

§  390.  Declarations  must  be  of  community  and  not  merely  indi- 
vidual opinion. — ^The  evidence  offered,  when  it  partakes  of  the  nature 

'»Roe  V.  Strong,  107  N.  Y.  350,  14  Berkeley    Peerage    Case,    4    Camp. 

N.  B.  294;  Peck  v.  Clark,  142  Mass.  401,  416. 

436,  440,  8  N.  E.  335;  Inhabitants  of  "Slaney  v.  "Wade,  1  Mylne  &  C. 

Ablngton   v.    Inhabitants   of   North  338,  356;  Davles  v.  Lowndes,  7  Scott 

Bridgewater,  23  Pick.  170,  174.  N.  R.  14,  214,  6  Man.  &  G.  471,  528; 

"Richards  v.  Bassett,  10  Bam.  &  Elliott  v.  Peirsol,  1  Peters,  328;  Ber- 

C.   657;    Spear  v.   Coate,   3   McCord  keley  Peerage  Case,  4  Camp.  401. 

(S.  C.)  227;  Barnum  v.  Bamum,  42  "Berkeley  Peerage  Case,  4  Camp. 

Md.  251;  Northrop  v.  Hale,  76  Me.  401,  417;   Shedden  v.  Attorney-Gen- 

306,    49    Am.    R.    615;     Bethea    v.  eral  and  Patrick   (1861),  2  S.  &  T. 

Byrd,    95    N.    Car.    309;    Hodges   v.  170,  30  L.  J.  P.  &  M.  217. 

Hodges,  106  N.  C.  374,  11  S.  E.  364;  "See   note   12    supra.     But   com- 

Caujolle    V.    Ferrie,    23    N.    Y.    90;  pare  opinion  of  Baron  Graham  in 

Commonwealth  v.  Felch,  132  Mass.  first  case  cited  in  note  referred  to, 

22;  Whitelock  v.  Baker,  13  Ves.  511;  and  see  Monkton  v.  Attorney-G«n- 

Rex  V.  Cotton,  3  Camp.  444.  eral,  2  Russ.  &  My.  147,  opinion  of 

"Rex   V.    Cotton,    3    Camp.    444;  Brougham,  J. 
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of  an  opinibn,  nrast  be  in  effect  a  leputation;  that  is,  the  conununity 
opinion  or  understanding  and  not  the  statement  merely  of  an  indi- 
vidual opinion.  Thus,  in  one  case,^*  where  testimony  that  one  siace 
deceased  had  planted  a  tree  at  a  certain  place  to  indicate  the  boun- 
dary of  the  highway,  was  excluded,  the  court  said  that  "he  does 
not  assert  that  he  has  heard  old  men  say  what  was  the  public  road; 
but  he  plants  a  tree  and  asserts  that  the  boundary  of  the  road  is  at 
that  point;  it  is  the  mere  allegaition  of  a  fact  by  an  individual; 
that  is,  he  knew  it  to  be  so  from  what  he  had  observed  and  not  from 
reputation." 

§  391.  Limitations  on  declarant — Means  of  knowledge. — In  mat- 
ters of  general  interest  statements  are  not  admissible  unless  derived 
from  persons  who  have  had  means  of  knowledge  as  persons  conver- 
sant with  the  neighborhood.^^  It  has  been  said^*  that  where  the  fact 
in  dispute  is  one  in  which  all  the  members  of  the  community  have 
not  an  interest,  but  those  only  who  live  in  a  particular  part  of  the 
community,  or  are  engaged  in  a  particular  enterprise,  hearsay  con- 
cerning such  fact  by  persons  wholly  unconnected  with  the  place  or 
business  is  inadmissible. 

Thus,  while  the  statements  of  any  one  are  admissible  in  relation 
to  such  a  matter  as  the  existence  of  a  public  road  or  ferry  or  public 
boundaries  and  such  matters  of  public  right,  yet  statements  are  not 
admissible  in  relation  to  general  rights,  or  those  which  are  only 
common  to  a  considerable  number  of  persons,  unless  the  person 
making  the  statement  appears  to  have  had  competent  means  of 
knowledge.^'  For  example,  in  one  case^°  it  was  held  inadmissible  to 
show  it  to  have  been  a  notorious  fact  in  a  certain  county  that  no 
license  for  the  sale  of  liquors  had  been  granted  in  that  county  for 
many  years,  for  the  purpose .  of  showing  that  a  resident  of  another 
county  had  knowledge  of  this  fact. 

§  392.     Declarant  must  have  been  a  member  of  the  community. — 

Where  the  matter  is  of  a  public  interest,  as,  for  example,  a  claim  of 
highway  in  which  ail  the  inhabitants  of  a  state  are  interested,  repu- 

"Regina  v.  Bliss,  7  A.  &  E.  550,  "Crease  v.  Barrett,  1  Cromp.  M. 

34  E.  C.  L.  294.  &  R.  919,  929. 

"  Crease  v.  Barrett,  1  Cromp.  M.  "  Crease  v.  Barrett,  1  Cromp.  M. 

&  R.  919;  McKinnon  v.  Bliss,  21  N.  &  R.  919.  See,  also,  Rogers  v.  Wood, 

Y.  206.    See,  also,  Dunbar  v.  Mulry,  2  B.  &  Ad.  245,  256. 

8  Gray  (Mass.)  163.  ™]!)unl)ar     v.     Mulry,      8     Gray 

(Mass.)  163. 
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tatioii  from  any  one  seems  to  be  receivable,  although  to  be  of  much 
value  it  should  come  from  persons  who  have  some  means  of  knowledge, 
as  by  living  in  the  neighborhood  or  frequently  usiag  the  road  in  dis- 
pute.^^  Unlike  the  rule  that  obtains  where  the  matter  is  one  of  only 
local  or  general  interest  as  distinguished  from  public  inter^t,  it 
seems  that  it  need  not  be  shown  where  the  matter  is  clearly  one  of 
public  interest  that  the  declarant  had  any  paiiicular  means  of  knowl- 
edge, although  the  absence  of  such  a  showiag  might  affect  the  weight 
or  value  of  the  declaration.^" 

§  3fl3.  Declaxant  must  be  dead. — ^In  order  for  the  declarations 
under  this  head  to  be  admissible  the  person  making  the  declaraition 
must  be  dead,  or,  at  least,  supposed  to  be  dead."^  The  original  rule 
required  that  it  should  be  made  to  appear  that  the  declarant  was  dead 
at  the  time  of  offering  the  declarations,  and  it  has  seldom  been  re- 
laxed. There  is  good  reason  for  the  rule,  and  it  should  not  be  relaxed 
where  the  declarations  offered  are  those  of  an  individual,  unless  they 
are  admissible  under  some  other  rule  that  would  justify  their  recep- 
tion whether  the  declarant  be  dead  or  not. 

§  394.     Declarations  may  be  made  in  any  form  or  manner. — If  the 

matter  in  dispute  is  ancient  and  there  is  no  better  evidence,  any  dec- 
lajations  in  the  nature  of  traditionary  statements  are  admissible  if 
they  meet  the  other  requirements;  and  this  is  true  whether  they  be- 
oral  or  in  writing.  Thus,  they  may  be  made  in  any  of  the  following : 
Deeds  and  leases  between  private  persons,''*  verdicts,  judgments,  de- 
crees and  orders  of  courts,  and  similar  bodies,  if  final.'''  In  Eng- 
land, ancient  maps  showing  public  roads  and  the  boundaries  between 
counties,  towns,  parishes  and  manors  are  admissible,  when  it  is  proved 
that  they  have  been  made  or  recognized  by  persons  having  knowledge 
of  the  subject  who  are  since  deceased.^®  In  those  jurisdictions  of 
the  United  States  where  declarations  as  to  private  boundaries  are 

"  Crease  v.  Barrett,  1  Cromp.  M.  "  Curzon   v.   Lomax,   5   Esp.   60; 

&  R.  919.  BuUen  v.  Michel,  4  Dow  297;  Roe  v. 

''  2  Taylor's  Ev.  §  609.     See,  also,  Parker,  5  T.  R.  26. 

Freeman  v.  Phillipps,  4  M.  &  Sel.  '^  Duke  of  Newcastle  v.  Broxtowe, 

486;  Denn  v.  Spray,  1  T.  R.  466,  473.  4  B.  &  Ad.  273;  Pirn  v.  Curell,  6  M. 

=«Moseley  v.  Davles,  11  Price,  162;  &  W.  234,  266. 

Woolway  v.  Rowe,  1  Ad.  &  El.  114,  ""Pipe  v.  Fulcher,  28  L.  J.  (Q.  B.) 

117:    Davis   v.   Fuller,    12   Vt.    178;  12,  1  El.  &  El.  Ill;   Reglna  v.  In- 

Tucker    v.     Smith,     68     Tex.     473;  habitants  of  Milton,  1  Car.  &  K.  58; 

Bethea  v.  Byrd,  95  N.  C.  309;  Flagg  Hammond   v.   Bradstreet,   23   L.   J. 

T.  Mason,  8  Gray  (Mass.)  556.  (Ex.)  332. 
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received  ancient  maps  are  admitted  to  prove  private  boundaries.*^ 
Ancient  maps  of  villages  or  cities  which  have  been  kept  in  public 
offices  and  regarded  as  public  records  are  admissible  as  evidence  of 
the  manner  of  laying  out  the  village  or  eity,^^  although  they  axe  not 
conclusive  evidence  of  such  faot.^°  Historical  treatises  involving  mat- 
ters of  general  interest  have  also  been  admitted.'" 

§  395.  Particular  facts. — The  subject  of  proof  by  declarations  of 
this  sort  must  be  the  public  matter  itself,  and  not  some  particular- 
fact  which  is  evidence  of  the  public  matter.  The  reason  given  for  this 
is  that  particular  facts  of  a  private  nature  may  be  misrepresented  or 
may  have  been  connected  with  other  facts,  by  which,  if  known,  their 
effect  might  be  limited  or  explained.  What  is  meant  is  that  one  may 
be  permitted  to  state  what  he  has  heard  from  persons  respecting  the 
reputation  of  the  right;  but  not  to  state  facts  of  the  exercise  of  it 
which  the  dead  persons  said  they  had  seen.'^ 

§  396.  Admissible  against  a  public  right — Evidence  under  this 
class  is  admitted  as  well  against  a  public  right  as  in  its  favor ;  that  is, 
reputation  is  admisisible  to  show  the  absence  of  public  right  as 
well  as  to  establish  the  right.  Thus,  in  a  controversy  as  to  whether 
a  certain  place  situated  on  the  bank  of  a  river  was  a  public  landing 
place  for  all  the  king's  subjects,  evidence  of  reputation  was  admitted 
to  prove  that  it  was  not  a  public  landing  place.^^ 

§  397.     Miscellaneoius. — It  is  not  now  necessary  to  prove,  as  was 

"Spear  v.  Coate,  3  McCord  (S.  C.)  489,  496;    Commonwealth  v.  Albur- 

227,    15    Am.    Dec.    627,    and    note;  ger,  1  Whart.  469;  Hadfield  v.  Jame- 

Penny,  &c.  v.  City  of  Philadelpliia,  son,  2  Munf.    (Va.)    53,  71;    Roe  v. 

4  Harris  (Pa.)  91;  Sample  v.  Robb,  Strong,  107  N.  Y.  350,  356,  14  N.  E. 

4  Harris  (Pa.)  305,  319;  McCausland  294. 

v.  Fleming,  63  Pa.  St.  36.  =>  Elllcott  v.   Pearl,   10   Pet.   412; 

=»  Blackman   v.    Riley,   138   N.   Y.  Southwest  School  Dist.  v.  Williams, 

318,   34   N.   B.   214;    St.   Louis,   &c.  48    Conn.    504;    Hall    v.    Mayo,    97 

Schools    v.    Ersklne,    31    Mo.    110;  Mass.    416.      See,    also,    Reglna    v. 

Whitehouse  v.   Bickford,  29   N.   H.  Bliss,  7  Ad.  &  El.  550;  Pritchett  v. 

471.  Honeyborne,  1  Y.  &  J.  135;  Hunnl- 

^  Board,  &c.  v.  Risley,  10  Wall.  91.  cutt  v.  Peyton,  102  U.  S.  333. 

™  McKlnnon    v.    Bliss,    21    N.    Y.  '^  Drinkwater  v.  Porter,  7  C.  &  P. 
206,     216;      Bogardus     v.     Trinity  181,  32  E.  C.  L.  562.    See,  also,  Mar- 
Church,  4  Sandf.  Ch.  633,  724;  Mor-  quls  of  Anglesey  v.  Hatherton,   10 
Tis  v.  Lessee,  &c.  7  Pet.  (U.  S.)  554,  M.  &  W.  218. 
558.    And  see  Baird  v.  Rice,  63  Pa. 
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formerly  the  requirement,  acts  of  enjoyment  of  the  rights  in  question 
within  living  memory.'*  Nor  is  it  necessary  that  the  witness  should 
be  able  to  specify  from  whom  he  heard  the  declarations,  since  that 
would  usually  be  impossible.'* 

In  these  matters  the  question  turns  upon  the  nature  of  the  reputed 
fact,  and  whether  it  was  interesiting  to  one  party  only  or  to  many,  if 
it  has  no  connection  with  the  exercise  of  any  public  rights  or  duties 
or  matters  of  general  interest,  it  is  not  admitted.'^ 

In  some  cases  where  there  was  better  evidence  of  the  facts  sought 
to  be  proved  it  was  held  that  such  declarations  should  be  excluded.'" 

§  398.  Boundaries — General  statement. — The  question  most  fre- 
quently arises  as  to  the  admissibility  of  evidence  under  the  doctrine  of 
this  chapter  in  cases  relating  to  boundaries.  The  courts  of  all  juris- 
dictions agree  that  such  evidence  as  to  public  boundaries  is  admis- 
sible within  the  limits  stated.  As  to  private  boundaries  there  is  a 
diversity  of  opinion.  In  England  such  evidence  as  to  private  bound- 
aries is  not  admissible  unless  the  private  boundary  coincides  with 
the  public  boundary.  In  the  United  States,  by  the  weight  of 
authority,  of  reputation  or  tradition,  evidence  may  also  be  admissible 
as  to  private  boundaries." 

§  399.  Public  Boundaries — ^Reason  for  rule. — The  courts  of  all 
jurisdictions  are  agreed,  both  in  England  and  in  the  United  States, 

="  Crease  v.  Barrett,  1  Cromp.  M.  '95  Ky.  464,  26  S.  W.  188;  Daggett  v. 

&  R.  919,  930.    See,  also,  2  Taylor's  Willey,    6    Fla.    482;    Buchanan   v. 

Bv.  §619';  Curzon  v.  Lomax,  6  Bsp.  Moore,    10   Serg.    &   R.    (Pa.)    275; 

60.  Kramer  v.   Goodlander,   98   Pa.   St. 

"Moseley  V.  Davies,  11  Price,  162,  366;   Tucker  v.  Smith,  68  Tex.  473, 

174;  Harwood  v.  Sims,  "Wightw.  112.  3  S.  W.  671;    Smith  v.  Forrest,  49 

'"Rex  V.  Inhabitants  of  Eriswell,  N.  H.  230;    Stetson  v.  Freeman,  35 

3  T.  R.   707,  709.     See,   also,   Dun-  Kans.   523,   11   Pac.   431;    Cherry  v. 

raven  v.  Llewellyn,  15  Q.  B.  791,  69  Boyd,  Litt.  Sel.  Cas.  (Ky.)  7;  Klink- 

,  E.  C.  L.  791;  Withnell  v.  Gartham,  ner  v.   Schmidt,  114  la.   695,  87  N. 

6  T.  R.  388,  1  Esp.  322,  324;  Rex  v.  W.  661;  Riley  v.  Griffin,  16  Ga.  141, 

Antrobus,  Z  A.  &  E.  788,  793,  6  C.  &  60  Am.  Dec.  726;  Spear  v.  Coate,  3 

P.  784.  McCord   (S.  Car.)   227,  15  Am.  Dec. 

"'Glover  v.   Millings,   2   S.   &  P.  627;  Muller  v.  Southern  Pac.  R.  R. 

(Ala.)    28;    Dillingham   v.    Snow,   5  Co.  83  Cal.  240,  23  Pac.  265;  Nixon 

Mass.  547,  552.     See,  also,  Hlgham  v.  Porter,  34  Miss.  697,  69  Am.  Dec. 

V.  Ridgway,  10  East,  109,  120.  408;   Arneson  v.  Spawn,  2  S.  Dak. 

"'Kinney  v.  Farnsworth,  17  Conn.  269,  49  N.  W.  1066;  note  in  94  Am. 

355;  Shaffer  v.  Gaynor,  117  N.  Car.  St.  678. 
15,  23  S.  E.  154;  Whalen  v.  Nisbet, 
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that  reputation  or  evidence,  nnder  the  head  we  are  considering,  is 
admissible  in  proof  of  public  boundaries.  The  reason  for  adopting 
the  English  rule  as  to  public  boundaries  in  this  country  is  clearly 
stated  in  one  case,  as  follows:  1.  "Questions  of  boundary,  after  the 
lapse  of  many  years,  become  of  necessity  questions  of  hearsay  and 
reputation.  For  boundaries  are  artificial,  arbitrary,  and  often  per- 
ishable; and  when  a  generation  or  two  have  passed  away  they  cannot 
be  established  by  the  testimony  of  eyewitnesses.  In  such  cases,  there- 
fore, it  becomes  necessary  to  resort  to  reputation,  or  depend  upon 
hearsay  evidence  of  the  former  existence  and  actual  locality  of  an 
artificial  boundary.  .  .  .  Our  western  country  was  covered  with 
entries  and  surveys  between  fifty  and  sixty  years  ago,  and  it  was  often 
many  years  after  a  survey  was  made  before  the  tracts  taken  up  were 
settled  by  their  owners.  Thousands  have  never  yet  seen  their  lands. 
The  impossibility,  in  innumerable  instances,  of  proving  marked  cor- 
ners with  eyewitnesses  is  apparent.  What  is  to  supply  that  lost 
evidence?  If  reputation  is  admissible  to  establish  the  boundaries  of 
a  manor,  because  all  the  tenants  of  a  manor  are  interested  therein,  and 
are  naturally  conversant  about  the  boundary,  and  may  be  presumed  to 
discourse  together  about  it,  what  shall  we  say  in  the  case  of  our  wild 
lands,  which  were  covered  with  early  adventurers,  whose  chief  con- 
cern was  to  make  themselves  acquainted  with  the  liaes  ajid  corners  of 
all  around  them?  Every  one  who  knows  anything  of  the  history  of 
that  country  must  know  the  deep  interest  and  familiar  knowledge 
which  the  early  settlers  possessed  in  relation  to  the  comers  and  boun- 
daries and  localities,  not  only  of  their  particular  tract,  but  of  almost 
every  tract  within  range  of  their  settlement.  Every  one  knows  that 
such  subjects  were  not  only  the  familiar  topics  of  conversation,  but 
that  they  were  the  all  absorbing  topics.  I  will  venture  to  conjecture 
that  for  one  discussion  in  private  conversation  as  to  the  boundaries 
of  an  English  manor,  there  have  been  a  hundred  animated  and  in- 
terested debates  about  the  situation  of  a  comer  tree  in  our  western 
counties.  I  take  it,  therefore,  that  every  motive  for  the  admission 
of  hearsay  testimony  as  to  boundary  in  case  of  a  manor  applies  with 
equal  force  to  its  admission  in  questions  of  boundary  with  us.  I 
coincide  in  the  opinion  cited  from  Peters,  that  'boundaries  may  be 
proved  by  hearsay  testimony.'  The  testimony  so  admitted  must,  how- 
ever, be  that  of  a  witness  who  is  dead ;  for  if  living  he  ought  himself  to 
be  brought  forward."^' 

38  Harriman   v.   Brown,   8   Leigh  (Va.)    697,    707. 
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§  400.  Private  boundaries — ^In  England. — In  England,  and  in 
some  of  our  states,  evidence  of  reputation  as  to  mere  private  boun- 
daries and  monuments  is  not  admissible,  and  this  is  put  upon  the 
ground  that  these  private  interests  could  not  be  matters  of  public 
knowledge  or  of  any  public  interest.^' 

But  where  private  lines  in  dispute  are  identical  with  public 
boundaries  evidence  of  reputation  is  admissible  to  prove  the  public 
boundary,  and  thus  establish  the  private  right.*" 

§  401.  Private  boundaries — ^In  the  United  States — General  state- 
ment.— There  is  a  relaxation  of  the  English  rule  in  the  United  States, 
for  in  some  jurisdictions,  as  already  stated,  declarations  as  to  mat- 
ters of  private  boundaries  are  admitted.*^  The  reason  for  this  ex- 
tension or  relaxation  arises  mainly  from  the  different  methods  oK 
making  surveys. 

Siuce  the  territory  of  the  United  States  was  surveyed  in  large  tracts 
and  subdivided  into  farms  by  lines  crossing  the  whole  tract  and 
serving  as  a  common  boundary  of  very  many  farm  lots,  it  is  almost 
impossible  to  establish  the  original  boundaries  of  one  farm  without 
affecting  the  common  boundary  of  many.  Consequently,  evidence  as 
to  private  boundaries  is  generally  admitted  in  the  United  States  the 
same  as  it  is  in  relation  to  public  boundaries.*" 

§  402.  Private  boundaries — Particular  facts. — Particular  facts, 
however,  concerning  private  boundaries  have  been  excluded  in  some 
cases.*'    As  will  be  noticed,  however,  there  is  a  conflict  of  authority 

"Outram  v.  Moorewood,  5  T.  R.  v.  Duffy,  145  111.  559,  33  N.  E.  750; 

121;  Curtis  v.  Aaronson,  49  N.  J.  L.  Raymond  v.  Coffey,  5  Ore.  132;  Ral- 

68,  7  Atl.  886,  60  Am.  R.  584;   Hall  ston  v.  Miller,  3  Rand.  (Va.)  44,  15 

V.  Mayo,  97  Mass.  416.    See  note  15  Am.  Dec.  704;  Nys  v.  Biemeret,  44 

Am.   Dec.   628.  Wis.  104;    State  v.  Mills,  63  N.  H. 

"Thomas  v.  Jenkins,  6  A.   &  E.  4;    Kramer   v.    Goodlander,    98   Pa. 

525.     So   also   in   all   jurisdictions:  St.  366;   Morton  v.  Folger,  15  Cal. 

Inhabitants  of  Abington  v.  Inhabi-  275;    Jackson  v.   McCall,   10  Johns, 

tants    of    North     Bridgewater,     23  377;    Holmes  v.   Turner's  Falls  Co. 

Pick.  170,  174;  Drury  v.  Midland  R.  150  Mass.  535,  23  N.  B.  305;  Royal 

Co.  127  Mass.  571,  581;  Mullaney  v.  v.  Chandler,  83  Me.  150,  21  Atl.  842; 

Duffy,  145  111.  559,  564,  33  N.  E.  750.  note  in  94  Am.  St.  678. 

*'  Harriman   v.    Brown,    8   Leigh,         « Boardman  v.  Reed's  Lessees,  6 

697,  708;   MoKinnon  v.  Bliss,  21  N.  Peters,  328. 

Y.  206,  218;  Clement  v.  Packer,  125         "Long  v.  Colton,  116  Mass.  414; 

U.  S.  309;  Hunnicutt  v.  Peyton,  102  Bender   v.    Pitzer,    27    Pa.    St.    333; 

U.  S.  333;  Chapman  v.  Twichell,  37  Bartlett  v.  Emerson,  7  Gray  (Mass.) 

Me.  59,  58  Am.  Dec.  773;   Mullaney  174;  Curtis  v.  Aaronson,  49  N.  J.  L. 


501  INDIVIDUAL    DECLARATIONS — SURVEYORS.  [§    403. 

as  to  this.  Tn  one  of  the  leading  cases  upon  the  subject  of  declara- 
tions of  particular  facts  respecting  private  boundary  it  is  said:  "They 
are,  therefore,  receivable  only  when  made  coincidently  with  pointing 
out  the  boundaxies  and  generally  as  part  of  the  res  gestae.  ...  In 
questions  of  private  boundary,  declarations  of  particular  facts,  as 
distinguished  from  reputation,  made  by  deceased  persons  are  not 
admissible,  unless  they  are  made  by  persons  who,  it  is  shown,  had 
knowledge  of  that  whereof  they  spoke,  and  who  were  on  the  land  or 
in  possession  of  it  when  the  declarations  were  made.  To  be  evidence 
they  must  have  been  made  when  the  declarant  was  pointing  out  or 
marking  the  boundaries  or  discharging  some  duties  relating  thereto. 
A  declaration  which  is  a  mere  recital  of  something  past  is  not  an. 
exception  to  the  rule  that  excludes  hearsay  evidence."** 

§  403.  Individual  declarations  about  private  boundaries — Sur- 
veyors.— There  has  been  a  still  further  relaxation  of  the  rule  in  the 
United  States  in  permitting  not  only  reputation  concerning  private 
boundaries,  but  also  individual  declarations  to  be  admitted  in  evi- 
dence. But  there  are  certain  limitations  upon  these  declarations, 
even  under  such  decisions.  The  declarations  must  be  of  a  deceased 
person  who  must  have  appeared  to  have  means  of  knowledge,  and 
who  must  have  had  no  interest  in  making  the  declarations.*^  In 
some  jurisdictions  there  is  also  a  still  further  limitation,  in  this,  that 
the  declarant  must  have  been  at  the  time  on  the  land  and  engaged 
in  pointing  out  the  boundaries  mentioned.*" 

So,  in  a  recent  case  it  is  held  that  to  render  admissible  in  evidence 
the  declarations  of  persons  other  than,  the  owner  who  was  in  pos- 

68,  7  Atl.   886,  60  Am.  R.  584,  and  Wood  v.   Willard,   37  Vt.   377,  387; 

long  note.  Smith  v.  Forrest,  49  N.  H.  230,  237; 

Contra:  Clement  v.  Packer,  125  Harriman  v.  Brown,  8  Leigh  (Va.) 
U.  S.  309;  Whitehurst  v.  Pettipher,  697,  713;  Clements  v.  Kyles,  13 
87  N.  C.  179,  42  Am.  R.  520;  Spear  Gratt.  468,  478.  And  see  Hunnicutt 
V.  Coate,  3  McCord  (S.  C.)  227,  15  v.  Peyton,  102  U.  S.  333,  364;  Rob- 
Am.  Dec.  627;  McCausland  v.  Flem-  inson  v.  Dewhurst,  25  U.  S.  App. 
ing,  63  Pa.  St.  36;  Lemmon  v.  Hart-  345;  Powers  v.  Silsby,  41  Vt.  288, 
sook,  80  Mo.  13;  Child  v.  Kingsbury,  291;  Hadley  v.  Howe,  46  Vt.  142; 
46  Vt.  47;  Wood  v.  Willard,  37  Vt.  Hill  v.  Proctor,  10  W.  Va.  59,  84; 
377,  86  Am.  Dec.  716;  and  see,  Morton  v.  Folger,  15  Cal.  275,  279; 
Holmes  v.  Turner's  Falls,  150  Mass.  Tucker  v.  Smith,  68  Tex.  473,  478. 
535,  23  N.  E.  305.  "Long  v.   Colton,  116  Mass.   414, 

"Hunnicutt  v.  Peyton,  102  U;  S.  and  cases  cited  in  last  note  to  pre- 

333,  363.  ceding  section. 

"  Bender  v.  Pitzer,  27  Pa.  333,  335; 
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session  at  the  time  of  making  the  declaration,  for  the  purpose  of 
showing  ancient  boundary  lines,  it  must  be  shown  that  the  person 
who  made  such  declaration  was  dead,  and  that  he  had  had  an  oppor- 
tunity to  know,  and  prima  facie  had  the  knowledge,  whereof  he  spoke, 
and  had  been  on  the  land  at  the  time  of  making  the  declaration,  or  wa^j 
in  possession  of  it  when  he  made  the  declaration.*^ 

The  declarations  of  surveyors  and  others  acting  under  competent 
authority  are  the  most  common  instances  of  declarations  admissible 
under  this  head.*' 


"  Barrett  v.  Kelly,  131  Ala.  378,  30 
So.  824.  See,  also,  Wilson  v.  Rowe, 
93  Me.  205,  44  Atl.  615;  Montgomery 
V.  Lipscomb,  105  Tenn.  144,  58  S.  W. 
306. 

"See  Child  v.  Kingsbury,  46  Vt. 
47;  Hadley  v.  Howe,  46  Vt.  142; 
Hurt  V.  Evans,  49  Tex.  311;  Dono- 
hue  V.  Whitney,  61  Hun  (N.  Y.) 
620,  15  N.  y.  S.  622;  McCausland  v. 


Fleming,  63  Pa.  St.  36;  Ayers  v. 
Watson,  137  U.  S.  584,  11  Sup.  Ct 
204;  Kramer  v.  Goodlander,  98 
Pa.  St.  366;  Clement  v.  Packer,  125 
U.  S.  309,  8  Sup.  Ct  907;  Morton 
V.  Polger,  15  Cal.  275;  Fry  v.  Stow- 
ers,  92  Va.  13,  22  S.  B.  500;  City  of 
Racine  v.  Emerson,  85  Wis.  80,  55 
N.  W.  177,  39  Am.  St.  819. 
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Official  certificates. 
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§  404.  Meaning  of  term. — Public  documents  and  books  are  those 
of  a  public  nature  in  which  have  been  entered  certain  statements 
which  are  to  be  preserved  for  public  reference.  It  is  said  that  the 
very  object  of  making  or  keeping  the  document  must  be  that  the 
public  and  those  concerned  may  have  access  or  reference  to  it.^  If,  how- 
ever, the  public  and  all  concerned  may  have  access  to  it,  under 
proper  restrictions,  and  it  is  intended  for  their  reference,  when  they 
desire,  it  would  seem  that  the  fact  that  it  is  also  kept  particularly  for 
the  use  or  information  of  a  certain  division  or  department  of  gov- 
ernment or  a  public  institution,  would  not  necessarily  deprive  it 
of  its  character  of  a  public  document.^ 

•Sturla  V.  Freocia,  L.  R.  5  App.  five  and  judicial  departments  of 
Cas.  623,  43  L.  T.  209.  government;    including,   under   this 

'"Public  writings,"  says  Taylor,  general  head,  the  transactions 
"consist  of  the  acts  of  public  func-  which  official  persons  are  required 
tlonaries  in  the  executive,  legisla-     to  enter  in  books  or  registers,  in 
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Indeed,  if  a  record  or  memorial  be  kept  as  a  necessary  or  even 
as  a  convenient  and  appropriate  mode  of  discharging  the  duties  of 
a  public  office  it  may  be  considered  as  de  facto  at  least  a  public 
document  f  but  private  memoranda  of  a  public  officer  kept  merely  for 
his  own  convenience  and  use*  or  memoranda  of  unauthorized  acts' 
are  not  public  documents.  Eecords  required  by  statute  to  be  kept  as 
official  records  are  generally  public  records;*  but  it  does  not  follow 


the  course  of  their  public  duties, 
and  which  occur  within  the  circle 
of  their  own  personal  knowledge 
and  observation.  Foreign  acts  of 
state  and  judgments  of  foreign 
courts  also  belong  to  the  class  of 
public  documents."  3  Taylor's  Bv. 
§  1479. 

'  Hedrick  v.  Hughes,  15  Wall.  (U. 
S.)  123;  United  States  v.  Kuhn,  4 
Cranch  C.  C.  401;  White  v.  United 
States,  164  U.  S.  100,  17  Sup.  Ct. 
38;  Bvanston  v.  Gunn,  99  U.  S.  660; 
Coleman  v.  Commonwealth,  25 
Gratt.  (Va.)  865;  Bell  v.  Kendrick, 
25  Fla.  778,  6  So.  868;  Burton  v. 
Tuite,  78  Mich.  363,  44  N.  W.  282,  80 
Mich.  218,  45  N.  W.  88;  Kyburg  v. 
Perkins,  6  Cal.  674;  Albrecht  v. 
State,  62  Miss.  516;  St.  Louis  Gas 
Light  Co.  v.  City  of  St.  Louis,  86 
Mo.  495. 

A  plat  book  kept  in  the  county 
recorder's  oflBce  under  a  law  requir- 
ing plats  to  be  recorded,  but  not 
stating  in  what  office,  was  held  ad- 
missible as  a  public  document  in 
Miller  v.  City  of  Indianapolis,  123 
Ind.  196,  24  N.  E.  228. 

*Strimpfler  v.  Roberts,  18  Pa.  St. 
283,  57  Am.  Dec.  606;  Fox  v.  Lyon, 
27  Pa.  St.  9;  Highsmith  v.  State,  25 
Tex.  Supp.  137;  Smith  v.  Lawrence, 
12  Mich.  431;  Carrington  v.  Potter, 
37  Fed.  767;  Garvey  v.  Wayson,  42 
Md.  178,  187;  Merrick  v.  Wakely, 
8  A.  &  E.  170;  Strong  v.  United 
States,  6  Wall  (U.  S.)  788. 

"  Hart  V.  Johnson,  6  Ohio,  87.  See, 
also,  Williamson  v.  Doe,  7  Blackf. 


(Ind.)  12;  Kinney  v.  Doe,  8  Blackf. 
(Ind.)  350;  Newell  v.  McLarney,  49 
Mich.  232,  13  N.  W.  529.  So,  of 
course,  the  record  of  an  employe 
of  a  private  corporation  kept  mere- 
ly for  its  own  use,  such  as  the  rec- 
ord of  an  engine  inspector  is  not 
admissible  as  a  public  document. 
Illinois  Cent.  R.  Co.  v.  Barrett 
(Ky.),  66  S.  W.  9;  Hicks  v.  Sou- 
thern R.  Co.  63  S.  Car.  559,  41  S. 
B.  753;  Cunard,  &c.  Co.  v.  Kelley, 
115  Fed.  678. 

"  Merrill  v.  President,  &c.  35  Mich. 
211;  People  v.  Kemp,  76  Mich.  410, 
43  N.  W.  439;  Miller  v.  City  of  In- 
dianapolis, 123  Ind.  196,  24  N.  E. 
228;  Vail  v.  McKernan,  21  Ind.  421; 
State  V.  Smalls,  11  S.  Car.  262;  In- 
habitants of  Wayland  v.  Inhabi- 
tants of  Ware,  104  Mass.  46;  State 
V.  Gorham,  65  Me.  270;  Henry  v. 
Dulle,  74  Mo.  443;  Dudley  v.  Chilton 
Co.  66  Ala.  593;  Rizer  v.  Callen,  27 
Kans.  339;  Brown  v.  Bon  Homme 
County,  1  S.  Dak,  216,  46  N.  W.  173; 
Worcester  v.  Northborough,  140 
Mass.  397.  But  see. King  v.  Ireland, 
68  Tex.  682.  So  a  copy  of  a  docu- 
ment filed  in  a  public  office  as  re- 
quired by  statute  may  become  a 
public  record  and  a  copy  therefrom 
will  not  then  be  open  to  the  objec- 
tion that  it  is  a  copy  from  a  copy. 
Stone  Land,  &c.  Co.  v.  Boon,  73  Tex. 
548,  11  S.  W.  544.  See,  also,  Michel- 
tree  School  Tp.  V.  Hall  (Ind. 
App.),  68  N.  E.  919. 
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tEat  every  paper  deposited  in  a  public  office,  even  though  required  to 
be  so  deposited,  is  a  piublic  document.'' 

§  405.  The  Bale. — ^Books  and  documents  of  a  public  nature  and 
of  public  authority  are  admissible  in  evidence,  in  a  proper  case,  when 
there  is  an  official  duty  to  make  the  record.*  This  rule  includes 
official  registers  or  records  kept  in  a  public  office  in  which  the  officer 
is  required,  either  by  statute  or  the  nature  of  the  office,  to  write  down 
particular  transactions  occurring  in  the  course  of  his  public  duties 
and  under  his  personal  observation,*  and  it  makes  no  difference 
whether  the  entries  are  made  by  him  in  person  or  not,  for  it  is 
sufficient  if  they  are  made  under  his  direction  as  part  of  the  duties 
of  the  office.^"  Or,  as  stated  in  substance  by  Stephen,  an  entry  in 
any  record,  official  book,  or  register  kept  in  this  country  or  at  sea, 
or  in  any  foreign  country,  stating  a  fact  in  issue  or  relevant  thereto, 
and  m'ade  in  proper  time  by  any  person  in  the  discharge  of  any  duty 
imposed  upon  him  by  the  law  of  the  place  in  which  such  record,  book 
or  register  is  kept,  is  admissible  in  evidence.^^  This  is  the  general 
rule,  although,  as  elsewhere  shown,  there  are  other  books  and  records 
that  are  not,  perhaps,  strictly  public  documents,  but  which  are  quasi 
public  or  so  far  of  a  public  character  as  to  be  admissible  in  certain 
cases  under  the  rule;  and,  as  a  general,  although  not  universal,  rule, 
when  a  book  is  of  such  a  public  character  as  to  be  admissible  in 
evidence  on  its  mere  production  from  proper  custody,  its  contents 

'Brown    v.    Hicks,    1    Ark.    232;  62  N.  H.  135,  13  Am.  St.  541,  and 

Bouchaud  v.  Dias,  3  Denio  (N.  Y.)  note.     Admissible  where  the  inter- 

238;  Colnon  v.  Orr,  71  Cal.  43;  Haile  est  of  any  one  requires  an  exhibi- 

V.  Palmer,  5  Mo.  403.    But  a  map  of  tion  of  the  facts  which  they  con- 

a  village  placed   in   the  recorder's  tain.     Barker  v.  Fogg,  34  Me.  392. 

office  by  the  founder  and  long  re-  "Evanston  v.  Gunn,  99  U.  S.  660, 

garded   as  a  public  document  has  666;  White  v.  United  States,  164  U. 

been    held    admissible    as    such    to  S.  100,  17  Sup.  Ct.  38;  De  Armond 

show  the  plan  upon  which  the  vil-  v.  Nesmith,  32  Mich.  231;  Gurney  v. 

lage  was  laid   out,   although   there  Howe,    9    Gray    (Mass.)    404;    The 

seemed  to  be  no  law  requiring  it  to  Catharine  Maria,  L.  R.  1  Ad.  &  E. 

be     recorded.       St.     Louis     Public  53;    Clicquot's  Champagne,  3  Wall. 

Schools  V.  Erskine,  31  Mo.  110.  See,  114;   Miller  v.  Boykin,  70  Ala.  469. 

also,    Whitehouse    v.    Bickford,    29  "  Gait  v.  Galloway,  4  Pet.  (U.  S.) 

N.  H.  471.  332;  Rives  v.  Rives,  4  J.  J.  Marsh. 

»Owings   V.    Speed,   18   U.    S.    (5  (Ky.)  533;  Byington  v.  Allen,  11  la. 

Wheat.)  420,  5  L.  Ed.  124;  Mathews  3;   see,  also,  State  v.  Clark,  46  La. 

V.  Bowman,  25  Me.  (12  Shep.)  157;  Ann.  1409,  16  So.  374. 

Sawyer  v.  Manchester,  &c.  R.   Co.  "  Stephen's  Dig.  Bv.  Art.  34. 
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may  be  pro-ved  by  an  authentic  copy."  The  rule  admits  public  records 
to  prove  such  matters  relevant  to  the  issue  as  they  properly  record/' 
but  not  such  matters  as  are  eoitered  therein  as  mere  inferences  ot 
conclusions  or  are  incidentally  noted  on  information  from  others, 
or  are  not  made  within  the  scope  of  the  duty  of  the  officer  or  person 
who  keeps  the  record.^* 

§  406.  Ground  of  admissibility. — Although  public  documents  and 
books,  as  to  their  authenticity,  are  not  confirmed  by  the  usual  tests 
of  truth,  the  obligation  of  an  oath,  and  the  power  of  cross-examina- 
tion, nevertheless  they  are  admissible  on  certain  well  known  grounds, 
among  which  are  the  fact  that  they  are  kept  for  reference  by  one  who 
is  disinterested,  and  the  fact  that  if  false  the  falsity  would  be  readily 
discovered  and  corrected.  Another  reason  for  admitting  such  docu- 
ments is  that  the  person  keeping  them  is  under  some  duty  or  obliga- 
tion to  keep  them.  And  again  the  necessity  of  the  case  makes  it 
expedient  that  such  evidence  be  admitted ;  for  often  it  would  not  only 
be  difficult,  but  in  many  cases  it  would  be  impossible  to  prove  such 
facts  of  a  public  nature  by  means  of  witnesses  on  the  witness  stand. 
A  still  further  reason,  and  one  sufficient  in  itself,  in  many  cases,  js 


"3  Taylor's  Ev.  §1598;  Jackson 
T.  King,  5  Cow.  (N.  Y.)  237;  Hacker 
V.  Young,  6  N.  H.  95;  Traction  Co. 
v.  Board  of  Pub.  Works,  57  N.  J.  L. 
313,  30  Atl.  581.  But  a  certified  copy 
of  an  unauthorized  record,  as,  for 
Instance,  the  record  of  a  mortgage 
not  acknowledged  and  not,  there- 
fore, entitled  to  he  recorded,  is  held 
Inadmisslhle  in  Starnes  v.  Allen,  151 
Ind.  108,  45  N.  B.  330.  See,  also, 
Williams  v.  Atkinson,  152  Ind.  98, 
52  N.  E.  603;  Naanes  v.  State,  143 
Ind.  299,  42  N.  B.  609;  Mapes  v. 
Leal's  Heirs,  27  Tex.  345. 

"Wetmore  v.  United  States,  10 
Pet.  (U.  S.)  647;  Locke  v.  Bennett, 
7  Cush.  (Mass.)  445;  Blwell  v. 
Hinckley,  138  Mass.  225;  Roehrborn 
V.  Schmidt,  16  Wis.  519;  State  v. 
Gorham,  65  Me.  270;  Willis  v. 
Sproule,  13  Kans.  257;  Anderson 
T.  Commissioners,  &c.  12  Ohio  St. 
635;  Wormley  v.  Carroll  Tp.  45  la. 
666. 


"Brickson  v.  Smith,  38  How.  Pr. 
(N.  Y.)  454;  Swift  v.  State,  89  N.  Y. 
52;  McGrave'y  v.  Remson,  19  Ala. 
430,  54  Am.  Dec.  194;  Coyner  v. 
Boyd,  55  Ind.  166;  Bohr  v.  Neuen- 
schwander,  120  Ind.  449,  22  N.  B. 
416;  Shumway  v.  Leakey,  67  Cal. 
458;  Commonwealth  v.  Heffron,  102 
Mass.  148;  Sewall  v.  Sewall,  122 
Mass.  156,  23  Am.  R.  299.  But  see 
Bel  River  Drainage  Ass'n  v.  Topp, 
16  Ind.  242.  So,  certificates  of  pub- 
lic ofiBcers,  although  authorized  by 
statute,  are  not  evidence  of  collat- 
eral or  other  matters  which  they 
are  not  authorized  to  certify.  Park- 
er, &c.  V.  Cleveland,  37  Fla.  39; 
Town  of  New  Milford  v.  Sherman, 
21  Conn.  101;  Newman  v.  Doe,  4 
How.  (Miss.)  522;  Obermler,  &c.  v. 
Core,  &c.  25  Ark.  562.  See,  also, 
Jones  v.  Cordele,  &c.  Co.  94  Ga.  14. 
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that  there  are  statutes  pro\iding  for  the  admission  of  such  records 
in  evidence,  and,  in  some  instances,  recognizing  as  public  records 
documents  that  would  not  otherwise  come  within  the  rule. 

§  407.  General  statement  as  to  limitations. — It  is  said  that  there 
is  one  main  limitation  upon  this  class  of  evidence,  namely,  that  the 
document,  report,  or  record,  must  be  intended  for  public  inspection 
when  made.^^  But,  while  this  is  true  in  a  general  sense,  it  is  not 
always  essential  that  a  statute  should  expressly  so  provide,  nor  that 
the  document  should  be  kept  primarily  or  solely  for  that  purpose. 
And  documents  of  a  quasi  public  or  mixed  nature  sometimes  fall 
within  the  rule.  So,  of  course,  documents,  whether  public  or  not, 
may  often  be  admissible,  upon  a  proper  showing,  under  other  rules, 
especially  as  between  the  parties.  But  a  public  record,  in  order 
to  be  admissible  as  such,  should  come  from  the  proper  custody  and 
be  properly  attested  or  identified.^^ 

§  408.  Must  be  intended  for  public  inspection. — A  confidential 
report  or  record  will  not  be  admitted,  for  to  be  admissible  it  must 
have  been  intended  to  be  open  to  the  public.  For  example,  in  one 
case^^  where  a  record  was  made  by  a  public  ofiBcer  acting  pursuant  to 
duty,  the  record',  being  for  private  purposes,  was  held  inadmissible. 
In  that  ease  the  following  statement  is  made  as  to  such  evidence: 
"It  should  be  a  public  inquiry,  a  public  document,  and  made  by  a 
public  officer.  I  do  not  think  that  'public'  there  is  to  be  taken  in  the 
sense  of  meaning  the  whole  world.  I  think  an  entry  in  the  books  of 
a  manor  is  public  in  the  sense  that  it  concerns  all  the  people  inter- 
ested in  the  manor.     And  an  entry  probably  in  a  corporation  book 

"  See   Sturla  v.   Preccia  L.   R.   5  Town  of  Tipton  v.  Norman,  72  Mo. 

App.  Cas.  623,  43  L.  T.  209;  3  Tay-  380. 
lor's  Ev.  §  1592.  "  Sturla  v.  Freccia,  L.  R.  5  App. 

"Praney  v.  Miller,  11  Pa.  St.  434;  Cas.   623,  43   L.   T.   209.     See,   also. 

Inhabitants  of  Foxcroft  v.  Crooker,  Clark   v.    Hammerle,    36    Mo.    620; 

40  Me.  308;  Bean  v.  Smith,  20  N.  H.  Colmon  v.  Orr,  71  Cal.  43;  Huntley 

461;  Sanborn  v.  Schol  Dist.  12  Minn.  v.  Donovan,  15  Q.  B.  96;  Merrick  v. 

17;   Major  v.  Watson,  73  Mo.   661;  Wakley,  8  A.  &  E.  170;  Freeman  v. 

People  V.  Eureka  Lake,  &c.  Co.  48  Baker,  5  C.  &  P.  475,  482;  Connecti- 

Cal.  143.  cut,  &c.  Ins.  Co.  v.  Schuenk,  94  U. 

But  see  as  to  what  is  sufficient,  S.  593;  Shrewsbury  Peerage,  7  H.  L. 

Lohman      v.      Emerson,     4     Pick.  Cas.  1,  24;  Henry  v.  Leigh,  3  Camp. 

(Mass.)   160;   Attwood  v.  Fricot,  17  499;  Gushing  v.  Nan tasket  Beach  R. 

Cal.  37;   Downer  v.  Smith,  24  Cal.  143  Mass.  77;   Sovereign  Camp,  &c. 

114;  Ottumwa  v.  Schaub,  52  la.  515;  v.  Grandon,  64  Neb.  39,  89  N.  W. 

448. 
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concerning  a  corporate  matter,  or  something  in.  which  all  the  cor- 
poration is  concerned,  would  be  'public'  within  that  sense.  But  it 
must  be  a  public  document,  and  it  must  be  made  by  a  public  officer,  ' 
I  understand  a  public  document  there  to  mean  a  document  that  is 
made  for  the  purpose  of  the  public  m'aking  use  of  it,  and  being  able 
to  refer  to  it." 

So,  also,  it  has  been  held  that  where  an  entry  is  made  in  a 
book  which  is  not  the  record  kept  by  the  court  of'  county  commis- 
sioners, but  is  a  docket  kept  by  the  commissioners  themselves  for 
their  convenience,  and  it  is  not  shown  that  such  entry  was  made  by 
the  judge  of  probate  by  the  order  of  the  court  of  county  commis- 
sioners, the  entry  cannot  be  introduced  in  evidence  as  a  judgment  of 
the  court  of  county  commissioners.^* 

§  409.  Certiied  copy  of  document  is  admissible. — The  contents 
of  any  public  document  whatever  may  be  proved  by  producing  the 
document  itself  for  inspection  from  proper  custody,  and  identifying 
it  as  being  what  it  professes  to  be,  but  it  is  not  necessary  to  pro- 
duce the  document  itself,  for  a  copy  is  generally  good  evidence  if 
duly  certified  by  the  officer  or  any  one  swearing  that  it  is  a  copy." 
As  stated  in  one  case,^°  "whenever  a  book  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from  the  proper 
custody,  its  contents  may  be  proved  by  an  authentic  copy."  Thus, 
a  copy  of  a  mechanic's  lien,  duly  certified  by  the  officer  with  whom 
the  original  was  deposited,  has  been  held  admissible  under  the  com- 
mon law  rule,  independently  of  statute.''^ 

§  410.     Illustrations   of    evidence    admissible    under   this   head. 

Some  examples  of  evidence  admissible  under  this  head  are  the  fol- 
lowing :  Kecords  of  births,  deaths  and  marriages  kept  by  officers  pur- 
suant to  statute,  it  seems,  or  by  religious  societies  pursuant  to  custom ; 
the  records  of  the  post-office  department  as  to  registered  letters,  and 
records  of  the  weather  bureau  with  reference  to  the  weather.'"' 

"  Goggans  v.  Myrick,  131  Ala.  286,  "  "Van   Riper  v.   Morton,   61   Mo. 

31  So.  22.  App.  440. 

"Newsom  v.   Luster,   13  111.   175;  ^^Wihen  v.  Law,  3  Stark.  R.  63; 

Clark  V.  Nixon,  5  Hill   (N.  J.)  36;  May  v.   May,  2  Stra.  1073;    Birt  v. 

Gragg  V.   Learned,   109   Mass.   167;  Barlow,   1  Doug.   171;    Kennedy  v. 

Younge   v.    Guilbeau,    3    Wall.    636.  Doyle,  10  Allen   (Mass.)    161;   Pells 

See,  also,  Hennessy  v.  Metropolitan,  v.  Webquish,  129  Mass.  469;  Gurney 

&c.  Co.  74  (Conn.)  699,  52  Atl.  490.  y.  Howe,  9  Gray  (Mass.)  404;  Evan- 

'"  Traction  Co.  v.  Board  of  Works,  ston  v.  Gunn,  99  TJ.  S.  660;  The  Ma- 

57  N.  J.  L.  313.  ria  Das  Dorias,  32  L.  J.  Adm.  163 
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And  in  an  action  involving  a  conflict  between  surveys  of  state 
laads,  a  map  compiled,  lithographed,  printed,  and  published  by  the 
land  office  was  received  in  evidence  to  identify  the  location  of  the 
surveys.^' 

So,  also,  on  an  issue  as  to  whether  or  not  certain  sewers  were  built 
by  a  town,  annual  reports  of  the  selectmen  of  the  town,  showing  ex- 
penditures for  sewers,  were  held  admissible  as  declarations  of  the 
town,  although  the  selectmen  might  have  been  called  as  witnesses.''' 

Some  early  examples  ocE  the  admission  of  this  evidence  are:  The 
admission  of  acknowledgments  of  deeds  made  before  a  court  of  record, 
enrollments  of  deeds,  and  fines  and  recoveries.''^ 

§  411.  State  papers. — State  papers,  such  as  executive  proclama- 
tions and  messages,  and  the  like,  axe  admissible  ia  a  proper  case,  as 
evidence  of  the  facts  therein  recited.^*  So  are  similar  public  docu- 
ments printed  in  books  by  authority  of  Congress.^'  It  has  also  been 
held  that  the  date  of  a  declaration  of  war  may  be  proved  by  the 
declaration  transmitted  by  the  ambassador  of  a  foreign  court  to  the 
Secretary  of  State,^*  and  that  a  copy  of  articles  of  war  printed  under 
authority  by  the  public  printer  is  admissible,^'  as  is  also  a  govern- 

(lighthouse  records);  Lewis  v.  Mar-  (U.  S.)  179;  Watklns  v.  Holman,  16 

shall,  5  Pet.  (U.  S.)  470.                '  Pet.  (U.  S.)  25;  Nixon  v.  Porter,  34 

"Barrow  v.  Gridley,  25  Tex.  Civ.  Miss.  697,  69  Am.  Dec.  408;   Doe  v. 

App.    13,    59    S.   W.    602,    rehearing  Roe,  13  Fla.  602;  Clemens  v.  Meyer, 

denied,  59  S.  W.  913.  44  La.  Ann.  390;  Dutillett  v.  Blan- 

"  Watson  v.   Town  of  New  Mil-  chard,  14  La.  Ann.  97;   Whiton  v. 

ford,  72  Conn.  561,  45  Atl.  167.  Albany,  &c.  Ins.  Co.  109  Mass.  24; 

"  Smartl©   v.    Williams,    1    Salk.  Radcliff  v.  United  Ins.  Co.  7  Johns. 

280;   Lynch  v.  Clerke,  3  Salk.  154;  (N.  Y.)  38,  50. 

Thayer's  Cas.  Ev.  429,  430.  =»  Thelluson  v.  Cosling,  4  Esp.  266. 

"  Lurton  v.  Gilliam,  2  111.  577,  33  So,  it  has  been  held  that  marine  or- 
Am.  Dec.  430;  RadclifE  v.  United  dinances  of  foreign  countries  pro- 
Ins.  Co.  7  Johns.  (N.  Y.)  38;  Rex  mulgated  by  the  President  by  order 
V.  Sutton,  4  M.  &  S.  532;  Rex  v.  of  Congress  are  admissible.  Talbot 
Francklin,  17  How.  St.  Tr.  625,  637;  v.  Seeman,  1  Cranch  (U.  S.)  1. 
In  re.  Sett's  Patent,  11  W.  R.  221,  7  =»  Wither's  Case,  5  T.  R.  442,  note 
L.  T.  N.  S.  577;  Talbot  v.  Seeman,  1  a,  1  East  P.  C.  360.  So,  books  and 
Cranch  (U.  S.)  1;  Ross  v.  Cutshall,  maps  printed  and  published  at  the 
1  Binn.  (Pa.)  399;  see,  also,  Johnson  government  printing  office  at  Wash- 
V.  Drew,  34  Fla.  130;  Ballew  v.  ington  have  been  held  admissible. 
United  States,  160  U.  S.  187,  16  Sup.  United  States  v.  Beebe,  2  Dak.  292. 
Ct.  263.  See,    also,    Dulaney    v.    Dunlap,    3 

"Bryan  v.  Forsyth,  19  How.   (U.  Coldw.  (Tenn.)  306. 
S.)  334;  Gregg  v.  Forsyth,  24  How. 
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ment  gazette  as  to  public  acts  of  the  government  and  matters  of 
state/"  But  they  are  not,  ordinarily  at  least,  admissible  as.  evidence 
of  private  titles  and  facts  of  a  private  nature.'^  And  it  has  also 
been  held  that  the  printed  report  of  a  congressional  sub-committee 
not  authenticated  or  purporting  to  be  a  part  of  an  authenticated 
journal,  and  not  being  required  to  be  kept  as  a  public  record,  is  not 
admissible  under  the  rule.''' 

§  412.  Legfislative  jaumals. — Congressional  and  legislative  jour- 
nals are  also  admissible  to  prove  the  acts  and  proceedings  of  the 
bodies  whose  records  they  are.^^  It  is  said  in  England  that  they  are 
not,  however,  evidence  of  particular  facts  therein  stated,  which  aie 
not  part  of  the  proceedings.^*  But  it  is  said  that  in  this  country 
tiiey  are  admissible  in  all  public  matters,^'  and  public  statutes  have 
more  than  once  been  held  admissible  as  evidence  of  facts  which  they 
recite.'* 


■°Rex  V.  Holt,  5  T.  R.  436,  442,  2 
Leach  C.  C.  598;  Picton's  Case,  30 
How.  St.  Tr.  225,  492;  Regina  v. 
Levi,  10  Cox.  C.  C.  110,  Leigh,  &c. 
597;  Regina  v.  Lowe,  15  Cox.  C.  C. 
286,  48  L.  T.  768;  The  Olivia,  1 
Lush.  497;  Attorney-General  v. 
Theakstone,  8  Price,  89,  and  as  to 
facts  stated  in  a  proclamation  of 
the  governor  printed  therein.  Lur- 
ton  V.  Gilliam,  2  111.  577,  33  Am. 
Dec.  430. 

"^  Brundred  v.  Del.  Hoyo,  20  N.  J. 
L.  328.  See,  also,  Spalding  v.  Hed- 
ges, 2  Pa.  St.  240;  Beach  v.  Work- 
man, 20  N.  H.  379  (not  to  prove 
foreign  law) ;  Greenwood  v.  Wood- 
ham,  2  M.  &  Rob.  363;  Regina  v. 
Wallace,  14  W.  R.  462;  17  Ir.  C.  L. 
R.  206;  Kiman  v.  Cockburn,  5 
Esp.  233;  Wetmore  v.  United 
States,  10  Pet.  (U.  S.)  647. 

« Marks  v.  Orth,  121  Ind.  10,  22 
N.  B.  668,  citing  Fitler  v.  Shotwell, 
7  Watts.  &  S.  (Pa.)  14;  Brown  v. 
Hicks,  1  Pike  (Ark.)  232;  Haile  v. 
Palmer,  5  Mo.  403. 

==  People  V.  Devlin,  33  N.  Y.  279, 
88  Am.  Dec.   377;    Spangler  v.  Ja- 


coby,  14  111.  297,  58  Am.  Dec.  571; 
Root  V.  King,  7  Cow.  (N.  Y.)  613; 
Oakland  Pav.  Co.  v.  Hilton,  69  Cal. 
479,  494;  Albertson  v.  Robeson,  1 
Dall.  (Pa.)  9;  Miller  v.  Goodwin,  70 
111.  659  (certified  transcript  of  jour- 
nal) ;  Rex  V.  Franklin,  5  T.  R.  454n, 
17  How.  St.  Tr.  625,  637;  Rex  v. 
Sutton,  4  Maule  &  S.  632;  Melville's 
Case,  29  How.  St.  Tr.  549.  We  are 
not  here  considering  the  question 
as  to  any  distinction  between  legis- 
lative journals  and  enrolled  bills, 
or  how  far,  if  at  all,  the  former 
may  be  looked  to  as  against  the 
latter. 

"Jones  V.  Randall,  Cowp.  17;  Rex 
V.  Gates,  10  How.  St.  Tr.  1079;  1 
Starkie  Ev.   §  199. 

■"  Watklns  v.  Holman,  16  Pet.  (U. 
S.)  25,  56.  See,  also.  Miles  v.  Ste- 
vens, 3  Pa.  St.  22,  45  Am.  Dec.  621; 
Green  v.  Weller,  32  Miss.  650. 

"See  Henthorn  v.  Doe,  1  Blackf. 
(Ind.)  157;  Whiton  v.  Albany  Ins. 
Co.  109  Mass.  24,  30;  Rex  v.  De  Ber- 
enger,  3  M.  &  S.  67;  Rex  v.  Sutton, 
4  Maule  &  S.  532.  But  it  is  doubt- 
less  true  that  matters   of  opinion 
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§  413.  Official  registers  and  reports. — ^As  already  intimated,  offi- 
cial registers  and  books  of  a  public  officer  in  which  he  is  required  by 
statute  or  by  the  nature  of  his  duties  as  sucK  officer  to  record  his 
official  transactions  are  admissible  as  public  documents.^^  And  under 
this  rule  are  included,  records  of  births,  deaths  and  marriages  required 
by  law  to  be  kept  for  public  reference.'*  In  England  such  records 
kept  by  the  established  church  were  equally  admissible,  but  such 
records  kept  by  dissenting  bodies  were  not  admissible  as  public  docu- 
ments under  this  rule,''  when  not  supported  by  proof  of  their  ac- 
curacy. But,  in  this  country,  while  such  records  are  not  always  ad- 
mitted as  strictly  public  documents,  they  are  generally  admitted,  when 
kept  by  religious  bodies  in  pursuance  of  a  well  recognized  custom, 
either  on  this  or  some  other  ground.*"  So,  official  reports  or  returns 
of  an  officer,*^  required  by  law,  or  reports  of  the  result  of  an  investiga- 
tion of  matters  of  public  and  general  interest,  under  oath,  by  one 
appointed  to  make  it  under  authority  of  law,*^  have  been  held  admis- 
recited  in  preambles  or  resolutions      R.   315;    Whittuck  v.   Waters,   4   C. 


and  facts  not  of  a  public  nature  or 
incident  to  the  legislative  action 
cannot  ordinarily  be  thus  proved. 

='  Ante,  §§  404,  405.  See,  also, 
United  States  v.  Howland,  2  Cranch 
C.  C.  508;  Bissell  v.  Hamblin,  6 
Duer  (N.  Y.)  512;  Metcalf  v.  Mun- 
son,  10  Allen  (Mass.)  491;  Gait  v. 
Galloway,  4  Pet.  (U.  S.)  332;  Hay- 
ward  V.  Bath,  38  N.  H.  179;  Gilbert 
V.  City  of  N«w  Haven,  40  Conn.  102; 
Wallace  v.  Cook,  5  Bsp.  117;  Galte 
V.  Thomas,  3  B.  &  P.  188;  Merriam 
V.  Mitchell,  13  Me.  439,  29  Am.  Dec. 
514  (post-office  record  of  mails) ; 
Matthews  v.  Bowman,  25  Me.  157; 
Sherrard  v.  Cudway  (Mich.)  96  N. 
W.  15. 

Census  reports  published  by  au- 
thority of  Congress  are  admissible 
to  show  population.  Fulham  v. 
Howe,  60  Vt.  351. 

="  See  ante,  §  410.  See,  also,  Mur- 
ray V.  Supreme  Lodge,  74  Conn. 
715,  52  Atl.  722. 

"''  See  Kennedy  v.  Doyle,  10  Alten 
(Mass.)  161;  Birt  v.  Barlow,  1  Doug. 
171;  Newham  v.  Raithby,  1  Phillm. 


&  P.  375;  D' Agile  v.  Fryer,  13  L.  J. 
N.  S.  Ch.  398. 

"  See  Kennedy  v.  Doyle,  10  Allen 
(Mass.)  161;  Hancock  v.  Supreme 
Council,  67  N.  J.  614,  52  Atl.  301; 
Weaver  v.  Leiman,  52  Md.  708; 
Chouteau  v.  Chevalier,  1  Mo.  343; 
Kingston  v.  Lesley,  10  Serg.  &  R. 
(Pa.)  383;  American  L.  &  T.  Co.  v. 
Rosenagle,  77  Pa.  St.  507.  The  mat- 
ter is  now  very  generally  regulated 
by  statute. 

"Board  of  Control  v.  Royes,  48 
La.  Ann.  1061,  20  So.  182;  People  v. 
Minck,  21  N.  Y.  539;  Hiner  v.  Peo- 
ple, 34  111.  297;  Watson  v.  Town  of 
New  Milford,  72  Conn.  561,  45  Atl. 
167.  See,  also,  Leonard  v.  New 
York  Cent.  &c.  R.  Co.  44  N.  Y. 
Super.  Ct.  575;  Dulaney  v.  Dunlap,  3 
Coldw.  (Tenn.)  306. 

But,  see,  Gordon  v.  Bucknell,  38 
la.  438. 

"Seavey  v.  Seavey,  37  N.  H.  125; 
see,  also.  City  of  Delphi  v.  Lowery, 
74  Ind.  520;  Elliott  on  Roads  and 
Streets,  §  862,  and  authorities  there 
cited,  as  to  reports  of  committees 
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sible  as  public  documents.  But  neither  parish  registers  and  baptismal 
registers*^  nor  reports  of  ofiBcers  or  persons  appointed  to  make  in- 
Testigations  can  be  used  to  prove  mere  inferences  or  conclusions 
therein  stated  on  information  deriyed  from  others  on  matters  not 
within  the  scope  of  the  investigation  or  duty.** 

§  414,  Rec&rd  of  signal  service  admitted. — In  one  case,  the  ad- 
mission in  evidence  of  a  record  kept  by  a  person  employed, by  the 
United  States  Signal  Service  at  Chicago  was  objected  to  at  the  trial 
on  the  ground  that  there  was  no  law  authorizing  such  records  to  be 
used  as  evidence,  and  because  it  was  not  competent  testimony;  the 
court  in.  holding  this  record  admissible  mates  the  following  state- 
ment: "The  record  admitted  in  this  case  was  not  a  private  entry  or 
memorandum.  It  had  been  kept  by  a  person  whose  public  duty  it  was 
to  record  truly  the  facts  stated  in  it.  Sections  321  and  233  of  the 
Eevised  Statutes  require  meteorological  observations  to  be  taken  at 
the  military  stations  in  the  interior  of  the  continent  and  at  other 
points  in  the  states  and  territories  for  giving  notice  of  the  approach 
and  force  of  storms.  The  Secretary  of  War  is  also  required  to 
provide,  in  the  system  of  observations  and  reports  in  charge  of  the 
chief  signal  oflBcer  of  the  army,  for  such  stations,  reports  and  sig- 
nals as  may  be  found  necessary  for  the  benefit  of  agriculture  and 
commercial  interests.  Under  these  acts  a  system  has  been  estab- 
lished, and  records  are  kept  at  the  stations  designated,  of  which 
Chicago  is  one.  Extreme  accuracy  in  all  such  observations  and  in 
recording  them  is  demanded  by  the  rules  of  the  Signal  Service,  and 
it  is  indispensable,  in  order  that  they  may  answer  the  purposes  for 
which  they  are  required.  They  are,  as  we  have  seen,  of  a  public  diar- 
acter,  kept  for  public  purposes,  and  so  immediately  before  the  eyes  of 
the  community  that  inaccuracies,  if  they  should  exist,  could  hardly 

and  officers  as  evidence  of  notice  v.  Boyd,  55  Ind.  166;  Bolir  v.  Neuen- 

on  the  part  of  a  municipality.  schwander,   120  Ind.   449,  22  N.  E. 

"  Blackburn  v.  Crawfords,  3  Wall.  416;   Sovereign  Camp,  &c.  v.  Gran- 

(U.  S.)  175;  Eex  v.  Clapham,  4  C.  &  don,  64  Neb.  39,  89  N.  W.  448;  Ar- 

P.  29;  Doe  v.  Barnes,  1  M.  &  Rob.  nold  v.  Tourtellot,  13  Pick.  (Mass.) 

386;   Wihen  v.  Law,  3  Stark,  63,  3  172;  Cator  v.  Stokes,  1  M.  &  S.  699. 

E.  C.  L.  595;  Doe  v.  Bray,  8  B.  &  C.  See,   also,   Collins   v.   Dorchester,   6 

813;  Hlckey  v.  Morrisey  (N.  J.  Eq.)  Cush.  (Mass.)  396;  Wilbur  v.  Cedar 

50  Atl.  183.  Rapids,  &c.  R.  Co.  116  la.  65,  89  N. 

"Erickson  v.  Smith,  38  How.  Pr.  W.  101;  Dinan  v.  Supreme  Council, 

(N.  Y.)    454;    Swift  v.   State,   89  N.  &c.  201  Pa.  St.  363,  50  Atl.  999;  Heg- 

Y.  52;   Watson  v.  Insurance  Co.  of  ler  v.   Faulkner,   153  U.   S.   109,  14 

N.  A.  2  Wash.  (U.  S.)  152;  Coyner  Sup.  Ct.  779. 
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escape  exposure.  They  come,  therefore,  within  the  rule  which  admits 
in  evidence  'official  registers  or  records  kept  by  persons  in  public 
office  in  which  they  are  required,  either  by  statute  or  by  the  nature 
of  their  office,  to  write  down  particular  transactions  occurring  in 
the  course  of  their  public  duties  or  under  their  personal  observa- 
tion.' To  entitle  them  to  admission  it  is  not  necessary  that  a  statute 
requires  them  to  be  kept.  It  is  sufficient  that  they  are  kept  in  the 
discharge  of  a  public  duty.  Kor  need  they  be  kept  by  a  public  officer 
himself,  if  the  entries  are  made  under  his  direction  by  a  person 
authorized  by  him.  It  is  hardly  necessary  to  refer  to  judicial  de- 
cisi'ons  illustrating  the  rule.    They  are  numerous."*" 

§  415.  Official  certificates. — ^At  common  law  a  mere  unauthorized 
certificate,  whether  official  or  otherwise,  is  not  admissible  as  a  public 
document,  and  is  clearly  inadmissible  as  hearsay  or  secondary  evi- 
dence,*' xmless  the  circumstaaces  are  such  as  to  bring  it  within 
some  other  rule  or  exception  to  the  hearsay  rule.  In  most  juris- 
dictions, however,  there  are  statutes  providing  for  official  certificates 
and  either  expressly  or  impliedly  making  them  evidence,  usually 
prima  facie,  of  facts  properly  stated  therein.*^  Thus,  although  at 
common  law  a  grantee  who  offered  a  modem   deed   in  evidence 

"Evanston  V.  Gunn,  99  U.  S.  660;  So.    292;    Powell's    Heirs   v.    Hen- 

Knott  V.  Raleigh,  &c.  R.  Co.  98  N.  dricks,  3  Cal.  427;  Oakes  v.  Hill,  14 

Car.   73;    People   v.   Dow,   64   Mich.  Pick.  (Mass.)  442,  448;  West  Jersey 

717;    De   Armond   v.   Neasmith,   32  Traction  Co.  v.  Board,  &c.  57  N.  J. 

Mich.   231;    Chicago,  &c.   R.   Co.   v.  L.  313,  30  Atl.  581.     See,  also,  Ives 

Trayes,  17  111.  App.  136;  Huston  v.  v.  Ellis,  169  N.  Y.  85,  62  N.  B.  138. 

Council  Bluffs,  101  la.  33,  69  N.  W.  But  a  physician's  certificate  as  to 

1130,  36  Li.  R.  A.  211;  Nolt  v.  Crow,  cause  of  death  and  the  record  there- 

22    Pa.    Super.    Ct.    113;    Mears    v.  of,    being    required    by    law,    have 

New  York,  &c.  R.  Co.  75  Conn.  171,  been  held  admissible.    McKinstry  v. 

52  Atl.  610,  56  L.  R.  A.  884.     But  Collins,  74  Vt.  147,  52  Atl.  438.    See, 

see  Butler  v.  St.  Louis  L.  Ins.  Co.  45  however,  Buffalo  Loan,  &c.  Co.  v. 

L.  R.  A.  884.    But  see  Butler  v.  St.  Knights  Templar,  &c.  Ass'n,  126  N. 

Louis  L.  Ins.  Co.  45  la.  93.  Y.  450,  27  N.  E.  942,  22  Am.  St.  839. 

" Byers  V.  Wallace,  87  Tex.  503,  28         "Carver  v.   Carver,   97   Ind.   497; 

S.  W.  1056,  29  S.  W.  760;  Enfield  v.  President  v.  Benner,  1  Baldw.    (U. 

Ellington,  67  Conn.  459,  34  Atl.  818;  S.)   234;   Holmes  v.  State,  108  Ala. 

Reed   v.    Scituate,   7   Allen    (Mass.)  24,  18  So.  529;  State  v.  Clark,  46  La. 

141;  Bullock  v.  Wallingford,  55  N.  Ann.  1409,  16  So.  374;  Lindsay  v. 
H.  619;  Fleckten  v.  Spicer,  63  Minn.   "  City  of  Chicago,  115  111.  120,  3  N.  E. 

454,  65  N.  W.  926;  Porter  v.  Waring,  443;   Chamberlain  v.  City  of  Litch- 

69  N.   Y.  250;    American   Freehold,  field,  56  111.  App.  652. 
&c.  Co.  V.  Dykes,  111  Ala.  178,  18 
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must  prove  its  execution  even  though  it  had  been  acknowledged  and 
recorded,**  the  certificate  of  acknowledgment  under  such  a  statute 
has  been  held  sufficient  prima  facie  evidence  of  its  execution  to 
entitle  it  to  be  read  in  evidence.*'  But  a  certificate  which  is 
unauthorized,  or  by  one  who  has  no  authority  to  make  it,  does  not 
have  this  effect  and  is  generally  inadmissible.^"  Thus,  where  an 
officer  is  authorized  to  certify  merely  to  a  record,  his  certificate  as 
to  collateral  matters  of  fact,°*  or  as  to  his  understanding  of,  or  the 
legal  effect  of  such  record,"*  is  inadmissible. 

§  416.  Corporate  records. — Municipal  records,  properly  authen- 
ticated, are  generally  admissible  as  evidence  of  the  corporate  acts 
and  facts  properly  stated  therein."'     So,  too,  books  of  a  private 


"Bowser  v.  Warren,  4  Blackf. 
(Ind.)  522;  Carver  v.  Carver,  97  Ind. 
497,  509. 

"  Krom  V.  Vermillion,  143  Ind.  75, 
41  N.  E.  539;  Carver  v.  Carver,  97 
Ind.  497.  See,  also,  Galvln  v.  Pal- 
mer, 113  Cal.  46,  45  Pac.  172. 

'» Starnes  v.  Allen,  151  Ind.  108,  45 
N.  E.  330;  Sloss  Iron  Co.  v.  Macon 
County,  111  Ala.  554,  20  So.  400; 
Woods  V.  Nabors,  1  Stew.  (Ala.) 
172;  Meyer  v.  School  District,  4  S. 
Dak.  420,  57  N.  W.  68;  Hastings  v. 
Devlin,  40  Cal.  358;  Obermier  v. 
Core,  25  Ark.  562;  Newman  v.  Doe, 
4  How.  (Miss.)  522;  Garwood  v. 
Dennis,  4  Binn.  (Pa.)  314.  See,  also, 
Naanes  v.  State,  143  Ind.  299,  42 
N.  E.  609. 

"Lindsey  v.  State,  27  Tex.  Civ. 
App.  540,  66  S.  W.  332;  Town  of 
New  Milford  v.  Sherman,  21  Conn. 
101;  Parker  v.  Cleveland,  37  Fla. 
39;  Martin  v.  Anderson,  21  Ga.  301; 
Littleton  v.  Christy,  11  Mo.  390; 
Exchange,  &c.  Co.  v.  Boyce,  3  Rob. 
(La.)  307;  Johnson  v.  Hooker,  1 
Dal.  (U.  S.)  406,  407;  United  States 
V.  Buford,  3  Pet.  (U.  S.)  12,  29; 
Stewart  v.  Alison,  6  Serg.  &  R. 
(Pa.)  324,  329;  The  Alice,  12  Fed. 
923;  Daggett  v.  Bonewltz,  107  Ind. 
276,  7  N.  B.  900;  Northern  Pac.  &c. 


Co.  V.  City  of  Portland,  14  Ore.  24, 
13  Pac.  705. 

"Enfield  v.  Ellington,  67  Conn. 
459,  34  Atl.  818;  Billingsley  v.  Hiles, 
6  S.  Dak.  445,  61  N.  W.  687;  Buford 
V.  Bostick,  58  Tex.  63;  Fisher  v.  Ull- 
man,  3  Tex.  Civ.  App.  322;  State  v. 
Cincinnati  Tin,  &c.  Co.  66  Ohio  St. 
182,  64  N.  E.  68;  Tessmann  v.  Su- 
preme Commandery,  103  Mich.  185, 
61  N.  W.  261;  Armstrong  v.  Boy- 
Ian,  4  N.  J.  L.  84.  But  see  Rogers 
V.  Mexia  (Tex.)  36  S.  W.  825;  Cat- 
lett  V.  Pacific  Ins.  Co.  1  Wend.  (N. 
Y.)  561;  Ober  &  Sons  Co.  v.  Blalock, 
40  S.  Car.  31,  18  S.  E.  264. 

"Sawyer  v.  Manchester,  &c.  R. 
Co.  62  N.  H.  135,  13  Am.  St.  541,  and 
note;  Denning  v.  Roome,  6  Wend. 
(N.  Y.)  651;  Greenfield  v.  Camden, 
74  Me.  56;  Weith  v.  City  of  Wil- 
mington, 68  N.  Car.  24;  St.  Louis 
Gas  Light  Co.  v.  St  Louis,  84  Mo. 
202;  State  v.  Dugan,  110  Mo.  138; 
City  of  Delphi  v.  Lowery,  74  Ind. 
620,  39  Am.  R.  98;  Pitch  v.  Pinck- 
ard,  5  111.  69;  Atchison,  &c.  R  Co. 
V.  Cupello,  61  111.  App.  432;  People 
V.  Murray,  57  Mich.  396;  State  v. 
Van  Winkle,  25  N.  J.  L.  73;  Cabot 
V.  Walden,  46  Vt.  11;  Clark  v.  Wil- 
liams, 29  Neb.  691,  46  N.  W.  82; 
Boston    V.    Inhabitants    of    Wey- 
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[§  4ir. 


corporation  may  be  considered  as  quasi  public  or  in  the  nature  of 
public  documents,  as  between  the  members  of  the  corporation,  and 
admissible  in  proper  cases  as  evidence  of  the  corporate  proceedings, 
membership,  by-laws,  financial  condition,  and  the  like.°*  Indeed, 
for  most  of  the  purposes  stated,  they  may  be  admissible  even  as  to 
strangers;  but  the  general  rule  is  that  they  are  not  admissible  in 
controversies  with  strangers,  especially  in  favor  of  the  corporation 
as  to  matters  relative  to  property  or  rights  claimed  by  the  corpora- 
tion.°'  But  this  is  a  matter  that  does  not  fairly  come  within  the 
scope  of  the  present  chapter. 

§  417.  Histories  and  scientilc  books. — General  histories,  ap- 
proved and  established  as  authentic,  are  so  far  in  the  nature  of 
public  documents  as  to  be  admissible  as  evidence,  in  a  proper  case, 
of  ancient  facts  and  transactions  of  a  public  nature ;°°  but  not  to  prove 
private  facts'  or  particular  usages  and  customs  not  of  a  general 

Ala.  599,  9  So.  299,  30  Am.  St.  87; 
North  River  Meadow  Co.  v.  Christ 
Church,  22  N.  J.  L.  425,  53  Am.  Dec. 
258;  Knights,  &c.  v.  Weher,  101  111. 


mouth,  4  Cush.  (Mass.)  538;  Rex  v. 
Mothersell,  1  Stra.  93;  Rex  v.  Mar- 
tin, 2  Camp.  100.  A  city  charter,  it 
has  been  held,  may  be  read  in  evi- 
dence from  a  book  printed  by  au- 
thority of  the  common  council. 
Howell  V.  Ruggles,  5  N.  Y.  444; 
Holly  V.  Bennett,  46  Minn.  386,  49 
N.  W.  189;  Napman  v.  People,  19 
Mich.  352.  See,  also,  as  to  ordi- 
nances, Starks  v.  State,  38  Tex. 
Or.  App.  233,  42  S.  W.  379;  Lind- 
say V.  Chicago,  115  111.  120,  3  N.  B. 
443;  Mayor,  &c.  of  Birmingham  v. 
Taylor,  105  Ala.  170,  16  So.  577,  22 
Am.  &  Eng.  Ency.  L.  (2d  ed.)  1004. 
"Marriage  v.  Lawrence,  3  B.  & 
Aid.  142;  Gibbon's  Case,  17  How.  St. 
Tr.  810;  Hubbell  v.  Meigs,  50  N.  Y. 
480;  Peabody  v.  Speyers,  56  N.  Y. 
230;  Commonwealth  v.  Woelper,  3 
Serg.  &  R.  (Pa.)  29,  8  Am.  Dec. 
628.  See,  also.  Haven  v.  New  Hamp- 
shire Insane  Asylum,  13  N.  H.  532, 
38  Am.  Dec.  512;  Hayward  v.  Pil- 
grim Society,  21  Pick.  (Mass.)  270; 
Abemethy  v.  Church,  3  Daly  (N. 
Y.)  1;  Rudd  v.  Robinson,  126  N.  Y. 
113,  26  N.  B.  1046,  22  Am.  St.  816; 
Terry  v.  Birmingham  Nat.  Bank,  93 


App.  488. 

•"  See,  for  example,  Jones  v.  Flor- 
ence, &c.  University,  46  Ala.  626; 
Kttsburgh,  &c.  R.  Co.  v.  Cunning- 
ton,  39  Ohio  St.  327;  Pittsburg,  &c. 
R.  Co.  v.  Noel,  77  Ind.  110;  Coosaw 
Mining  Co.  v.  Carolina  Mining  Co. 
75  Fed.  860;  London  v.  Lynn,  1  H. 
Bl.  205,  214,  note;  Highland  Turnp. 
Co.  V.  McKean,  10  Johns.  (N.  Y.) 
154;  State  Bank  v.  Clark,  1  Hawks. 
(N.  Car.)   36. 

"  Morris  v.  Harmer's  Heirs,  7  Pet. 
(U.  S.)  554;  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.  (N.  Y.)  633; 
Morris  v.  Edwards,  1  Ohio,  189; 
State  V.  Wagner,  61  Me.  178;  Com- 
monwealth V.  Alburger,  1  Whart. 
(Pa.)  469;  Charlotte  v.  Chouteau, 
33  Mo.  194;  Gregory  v.  Baugh,  4 
Rand.  (Va.)  611;  Lord  Bridgewat- 
er's  Case,  cited  Skin.  15;  Warren 
Hasting's  Case,  referred  to  In  30 
How.  St.  Tr.  292;  Neal  v.  Fry,  cited 
1  Salk.  281;  Bull.  N.  P.  248,  249. 
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public  nature."  Books  published  by  private  persons  are  not  admis- 
sible, under  the  rule,  as  evidence  of  facts  therein  stated  as  to 
matters  of  recent  occurrence  which  axe  not  of  a  general  public 
nature,  or  which  may  be  proved  by  living  witnesses  or  other  better 
evidence."*  So,  although  courts  may  look  to  scientific  and  other 
books  to  refresh  their  recollection  as  to  matters  of  which  they  take 
judicial  notice,"'  medical  and  other  books  of  science  or  art  are 
generally  inadmissible  in  evidence."*  But,  in  some  jurisdictions, 
they  are  permitted  to  be  read  in  argument,®^  and  it  has  been  held 


"Stalner  v.  Droltwlch,  1  Salk, 
281,  Skin.  623;  Evans  v.  Getting,  6 
C.  &  P.  586,  25  E.  C.  L.  587;  The 
Vaux  Peerage,  5  CI.  &  F.  526,  538; 
Piercy's  Case,  T.  Jones,  164;  Roe  v. 
Strong,  107  N.  Y.  350;  McKinnon  v. 
Bliss,  21  N.  Y.  206.  See,  also,  Bank 
of  England  v.  Anderson,  4  Scott,  50, 
83;  State  v.  Moy  Locke,  7  Ore.  54. 

''  Morris  v.  Harmer's  Heirs,  7  Pet. 
(U.  S.)  558;  Whlton  v.  Albany,  &c. 
Ins.  Co.  109  Mass.  24;  Payson  v. 
Everett,  12  Minn.  216;  Langley  v. 
Smith,  3  N.  Y.  St.  R.  276  (entry  in 
city  directory  held  inadmissible  to 
prove  a  person's  place  of  business) ; 
Mutual  L.  Ins.  Co.  v.  Bratt,  55  Md. 
200.  But  see  under  Utah  statute, 
Hilton  V.  Roylance,  25  Utah,  129, 
69  Pac.  660.  Some  other  states  also 
have  similar  statutes  admitting 
books  of  history  and  science  pre- 
pared by  disinterested  persons. 

"^  Thus  dictionaries,  encyclopae- 
dias and  books  of  science  may  be 
looked  to,  not  as  evidence,  but  as 
aids  to  the  memory  and  under- 
standing of  the  court  as  to  a  mat- 
ter of  which  judicial  knowledge  is 
taken.  Nix  v.  Hedden,  149  U.  S. 
304.  13  Sup.  Ct.  881,  882;  Brown 
V.  Piper,  91  U.  S.  37;  Zante  v.  Cur- 
rant, 73  Fed.  183;  Jones  v.  United 
States,  137  U.  S.  202,  11  Sup.  Ct. 
80;  Cook  V.  State,  110  Ala.  40,  20  So. 
360;  Attorney-General  v.  Cast-Plate 
Glass  Co.  1  Anstr.  39.  Foreign  Book 


held  competent  as  evidence  of  state 
of  art  in  patent  case  in  French  v. 
Carter,  137  U.  S.  239,  11  Sup.  Ct. 
90. 

'» Epps  V.  State,  102  Ind.  539,  1  N. 
B.  491;  Johnston  v.  Richmond,  &c 
R.  Co.  95  Ga.  685,  22  S.  E.  694;  Blx- 
by  V.  Omaha,  &c.  R.  Co.  105  la.  293, 
75  N.  W.  182;  Commonwealth  v. 
Sturtivant,  117  Mass.  130,  19  Am. 
R.  401;  Ashworth  v.  Kittridge,  12 
Cush.  (Mass.)  193,  59  Am.  Dec.  178; 
State  V.  O'Brien,  7  R.  I.  336;  Boyle 
V.  State,  57  ~Wis.  472,  46  Am.  R. 
41;  State  v.  Hoyt,  46  Conn.  330; 
Fowler  v.  Lewis,  25  Tex.  Supp.  380; 
Ordway  v.  Haynes,  50  N.  H.  159; 
Yoe  V.  People,  49  111.  410;  People  v. 
Hall,  48  Mich.  482,  42  Am.  R.  477; 
Collier  v.  Simpson,  5  C.  &  P.  73,  24 
E.  C.  L.  460;  Regina  v.  Taylor,  13 
Cox.  C.  C.  77;  Union  Pac.  R.  Co.  v. 
Yates,  79  Fed.  584,  40  L.  R.  A.  553, 
and  elaborate  note. 

They  are  sometimes,  however, 
made  admissible  by  statute;  and 
they  may  also  sometimes  be  used 
to  some  extent  in  connection  with 
the  testimony  of  experts,  especially 
upon  cross-examination.  See  West- 
ern Assur.  Co.  V.  J.  H.  Mohlman 
Co.  40  L.  R.  A.  561,  and  note. 

"Wade  V.  De  Witt,  20  Tex.  398; 
State  V.  Hoyt,  46  Conn.  330;  State 
V.  Coleman,  20  S.  Car.  441.  See, 
also,  Harvey  v.  State,  40  Ind.  516; 
Cory    V.    Silcox,    6    Ind.    39;    Ligg 
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that  approved  standard  books  of  exact  science,  such  as  astronomical 
calcidations,  tables  of  logarithms,  and  the  like,  and  books  that,  by 
long  use  in  the  practical  affairs  of  life,  have  come  to  be  accepted 
as  standard  and  unvarying  authority,  such  as  tables  of  life  expec- 
tancy, are  admissible  in  evidence.'* 

§  418.  Almanacs  and  life  or  mortality  tables. — Almanacs  have 
frequently  been  admitted  to  prove  the  time  of  the  rising  of  the  moon 
on  a  certain  night,  the  time  of  the  setting  of  the  sun  on  a  certain 
date,  and  the  like.''  So,  standard  tables  of  life  expectancy,  such 
as  the  Carlisle  and  Northampton  tables,  are  admissible  iu  evidence 
in  a  proper  case;®*  but  they  are  admissible  as  a  basis,  or  as  furnish- 
ing data  for  calculating  the  present  value  of  an  estate,  or  damages 
in  personal  injury  cases,  or  the  like,  rather  than  as  furnishing  an 
exact  measure  in  the  particular  case,  which  must  necessarily  depend 


V.  Drake,  1  Ohio  St.  286,  and  note 
in  40  L.  R.  A.  570,  574. 

And  in  a  few  jurisdictions  they 
have  been  held  admissible  in  evi- 
dence. See  note  in  40  L.  R.  A.  566. 
But,  as  shown  by  the  authorities 
cited  in  note  60,  supra,  the  weight 
of  authority  is  to  the  effect  that 
they  cannot,  ordinarily,  be  read  ei- 
ther in  evidence  or  argument.  See 
also  notes  in  59  Am.  Dec.  178,  and 
40  L.  R.  A.  570. 

"Tucker  v.  Donald,  60  Miss.  470, 
45  Am.  R.  416;  Shover  v.  My- 
rick,  4  Ind.  App.  7  (when  conclu- 
sions from  accepted  date  too  intri- 
cate to  be  elucidated  by  a  witness). 
See,  also,  Garwood  v.  New  York, 
&c.  R.  Co.  45  Hun  (N.  Y.)  128. 

"  Munshower  v.  State,  55  Md.  11, 
39  Am.  R.  414;  State  v.  Morris,  47 
Conn.  179;  Mobile,  &c.  R.  Co.  v. 
Ladd,  92  Ala.  287,  9  So.  169;  Case 
V.  Perew,  46  Hun  (N.  Y.)  57;  Page 
v.  Faucet,  Cro.  Elig.  227.  See,  also, 
Tutton  V.  Darke,  5  Hurlst.  &  N.  647, 
29  L.  J.  Exch.  N.  S.  271;  Finney  v. 
Callendar,  8  Minn.  41;  Brough  v. 
Perkins,    6   Mod.    81.     In   Green   v. 


Cornwall,  1  C.  H.  Rec.  (N.  Y.)  11, 
tide  tables  from  "Blounts  Coast  Pi- 
lot" and  "Bowditch's  Navigator" 
were  admitted  as  evidence  of  the 
state  of  the  tide  at  a  certain  time 
and  place  as  of  equal  authority  with 
the  almanac. 

"  Scheffler  v.  Minneapolis,  &c.  R. 
Co.  32  Minn.  518;  Louisville,  &c.  R. 
Co.  y.  Miller,  141  Ind.  533,  37  N.  E. 
343;  'schell  v.  Plumb,  55  N.  Y.  592, 
598;  People  v.  Security  Life,  &c. 
Co.  78  N.  Y.  114,  34  Am.  R.  522; 
Roose  V.  Perkins,  9  Neb.  304,  31  Am. 
R.  409;  Boettger  V.  Scherpe,  &c. 
Co.  136  Mo.  531,  28  S.  W.  298;  Stein- 
brunner  v.  Pittsburgh,  &c.  R.  Co. 
146  Pa.  St.  504,  23  Atl.  239;  Gal- 
veston, &c.  R.  Co.  V.  Leonard  (Tex. 
Civ.  App.)  29  S.  W.  995;  Donaldson 
V.  Mississippi,  &c.  R.  Co.  18  la.  280, 
87  Am.  Dec.  391;  Chase  v.  Burling- 
ton, &c.  R.  Co.  76  la.  675,  39  N.  W. 
196;  Birmingham,  &c.  R.  Co.  v.  Wil- 
mer,  97  Ala.  165,  11  So.  886;  Greer 
V.  Louisville,  &c.  R.  Co.  94  Ky. 
169,  21  S.  W.  649;  Arkansas  Mid- 
land R.  Co.  V.  Griffith,  63  Ark.  491, 
39  S.  W.  550. 


[§§    419,  420.  PUBLIC  DOCUMENTS.  518 

very  largely  on  its  own  circmnstanees."'  The  true  reason  for  the 
admission  of  such  matters  is,  perhaps,  that  they  are  matters  of  which 
judicial  knowledge  is  supposed  to  be  taken,  and  almanacs  and  life 
or  mortality  tables  are  admitted  to  refresh  or  aid  the  memory  of 
the  court  and  jury,  rather  than  strictly  as  evidence.**  It  would  cer- 
tainly seem  that  if  the  conirts  had  no  judicial  knowledge  on  the 
subject,  such  tables  would  not  be  admissible  without  other  prelim- 
inary evidence  than  is  usually  introduced.*^ 

§  419.  Newspapers. — A  newspaper,  although  public  in  a  sense,  is 
not  a  public  document  within  the  rule,  unless  it  is  made  such  by  stat- 
ute or  as  an  official  public  organ  as  to  certain  matters;  and  a  news- 
paper account  of  a  transaction  is  ordiri'arily  mere  hearsay  and  inad- 
missible." But,  newspapers  have  been  held  admissible  to  prove  cur- 
rent market  prices.*'  And  a  newspaper  may,  of  course,  be  admissible 
in  a  proper  case  as  evidence  of  the  fact  of  publication,  notice,  or  the 
like.'" 

§  420.  Miscellaneous — ^Death  of  one  recordini^  unnecessary — ^Do 
not  have  to  be  ante  litem  motam. — ^As  to  strictly  public  records  it 
makes  no  difference  whether  the  person  who  wrote  them  down  is  dead 

"Vicksburg,  &c.   R.   Co.  v.  Put-  &c.  Co.  9  Barb.  (N.  Y.)  287;  Riley  v. 

nam,  118  U.  S.  545,  7  Sup.  Ct.  1;  Mayor  of  St.  John,  11  New  Bruns. 

City  of  Jollet  v.  Blower,  155  111.  414,  78.      See,    also.    Green    v.    Ashland 

40  N.  B.  619;  Western,  &c.  R.  Co.  v.  Water  Co.  101  Wis.  258,  43  L.  R.  A. 

Cox,  115  Ga.  715,  42  S.  E.  74;  Cen-  117,  77  N.  W.  722;  Baldwin  v.  Brick- 

tral  R.  Co.  v.  Crosby,  74  Ga.  737,  er,  86  Ind.  221;  State  v.  Brown,  4  R. 

58  Am.  R.    463;    City  of  Friend   v.  I.  528,  70  Am.  Dec.  168. 

IngersoU,  39  Neb.  717,  58  N.  W.  281;  "Sisson  v.  Cleveland,  &c.  R.  Co. 

Rowley  v.  London,  &c.  R.  Co.  L.  R.  14  Mich.  489,  90  Am.  Dec.  252,  and 

8  Exch.  221.  But  see  Nelson  v.  Lake  note;   Peter  v.  Thickstun,  51  Mich. 

Shore,  &c.  R.  Co.  104  Mich.  582,  62  589;    Cliquot's   Champagne,  3  Wall. 

N.  W.  993.  (tr.    S.)    114;    Terry   v.    McNlel,   58 

"See   State  v.   Morris,   47    Conn.  Barb.   (N.  Y.)  241. 

179;    Wilson  v.  Van  Leer,  127  Pa.  '°  See  Bond  v.  Central  Bank,  2  Ga. 

St.   371,    17   Atl.    1097;    Scheffler  v.  92;    Commonwealth  v.   Robinson,  1 

Minneapolis,   &o.   R.   Co.    32    Minn.  Gray  (Mass.)  555;  Pry  v.  Bennett,  4 

518;   Louisville,  &c.  R.  Co.  v.  Mil-  Duer  (N.  Y.)  247;  Lee  v.  Plemlngs- 

ler,  141  Ind.  533,  37  N.  E.  343;  West-  burg,  7  Dana  (Ky.)  28;   Stringer  v. 

ern,  &c.  R.  Co.  v.  Cox,  115  Ga.  715,  Davis,  35  Cal.  25;  Redgrave  v.  Red- 

42  S.  B.  74.  grave,  38  Md.  93,  101;   Sweigart  v. 

"But  see  Galveston,  &c.  R.  Co.  v.  Lowmaster,  14  Serg.  &  R.  (Pa.)  200; 

Arispe,  81  Tex.  517,  17  S.  W.  47.  State   v.    McKee,    73   Conn.   18,   46 

"  Downs  V.  New  York,  &c.  R.  Co.  Atl.  409,  49  L.  R.  A.  642. 
47  N.  Y.  83;.Fosgate  v.  Herkimer, 
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or  alive,  for  they  are  evidence  of  what  properly  belongs  there.  Neither 
is  it  essential  that  the  records  be  made  ante  litem  motam,  although 
the  entry  should  generally  be  made  at  the  time,  and  an  entry  shown 
to  have  been  made  years  after  the  transaction  to  vrhich  it  purports  to 
relate  would  generally  be  inadmissible. 

These  records  generally  resemble  those  of  which  the  court  will 
take  judicial  notice,  yet,  as  a  rule,  they  are  not  of  a  sufficiently 
public  nature  to  bring  them  in  under  that  head.  The  subject  of 
judicial  notice  has  already  been  considered,  and  documents  as  instru- 
ments of  evidence  will  be  treated  in  another  volume.  In  this  chapter 
they  have  been  dealt  with  only  so  fax,  in  the  main,  as  they  apparently 
constitute  exceptions  to  the  hearsay  rule. 


CHAPTER  XIX. 


ANCIENT  DOCUMENTS. 


Sec. 

Sec. 

421. 

Meaning  of  Term. 

428. 

422. 

Meaning    of    term— how    time 

is  computed. 

429. 

423. 

The  rule. 

430. 

424 

Ground  of  admissibility. 

425. 

General  statement  as  to  limi- 
tations. 

431. 

426. 

Document    must    come    from 

proper   custody. 

432. 

427. 

Proof  of  some  act  under  docu- 

ment not  necessary. 

433. 

Document  admissible  for  any 
purpose. 

Proof — Custodian  to  be  sworn. 

Proof — The  document  must  be 
proved  to  be  ancient. 

Proof — The  document  as  to 
execution  proves  itself — 
Handwriting  presumed. 

Effect  of  alterations  or  sus- 
picious  circumstances. 

Presumption  as  to  authentici- 
ty of  copy. 


§  421.  Meaning  of  term. — Ancient  documents  are  those  docu- 
ments which  are  not  less  than  thirty  years  old.^  Under  this  head 
are  included  deeds,  leases,  powers  of  attorney,  bonds,  wills,  letters, 
and  receipts.^     So,  where  a  book  was  found  among  the  town  rec- 

Mass.  129;  Fetherly  v.  Waggoner,  11 
Wend.  (N.  Y.)  599;  Hewlett  v.  Cock, 
7  Wend.  (N.  Y.)  371;  Coulson  v. 
Walton,  9  Pet.  (U.  S.)  62;  Winn  v. 
Patterson,  9  Pet.  (U.  S.)  663;  Mc- 
Reynolds  v.  Longenberger,  57  Pa. 
St.  13;  City  of  Boston  v.  Richard- 
son, 105  Mass.  351;  Goodwin  v. 
Jack,  62  Me.  414.  Ancient  maps  and 
surveys:  Aldrich  v.  Griffith,  66  Vt. 
390;  Boston,  &c.  Water  Co.  v.  Han- 
Ion,  132  Mass.  483  (but  not  plottings 
for  plans  and  field  notes). 


'■  Whitman  v.  Heneberry,  73  111. 
109;  Mapes  v.  Leal's  Heirs,  27  Tex. 
345;  Jackson  v.  Blanshan,  3  Johns. 
(N.  Y.)  298,  3  Am.  Dec.  485.  But  in 
Elliott  V.  Sheppard  (Mo.)  78  S.  W. 
627,  a  deed  and  certificate  twenty- 
seven  years  old  seems  to  have  been 
treated  as  an  ancient  document,  and 
a  diary  of  the  grantor  was  held  in- 
admissible to  show  that  it  was 
forged. 

'  Henthorn  v.  Doe,  1  Blackf . 
(Ind.)  157;  Morris  v.  Callanan,  105 
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ords  and  contained  an  entry,  neither  dated  nor  signed,  of  the 
admission  of  a  person  as  a  town  elector  more  than  thirty  years 
before  the  trial,  it  was  held  that  if  the  book  was  an  original  record 
it  should  have  been  received  as  evidence  that  such  person  had  his 
domicile  in  the  town;  that  in  determining  whether  it  was  an 
original  record,  its  general  appearance,  the  place  where  it  was  found, 
and  the  length  of  time  during  which  it  was  known  to  have  been 
there  were  all  matters  entitled  to  weight;  and  that  if  the  entries 
looked  as  if  they  had  been  made  by  public  officials  contempora- 
neously with  the  facts  which  they  recorded,  the  book  would  be  sup- 
ported by  the  ordinary  presumption  attaching  to  ancient  documenta 
which  have  been  in  existence  for  thirty  years  or  more.' 

§  422.  Keaning  of  term — ^How  time  is  computed. — ^By  thirty 
years  old,  or  more,  is  meant  thirty  years  or  more  from  the  date  of 
the  execution  of  the  document.  Some  courts,  however,  draw  a  dis- 
tinction as  to  wills  under  certain  circumstances,  and  hold  that  the 
time  must  be  reckoned  from  the  testators  death  rather  than  from 
the  date  of  the  will.*  The  time  to  complete  the  thirty  years  is 
determined  by  considering  the  date  when  the  document  is  introduced 
in  evidence,  and  not  the  date  when  the  suit  was  commenced." 

Thus,  a  deed  more  than  thirty  years  old  at  the  date  of  a  trial 
when  it  is  introduced  in  evidence  is  ancient,  although  not  that  old 
when  the  suit  was  begun.' 

§  423.  The  rule. — Ancient  documents  of  the  age  of  thirty  years 
or  more,  coming  from  proper  custody,  are  admissible  in  evidence, 
when  either  possession  under  them  is  shown,  or  some  other  cor- 
roborative evidence  of  their  authenticity  is  produced.'     Indeed,  it 

'  Town  of  Enfield  v.  Town  of  El-         '  Gardner  v.  Granniss,  57  Ga.  539, 
lington,   67   Conn.   459,   34   Atl.   818.      555;   Johnson  v.  Shaw,  41  Tex.  428; 
See,  also,  Goodwin  v.  Jack,  62  Me.      Bass  v.  Sevier,  58  Tex.  567. 
414;   Bell  v.  Brewster,  44  Ohio  St.  'Renter  v.  Stuckart,  181  111.  529, 

690;  Plaxton  v.  Dare,  10  B.  &  0.  17,      54  N.  E.  1014. 
21  E.  C.  L.  18.  'Barr  v.  Gratz,  4  Wheat.   (U.  S.) 

•Staring  v.  Bowen,  6  Barb.  (N.  213;  Harlan  v.  Howard,  79  Ky.  373; 
y.)  109;  Jackson  v.  Blanshan,  3  Hewlett  v.  Cock,  7  Wend.  (N.  Y.) 
Johns.  (N.  Y.)  292,  3  Am.  Dec.  485;  371;  Quinn  v.  Eagleston,  108  111.  248; 
Shaller  v.  Brand,  6  Binn.  (Pa.)  439,  Beard  v.  Ryan,  78  Ala.  37;  City  of 
6  Am.  Dec.  482.  Contra,  Doe  v.  Boston  v.  Richardson,  105  Mass.  351, 
WoUey,  8  B.  &  C.  22,  15  E.  C.  L.  21  371;  Moore  v.  Cooley,  88  Hun  (N. 
(per  Lord  Tenterden) ;  McKenire  v.  Y.)  66,  34  N.  Y.  S.  624;  Havens  v. 
Eraser.  9  Ves.  Jr.  5;  Man  v.  Rick-  Sea-Shore  Land  Co.  47  N.  J.  Eq.  365, 
etts,  7  Beav.  93.  374,  20  Atl.  497;    Goodwin  v.  Jack, 
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would  seem  that^  in  the  absence  of  anything  to  create  suspicion, 
a  document  more  than  thirty  years  old,  apparently  genuine,  and 
shown  to  have  come  from  proper  custody,  is  admissible,  at  least 
so  far  as  authenticity  is  concerned,  without  other  preliminary  proof,* 
although  when  introduced  in  support  of  ancient  possession  and  as 
evidence  of  title  and  the  exercise  of  ownership,  it  seems  that  cor- 
roborative evidence  may  be  necessary  to  prove  the  claim."  Some 
text  writers  take  the  ground  that,  as  ancient  documents  purport  to 
be  a  part  of  the  transaction  to  which  they  relate,  they  are  admis- 
sible as  part  of  the  res  gestae,^"  but,  as  the  connection  between  the 
document  and  the  principal  act  can  seldom,  if  ever,  be  shown,  this 
doctrine  is  hardly  tenable.  It  will  be  found  that  in  most  cases  in 
which  ancient  documents  have  been  admitted  to  prove  title,  or  acts 
of  dominion,  they  were  much  more  than  thirty  years  old,^^  and, 
where  the  matter  antedates  living  memory  so  that  acts  of  enjoy- 
ment and  dominion  cannot  be  proved,  it  is  not  unreasonable  to  admit 
them  as  the  best  evidence  that  can  be  obtained  to  prove  title.^'' 

§  424.  Ground  of  admissibility. — One  ground  of  the  admissi- 
bility of  such  evidence  is  the  necessity  of  the  case,  for,  in  many 
instances,  it  would  be  difficult  to  furnish  strict  proof  of  the  execu- 
tion of  ancient  documents.  Another  ground  of  admissibility  is  the 
fact  that  fabrication  or  forgery  of  documents  introduced  as  ancient 
is  very  likely  to  be  exposed  when  tested  ia  public  trials.  The 
appearance  of  the  document,  coming  from  proper  custody,  and  the 

62  Me.  414;  Thompson  v.  Brannon,  "  Greenleaf  s  Ev.  §144;  2  Taylor's 

14   S.    Car.    542.     Also   see   Bell   v.  Ev.    §    667 

Brewster,  44  Ohio  St.  690,  10  N.  E.  "Gillette's  Indirect  &  CoUat.  Ev. 

679;    Whitman  v.   Shaw,   166  Mass.  §  153. 

451,    44    N.    E.    333';    Williams    v.  "Rogers  v.   Allen,  1   Camp.  309; 

Conger,  125  U.  S.  397,  415,  8  Sup.  Ct.  Newburgh    v.    Newburgh,    5    Madd. 

933;     Hamerschlag    v.     Duryea,    68  223;   City  of  Boston  v.  Richardson, 

N.    Y.    S.    1061,    58   App.    Div.    288;  105  Mass.  351;   1  Starkie  Ev.  §  66; 

Cochran  v.  Linville  Imp.  Co.  127  N.  Gillette's  Indirect  Collat.  Ev.  5  153. 

C.  386,  37  S.  E.  496;   Fellendor*  v.  If  there  is  also  proof  of  long  pos- 

Fellendore,    110    Ga.    359,   35    S.    E.  session     a     presumption     may     be 

676.  drawn  in  favor  of  such  possession. 

'See  1  Starkie    Ev.    §  330;   Hew-  See  Stevenson's  Heirs  v.  McReary, 

lett  v.  Cock,  7  Wend.   (N.  Y.)   371;  12  Smedes  &  M.   (Miss.)   9,  51  Am. 

Gillette's    Indirect    &    Collat.    Ev.  Dec.   102;    Knox  v.   Jenks,   7  Mass. 

§151.  488;    Blair  v.   Kiger,    111    Ind.   198, 

"See    McClellan    v.    Zwingle,    70  12  N.  E.  293;    Hazard  v.  Martin,  2 

Hun,  600,  24  N.  Y.  S.  371.  Vt.  77. 
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diffic-ulty,  if  not  impossibility,  of  making  extrinsic   proof,  justify 
the  rule  of  admissibility.^^ 

§  425,  General  statement  as  to  limitations. — The  document 
must,  of  course,  appear  to  be  an  ancient  document  -within  the 
rule  stated.  When  this  is  true,  there  may  be  said,  in  general,  to 
be  but  one  limitation  upon  the  rule  as  to  the  admission  of  this 
class  of  evidence,  and  that  is  that  the  document  must  come  from 
proper  custody.  It  may  be  necessary,  in  some  cases,  to  have  cor- 
roborative evidence  in  order  to  make  the  document  of  any  vreight 
as  evidence,  but,  ordinarily  at  least,  the  instrument,  if  an  ancient 
document,  coming  from  proper  custody  within  the  rule,  and  appar- 
ently genuine,  is  admissible  to  the  same  extent,  without  other  proof 
of  its  execution  and  authenticity,  as  if,  being  a  more  modem  instru- 
ment, its  execution  and  authenticity  were  duly  proved.  In  support 
of  ancient  possession  such  a  document  may  sometimes  be  admis- 
sible to  prove  matters  that  a  more  modem  instrument  might  not 
be  admissible  to  prove,  unless  considered  part  of  the  res  gestae, 
and  in  such  cases  it  is  sometimes  said  there  must  be  evidence  of 
enjoyment  under  it,  or  similar  evidence,  or  at  least  corroborative 
evidence  equivalent  thereto,  but  this  is  a  question  as  to  which,  as 
hereafter  shown,  there  is  some  conflict;  and  it  does  not  necessarily 
mean  that  an  ancient  document,  if  otherwise  admissible,  is  rendered 
inadmissible  merely  because  there  is  no  extrinsic  proof  of  its  execu- 
tion and  authenticity  other  than  that  it  comes  from  proper  custody. 

§  426.  Must  come  from  proper  custody. — The  chief  limitation 
upon  the  rule  as  to  this  class  of  evidence  is,  as  we  have  said,  that 
the  document  must  come  from  proper  custody.  What  is  proper 
custody  is  a  question  for  the  determination  of  the  court  upon  the 
facts  of  each  particular  case,  and  all  the  circumstances  of  the  case. 
Briefly,  it  may  be  stated  that  if  the  document  is  in  the  possession  of 
some  person  who,  by  reason  of  his  connection  with  the  property  in 
question,  might  naturally  have  possession  of  it,^*  it  fills  the  require- 

"See     Hamilton     v.     Smith,     74  v.  Boynton,  139  Mass.  244;  MoClas- 

Conn.  374,  50  Atl.  884,  886;  Town  of  key  v.  Barr,  47  Fed.  154,  173;  Apple- 

Enfield   v.    Town   of   Ellington,    67  gate  v.  Lexington,  &c.  Min.  Co.  117 

Conn.   459,   34   Atl.   818;    Wynne  v.  U.  S.  255,  261;  McReynolds  v.  Lon- 

Tyrwhill,  4  B.  &  Aid.  3^76,  6  E.  0.  L.  genberger,  57  Pa.  St.  13,  33;  Bell  v. 

524.  Brewster,  44  Ohio  St.  690;   Rees  v. 

"Bennett    v.     Runyon,     4    Dana  Walters,   3   M.    &  W.    527;    Rex  v. 

(Ky.)    422;    Crane   v.    Marshall,    16  Netherthong  Tp.  2  M.  &  B.  337. 
Me.  27,  33  Am.  Dec.  631;  Pettingell 
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ments  of  the  rule.  As  has  been  stated,^"  the  question  is  whether 
the  actual  custody  is  so  reasonably  and  probably  accounted  for  that 
it  impresses  the  mind  with  the  conviction  that  the  instrument  found 
in  such  custody  must  be  genuine. 

"Documents  are  said  to  be  in  proper  custody  if  they  axe  in  the 
place  in  which,  and  under  the  care  of  the  person  with  whom,  they 
would  naturally  be;  but  no  custody  is  improper  if  it  is  proved  to 
have  had  a  legitimate  origin,  or  if  the  circumstances  of  the  par- 
ticular case  are  such  as  to  render  such  an  origin  probable."^*  In 
other  words,  it  is  not  necessary  that  they  should  be  found  in  the 
best  and  most  proper  place  of  deposit,  for  documents  found  in  a 
place  in  which,  and  under  the  care  of  persons  with  whom,  they  might 
reasonably  be  expected  to  be  found,  are  in  such  custody  as  is  calcu- 
lated to  give  them'  authenticity.  If  they  were  always  found  ia  the 
best  and  most  proper  place  there  would  never  be  any  question  as 
to  their  authenticity,  and  "it  is  when  documents  are  found  in  other 
than  their  proper  place  of  deposit  that  the  investigation  commences, 
whether  it  was  reasonable  and  natural  under  the  circumstances  in  the 
particular  case  to  expect  that  they  should  have  been  in  the  place 
where  they  were  actually  found;  for  it  is  obvious  that  while  there 
can  be  only  one  place  of  deposit  strictly  and  absolutely  proper,  there 
may  be  many  and  various  that  are  reasonable  and  probable,  though 
differing  in  degree,  some  more  so,  some  less;  and  in  these  cases  the 
proposition  to  be  determined  is,  whether  the  actual  custody  is  so 
reasonably  and  probably  accounted  for  that  it  impresses  the  mind 
with  the  conviction  that  the  instrument  found  in  such  custody  must 
be  genuine."^'' 

§  427.     Proof  of  some  act  under  document  not  necessary. — The 

proof  of  some  act,  showing  the  exercise  of  a  right  under  the  docu- 
ment, is  mentioned  as  a  limitation  on  this  class  of  testimony.** 
But,  according  to  the  weight  of  authority,  it  is  not  necessary  that 
acts  in  connection  with,  or  in  reliance  upon,  or  acts  of  modem 

'"Meath   v.   Winchester,    3   Bing.  Johns.  Cas.  (N.  Y.)  283;  Havens  v. 

N.  C.  183,  201;  Harris  v.  Hoskins,  2  Sea-Shore,  &c.  Co.  47  N.  J.  Eq.  365, 

Tex.   Civ.  App.   486.     It  should  he  20  Atl.  497;  Ammons  v.  Dwyer,  78 

such  a  natural  custody  as  to  relieve  Tex.  639,  15  S.  W.  1049. 

them    from    suspicion.      Harlan    v.  "Wilson  v.  Simpson,  80  Tex.  279, 

Howard,  79  Ky.  373.  283,  16  S.  W.  40;   Stroud  v.  Sprlng- 

'» Stephen's  Digest  of  Bv.  art.  88.  field,    28   Tex.    649,    664;    Clarke   v. 

"  Meath  v.  Winchester,  3  Bing.  N.  Courtney,  6  Peters  (U.  S.)  318,  344. 
C.  183.    See  Jackson  v.  Laroway,  3 


525  ACT  UNDEK  DOCUMENT  UNNECESSARY.  [§  427. 

enjoyment  under  such  documents,  should  be  proved  or  shown.  The 
failure  to  prove  such  act,  when  it  might  reasonably  be  looked  for, 
affects  the  weight,  and  not  the  admissibility  of  the  evidence.  Proof 
of  some  such  act,  however,  may  greatly  strengthen  the  weight  of  the 
document.^* 

There  is  a  conflict  of  authority  as  to  whether  there  should  be 
proof  of  possession  under  a  deed  in  order  that  the  same  may  be 
admitted  in  evidence.  Some  jurisdictions  hold  that  such  proof  is 
necessary,^"  while  others,  representing  the  greater  weight  of  authority 
and  the  modem  tendency,  hold  that  such  ancient  document  may  be 
admitted  where  no  possession  is  shown  if  the  authenticity  of  the 
same  is  shown  by  some  other  satisfactory  corroborative  testimony.^^ 

This  principle  is  thus  stated  in  a  leading  ease:^"  "The  proof  of 
ancient  possession  is  always  attended  with  difficulty.  Time  has 
removed  the  witnesses  who  could  prove  acts  of  ownership  of  their 
personal  knowledge,  and  resort  must  necessarily  be  had  to  written 
evidence.  .  .  .  The  rule  is,  that  ancient  documents  coming  out  of 
proper  custody,  and  purporting  upon  the  face  of  them  to  show  exer- 
cise of  ownership,  such  as  a  lease  or  a  license,  may  be  given  in 
evidence  without  proof  of  possession  or  payment  of  rent  under  them, 
as  being  in  themselves  acts  of  ownership  and  acts  of  possession. 
This  rule  is  sometimes  stated  with  the  qualification,  provided  that 
possession  is  proved  to  have  followed  similar  documents,  or  that  there 

"  Applegate  v.  Lexington,  &c.  tings,  2  Har.  &  J.  (Md.)  380;  Homer 
Min.  Co.  117  U.  S.  255;  6  Sup.  Ct.  v.  Cllley,  14  N.  H.  85,  98.  And  see 
742;  Barr  v.  Gratz,  4  Wheat.  213;  Brown  v.  Wood,  6  Ricli.  Eq.  (S. 
Havens  v.  Sea-Shore  Land  Co.  47  Car.)  155;  Middlebury  Banlc  v. 
N.  J.  Eq.  365;  City  of  Boston  v.  Town  of  Rutland,  33  Vt.  414. 
Richardson,  105  Mass,  351,  357;  "  Barr  v.  Gratz,  4  Wheat.  (U.  S.) 
Cunningham  v.  Davis,  175  Mass.  213;  Applegate  v.  Lexington,  &c. 
213,  56  N.  B.  2;  Harlan  v.  Howard,  Min.  Co.  117  U.  S.  255;  Pulkerson  v. 
79  Ky.  373;  Malcomson  v.  O'Dea,  10  Holmes,  117  U.  S.  389,  6  Sup.  Ct. 
H.  L.  Cas.  593,  614;  Rogers  v.  Allen,  780;  Whitman  v.  Heneberry,  73  111. 
1  Camp.  309;  Bristow  v.  Cornican  109;  Walker  v.  Walker,  67  Pa.  St. 
(L.  R.),  3  App.  Cas.  641,  667,  per  185.  See  City  of  Boston  v.  Richard- 
Lord  Blackburn.  See,  also.  Holt  v.  son,  105  Mass.  351;  Clark  v.  Owens, 
Maverick,  86  Tex.  457,  23  S.  W.  18  N.  Y.  434;  Enders  v.  Sternbergh, 
751;  Ammons  v.  Dwyer,  78  Tex.  639,  2  Alb.  Ct.  App.  Dec.  (N.  Y.)  31; 
15  S.  W.  1049;  Parker  v.  Chancellor,  Hewlett  v.  Cock,  7  Wend.  (N.  Y.) 
73  Tex.  478,  11  S.  W.  503.  371. 

"Crane  v.  Marshal,  16  Me.  29,  33         ^Malcomson  v.  O'Dea,  10  H.  L. 

Am.  Dec.  631;  Middleton  v.  Mass,  2  C.  593. 
Nott  &  M.  (S.  Car.)  55;  Hall  v.  Git- 
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is  some  proof  of  actual  enjoyment  in  accordance  with  the  title  to 
which  the  documents  relate." 

§  428.  Admissible  for  any  purpose. — Although  the  most  common 
use  of  such  documents  in  evidence  is  as  the  basis  of  some  claim  of 
right  asserted  under  such  documents,  nevertheless  they  are  admis- 
sible for  any  other  proper  purpose,  and  parties  not  privy  to  them 
may  bring  them  into  court  as  any  other  instrument  duly  authenti- 
cated.^^ As  is  often  said,  they  prove  themselves,  and  they  are  not 
inadmissible  merely  because  there  is  no  extrinsic  evidence  of  their  due 
execution.  They  may  or  may  not  be  admissible  upon  other  grounds, 
but,  if  otherwise  admissible,  they  may  be  received  as  ancient  docu- 
ments under  the  rule. 

§  429.  Proof — Custodiaji  to  be  sworn. — The  custodian,  upon 
bringing  in  the  document,  should  be  sworn,  and  give  such  facts  to 
the  court  as  to  the  custody  of  the  document  as  he  may  possess.  In 
one  case^*  the  testimony  of  the  custodian  was  held  suiEcient  where  he 
stated  that  he  received  the  document  as  the  representative  or  suc- 
cessor of  the  person  originally  entitled  to  it,  as  a  paper  which  had 
belonged  to  him.  It  was  also  intimated  at  one  time  that  such 
documents  might  be  received  without  giving  any  account  of  their 
custody;  but,  as  observed  by  Lord  Coleridge,  "unless  some  witness 
was  sworn  for  the  purpose  of  proving  their  custody,  they  might  have 
been  procured  from  a  grocer's  shop.'"^  There  are  cases,  however, 
in  which  the  rule  is  relaxed,  largely  because  of  necessity.^' 

§  430.     Proof — The  document  must  be  proved  to  be  ancient. — 

Pacts  and  circumstances  establishing  the  age  of  the  document  at 

''  Drury    v.    Midland    R.    Co.    127  « Earl  v.  Lewis,  4  Esp.  1. 

Mass.  571,  581;   Morris  v.  Callanan,  ==2    Taylor    on    Bv.    §664,    citing 

105   Mass.   129;    Adams  v.   Stanyan,  Evans  v.  Rees,  2  P.  &  D.  626,  10  A. 

24  N.  H.  405;   Dobspn  v.  Finley,  8  &  E.  151.     See,  also,  Williamson  v. 

Jones  (N.  Car.)  495;  King  v.  Sears,  Mosley,  110  Ga.   53,   35   S.  B.  301; 

91  Ga.  577,  18  S.  E.  830;   Deery  v.  Long  v.  Georgia,  &c.  Co.  82  Ga.  628, 

Cray,  5  Wall.  (U.  S.)  795.  805;  Doe  9  S.  E.  425. 

V.  Campbell,  10  Johns.  (N.  Y.)  475;  =«  See    King    v.    Little,    1    Cush. 

Johnson  v.  Shaw,  41  Tex.  428;  Davis  (Mass.)  436;  Whitman  v.  Shaw,  166 

V.   Pearson,    6   Tex.   Civ   App.    593;  Mass.  451,  44  N.  E.  333;  Goodwin  v. 

Fulkerson  v.  Holmes,  117  U.  S.  398,  Jack,  62  Me.  414;  Gibson  v.  Poor,  21 

6     Sup.     Ct.     780;'    McClaskey     v.  N.   H.   440;    Holmes   v.   Coryell,   58 

Barr,  47  Fed.  154,  173;  Bell  v.  Brew-  Tex.   680;    Quinn  v.  Bagleston,   108 

ster,  44  Ohio  St.  690;   Rex  v.  Long  111.  248. 
Buckby,  7  Bast,  45. 
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not  less  than  thirty  years  must  be  introduced  in  order  that  it  may 
be  admitted.  The  fact  that  the  instrument  purports  to  be  ancient 
does  not  fill  the  requirement,^^  and  where  the  instrument  stands 
uncorroborated  by  possession,  and  is  not  otherwise  sufficiently  ac- 
counted for,  some  proof  of  execution  is  to  be  adduced.''*  Yet, 
where  a  document  really  ancient  is  insufficiently  accounted  for,  making 
it  necessary  that  there  should  be  some  proof  of  execution  or  authen- 
ticity, very  meager  proof  is  required  as  compared  with  that  required 
iu  modern  transactions.^*  It  has  been  held  that  the  best  means  of 
corroboration  is  evidence  of  possession  and  that  this  evidence  should 
be  produced  when  practicable.'" 

§  431.  Proof — Document  as  to  execution  proves  itself-^Hand- 
■writing  presumed. — "Where  any  document  purporting  or  proved  to 
be  thirty  years  old  is  produced  from  any  custody  which  the  judge  in 
the  particular  case  considers  proper,  it  is  presumed  that  the  signature 
and  every  other  part  of  such  document  which  purports  to  be  in  the 
handwriting  of  any  particular  person  is  in  that  person's  handwriting, 
and,  in  the  case  of  a  document  executed  or  attested,  that  it  was  duly 
executed  and  attested  by  the  person  by  whom  it  purports  to  be 
executed  and  attested;  and  the  attestation  and  execution  need  not  be 
proved,  even  if  the  attesting  witness  is  alive  and  in  court."'^ 

Thus  a  deed  more  than  thirty  years  old  apparently  genuine,  and 
coming  from  the  proper  custody,  under  which  possession  of  the  land 
it  purports  to  convey  has  been  consistent,  is  admissible  in  evidence, 

^'Whitman  v.   Heneberry,   73   111.  McReynolds  v.  Longenberger,  57  Pa. 

109;   Fairly  v.  Fairly,  38  Miss.  280;  St.  13;  Winn  v.  Patterson,  34  U.  S. 

Kennard   v.     Withrow     (Tex.     Civ.  (9  Pet.)   663,  9  L.  Ed.  256;  Alexan- 

App.)   28   S.  W.  226.  der  v.  Wheeler,  78  Ala.  167;   Weit- 

"McGennis  v.  Allison,  10  Serg.  &  man  v.  Thiot,  64  Ga.  11;  Hentborn 

R.  197.  V.  Doe,  1  Blkf.    (Ind.)   157;   Pettin- 

"Winn  V.  Patterson,  9  Pet.  (U.  gell  v.  Boynton,  139  Mass.  244,  29 
S.)  663,  674;  Coulson  v.  Walton,  9  N.  E.  655;  Cunningham  v.  Davis, 
Pet.  (U.  S.)  62,  71;  Clarke  v.  Court-  175  Mass.  213,  56  N.  E.  21;  Thomp- 
ney,  5  Pet.  (U.  S.)  318,  344;  Jack-  son  v.  Brannon,  14  S.  C.  542;  Jack- 
son V.  Blansban,  3  Johns.  (N.  Y.)  son  v.  Christman,  4  Wend.  (N.  Y.) 
292,  3  Am.  Dec.  485;  Sweigart  v.  277;  Berry  v.  Raddin,  11  Allen 
Richards,  8  Pa.  St.  436;  Bennett  v.  (Mass.)  577;  Goodwin  v.  Jack,  62 
Runyon,  4  Dana  (Ky.)  422.  Me.  414;   White  v.  Farris,  124  Ala. 

'"Willson  V.  Betts,  4  Den.  (N.  Y.)  461,  27  So.  259.    But  see  Staring  v. 

201.  Bowen,  6  Barb.  (N.  Y.)  109;  Stroud 

"  Stephen's    Digest,    Article    88;  v.  Springfield,  28  Tex.  643. 
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as  an  ancient  doctunent,  without  proof  of  execution;  nor  does  the 
fact  that  it  has  been  recorded  change  its  character.^'' 

There  are  numerous  cases  on  the  proposition  that  the  ancient 
document  proves  itself,  and  is  admitted  without  proof  of  its  authen- 
ticity or  execution  by  calling  the  attesting  witnesses  or  by  intro- 
ducing proof  as  to  their  handwriting,  or  any  like  evidence.^^  These 
documents  not  only  dispense  with  proof  of  execution,  but,  so  far 
as  they  purport  to  show  the  exercise  of  acts  of  ownership,  arc 
evidence  of  the  existence  of  such  acts,'*  at  least  when  accompanied 
by  evidence  of  enjoyment  thereunder,  or  other  equivalent  corrobo- 
rative evidence. 

§  432.  Effect  of  alt&ratians  or  suspicious  circumstances. — ^A  ques- 
tion of  considerable  interest  and  some  difficulty  is  presented  where 
a  document  offered  in  evidence  as  an  ancient  document  bears  upon  its 
face-  evidence  of  erasures,  alterations,  or  the  like.  In  Sir  Samuel 
Warren's  "Ten  Thousand  a  Year''  an  ancient  deed  was  excluded  upon 
the  trial  of  a  case  involving  the  Yatton  estate,  because  an  erasure  ap- 
peared to  have  been  made  in  a  material  part.  This  has  been  referred 
to  as  one  of  the  mistakes  in  regard  to  the  law  so  often  found  in  novels, 
but  the  author  afterwards  undertook  to  answer  some  of  his  critics  and 
support  the  view  he  had  taken  of  the  law,  and  a  reference  to  the  book 
is  of  some  value,  at  least,  as  showing  the  opinion  of  a  lawyer  who 
occupied  a  high  position  in  his  profession,  upon  this  vexed  ques- 
tion. There  are  many  authorities  in  regard  to  alterations  in  docu- 
ments, but  very  few  in  regard  to  ancient  documents.  It  was  formerly 
held  that  a  change  in  a  deed  after  its  execution,  even  if  made  in  an 
immaterial  part  by  the  grantee,  or  in  a  material  part  by  a  stranger, 

="McArthur  v.   Morrison,  107  Ga.  Y.)    599,    602;    King   v.    Merritt,   67 

796,   34   S.   B.   205.     This  case   also  Mich.    194;    Tolman  v.   Emerson,   4 

contains  a  discussion  and  review  of  Pick.  (Mass.)  160;  Goodwin  v.  Jack, 

earlier  Georgia  cases  as  to  the  effect  62    Me.    414;    Henthorn    v.    Doe,    1 

of   something   on   the   face   of   the  Blackf.  (Ind.)  157;  Hedger  v.  Ward, 

deed  Indicating  that  it  is  not  genu-  15  B.  Mon.  (Ky.)  106;  King  v.  Sears, 

ine,  and  as  to  when  and  how  a  sup-  91  Ga.  577,  18  S.  E.  830;   Alexander 

posed  ancient  deed  may  be  attacked  v.  Wheeler,  78  Ala.  167;  Hubbard  v. 

as  forged.  Lees,  L.  R.  1  Exch.  255. 

"Winn   V.   Patterson,   9   Pet.    (U.  ^'Baeder  v.  Jennings,  40"  Fed.  199; 

S.)  663,  674;  Applegate  v.  Lexington,  Harlan  v.  Howard,  79  Ky.  373;  City 

&c.  Min.  Co.  117  U.  S.  255,  263;  Zieg-  of  Boston  v.  Richardson,  105  Mass. 

ler  V.  Houtz,  1  W.  &  S.  (Pa.)  533;  351;  see,  also,  Floyd  v.  Tewksbury, 

Doe  V.  Phelps,  9  Johns.  (N.  Y.)  169;  129  Mass.  362. 
Fatherly  v.  Waggoner,  11  Wend.  (N. 
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vitiated  the  deed,''  and  this  doctrine  was  applied  to  other  instruments 
as  well.  But  this  extreme  doctrine  was  soon  abandoned,  and  it  is 
now  generally  held  that  an  immaterial  change,  even  by  a  party,  with- 
out fraud,  or  a  material  change  by  a  stranger  will  not  vitiate  a  deed. 
In  some  jurisdictions  it  is  presumed,  in  the  absence  of  anything  to  the 
contrary,  that  the  change  was  made  at  or  before  the  time  of  executing 
the  instrument,  and  that  the  mere  fax3t  that  it  appears  to  contain 
interlineations  or  erasures  will  not  destroy  its  evidentiary  character, 
but  in  other  jurisdictions  it  is  held  that  the  burden  is  upon  the  party 
producing  it  to  explain  the  appearance  of  the  document,  at  least 
where  it  is  such  as  to  create  suspicion;  and  in  some  jurisdictions  it  is 
held  that  there  is  no  presumption  upon  the  subject,  and  that  unless 
clearly  inadmissible  it  is  for  the  jury  to  determine  from  the  evidence 
when  and  under  what  circumstances  such  alteration,  if  any,  was  made. 
The  effect  of  alterations  in  documents  generally,  however,  will  be 
elsewhere  considered,  as  we  are  here  dealing  with  ancient  documents 
only,  as  evidence.  In  a  well  known  text  book'^  it  is  said,  in  regard  to 
ancient  documents,  that  it  must  not  only  appear  that  the  instrument 
comes  from  proper  custody  but  also  "that  it  is  otherwise  free  from 
just  ground  of  suspicion," ''  and  in  most  of  the  text  books  the  rule  is 
stated  very  guardedly,  as  that  an  ancient  document  "fair  on  its  face," 
or,  "free  from  suspicion,"  proves  itself,  or  is  admissible  in  evidence 
when  ^own  to  have  come  from  proper  custody.  Starkie  says  that 
where  the  deed  labors  under  any  suspicion,  arising  from  an  erasure 
or  interlineation,  "it  is  a  matter  of  prudence  and  discretion  to  prove 
it  in  the  usual  way  by  means  of  an  attesting  witness,  if  any  be  still 
living,  or  by  proof  of  the  handwriting  of  an  attesting  witness  where 
they  are  all  dead,  in  order  to  rebut  the  unfavorable  presumption 
arising  from  an  inspection  of  the  deed,"  and  that  if  the  deed  "imports 
fraud"  this  ought  more  especially  to  be  done,  because  in  such  case 
the  presumption  arising  from  the  antiquity  of  the  deed  is  destroyed.^' 
But  there  are  many  cases  in  which  documents,  not  upon  their  face 
entirely  regular,  have  been  admitted  as  ancient  documents,  supported 

"  Plgot's  Case,  11  Coke,  27a,  is  the  "  Citing  Roe  v.  Rawlings,  7  East, 

leading  case  upon  whicli  this  doc-  279,  291. 

trine  seems  to  have  been  founded.  °'  1   Starkie  on  Ev.   §   344,   citing 

But  see  Aldous  v.  Cornwell,  L.  R.  Chettle  v.  Pound,  B.  N.  P.  255;  Bac. 

3  Q.  B.  573;  Davidson  v.  Cooper,  11  Ab.  Ev.  F.  648.    See,  also,  Ridgeley 

M.  &  W.  778,  13  M.  &  W.  343.  v.   Johnson,   11  Barb.    (N.   Y.)   527, 

"  1  Taylor  on  Ev.  §  87.  540. 
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by  the  presumption  of  due  execution  and  authenticity^"  when  coming 
from  proper  custody.  And,  it  would  seem  that,  while  alterations,  or 
even  mere  erasures  or  interlineations,  may  be  of  such  a  character  as 
to  cast  suspicion  upon  the  document  and  render  it  inadmissible  unless 
they  are  satisfactorily  explained,  yet  the  mere  fact  that  there  is  some 
erasure,  interlineation  or  other  alteration,  does  not  necessarily  have 
this  effect.*"  If  the  erasure  or  alteration  is  in  an  immaterial  part, 
or  clearly  a  mere  correction  by  the  scrivener,  or  does  not  change  the 
meaning  of  the  document,  and  does  not  appear  to  benefit  or  be  in  the 
interest  of  a  party,  but,  on  the  contrary,  appears  to  have  been  made  at 
or  before  the  time  of  the  execution  of  the  document,  as  shown  by  the 
context,  or  the  like,  and  the  instrument  is  shown  to  be  an  ancient 
document  coming  from  proper  custody,  it  ought,  it  seems  to  us, 
to  be  admitted,  in  a  proper  case,  unless  there  is  something  to 
indicate  fraud  or  to  further  throw  suspicion  upon  it  in  the  mind 
of  the  court.*^     In  a  recent  case  a  transfer  on  a  deed  was  dated 


"'Hogans  v.  Carruth,  19  Pla.  84; 
Rex  V.  Whitchurch,  7  B.  &  C.  573, 
14  B.  C.  L.  258;  Johnson  v.  Tim- 
mons,  50  Tex.  521;  Storey  v.  Flana- 
gan, 57  Tex.  649;  Holmes  v.  Coryell, 
58  Tex.  680;  Dodge  v.  Briggs,  27 
Fed.  160;  Fleming  v.  Burnham,  36 
Hun  (N.  Y.)  456;  Jackson  v.  Christ- 
man,  4  Wend.  (N.  Y.)  277,  282.  But 
see  Boyle  v.  Chambers,  32  Mo.  46; 
Fell  V.  Young,  63  III.  106;  Meegan 
V.  Boyle,  19  How.   (U.  S.)   130,  149. 

^°See  Coulson  v.  Walton,  9  Pet. 
(U.  S.)  62;  Ward  v.  Cheney,  117 
Ala.  238,  22  So.  996;  Roberts  v.  Un- 
ger,  30  Cal.  676;  Sill  v.  Reese,  47 
Cal.  294;  Tutt  v.  Morgan,  18  Tex. 
Civ.  App.  627,  46  S.  W.  122;  State 
V.  Berg,  50  Ind.  496;  Stewart  v. 
Preston,  1  Fla.  10,  44  Am.  Dee.  621; 
Piper  V.  Hardesty,  9  La.  Ann.  152, 
45  Am.  Dec.  371;  Wilson  v.  Hayes, 
4  L.  R.  A.  196,  and  note;  and  com- 
pare White  Sewing  Machine  Co.  v. 
Dakin,  13  L.  R.  A.  313,  and  note. 

"  See  Coulson  v.  Walton,  9  Pet. 
(U.  S.)  62,  78;  Treinlestown  v.  Kem- 
mis,  9  CI.  &  F.  776  (Lord  Tindal 
holding   that,    although    mutilated, 


the  deed  should  go  to  the  jury,  and 
that  while  the  mutilation  might  af- 
fect its  weight  it  did  not  affect  its 
admissibility);  McCelvey  v.  Cryer, 
8  Tex.  Civ.  App.  437,  28  S.  W.  691; 
Holt  V.  Maverick,  5  Tex.  Civ.  App. 
650;  Lewis  v.  Watson,  98  Ala.  479, 
39  Am.  St.  82.  As  to  the  practice  in 
Texas  where  forgery  is  claimed,  see 
McWhirter  v.  Allen,  1  Tex.  Civ. 
App.  649;  Pendleton  v.  Robertson 
(Tex.  Civ.  App.)  32  S.  W.  442;  Mc- 
Celvey V.  Cryer,  8  Tex.  Civ.  App. 
437,  28  S.  W.  691.  As  to  the  practice 
in  Georgia,  see  McArthur  v.  Morri- 
son, 107  Ga.  796,  34  S.  E.  205.  An- 
cient documents  are  exposed  to  the 
inspection  of  many  persons  and 
pass  through  many  hands,  and  if 
they  come  from  proper  custody  the 
burden  ought  not  to  be  upon  the 
party  producing  them  to  explain  al- 
terations or  annotations,  at  least 
where  they  are  not  of  such  a  char- 
acter or  the  circumstances  are  not 
such  as  to  create  suspicion  or  ap- 
parently affect  their  genuineness. 
See  Evans  v.  Rees,  10  Ad.  &  El.  151; 
Walls  V.  McGee,  4  Har.  (Del.)  108; 
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more  than  thirty  years  before  the  trial,  but  there  was  evidence 
that  it  had  been  changed.  It  was  offered  as  an  ancient  document, 
and  the  court,  on  appeal,  held  that  it  was  for  the  trial  judge  to 
inspect  the  paper  and  hear  such  evidence  as  might  be  offered  to 
explain  the  uncertainty,  and  to  determine  whether  it  bore  such 
marks  of  suspicion,  unexplained,  as  to  justify  its  rejection  as  an 
ancient  document,  and,  having  admitted  it,  the  jury  must  receive 
it  as  at  least  prima  facie  an  ancient  document,  and  the  burden  was 
upon  the  other  party  to  show  that  it  was  not.*" 

§  433.  Presumption  as  to  authenticity  of  a  copy. — ^A  mere  modem 
copy  of  a  supposed  ancient  deed  is  not  entitled  to  the  same  con- 
sideration and  presumption  in  favor  of  due  execution  and  authen- 
ticity as  the  original,  and,  without  proper  evidence,  cannot  well  be 
used  to  establish  the  age  and  authenticity  of  the  original.*^  Thus, 
on  an  issue  as  to  the  boundaries  of  a  lot  in  an  oyster  bed,  a  copy 
made  in  1891,  by  a  surveyor,  of  a  tracing  then  on  file  in  the  town 
clerk's  ofiSce,  and  purporting  to  have  been  made  in  1866,  is  not 
admissible  as  original  evidence  in  1900,  without  proof,  though  the 
original  tracing  has  in  the  meantime  been  destroyed  by  fire,  the 
presumption  in  favor  of  the  authenticity  of  an  ancient  document 
which  would  obtain  in  favor  of  the  original  tracing,  not  being 
applicable  to  a  copy  made  in  1891.**  But  where  a  certified  copy  from 
an  ancient  record  of  an  ancient  deed  was  offered  in  evidence,  it  was 
held  that  it  would  be  presumed  to  have  been  properly  witnessed  by 
two  witnesses,  as  the  law  required,  although  but  one  was  shown  by 
the  record.*" 

Little  V.  Herndon,  10  Wall.  26;  Ste-  been    held    admissible.      Price    v. 

vens  V.  Martin,  18  Pa.  St.  101.  Woodhouse,  3  Exch.  616;  Tucker  v. 

« Wisdom  V.  Reeves,  110  Ala.  418,  Wilkins,    4     Sim.     241;     Dodge    v. 

18  So.  13,  19.  Briggs,  27  Fed.  160. 

"Patterson  V.  Collier,  75  Ga.  419;  "Dodge   v.    Briggs,    27   Fed.    160, 

Hamilton  v.  Smith,  74  Conn.  374,  50  170.     The  court  said  that  it  would 

Atl.    884;    Schunior   v.    Russell,    83  be    presumed    that    the    recording 

Tex.  83,  95,  18  S.  W.  484.  clerk  was  dead  and  could  not,  there- 

"  Hamilton    v.    Smith,    74    Conn,  fore,  be  called  upon  to  explain,  and 

374,  50  Atl.   884.     But  upon  proper  that  he  had   omitted   the  name   of 

preliminary     proof     such     a     copy  one  of  the  witnesses,  especially  as 

might  be  received  as  secondary  evi-  he  could  not  properly  have  received 

dence.     See,  also,  Winn  v.  Patter-  it  for  record  unless  there  were  two 

son,  9  Peters  (U.  S.)   663,  667;  Mc-  witnesses.    See,  also.  Perry  v.  Clift, 

Reynolds  v.  Longenberger,  57  Pa.  20  Tex.  Civ.  App.  558,  50  S.  W.  167. 
St.    13.     And   ancient   copies   have 
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Declarations    may    be    either 
■written  or  oral. 
Knowledge  on  part  of  declar- 
ant. 

Embodied  collateral  or  Inde- 
pendent facts. 

Declarations  made  at  a  later 
time  admissible. 
Facts  to  be  established  may 
be  inferred  from  facts  stated. 
Admitted   although   witnesses 
alive  who  might  testify. 
Miscellaneous — Motive  to  fal- 
sify— Proof  of  agency. 
Probative  force. 
Court    determines    admissi- 
bility. 


§  434.    Meaning  of  term. — Declarations  against  interest  may  be 

defined  as  statements  or  entries  made  by  parties  which  are  at  variance 
with  their  interest,  and  tend  to  destroy  or  diminish  some  pecuniary 
or  proprietary  right,  of  the  one  making  the  statement,  or  impose  upon 
him  a  pecuniary  liability.*  They  are  such  as  may  be  admissible, 
after  the  death  of  the  declarant,  even  though  not  part  of  the  res 
gestae,  and  although  the  declarant  was  not  a  party  nor  in  privity 
with  the  parties  to  the  suit  or  action.    They,  therefore,  constitute  true 


'See  Humes  v.  O'Bryan,  74  Ala. 
64;    Halvorsen    v.    Moon    &    Kerr 


Lumber  Co.  87  Minn.  18,  91  N.  W. 
28. 
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exceptions  to  the  hearsay  rule,  or,  if  their  historical  development 
be  considered,  it  may  be  said  that  they  fall  within  a  coordinate  nila 
admitting  hearsay  in  certain  cases  not  covered  by  the  hearsay  rule. 

§  435.  Sistingniished  fiom  admissions,  confessions  and  othei 
declarations. — Declarations  against  interest  are  distinguished  from 
admissions  and  confessions  in  that  they  are  made  by  strangers,  against 
their  interest,  rather  than  declarations  made  by  a  party  or  privy 
against  his  own  interest,  and  received  as  direct  evidence  of  the  facts 
declared,  while  admissions  and  confessions  are  received  more  as 
waivers  of  the  proof  of  certain  facts.  Admissions  are  generally 
declarations  of  parties  and  those  identified  in  interest  with  parties, 
and  the  declarant  may  or  may  not  be  dead,  while  these  are  declarations 
made  by  strangers  since  deceased,  that  is,  by  persons  not  in  privity 
with  the  parties  to  the  proceedings.  Declarations  agaiast  interest  are 
to  be  distinguished  from  declarations  or  entries  made  in  the  regular 
course  O'f  business,  since  in  the  former  it  is  not  necessary,  as  it  is 
in  the  latter,  that  the  declarations  be  made  in  the  regular  course  of 
business,  or  be  contemporaneous  with  the  act  recorded.  So,  while 
declarations  against  interest  may  be  part  of  the  res  gestae,  it  is  not 
essential  that  this  should  be  the  case. 

§  436.  The  rulci — Declarations  made  by  persons  who  possessed  pe- 
culiar means  of  knowing  the  matter  stated,  and  had  no  interest  to  mis- 
represent it,  are  admissible  in  evidence  when  pertinent  and  relevant, 
whether  made  orally  or  in  writiug,  provided,  first,  that  the  declarant 
is  dead,  and  secondly,  that  such  declarations  were  opposed  to  the  declar- 
ant's pecuniary  or  proprietary  interest.^  They  embrace  entries  in  books, 

'Bowen  v.   Chase,  98  U.  S.  254;  App.    58;    Mahaska   County  v.   In- 

Taylor  v.    Gould,   57   Pa.   St.    152;  galls,  16  Iowa,  81;  Hosford  v.  Rowe, 

Chenango  Bridge  Co.   v.   Paige,   83  41  Mtnn.  245;    Hinkley  v.  Davis,  6 

N.  Y.  178;  Bartlett  v.  Patton,  33  W.  N.  H.  210,  25  Am.  Dec.  457;  White 

Va.  71,  10  S.  E.  4;.  Hart  v.  Kendall,  v.  Chouteau,  1  B.  D.  Smith  (N.  Y.), 

82  Ala.  144;  Georgia  R.  Co.  v.  Fitz-  493,  497;   Trego  v.  Huzzard,  19  Pa. 

gerald,  108  Ga.  507,  34  S.  B.  316,  49  St.  441;    Cruger  v.  Daniel,  McMull. 

L.  R.  A.  175;  Higham  v.  Ridgway,  Bq.  (S.  Car.)  157;  Gilchrist  v.  Mar- 

10  East,  109;   2  Smith  L.  Cas.  361;  tin,  Bailey  Eq.   (S.  Car.)   492;   Hei- 

Sussex  Peerage  Case,  11  CI.  &  F.  85.  denheimer  v.  Johnston,  76  Tex.  200, 

See,  also,  articles  in  33  Alb.  L.  Jour.  13  S.  W.  46;  Quinby  v.  Ayres  (Neb.) 

84;  3  Am.  L.  Reg.  (N.  S.)  641.   And  95  N.  W.  464;  note  in  94  Am.  St.  673, 

see  Field  v.  Boynton,   33  Ga.   239;  et  seq. 

McLeod  V.  Swain,  87  Ga.  156,  13  S.  But   see   as   to   oral   declarations 

B.  315;   Frlberg  v.  Donovan,  23  111.  against  pecuniary  interest  in  Mass- 
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and  all  other  written  or  oral  declaxations  of  facts  made  under  the 
above  conditions. 

§  437.  Illustrative  cases. — A  few  recent  cases,  in  addition  to  those 
cited  in  s.upport  of  the  statement  of  the  rule,  will  serve  to  show  its 
application.  Thus,  in  an  action  to  recover  damages  for  loss  by  fire 
claimed  to  have  been  caused  by  the  negligence  of  the  defendant,  a 
lumber  company,  in  starting  the  fire  on  its  premises,  oral  declarations 
of  an  employ^  of  the  plaintiff,  since  deceased,  made  to  a  third 
person  about  two  weeks  after  the  fire  that  he  had  accidentally 
started  the  fire  on  the  plaintiff's  own  premises,  were  held  admissible 
under  the  rule.*  So,  in  a  proceeding  to  partition  the  realty  of  a 
decedent  among  his  children,  it  was  held  that  his  declaration  that 
he  had  not  advanced  anything  to  a  particular  child  was  competent 
in  favor  of  such  child  on  the  ground  that  it  was  a  declaration 
against  the  interest  of  the  decedent.*  But  in  a  similar  case  where 
the  question  was  as  to  whether  property  had  been  received  by  some 
of  the  heirs  as  an  advancement  of  a  gift,  it  was  held  that  a  declaration 
of  the  owner,  since  deceased,  made  several  years  after  the  trans- 
action, that  it  was  a  gift,  was  not  admissible  as  it  was  neither  part 
of  the  res  gestae  nor  a  declaration  against  interest."  In  another  case, 
notwithstanding  the  well  settled  rule  that  a  tenant  cannot  dispute  his 
landlord's  title,  declarations  by  one  whom  a  party  had  placed  in  pos- 
session as  a  purchaser  under  an  oral  contract,  and  who  had,  in  fact, 
paid  for  the  land  but  died  before  receiving  a  deed,  were  held  admis- 
sible as  tending  to  defeat  the  claim  of  adverse  possession  based  on 
such  occupancy,  the  declarations  being  made  on  the  land  during  such 
occupancy,  and  being  to  the  effect  that  such  occupation  was  not 

achusetts,   Lawrence  v.   Kimball,   1  'Waddell  v.  Waddell,  87  Mo.  App. 

Met.     (Mass.)     524;     Framlngiiam  216.     See,  also,  German  Ins.  Co.  v. 

Mfg.     Co.     V.     Barnard,     2     pick.  Bartlett,  188  111.  165,  58  N.  E.  1075 

(Mass.)    532.  (declarations   of   deceased   husband 

'  Halvorsen     v.     Moon     &     Kerr  that  he  bought  property  with  wife's 

Lumber    Co.    87    Minn.    18,    91    N.  money   and   held   it   as   trustee  for 

W.  28.     See,  also,  Scott  County  v.  her).    Dean  v.  Wllkerson,  126  Ind. 

Fluke,  34  la.   317;    Dixon  v.  Union  338,  26  N.  E.  55;  Clements  v.  Hood, 

Iron  Works  (Minn.),  97  N.  W.  375.  57  Ala.  459;  West  v.  Bolton,  23  Ga. 

See,  also,  for  case  holding  declara-  531;   Saffold  v.  Home,  72  Miss.  470, 

tions  of  deceased  partner  admissl-  18  So.  433. " 

ble  in  an  action  by  the  surviving  °  Thistlewaite  v.  Thistlewalte,  132 

partner  against  third  persons,  Card  Ind.   355,   31  N.  E.   946.     See,  also, 

V.  Moore.  74  N.  Y.  S.   18,  68  App.  Duff  v.  Leary,  146  Mass.  533,  16  N. 

Div.  327.  E.  417. 
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adverse  to  the  record  owner.'  In  still  auother  case  the  gift  and 
delivery  of  an  insurance  policy  were  held  to  be  provable  by  the 
declarations  of  the  donor,  since  deceased;'  but  the  contrary  is  held 
in  another  recent  case.*  Examples  of  written  declarations  under  the 
rule  are  found  iu  another  section,^  but  a  recent  case  is  of  importance 
in  this  connection,  although  all  parties  claimed  under  the  same  instru- 
ment and  no  objection  seems  to  have  been  made  as  to  whether  it  was 
the  best  evidence.  A  man  died  owning  community  property  with  his 
wife,  and  leaving  such  wife  and  a  child  claiming  to  have  been 
adopted  by  him.  The  wife  afterwards  died  leaving  a  wiU  in  which  she 
recognized  the  child  as  an  heir  of  her  husband  and  stated  that  she 
was  an  adopted  daughter;  and  it  was  held,  in  an  action  by  the  latter 
against  devisees  under  the  will,  that,  this  was  an  admission  against 
the  interest  of  the  testatrix,  sufBeient,  in  the  absence  of  other  evidence, 
to  establish  the  fact  of  such  adoption.^" 

§  438.  Groiuid  of  admissibility. — Since  such  declarationfl  are 
against  the  interest  of  the  party  who  made  them  they  are  con- 
sidered as  probably  true  and  reliable,  for  it  is  presumed  that  a 
party  would  not  make  statements  detrimental  to  his  own  pecuniary 
interests  unless  they  were  true.^^  Falsehood  is  rendered  still  more 
unlikely  from  the  fact  that  the  declaration  is  not  receivable  in 
evidence  until  after  the  death  of  the  one  who  made  the  statement; 
and  even  after  the  death  any  sinister  motive  for  making  the  statement 
may  be  shown.  Another  ground  for  the  admission  of  this  evidence, 
aside  from  the  improbability  of  its  falsehood  as  above  pointed  out, 
is  the  necessity  of  the  case,  that  is,  such  declarations  are  often  the 
only  mode  of  proof  available,  and  often  great  inconvenience  would 
result  from  the  exclusion  of  the  evidence. 

§  439.  Ge^neral  statement  as  to  limitations. — There  are  certain 
limitations  upon  this  class  of  evidence.     There  are  some  limitations 

•  WalsU   V.   Wheelwright,   96  Me.  » See  post  %.  445. 

174,   52   Atl.   649.     But   see  Papen-  "White  v.  Holman,  25  Tex.  Civ. 

dick  v.  Bridgwater,  5  El.  &  Bl.  166.  App.  152,  60  S.  W.  437.     See,  also, 

'  Lord  V.   New   York  L.   Ins.   Co.  Govin  v.  De  Miranda,  140  N.  Y.  474, 

95  Tex.  216,  66  S.  W.  290,  56  L.  R.'  35  N.  E.  626. 

A.  596.  See,  also.  Dean  v.  Wilker-  "Framingham  Mfg.  Co.  v.  Bar- 
son,  126  Ind.  338,  26  N.  E.  55;  nard,  2  Pick.  (Mass.)  532;  Hinkley 
Pritchard  v.  Pritchard,  69  Wis.  373,  v.  Davis,  6  N.  H.  210;  Baker  v.  Tay- 
34  N.  W.  506.  lor,    54    Minn.    71,    55    N.    W.    823; 

'Chambers  v.  McCreery,  106  Fed.  Scott   v.    Crouch,   24   Utah,   377,   67 

368.  Pac.   1068,  1071. 
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upon  the  declarations  themselves  and  others  upon  the  declarant.  The 
following  may  be  classed  under  the  former  head :  1.  The  adverse  inter- 
est must  appear ;  2.  The  declaration  must  be  against  the  pecuniary  or 
proprietary  iuterest  of  the  declarant.  It  is  also  held  in  some  juris- 
dictions that,  if  the  declaration  contains  both  disserving  and  self-serv- 
ing statements,  the  disserving  must  preponderate.  As  to  the  declarant 
himself  there  are  two  qualifications:  1.  The  declarant  must  be  dead; 
2.  The  declarant  must  possess  the  interest  and  presumably  have 
knowledge  at  the  time  he  made  the  declaration.  In  a  recent  case  the 
rule  and  its  limitations  are  thus  stated  in  substance:  Declarations, 
whether  verbal  or  written,  made  by  a  deceased  person,  as  to  facts 
presumably  within  his  knowledge,  if  relevant  to  the  matter  of  inquiry, 
are  admissible  in  evidence  as  between  third  parties  when  it  appears 
that  the  declarant  is  dead,  that  the  declaration  was  against  his 
pecuniary  interest,  that  it  was  of  a  fact  in  relation  to  a  matter  of 
which  he  was  personally  cognizant,  and  that  the  declarant  had  no 
probable  motive  to  falsify  the  fact  declared.^^ 

§  440.  Adverse  interest  must  appear. — The  adverse  interest  should 
be  evident,  either  in  the  nature  of  the  case  or  from,  other  proof.^' 
The  question,  however,  is  as  to  the  adverse  interest  at  the  time  the 
declaration  was  made  rather  than  as  to  whether,  on  account  of 
matters  subsequently  arising,  it  would  still  be  against  interest  if 
made  at  the  time  it  is  sought  to  be  introduced.  And  it  would  seem 
that  if  the  declaration  appeared  to  be  against  the  interest  of  the 
declarant  at  the  time  it  was  made,  it  could  not  be  rendered  inad- 
missible by  introducing  other  evidence  showing  from  subsequent 
occurrences  that  it  was  not  in  reality  against  the  declarant's  interest 
at  the  time  it  was  made,  although  he  supposed  that  it  was.^* 

§  441.     Must    be    against    pecuniary    or    proprieitary    interest. — 

Another  limitation  upon  such  declarations  is  that  the  declaration 
must  be  against  the  pecuniary  or  proprietary  interest  of  the  person 

"Halvorsen    v.     Moon    &    Kerr  408,  420,  per  Parke,  J.;  Higham  v. 

Lumber  Co.  87  Minn.  18,  91  N.  W.  Rldgway,   10   East,   109;    Barker  v. 

28,    following,    in    substance,    the  Ray,    2    Russ.    63,    76.      See,    also, 

statement   in   Baker  v.   Taylor,   54  Lamar  v.  Pearre,  90  Ga.  377,  17  S. 

Minn.  71,  55  N.  W.  823,  and  Mahas-  E.    92;    Blalock   v.    Miland,   87   Ga. 

ka  County  v.  Ingalls,  16  la.  81.   See,  573. 

also,    Gilchrist    v.    Martin,    Bailey  "See  Turner  v.  Dewan,  41  U.  0. 

Eq.    (S.    Car.)    492.  Q.  b.   3€1. 

"Marks  v.  Lahee,  3  Bing.  N.   C. 
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making  it.^°  A  statement  is  against  peeimiary  interest  when  it 
tends  to  lessen  the  pecuniary  value  of  property  of  the  declarant,  or 
imposes  upon  him  pecuniary  responsibility.  It  is  against  proprietary 
interest  when  its  tendency  is  to  cast  doubts  upon  the  ownership  of 
property  by  the  person  making  the  declaration.^^  A  mere  apprehen- 
sion of  penal  consequences  is  generally  held  insufficient.'^  But  it 
has  been  held,  on  the  other  hand,  in  an  action  "against  a  post- 
master for  negligence  in  permitting  money  to  be  stolen  from  the 
office,  that  the  confession  of  a  deceased  person  that  he  had  stolen  the 
money  was  admissible  in  evidence.'*  The  interest  must  be  a  present 
pecuniary  or  proprietary  interest  and  not  one  dependent  solely  upon 
some  contingency.  For  example,  an  entry  admitting  the  receipt  of  cases 
of  goods  was  held  not  against  interest  since  it  would  make  the  party 
liable  upon  some  contingency,  that  is,  only  in  the  event  the  goods 
were  lost.'^  But  the  courts  wiU  not  nicely  weigh  the  pecuniary  in- 
terest, and  it  is  generally  sufficient  if  there  is  clearly  a  pecuniary 
interest  to  any  extent.""  Declarations  of  persons  in  possession  of 
land  in  disparagement  of  their  title  are  admissible  as  evidence.  As 
said  in  some  of  the  earlier  cases,  possession  is  prima  facie  evidence 
of  seisin  in  fee  simple,  and  the  declaration  of  the  one  in  possession 
that  he  is  tenant  to  another,  makes  most  strongly  against  his  own. 
interest,  and  consequently  is   admissible."'     And  where  a  husband 

"  Hosford  V.  Rowe,  41  Minn.  245,  missible,  Gunn  v.  Thruston,  130  Mo. 

247;   Bartlett  v.  Patton,  33  W.  Va.  339,     32     S.     W.     654;     Autrey     v. 

71;  Poorman  v.  Miller,  44  Cal.  269;  Autrey,  37  Ala.  614;  McDearman  v. 

Helm  V.  State,  67  Miss.  562,  572,  7  Hodnett,   83   Va.   281,   2   S.   E.   643. 

So.    487;    Commonwealth   v.    Dens-  "Barker  v.  Ray,  2  Russ.  63,  76. 

more,    12    Allen    (Mass.)    535,    537;  "Mahaska  County  v.   Ingalls,   16 

Tate  V.  Tate's  Ex'r,  75  Va.  522,  532;  Iowa,  81;  Bird  v.  Hueston,  10  Ohio 

Hart  V.  Kendall,  82  Ala.  144,  3  So.  St.    418;    Sussex   Peerage    Case,    11 

41;   Coleman  v.  Frazier,  4  Rich.  L.  CI.  &  F.  85. 

(S.  C.)  147,  153;  Western  Maryland  _  "Coleman  v.  Frazier,  4  Rich   L. 

R.  Co.  V.  Manro,  32  Md.  280;  Ellis  v.  (S.  Car.)  146,  53  Am.  Dec.  727. 

Newell,  120  la.   171,  94  N.   W.   463  "Smith  v.  Blakey,  L.  R..  2  Q.  B. 

(subsequent  declarations  of  grantor  326. 

showing  gift  held  inadmissible  and  ^'Oirett  v.   Corser,   21  Beav.   52; 

authorities  cited  showing  that  even  Richards  v.  Gogarty,  I.  R.  4  C.  L. 

if  a  pecuniary  interest  is  involved  300;  Flood  v.  Russell, '29  L.  R.  Ir.  91. 

such  declarations  are  not  generally  =^Doe  v.   Langfield,   16  M.   &  W. 

received  where  title  of  third  person  497,    513;    Gery   v.   Redman,    L.    R. 

is   involved).     But   see   as   to   such  1  Q.  B.  D.  161;  Rex  v.  Birmingham, 

declarations   as   the  last  being  ad-  31  L.  J.  M.   C.   63;   Pike  v.   Hayes, 


L§    442.  DECLARATIONS  AGAINST  INTEREST.  538 

bought  land  with  his  wife's  money,  taking  title  in  his  own  name, 
his  declarations  as  to  whose  money  was  used,  made  contemporane- 
ously with  a  note  and  declaration  of  trust  to  her,  were  held  compe- 
tent evidence  as  declarations  against  interest,  in  an  action  by  subse- 
quent creditors  to  set  aside  a  conveyance  of  the  land  to  his  wife, 
thereafter  made.^^  There  are  some  declarations  concerning  land 
or  proprietary  interests,  however,  which  must  be  distinguished  from 
the  cIbbs  which  we  are  now  considering.  Declarations  about  bound- 
aries, by  deceased  persons,  are  admitted,  not  under  this  head  but 
tm.der  a  variation  of  the  rule  about  reputation  as  to  boundaries."' 
Some  examples  of  declarations  or  entries  that  are  admissible  under 
this  head  are  the  following:  receipts  given  for  payments  of 
money,"*  entries  in  books  of  account  showing  that  money  has  been 
received,"'  or  showing  that  services  have  been  performed,""  or  that  an 
indebtedness  exists."' 

§  442.  Disserving  and  self-searving  statements. — ^Where  there  is  a 
self-serving  interest  in  the  declaration,  and  also  a  disserving  interest, 
the  declaration  or  entry  is  admissible  if  the  disserving  interest  pre- 
ponderates."* This  is  a  safe  statement  of  the  rule,  so  far  as  the 
question  now  under  consideration  is  concerned,  but  the  authorities 
cited  in  its  support  hold  or  intimate  that  the  declaration  is  not 
admissible  unless  the  disserving  character  of  the  declaration  pre- 
ponderates. As  to  this,  there  is  more  doubt,  and  the  authorities 
are  to  some  extent  conflicting.  Much  must  depend  upon  the  par- 
ticular declaration  and  circumstances  of  the  ease  in  question."    Of 

14  N.  H.  19;   Perkins  v.  Towle,  59  "Taylor  v.  Gould,  57  Pa.  St.  152, 

N.  H.  583;  Melvin  v.  Bullard,  82  N.  156;  Field  v.  Boynton.  33  Ga.  239. 

C.  33,  37;  Smith  v.  Martin,  17  Conn.  "  Middletoa   v.    Melton,   10   Barn. 

399;   Potter  v.  Waite,  55  Conn.  236,  &  C.  317;  Heidenheimer  v.  Johnson, 

10  Atl.  563;  West  Cambridge  v.  Lex-  76  Tex.  200,  13  S.  W.  46. 

ington,  2  Pick.  (Mass.)  536;  see  also  "  Chase  v.  Smith.  5  Vt.  556,  559. 

Humes  v.  Proctor,  151  N.  Y.  520,  45  "  Peace    v.    Jenkins,    10    Ired.    L. 

N.  B.  948;  Lyon  v.  Ricker,  141  N.  Y.  (N.  C.)  355  Bartlett  v.  Patton,  33  W 

225,  36  N.  E.  189;  Ward  v.  Cochran,  Va.  72,  82,  10  S.  E.  21. 

71  Fed.  127;  Pry  v.  Stowers,  92  Va.  ^'Massey  v.  Allen,  L.  R.  13  Ch.  D. 

13,  22  S.  E.  500;  High  v.  Pancake,  42  558,  562;  Ganton  v.  Size,  22  U.  C.  Q. 

W.  Va.  602,  26  S.  B.  536.  B.   473,   483;    Freeman  v.  Brewster, 

''  German  Ins.  Co.  v.  Bartlett,  89  93  Ga.  648,  21  S.  B.  165.     And  see, 

111.  App.   469.  Raines  v.  Raines,  30  Ala.  428;  Tay- 

==■  See  ante  §§  385,  398,  et    seq.  lor  v.  Wltham,  L.  R.  S  Ch.  D.  605. 
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course,  if  it  appears  that  the  declaration,  as  a  whole,  was  intended 
to  be  self-serving,  or  that  there  was  a  motive  to  falsify,  it  would 
be  inadmissible;  and  so,  where  the  effect  of  endorsing  a 
receipt  of  money  upon  a  note,  or  the  like,  at  a  certain  time  would 
be  to  take  it  out  from  within  the  bar  of  the  statute  of  limitations  and 
thus  benefit  the  declarant,  the  declaration,  even  though  otherwise 
prima  facie  against  interest,  would  be  inadmissible  ia  the  absence 
of  other  evidence.^"  But  if  prima  facie  against  the  interest  of  the 
declarant  the  declaration  is  generally  admissible,  even  if,  under  certain 
contingencies,  it  might  afterwards  turn  out  to  his  advantage.  As 
said  in  one  case,  "it  is  not  to  be  supposed  that  a  creditor  would  so 
far  mistake  his  interest  as  to  sacrifice  a  part  of  his  debt  to  save 
the  residue,  when  no  part  of  it  was  in  danger.'""  So,  although  there 
is  conflict  upon  the  subject,  it  would  seem  that  if  the  declaration 
appears  to  be  against  interest  in  some  parts,  it  may  be  admissible,  at 
least  as  to  such  parts  and  all  that  is  explanatory  of  or  properly  con- 
nected with  them,  notwithstanding  some  of  such  matters  are  not 
against  iaterest,  and  that  the  mere  fact  that  the  statements  against 
interest  do  not  preponderate,  while  often  a  decisive  consideration, 
wiU  not  necessarily  operate  in  all  cases  to  exclude  the  declaration,  as, 
for  instance,  where  an  entry  is  part  of  a  general  account  which 
shows  a  balance  in  favor  of  the  declarant.'^ 

§  443.  Declarant  must  be  dead. — It  is  a  prime  requisite  to  the 
admission  of  this  evidence  that  the  declarant  be  dead.^^  It  is  not 
sufficient  for  the  admission  of  declarations  against  interest  that  the 

"  Gleadow  V.  Atkin,  1  Cromp.  &  M.         "Fitch  v.  Chapman,  10  Conn.  8; 

410,  422;  Searle  v.  Lord  Barrington,  Lowry  v.  Moss,  1  Strobh.  L.  (S.  Car.) 

2   Stra.   826;    Eoseboom  v.   Billing-  63;   Davis  v.  Fuller,  12  Vt.  178,   36 

ton,  17  Johns.   (N.  Y.)   182;   Beatty  Am.   Dec.   334;    Currier  v.   Gale,   14 

v.  Clement,  12  La.  Ann.  82;  Libby  Gray  (Mass.)  504;  Mahaska  County 

V.    Brown,    78    Me.    492.     See    also  v.  Ingalls,  16  Iowa,  81,  95;  Trommel 

Chamberlain    v.    Chamberlain,    116  v.   Hudmon,   78  Ala.  222;    Harrison 

111.  480,  6  N.  B.  444.  v.  Blades,  3  Camp.  457;   Stephen  v. 

"Addams  v.   Seitzinger,   1  Watts  Gwenap,  1  Moody  &  R.  120;  Lowry 

&  S.  (Pa.)  243.  V.  Moss,  1  Strob.  (S.  C.)  63. 

'"  Rowe  V.  Brenton,  3  Man.  &  R.         See    also    the    following    cases 

133,  267;  Williams  v.  Geaves,  8  C.  &  where   there    seems    to   be   a   ten- 

P.  592.    See  also  to  the  same  effect  dency   to   extend   the   eixception  to 

Raines  v.  Raines,  30  Ala.  428;  Tay-  cases  of  absolute  incapacity:   Fitch 

lor  V.  Witham,  L.  R.  3  Ch.  D.  605;  v.  Chapman,  10  Conn.  8;  Harriman 

Higham  v.  Ridgw'ay,  10  East,  109;  v.  Brown,  8  Leigh  (Va.)   697,  713. 
Davies  v.   Humphreys,  6   M.   &  W. 
153;   2  Smith  Lead,  case  286,  233. 
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person  who  made  them  cannot  be  produced  on  the  witness  stand, 
but  his  death  must  be  shown.'' 

1 444.  Declarant  must  possess  the  interest  at  the  time  he  makes 
the  declaration. — Declarations  made  prior  to  the  acquiring  of  the 
interest^  or  after  parting  with  it,  are  not  admissible.'*  This  would 
seem  necessarily  to  follow,  ordinarily,  at  least,  from  the  require- 
ment that  the  declaration  must  be  against  the  interest  of  the  declar- 
ant, although  the  question  has  usually  arisen  between  privies  or 
parties  who  have  succeeded  to  the  interest  of  the  declarant.  So, 
it  has  been  held  that  the  interest  must  not  be  a  mere  contingent 
interest  depending  upon  the  happening  of  some  remote  event.'"  But, 
as  stated  in  another  section,  it  is  not  essential  that  the  declaration 
should  be  made  at  the  exact  time  of  the  transaction  to  which  it 
relates.'"* 

§  445.    The  declarations  may  be  either  written  or  oral. — The 

declarations  may  be  oral  or  written,  and  if  written  may  be  in  private 
papers  or  books,  or  in  public  papers  or  books.  The  written  declara- 
tions or  entries  are  more  frequent  than  oral  statements,  but  the 
principle  is  the  same  with  respect  to  both.'*  The  legal  incidents  of 
the  declarations  are  the  same,  whether  they  are  by  parol  or  in 
writing.'^     And  there  is  no  particular  limitation   as  to  the  form 

"Phillips  V.  Cole,  10  Ad.  &  El.  ==*  Post  §  448. 
106;  Currier  v.  Gale,  14  Gray  "Bartlett  v.  Patton,  33  W.  Va.  72, 
(Mass.)  504,  77  Am.  Dec.  343;  Rand  10  S.  E.  21;  Mahaska  County  v.  In- 
v.  Dodge,  17  N.  H.  343;  Griffiths  v.  galls,  16  Iowa,  81;  Regina  v.  Over- 
Sauls,  77  Tex.  630;  Harriman  v.  seers  of  Birmingham,  1  Best  &  S. 
Brown,  8  Leigh  (Va.)  697;  Church-  763,  772;  Field  v.  Boynton,  33  Ga. 
man  v.  Robinson,  93  Ga.  731,  20  S.  239. 

E.  215;  Mahaska  County  v.  Ingalls,  In   Massachusetts   it   seems  that 

16  Iowa  81.    But  see  Union  Bank  v.  oral  declarations  against  pecuniary 

Kilapp,  3  Pick.   (Mass.)  96,  15  Am.  interests  are  not  admissible,  though 

Dec.    181;    Harriman   v.    Brown,    8  the  exception   is   recognized  as  to 

Leigh   (Va.)   697;    Griffith  v.  State,  written  entries  (Lawrence  v.  Klm- 

(Tex.),  14  S.  W.  230.  'ball,  1  Mete.  524);   but  oral  declar- 

"Hutchins  V.  Hutchins,  98  N.  Y.  ations  against  proprietary  interests 

56,  64;   Holmes  v.  Roper,  141  N.  Y.  are    admitted    (Marey    v.    Stone,    8 

64,  67,  36  N.  E.  180;   Beedy  v.  Ma-  Cush.  4). 

comber,  47  Me.  461;  Royal  v.  Chand-  "White  v.  Chouteau,  10  Barb.  (N. 

ler,  79  Me.  265,  9  Atl.  615.  See  also  Y.)  202;  Mahaska  County  v.  Ingalls, 

Chamberlain    v.    Chamberlain,    116  16  Iowa,  '81;  Coleman  v.  Frazier,  4 

111.  480,  6  N.  B.  444.  Rich.   L.    (S.   C.)    147;    Furdson  r. 

■»  Smith  V.  Blakey,  L.  R.  2  Q.  B.  Clogg,  10  M.  &  W.  572. 
326.  ■ 
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of  the  declarations.  They  may  be  in  public  or  private  instruments." 
Examples  of  written  statements  are  those  found  in  books  of  ac- 
count, in  books  of  collectors  of  taxes,  stewards,  bailiffs,  or  receivers, 
subject  to  the  inspection  of  others,  and  in  which  the  first  entry  is 
a  charge  by  the  declarant  against  himself  of  money  received." 
Entries  in  private  books,  although  held  in  the  custody  of  the  owner, 
are  admissible  if  they  acknowledge  the  payment  of  money  due  to 
the  entrant,  or  if  he  charges  himself  with  having  received  money 
on  account  of  a  third  person.*"  Oral  declarations  are  most  fre- 
quently offered  in  cases  where  persons  in  possession  of  real  estate 
have  made  statements  as  to  the  nature  of  their  interest.  Oral 
declarations  against  interest  concerning  land  have  been  held  to  be 
admissible,  on  the  ground  that  they  were  part  of  the  res  gestae. 
This,  however,  is  not  the  true  basis  of  the  admission,  for  were  that 
the  case  there  would  be  no  reason  why  declarations  in  support  of 
title,  as  well  as  those  disparaging  it,  should  not  be  admissible,  but 
it  is  settled  otherwise. 

§  446.  Knowledge  on  part  of  declarant. — It  is  essential  that  the 
declarant  should  have  possessed  competent  knowledge  of  the  facts, 
or  that  the  circumstances  were  such  that  he  may  be  presumed  to  have 
known  them,  as,  for  instance,  where  it  was  his  duty  to  know  them. 
It  is  not,  however,  always  necessary  that  the  fact  should  be  shown 
to  have  been  stated  on  the  actual  personal  knowledge  of  the  declar- 
ant, but  it  is  generally  sufficient  if  it  is  his  duty  to  know.  For 
example,  where  a  person  was  liable  to  his  employers  for  the  amount 
of  merchandise  received,  and  he  made  his  entries,  not  on  personal 
knowledge,  but  upon  reports  made  to  him  by  others,  it  was  held 
that  such  entries  were  admissible  against  all  persons,  and  that, 
although  he  gained  his  information  by  hearsay,  this  fact  only  affected 
the  weight  of  the  testimony  and  not  its  admissibility.*^  But  declara- 
tions have  been  rejected  where  it  was  not  necessarily  the  declarant's 
duty  to  know.*^  Por  example,  where  declarations  were  intro- 
duced to  prove  that  certain  work  was  done  for  and  at  the  request 

"  Bingham  v.  Hyland,  53  Hun  (N.  "  Higham    v.    Ridgway,    10   East, 

y.)  631;  Clapp  v.  Bngledow,  72  Tex.      109. 

252;  See  Framingham  Mfg.  Co.  v.  *•  Crease  v.  Barrett,  1  Cromp.  M. 
Barnard,  2  Pick.   (Mass.)  532.  &  R.  919.    See  also  Clapp  v.  Engle- 

"  Barry   v.    Bebbington,    4   T.    R.      dow,  72  Tex.  252,  10  S.  W.  462. 
514;   Middleton  v.   Melton,  10  B.  &         "Bird    v.    Hueston,    10    Ohio    St. 
C.   317;    Doe  v.   Cartwright,   Ry.   &      418,  428;  Arbuckle  v.  Templeton,  65 
M.  62.  Vt.   205.     See  also  White  v.   Chou- 
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of  an  intestate,  it  was  held  that  the  fact  that  the  person  whose 
declarations  were  introdnced  was  shown  to  be  the  son  of  the  intes- 
tate, and  in  addition,  his  attorney-at-law  and  agent,  and  very  closely 
acquainted  with  his  business,  was  not  sufificienit  to  render  his  declara- 
tions admissible,  and  they  were  rejected.*" 

§  447.  Embodied  collateral  or  independent  facts. — The  declara- 
tion, if  admissible  at  all,  is  generally  admissible  as  an  entirety,  in- 
cluding collateral  statements  not  in  themselves  against  interest. 
So  it  often  happens  that  the  words  which  are  against  interest  may 
form  only  a  small  portion  of  a  statement  or  an  entry,  yet  because 
the  statement  against  interest  is  contained  therein,  the  whole  may 
b-e  admissible.  But  such  statements  must  be  part  of  the  same  entry, 
or  referred  to  in  it,  or  must  be  necessary  to  explain  the  entry.** 

As  is  often  stated,  the  declaration  is  evidence  of  all  that  it  states. 
If  there  is  something  clearly  against  interest  in  the  entry,  then  the 
whole  entry  is  generally  admissible.  As,  for  example,  an  entry  in  a 
book  kept  by  a  man  mid-vsdfe  and  marked  paid  in  his  ledger,  was 
admitted  to  prove  the  date  of  the  birth.**  And  so  where  one  entry 
admitted  the  payment  of  money,  and  another  referring  to  the  former, 
alleged  a  custom,  both  entries  were  received.*"  Here  the  entry  as 
to  the  custom  was  no^;  in  itself  against  the  interest  of  the  declarant, 
yet  -there  being  embodied  therein  a  declaration  against  interest  ag 
to  the  payment,  the  whole  of  the  declaration  was  admissible,  includ- 
ing the  portion  not  against  interest.  So  a  receipt  has  been  received 
as  evidence  of  all  statements  contained  therein.*^  But  entries  made 
at  a  separate  and  subsequent  time  cannot  be  regarded  as  brought 
in  by  the  previous  declaration;*^  and  it  is  sometimes  said  that  the 
disserving  statements  must  preponderate.     At  all  events  it  must  not 

teau,  1  E.  D.  Smith  (N.  Y.)  493,  497;  Middleton  v.  Melton,  10  Bam.  &  C. 

Friberg  v.  Donovan,  23  111  App.  58,  317;  Doe  v.  Cartwrlght,  1  Car.  &  P. 

62.  218;    Warren  v.   Greenville,  2  Stra. 

"Bird    v.    Hueston,    10    Ohio    St.  1129;   Lamar  v.  Pearre,  90  Ga.  377, 

418,  428.  17  S.  E.  92;   In  re  Grade's  Estate, 

"  Livingston  v.  Arnoux,  56  N.  Y.  158  Pa.  St.  521,  27  Atl.  1083. 

507;    McDonald   v.   Wesendonck,   62  "Stead  v.  Heaton,  4  T.  R.  669. 

N.  Y.  S.  764,  30  Misc.  R.  601.  "Taylor  v.  Witham,  L.  R.  3  Ch. 

•=  Higham    v.    Ridgwdy,    10   East,  D.  605,  608. 

109.    See  also  Lassone  v.  Boston  &c.  "  Doe  v.  Tyler,  4  Moo.  &  P.  377, 

R.   Co.   66   N.   H.   345,   24   Atl.   902;  381;    Knight  v.  Waterford,   4  Y.  & 

Augusta   V.    Windsor,    19    Me.    317;  C.  283,  294;   Doe  v.  Beviss,  7  C.  B. 

Leland  v.   Cameron,   31  N.   Y.   115;  456,  504. 
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appear  that  the  declaration,  as  a  ■vsrhole,  was  really  intended  to  be 
self-serving. 

§  448.  Declarations  made  at  a  later  time  admissible. — Declara- 
tions may  be  admissible  whether  they  were  made  at  the  time  of  the 
occurrence  of  the  fact  declared  or  at  a  later  time.^'  And  it  has  been 
held  that,  if  the  declarant  had  no  probable  motive  to  falsify,  the 
mere  fact  that  they  were  made  post  litem  motam,  or  after  a  con- 
troversy arose,  will  not  necessarily  exclude  them.^"  This  fact,  it 
was  said,  might  tend  to  show  a  motive  to  falsify,  but  each  case 
must  depend  largely  on  its  own  circumstances,  and  as  it  appeared 
that  it  would  have  no  such  tendency  in  the  case  in  question,  and 
that  the  declaration  was  against  the  pecuniary  interest  of  the  de- 
ceased, it  was  held  admissible. 

§449.  Pact  to  be  established  may  be  inferred  from  the  facts 
stated. — ;The  fact  to  be  established  may  sometimes  be  inferred  from 
the  facts  stated.  For  example,  an  entry  of  payment  for  drawing 
a  paper  has  been  admitted  as  evidence  that  the  paper  was  really 
drawn  on  the  same  day.^*  But  this  doctrine  should  not  be  unduly 
extended. 

§  450.    Admissible  althoug'li  witnesses  alive  who  might  testify. 

The  fact  that  there  are  witnesses  alive  who  might  be  called  to 
testify  to  those  facts  contained  in  the  declaration,  does  not  render 
it  inadmissible.  Such  fact,  however,  might  affect  the  weight  to 
be  given  such  declaration.^^  The  rule,  in  respect  to  the  admissibility 
of  such  declarations,  notwithstanding  the  evidence  of  living  wit- 
nesses might  be  obtained,  is  the  same  as  in  pedigree  eases.^^ 

§  451.  Miscellaneous — ^In  some  jurisdictions  a  further  limitation 
that  no  motive  to  falsify — ^Proof  of  agency. — In  some  jurisdictions 
it  has  been  held  that  the   declarations  must  appear  to  have  been 

"  Ivat    V.    Finch,    1    Taunt.    141;  925.     See   also   Pearce   v.    Jackson, 

Stanley  v.  White,  14  East,  332;  Doe  10  Ired.  (N.  Car.)  355. 

V.  Lurford,  3  Barn.  &  Ad.  890;  Man-  ^  Halvorsen     v.     Moon     &     Kerr 

ning  V.  Lechmere,  1  Atk.  458;  Har-  Lumber  Co.  87  Minn.  18,  91  N.  W. 

rison    v.    Blades,    3    Champh.    457.  28.     But   see    Gilchrist   v.    Martin, 

The  fact  that  they  were  made  after  Bailey  Eq.  (S.  Car.)  492. 

the    transaction    may    affect    thedr  "  Doe  v.  Rohson,  15  East,  32. 

weight  hut   not  their   competency.  '"  Middleton   v.   Melton,   10  Bam. 

Scott  V.  Ford,  140  Mass.  157,  2  N.  E.  &  C.  317. 

''See  ante  §  379. 
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spontaneous,  without  any  apparent  design  that  they  should  be  subse- 
quently used  as  evidence.^*  In  other  words,  it  is  held  ia  those 
jurisdictions  that  there  should  be  no  apparent  motive  to  falsify  the 
fact  stated,  and  all  suspicion  that  it  was  manufactured  for  the 
occasion  should  be  precluded  before  it  is  admissible.^"  ,  Doubtless, 
presumptively  or  otherwise,  it  should  appear  that  there  was  no 
probable  motive  to  falsify,  but  as  elsewhere  shown,  this  generally 
appears  from  the  fact  that  the  declarations  were  made  against  the 
interest  of  the  declarant."'  Where  the  evidence  is  of  entries  made  by 
persons  acting  for  others,  as  agents,  or  in  some  other  special  capacity, 
some  proof  of  such  agency  ia  generally  required  before  they  are 
received  in  evidence."^ 

§  452.  Probative  force. — As  has  been  said,  "the  ordinary  and 
highest  tests  of  the  fidelity,  accuracy,  and  completeness  of  judicial 
evidence  are  here  wanting,"  for  there  is  no  statement  made  under 
oath,  neither  is  there  opportunity  of  cross-examination,  nevertheless 
the  extreme  improbability  of  fraud  or  falsification  makes  it  evidence 
of  the  same  probative  force  as  other  evidence  of  a  similar  character. 
Much,  of  course,  depends  upon  the  particular  declaration  and  the 
circumstances  under  which  it  was  made. 

§  453.  Court  determines  admissibility. — In  the  first  instance  it 
is  the  duty  of  the  court  to  determine  whether  a  declaration  is,  on 
its  face,  adverse  to  the  interest  of  the  declarant.  If  it  be  determined 
that  it  is,  the  declaration  is  received  in  evidence.  When  once  received 
the  jury  may  consider  the  question  of  its  being  actually  against  inter- 
est, and  determine  its  weight.  The  declaration  may  be  explained  by 
other  evidence  so  as  to  lose  its  effect,  and  then  the  jury  may  en- 
tirely disregard  it."° 

"Searle    v.    Lord    Barrlngton,    2  Is  not  always  necessary  to  call  the 

Strange,  826.  agent  and  that  a  book  may  show 

"Gilchrist  v.  Martin,  Bailey  Bq.  for  itself  or  other  slight  evidence 

(S.  Car.)  492.  may  sufficiently  show  the  relation- 

"See  ante  §§  438,  442.  ship  or  duty  of  the  declarant.    May- 

"  Short  v.  Lee,  2  Jac.  &  W.  465,  or  of  Exeter  v.  Warren,  5  Q.  B.  773; 

467;  Doe  v.  Stacey,  6  Car.  &  P.  139;  Doe  v.  Hawkins,  2  Q.  B.  212;  Barry 

Bradley  v.  James,  13  C.  B.  822.  Dec-  v.  Behblngton,  4  T.  R.  514. 
larations   of   attorney   held   admis-        "'Taylor  v.  Witham,  L.  R.  3  Ch. 

Bible  In  Royse  v.  Leaming,  72  Ind.  D.  605. 
182.     See  also  to  the  effect  that  it 
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§  454.  meaning  of  term. — By  entries  in  account  or  shop  books, 
under  the  "shop  book  rule,"  is  meant  regular  entries  made  in  the 
account  books  of  a  party  to  the  litigation,  that  is,  in  his  own  shop- 
books.    It  is  not  essential  that  the  book  should  have  any  paxticulai 

545 
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name;  but  it  must,  in  substance  and  effect,  be  an  account  book  or  a 
"shop  book."  It  must  be  in  the  nature  of  an  account  of  daily 
trajisactions  in  the  course  of  the  business  rather  than  a  register  of 
past  transactiojis  or  a  book  m.ade  up  of  other  than  original  entries, 
although,  as  hereafter  shown,  it  is  not  necessarily  deprived  of  its 
character  of  a  book  of  origiaal  entries  within  the  rule,  by  the  fact 
that  it  may  have  been  made  up  from  temporary  memoranda  not 
intended  to  be  kept  as  a  permanent  record  or  as  evidence  of  the 
transaction.  It  is  the  manner  of  keeping  and  the  purpose  of  the 
books,  rather  than  their  mere  form  or  name,  that  determines  their 
admissibility.* 

§  456.  The  rnl& — Eegular  entries  made  in  the  account  books  of 
a  party  to  the  litigation  are  admiss.ible  in  evidence,  provided  the 
entries  are  original  and  were  made  contemporaneously  with  or  about 
the  time  of  the  transaction  recorded,  and  provided  further  that 
the  one  making  the  entry  had  personal  knowledge  of  the  fact 
recorded."  But  it  is  not  always  essential  that  the  entry  should  be 
precisely  contemporaneous  with  the  transaction,  nor  is  it  always 
essential  that  the  merchant  himself  should  have  personal  knowledge' of 
the  transaction,  nor  even  that  the  party  who  made  the  entry  should  be 
produced.  In  case  of  the  death  of  the  person  who  made  the  entry, 
for  instance,  the  fact  that  he  is  not  produced  would  not  render  the 
entry  inadmissible.  The  scope  of  the  rule,  and  its  limitations,  will 
be  explained  in  subsequent  sections,  and  these  matters  are  merely 
referred  to  here  in  a  general  way  in  order  to  prevent  any  miscon- 
ception of  the  rule  from  its  general  statement. 

§  456.  General  statement  as  to  rule. — The  shop  book  rule  is  not 
only  an  exception  to  the  hearsay  rule,  but  also  seems  to  be  inconsist- 
ent with  the  rule  which  formerly  prevailed,  that  a  party  to  an  action 
could  not  testify  in  his  own  behalf,  or  make  evidence  for 
himself.  In  England,  at  an  early  period,  the  entries  of 
parties  or  their  clerks  in  their  account  books  were  admitted 
when  they  applied  to  the  sale  of  goods  or  performance  of  labor, 
although  in  some  instances  they  were  merely  permitted  to  be  used 

'Post    V.    Kenerson,    72    Vt.    341,  rectly    made.      Burr    v.    Shute,    25 

47  Atl.   1072,  52  L.  R.  A.   552,   and  Ohio  C.  C.  62. 

note,  82  Am.  St.  948.     Ledger  held         'See  exhaustive  note  in  52  L.  R. 

competent  where   book   of  original  A.  545.    See  also  Alabama  Const.  Co. 

entries  was  destroyed  and  transfer  v.   Wagnon  Bros.  137  Ala.  3S8,  34 

to  ledger  shown  to  have  been  cor-  So.  352. 
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to  refresh  the  memory  of  a  witness.  In  the  upper  courts  in  England 
the  entries  were  later  limited  to  those  made  by  a  clerk,  and  the  rule 
as  to  these  was  that  if  the  clerk  were  alive  he  must  authenticate  the 
entries,  or  if  he  were  dead  the  handwriting  had  to  be  proved.'  In 
the  minor  courts  in  England,  however,  tradesmen  were  often  per- 
mitted to  consult  and  put  in  their  own  books.  In  the  United  States 
this  distinction  does  not  generally  obtain,  for  here  it  usually  makes 
no  difference  as  to  whether  the  entries  in  shop  books  were  made  by 
a  party  or  his  clerk.*  The  rule  admitting  shop  book  entries  is  in 
consonance  with  the  doctrine  of  the  civil  law,  and  some  of  our  courts 
have  considered  it  as  having  been  introduced  in  the  New  England 
states,  particularly  in  Connecticut,  by  settlers  from  Holland.  There 
is  some  doubt  as  to  the  prevalence  and  extent  of  the  rule  in  Eng- 
land, although  an  early  English  statute,^  passed  in  1609,  recognizes 
the  existence  of  the  rule  prior  to  that  time,  and  it  was  certainly 
applied  in  practice  before  that  date.*  But,  as  stated  in  Taylor  on 
Evidence,  the  doctrine  that  entries  made  by  a  party  himself  in  his 
own  books  are  admissible  in  his  favor  is  not  in  accordance  with  the 
principles  of  the  English  common  law  as  now  understood.''  This 
probably  accounts  for  the  different  views  taken  by  various  courts, 
some  of  which  hold  that  the  rule  is  contrary  to  the  principles  of 
the  common  law,*  and  others  of  which  recognize  it  as  part  of  the 
common  law."     In  the  United  States,  however,  except  in  a  very  few 

'  Pitman  v.  Maddox,  1  Ld.  Raym.  '  See    Thayer's    Cas.    oa   Ev.    470, 

732;  Price  v.  Earl  of  Torrington,  2  471,  507. 

Ld.  Raym.  873;   Cooper  v.  Marsden,  '2   Taylor's  Ev.    (Chamberlayne's 

1  Esp.  1;  Glynn  v.  Bank,  2  Ves.  Sr.  Ed.)   §  709. 

38;  Brain  v.  Preece,  11  Mees.  &  W.  'See  Moore  v,   Andrews,   5  Port. 

773.  (Ala.)   107    (but  see  later  Alabama 

*  See  as  to  the  general  rule  Ins-  case  cited  in  last  note  to  this  sec- 
lee  V.  Prall,  23  N.  J.  L.  457;  Dis-  tion);  Towle  v.  Blake,  38  Me.  95; 
mukes  v.  Tolson,  67  Ala.  386;  Wat-  Swain  v.  Cheney,  41  N.  H.  232;  Har- 
rous  v.  Cunningham,  71  Cal.  30,  11  ris  v.  Caldwell,  2  McMull.  L.  (S. 
Pac.  811;  Hooper  v.  Taylor,  39  Me.  Car.)  133;  Inslee  v.  Prall,  23  N.  J. 
224;  Holmes  v.  Harden,  12  Pick.  169;  L.  457;  Underwood  v.  Parrott,  2  Tex. 
Remick  v.  Rumery,  69  N.  H.  605,  168;  Brooke  v.  City  Bank,  1  L.  C. 
45  A.  575;  Post  v.  Kemerson,  72  R.  112;  note  to  Smith  v.  Smith, 
Vt.  341,  47  Atl.  1072,  82  Am.  St.  948,  52  L.  R.  A.  545,  545. 
52  L.  R.  A.  552;  Borgess  Investment  "See  P.  H.  Hill  Co.  v.  Sommer, 
Co.  V.  Vette,  142  Mo.  560,  44  S.  W.  55  111.  App.  345;  Lasome  v.  Boston, 
754,  64  Am.  St.  567.  &c.   R.    Co.    66   N.   H.   345,   24   Atl. 

'  7  Jac.  I  c.  12.  902,  906;  1  Greenleaf  Ev.  §§  117,  118. 
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jurisdictions/"  it  has  been  very  generally  adopted,  although  there  is 
some  difference  of  opinion  as  to  its  extent  and  limitations,  and  in 
many  states  the  matter  is  largely  regulated  by  statute. 

§  457.  Grotmds  of  admissibility. — This  rule  originated  in  the 
necessity  of  the  case.  When  it  first  came  into  existence  parties 
to  the  suit  were  not  competent  witnesses  in  their  own  behalf. 
If,  under  such  circumstances,  a  merchant's  own  entries  in  his  books 
were  rejected,  he  would  be  left  in.  most  cases  without  any  evidence 
whatever,  and  could  not  establish  his  case.  To  overcome  this  hard? 
ship  these  books  were  permitted  to  be  introduced  in  evidence.^"^ 
So,  in  view  of  the  number  and  frequency  of  transactions  of  which 
entries  are  daily  required  to  be  made,  the  difficulty  of  remembering 
them  and  the  inconvenience,  if  not  impossibility,  of  making  "formal 
common  law  proof"  of  each  item,  to  insist  upon  such  "formal 
common  law  proof"  would  either  render  the  credit  system  impossible 
or  leave  the  creditor  remediless.^^  Aside  from  what  has  been  said, 
moreover,  a  natural  importance  attaches  to  the  book  entry  itself  in 
mercantile   communities.      Such    entries    are   usually   made    in   the 

Ind.  110;  Coffman  v.  Cleveland,  &c. 
R.  Co.  30  Ind.  App.  462,  64  N.  E.  233; 
and  First  Nat.  Bank  v.  Williams,  4 
Ind.  App.  501,  31  N.  B.  370.  See  also 
Wilber  v.  Scherer,  13  Ind.  App.  428, 
41  N.  E.  837;  Dodge  v.  Morrow,  14 
Ind.  App.  534,  41  N.  E.  937. 

"Pratt  V.  White,  132  Mass.  477; 
Swain  v.  Cheney,  41  N.  H.  232;. Her- 
man V.  Drinkwater,  1  Me.  27;  Bran- 
nin  V.  Porees,  12  B.  Mon.  (Ky.)  506; 
Smith  V.  Rentz,  131  N.  Y.  169,  175 
176,  30  N.  E.  54;  Foxon  v.  Hollis,  13 
Mass.  427.  For  historical  reviews  of 
origin  of  the  rule  see  Butler  v.  Corn- 
wall Iron  Co.  22  Conn.  335;  Missouri 
P.  R.  Co.  v.  Johnson,  (Tex.)  7  S.  W. 
838;  Rexford  v.  Comstock,  3  N.  Y. 
S.  878;  Larne  v.  Rowland,  7  Barb. 
107,   109. 

"  Culver  V.  Marks,  122  Ind.  554, 
564,  23  N.  E.  1086,  7  L.  R.  A.  489,  17 
Am.  St.  377,  citing  and  quoting  from 
note  to  Price  v.  Earl  of  Torringtoti, 
1  Smith's  Lead.  Cas.   (9th  ed.)   56G. 


"See  Owings  v.  Low,  5  Gill  &  J. 
(Md.)  134;  Stallings  v.  Gottschalk, 
77  Md.  429,  26  Atl.  524;  Cavelier 
V.  Collins,  3  Mart.  (La.)  188;  Lyons 
v.  Leal,  28  La.  Ann.  592;  Pargond  v. 
Guice,  6  La.  77,  25  Am.  Dec.  202; 
hut  compare  New  Orleans,  &c.  Co.  v. 
Leeds,  49  La.  Ann.  123,  21  So.  168. 
In  Alabama,  Arkansas,  and  Mis- 
souri the  early  decisions  rejecting 
such  evidence  seem  to  have  been 
overruled  or  modified  by  later  de- 
cisions. Boiling  V.  Farmin,  97  Ala. 
619,  12  So.  59;  Stanley  v.  Wilkerson, 
63  Ark.  556,  39  S.  W.  1043;  Anchor 
Milling  Co.  v.  Walsh,  108  Mo.  277, 
18  S.  W.  904;  Seligman  v.  Rogers, 
113  Mo.  642,  21  S.  W.  94.  As  to  In- 
diana, compare  Culver  v.  Marks,  122 
Ind.  554,  23  N.  E.  1086;  Glover  v. 
Hunter,  28  fnd.  185;  and  Fleming  v. 
Yost,  137  Ind.  95,  36  N.  E.  705,  with 
Harrison  v.  Lagow,  1  Blackf.  307; 
De  Camp  v.  Vandegrift,  4  Blackf. 
272;  Pittsburg,  &c.  R.  Co.  \.  Noel,  77 
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regular  course  of  business  as  a  necessary  part  or  accompaniment  of 
it,  and  where  many  clerks  are  employed  and  frequently  changed, 
and  many  accounts  are  carried  in  this  way  from  day  to  day,  it  is 
essential  to  the  conduct  of  the  merchant's  business  that  these  entries 
should  be  made  and  correctly  made;  and,  at  least,  in  the  absence  of 
any  motive  to  misrepresent,  there  is  strong  inherent  probability  of 
their  truth,  as  they  are  not  only  required  for  the  merchant's  own  pro- 
tection but  also  to  enable  him  to  intelligently  carry  on  his  business, 
and  it  is  both  easier  and  better  to  enter  the  truth  than  something  else 
which  would  not  only  tend  to  mislead  him  but  would  also  be  less 
likely  to  adjust  itself  to  other  entries. 

§  458.  G-eneral  statement  as  to  limitations. — The  following  may 
be  stated  as  the  limitations  upon  the  admissibility  in  evidence  of 
the  entries  in  the  shop  or  account  books  of  a  party  to  the  suit.  As 
to  the  entries  there  are,  in  general,  three  limitations,  namely:  1. 
The  entries  must  be  in  shop  or  account  books;  3.  The  entries  must 
be  original;  and  3.  The  entries  must  be  reasonably  contemporaneous. 
As  to  the  entrant,  there  is  one  chief  limitation,  and  that  is  that  he 
must  have  personal  knowledge. 

§  459.  Limitations  as  to  entries — Must  be  in  shop  or  account 
books. — The  rule  as  to  the  admission  of  this  class  of  evidence  is  not 
extended  to  other  books  than  those  of  shop  or  account  books,  and 
consequently  memorandum  books,  cash  books,  invoice  books,  and 
check  stub  books  have  been  rejected  when  offered  in  evidence.^^  The 
requisite  is  that  it  should  be  a  shop  or  account  book  and  it  makes 
no  difference  by  what  name  it  is  seen  fit  to  call  the  book.^* 
A  diary  kept  by  a  decedent,  wherein  all  the  transactions  of  the  day 
are  noted,  has  been  held  inadmissible  in  evidence  since  it  is  a  mere 
memorandum   book   and  not   an   account  book.^°     But,   as   already 

"  In  re  Fulton's  Estate,  178  Pa.  St.  N.  Y.  169,  30  N.  E.  54.     See  as  to 

78,   87,   35  Atl.   880;    Richardson   v.  memorandum  on  stock  ledger  held 

Emery,   23   N.   H.   220;    Gregory   v.  inadmissible,    Rankin    v.    Fidelity, 

Jones  (Mo.  App.)  73  S.  W.  899;  Wil-  &c.   Co.   189  U.  S.  242,  23  Sup.  Ct. 

son  V.  Goodln,  Wright  (Ohio)   219;  553. 

Security  Co.   v.   Graybeal,   85   Iowa  "Wells  v.   Hatch,  43  N.   H.   246; 

544,  52  N.  W.  497;  Simons  v.  Steele,  Bonnell  v.  Mawka,  37  N.  J.  L.  198; 

81  N.  Y.  S.  737;  Kotwitz  v.  Wright,  Toomer  v.  Gadsden,  4  Strob.  (S.  C.) 

37  Tex.  82.    In  New  York  and  many  193. 

other  states  the  rule  of  admission  ^°  Costello    v.    Crowell,    139   Mass. 

does  not  extend  to  entries  relating  588,  2  N.  E.  698.  See  also  Elliott  v. 

to  cash  items.     Smith  v.  Rentz,  131  Sheppard  (Mo.)  78  S.  W.  627.    In  ro 
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stated,  the  name  or  form  of  the  book  is  comparatively  iinimpor- 
tant,  for  it  is  the  manner  and  purpose  of  keeping  it,  taken  in 
connection  with  other  proper  circumstances  in  the  case,  that  usually 
determine  its  character  and  admissibility,  and,  as  shown  in  a  subse- 
quent section,  books,  or  documents  in  the  broad  sense,  of  a  very 
informal  character  have  been  admitted  under  the  shop  book  rule. 

§  460.  Limitations  as  to  entries — Must  be  orig^al. — The  entry 
must  be  an  original  one  and  not  a  mere  copy  or  subsequently 
posted  one.^*  This,  however,  should  not  be  confused  with  the 
making  of  a  merely  temporary  memorandum  and  subsequently  copy- 
ing the  same  elsewhere;  this  latter  is  treated  as  an  original  entry. 
The  reason  for  this  is  well  explained  in  an  early  Massachusetts 
case.^^  There  the  plaintiff  was  a  blacksmith;  he  had,  according  to 
his  habit,  entered  his  charges  on  a  slate  and  transferred  them 
in  ledger  form  into  an  account  book  which  he  offered  in  evi- 
dence. The  entries  on  the  slate  were  rubbed  out.  The  book  was 
admitted.  The  defendant  asked  for  a  new  trial  on  the  ground  that 
they  should  have  been  excluded.  The  court  said:  "The  evidence 
admitted  in  the  trial  of  this  cause  to  prove  the  charges  in  the  account 
is  such  as,  according  to  the  usage  of  the  country  from  its  early 
periods,  has  been  sanctioned  by  the  courts.  Indeed,  although  of  a 
dangerous  nature,  it  is  necessary  for  the  security  of  tradesmen  and 
small  dealers,  who  are  generally  unable  to  support  clerks,  on  whose 
testimony  they  might  establish  their  claims.  Those  who  deal  with 
such  people  should  make  frequent  settlements  and  take  discharges,  or 
they  may  be  exposed  to  imposition.  It  is  no  objection  to  the  book 
received  in  evidence  in  this  case  that  it  was  kept  in  the  ledger  form; 
for  such  is  the  way  in  which  ordinary  mechanics,  especially  in  the 
country,  make  their  charges ;  having  a  separate  page  for  each  of  their 

Diggins'  Estate,  68  Vt.  198,  34  Atl.  ter  v.  Leith,  28  Ohio  St.  84;  Security 
696.  But  compare  Gleasou  v.  Kin-  Co.  v.  Graybeal,  85  Iowa,  543,  52  N. 
ney's  Estate,  65  Vt.  560,  27  Atl.  208.  W.  497;  Arney  Bros.  v.  Meyer,  96 
"Fitzgerald  v.  McCarty,  55  Iowa,  Iowa,  395,  65  N.  W.  337;  Watrous  v. 
702,  8  N.  W.  646;  Woodbury  v.  Cunningham.  71  Cal.  30,  11  Pac.  811; 
Woodbury's  Estate,  50  Vt.  152;  Remick  v.  Rumery,  69  N.  H.  605, 
Grieshelmer  v.  Tanenbaum,  124  N.  45  A.  575;  CargiU  v.  Atwood,  18  R. 
Y.  650,  26  N.  E.  957;  Rumsey  v.  I.  303,  27  A.  214;  Talbotton  v.  Gib- 
New  York,  &c.  Tel.  Co.  49  N.  J.  L.  son,  106  Ga.  229,  32  S.  E.  151;  Hay 
322,  8  Atl.  290;  Lassone  v.  Railroad  v.  Peterson,  6  Wyo.  419,  34  L.  R.  A. 
Co.  66  N.  H.  345,  358,  24  Atl.  902;  581,  45  Pac.  1073. 
Moody  v.  Roberts,  41  Miss.  74;  Bax-         "  Poxon  v.  Hollis,  13  Mass.  427. 
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customers.  Such  a  form,  however,  used  by  a  shopkeeper,  who  is  in 
the  habit  of  making  many  entries  in  the  course  of  a  day,  would  be 
liable  to  more  suspicion.  The  entries  in  this  book  may  be  considered 
original,  although  transcribed  from  a  slate;  the  slate  containing 
merely  memoranda,  and  not  being  intended  to  be  permanent."  Upon 
the  same  principle  the  following  have  also  been  held  admissible:  A 
book  made  from  pencil  entries  on  sheets  of  paper,^*  also  a  book  made 
from  memoranda  chalked  on  a  butcher's  cart;^°  but  a  journal  book 
copied  from  a  blotter  has  been  held  not  original,^"  so,  also,  have 
ledgers  copied  from  a  blotter,  day  book  or  joumal.^^  While  these 
latter  are  not  original  and  are  not  receivable  as  primary  evidence 
of  the  facts  entered,  nevertheless,  upon  the  proper  foundation  being 
laid,  they  may  be  introduced  as  secondary  evidence.^^  Where  drivers 
of  a  creditor  deliver  goods  to  a  customer,  returning  slips  of  paper, 
with  memoranda  of  sales,  to  the  bookkeeper,  who  enters  the  sale 
on  the  journal,  such  journal  has  been  held  admissible  as  a  book  of 
original  entries.^*  And  entries  in  freight  books  of  a  railway  com- 
pany, copied  from  way  bills,  have  been  held  admissible  over  an 
objection  that  the  way  bills  themselves  should  have  been  introduced."* 
But  entries  in  a  bank's  general  blotter,  which  consisted  of  aggregates 
and  a  compendium  of  the  daUy  business  taken  from,  other  books,  and 
not  individual  items,  have  been  excluded  from  evidence  on  the 
ground  that  such  entries  are  not  original  entries."'     So,  in  a  suit 

"Plumber  v.   Struby-Estabrooke,  =^  Stanley  v.  Wilkerson,   63  Ark. 

&c.  Co.  23  Colo.  190.    See  also,  Le-  556,  39  S.  W.  1043;  Rlgby  v.  Logan, 

vine  V.  Lancashire  Ins.  Co.  66  Minn.  45  S.  C.  651,  24  S.  E.  56;  McCrady 

138;  Miller  v.  Shay,  145  Mass.  162,  v.  Jones,  36  S.  C.  136,  15  S.  B.  430. 

13  N.  E.  468.  ''  In  re  Heery's  Estate  (Pa.  Com. 

»'  Smith  V.  Sanf ord,  12  Pick.  139.  PI.)  10  Kulp,  226.    See  also  Hoover 

=°Way  &   Co.   T.   Cross,   95   Iowa  v.  Gehr,  62  Pa.  St.  136,  Taggart  v. 

258.     See,  also,  Breinig  v.  Meitzler,  Pox,  11  Daly  (N.  Y.)  159;  Missouri 

23  Pa.  156,  159;   Woolsey  v.  Bohn,  Electric  Light,  &c.  Co.  v.  Carmody, 

41  Minn.   235,  239,  42  N.  W.  1022;  72  Mo.  App.   534    (meter  book  and 

Rumsey  v.  New  York,  &e.  Tel.  Co.  electric  light  register). 

49  N.  J.  L.  322,  325.  ■«  Robinson   v.    Mulder,    81    Mich. 

^  Estes  V.  Jackson  (Ky.)  53  S.  W.  75,  45  N.  W.  505.  But  see  Cloud  v. 
271;  Bracken  v.  Dillon,  64  Ga.  243,  Hartridge,  28  Ga.  272;  Price  v.  Gar- 
87  Am.  R.  70;  Meeth  v.  Rankin  land,  3  N.  Mex.  505,  6  Pac.  472;  Mis- 
Brick  Co.  48  111.  App.  602;  AM  v.  souri  Pac.  R.  Co.  v.  Johnson  (Tex.) 
Ahl,  176  Pa.  476,  35  A.  227;   Greis-  7  S.  W.  838. 

heimer   v.    Tanenbaum,    124   N.    Y.  « Owen  v.  Bray,  80  Mo.  App.  526, 

650,  26  N.  B.  957;  Feudal!  v.  Billy,  2  Mo.   App.   658.     But  see  Ladd  v. 

1  Cranch  C.  C.  87,  Fed.  Cas.  No.  4.  Lears,   9   Ore.   244. 
725. 
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against  a  bank  for  an  alleged  deposit,  as  shown  in  the  plaintiff's 
bank  pass  book,  the  bank  ledger  showing  plaintiff's  account  was  re- 
jected as  improper  when  offered  in  evidence  by  the  defendant.^' 
It  has  been  held,  however,  that  where  slips  containing  reports  of 
work  done,  and  the  cost  of  the  same,  and  of  the  amount  and  kind 
of  materials  used,  are  part  of  a  method  of  carrying  on  business,  they 
iare  competent  evidence  when  offered  in  connection  with  the  books 
of  account  of  the  business.^^  And  it  should  be  remembered  in  this 
connection  that  the  fact  that  a  book  of  original  entry  has  in  it 
some  entries  which  are  not  original  does  not  make  the  whole  book 
inadmissible."* 

§  461.  Limitations  as  to  entries — Must  be  reasonably  contempo- 
raneous.— It  is  necessary  that  the  entries  be  contemporaneous,  or 
about  the  time  of  the  transaction,  and  whether  or  not  an  entry  is 
contemporaneous  depends  upon  the  circumstances  in  each  particular 
case."°  As  is  stated  in  one  case:^"  "Although  the  rule  is  well  settled 
that  the  entries,  to  be  competent,  must  have  been  made  at  or  near 
the  time  the  charges  were  incurred,  it  does  not  fix  any  precise  time 
within  which  they  must  be  made.  There  is  no  inflexible  rule  requiring 
them  to  be  made  on  the  same  day.  In  this  particular,  every  case 
must  be  made  to  depend  very  much  upon  its  own  peculiar  circum- 
stances, having  regard  to  the  situation  of  the  parties,  the  kind  of 
business,  the  mode  of  conducting  it,  and  the  time  and  manner  of 
making  the  entries.  Upon  questions  of  this  sort  much  must  be  left 
to  the  judgment  and  discretion  of  the  judge  who  presides  at  the 
trial,  because,  having  the  books  before  him,  and  understanding  all 
the  circumstances  of  the  case,  he  is  better  able  to  decide  upon  all 
questions  involving  the  fairness  and  regularity  of  the  entries  sought 

^  First  NationaJ  Bank  v.  Williams,  Cunningham,  71  Cal.  30,  11  Pao.  811; 

4  Ind.  App.  501,  31  N.  E.  370.    But  Wagner    Lumber    Co.    v.    Sullivan 

in  Indiana  there  seems  to  be  doubt  Logging  Co.  120  Ala.  558,  24  So.  t>49; 

as  to  how  far,  If  at  all,  account  or  Shipworth  v.  Deyell,  83  Hun,  307, 

shop   book   entries   are   admissible  31  N.  Y.  S.  918;  Lane  v.  May  &  T. 

except  as  they  may  be  used  by  a  Hardware  Co.  121  Ala.  296,  25  So. 

witness  to  refresh  his  memory.  809;  Moody  v.  Roberts,  41  Miss.  74; 

"  Diament  v.  Colloty,  66  N.  J.  295,  Talboton  R.  Co.  v.  Gibson,  106,  Ga. 

49  Atl.  445  808.  229,   32   S.   E.   151;    Brown  v.  Wil- 

''  Chisholm  v.  Machine  Co.  160  III.  liams  (Tex.  Civ.  App.)  31  S.  W.  225. 

101,  43  N.  E.  796.  ''"Barker     v     Haskell,     9     Gush. 

"Cummings  v.  Nichols,  13  N.  H.  (Mass.)  218. 
425,  38  Am.  Dec.  501;    Watrous  v. 
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to  be  proved."  Ltunp  charges  are  a  fatal  objection  to  the  admissi- 
bility of  the  books,  for  the  rule  is  that  the  entries  must  be  in  such 
shape  that  they  may  be  presumed  to  be  the  daily  minutes  of  the 
party's  business  and  transactions.'^  So,  where  a  book  contained 
but  one  entry,  or  set  of  entries,  it  was  held  inadmissible.'^ 

§  462.  Limitations  as  to  entrant — Must  have  personal  knowl- 
e^^. — The  person  making  the  entry  must  usually  have  personal 
knowledge  of  the  fact  recorded;''  but  where  the  party  making  the 
entry  does  so  upon  the  statement  or  report  of  some  employe  or 
other  person  the  entry  may,  nevertheless,  be  admissible.  As  to  this 
the  courts  in  some  jurisdictions  maintain  that  such  other  person 
must  be  called  as  a  witness,'*  while  others  maintain  that  if  he  cannot 
be  produced  as  a  witness  still  the  entry  is  admissible.'^  The  pre- 
vailing doctrine  is  well  illustrated  in  a  Federal  case'*  in  which  it 


"Rumsey  v.  New  York,  &c.  Tel. 
Co.  49  N.  J.  L.  322,  8  A.  290;  Car- 
gill  V.  Atwood,  18  R.  I.  303,  27  A. 
214;  Bustin  v.  Rogers,  11  Cush. 
(Mass.)  346. 

"^Ryan  v.  Dunphy,  4  Mont.  356, 
47  Am.  R.  365,  5  Pac.  324;  Klb- 
be  V.  Bancroft,  77  111.  18;  Swing 
V.  Sparks,  7  N.  J.  L.  59. 

^  Kerns  v.  McKean,  76  Cal.  87,  18 
Pac.  122;  McDonald  v.  Carnes,  90 
Ala.  147,  7  So.  919;  Rarden  v.  Cun- 
ningham, 136  Ala.  263,  34  So.  26; 
Union  Electric  Co.  v.  Seattle,  &c.  Co. 
18  Wash.  213,  51  Pac.  367;  Swan  v. 
Thurman,  112  Mich.  416,  70  N.  W. 
1023;  State  v.  Hopkins,  56  Vt.  250, 
258;  Hill  v.  Johnson,  38  Mo.  App. 
383;  Chaffee  &  Co.  v.  United  States, 
18  Wall.  (U.  S.)  516,  Dodge  V.  Mor- 
row, 14  Ind.  App.  534,  41  N.  E.  967, 
43  N.  E.  153. 

'*  Kent  v.  Garvin,  1  Gray  (Mass.) 
148;  Miller  v.  Shay,  145  Mass.  162, 
13  N.  E.  468,  1  Am.  St.  449;  State  v. 
Shinbom,  46  N.  H.  497,  88  Am.  Dec. 
224;  House  v.  Beak,  141  HI.  290,  30 
N.  E.  1065,  33  Am.  St.  307;  Chicago 
Lumbering  Co.  v.   Hewitt,   64  Fed. 


314;  Merrill  v.  Ithaca,  &c.  R.  Co. 
16  Wend.  (N.  Y.)  586,  30  Am.  Dec. 
130;  Mayor,  &c.  of  N.  Y.  v.  Second 
Ave.  R.  Co.  102  N.  Y.  572,  7  N.  E. 
905.  But  see  Donovan  v.  Boston,  &c. 
R.  Co.  158  Mass.  450,  33  N.  E.  583. 

*%ones  V.  Long,  3  Watts  (Pa.) 
325;  Curren  v.  Crawford,  4  Serg, 
&  R.  (Pa.)  3.  See  also  Chicago,  &c. 
R.  Co.  V.  Provine,  61  Miss.  288,  Chis, 
holm  V.  Beaman  Mach.  Co.  160  HI. 
101,  43  N.  E.  796;  Bailey  v.  Barnelly, 
23  Ga.  582;  Smith  v.  Law,  47  Conn. 
431;  Diament  v.  Colloty,  66  N.  J. 
295,  49  Atl.  445,  808. 

^  Chicago  Lumbering  Co.  v.  Hew- 
itt, 64  Fed.  314.  See  also  Little 
Rock  Granite  Co.  v.  Dallas  County, 
66  Fed.  522.  And  this  was  so  held 
although  the  person  who  furnished 
the  data  was  out  of  the  jurisdiction 
or  could  not  be  found.  See  also 
Swan  V.  Thurman,  112  Mich.  419,  70 
N.  W.  1023;  Taylor-Woolfenden  Co. 
V.  Atkinson  (Mich.)  87  N.  W.  89; 
Price  V.  Torrington,  Salk.  285,  1 
Smith  Lead  Cas.  344;  Pittsburg,  &c. 
R.  Co.  V.  Noel,  77  Ind.  110.  But  a 
court  which  is  one  of  the  leading 
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is  held  that  an  entry  made  without  personal  knowledge  on  infor- 
mation given  by  another,  whether  orally  or  by  memorandum  written 
for  convenience  in  aid  of  the  latter's  memory,  is  inadmissible  unless 
supplemented  by  the  testimony  of  the  latter,  and  that  it  cannot  even 
be  used  to  refresh  the  memory  of  the  person  who  made  the  entry 
for  the  obvious  reason  that  he  had  no  personal  knowledge  of  the 
facts  recorded  by  him.^^ 

§  463.  Business  or  profession  must  necessitate  regular  keeping 
of  books. — The  business  or  profession  must  necessitate  the  regular 
keeping  of  books,^*  or  it  must  at  least  be  a  customary  and  proper  prac- 
tice so  to  do.  For  example,  it  has  been  held  that  since  the  business  of 
a  peddler  does  not  necessitate  the  keeping  of  books,  his  books  of 
account  are  not  admissible.*"  Entries  in  books  of  account  kept  by 
attorneys,  physicians,  and  other  professional  men,  if  they  have  a 
regular  and  daily  routine  in  their  business  involving  the  recording 
of  entries  of  professional  business  in  books  of  account,  have  been 
admitted." 

§  464.  Form  and  construction  of  books. — The  form  or  construc- 
tion of  the  book  is  immaterial  if  it  is  capable  of  perpetuating  a 
record  of  events,  and  the  charges  are  made  for  that  purpose  ia 
the  regular  course   of  business.^^     Thus,   the  following  have   been 

exponents  of  this  general  doctrine  be  used  in  any  sense  as  indepen- 

has  refused,  in  a  strong  opinion,  to  dent  evidence  or  ooly  to  refresh  the 

extend    it    so    as    to    exclude   tele-  memory  of  a  witness,  even  when  he 

graphic  entries  on  a  train  dispatch-  had  personal  knowledge  of  the  facts, 

er's  train  sheet  where  the  entrant  "  Ganahl    v.  ■  Shore,    24    Ga.    17; 

was  produced,  although  one  of  the  Bass  v.   Gobert,  113   Ga.  262,  38  S. 

station  operators  from  whom  he  re-  B.  834. 

ceived   some   of  his   messages   was  '» Thayer  v.  Deen,  2  Hill   (S.  C.) 

not  produced.     Donovan  v.   Boston  677.     See,  also,  Boyd  v.   Ladson,  4 

&c.  R.  Co.  158  Mass.  450,  33  N.  E.  M'Cord  (S.  C.)  76;  Ealdridge  v.  Pen- 

583.    See  also  Mayor,  &c.  of  N.  Y.  v.  land,  68  Tex.  441,  4  S.  W.  565. 

Second  Ave.  R.  Co.  102  N.  Y.  572.  "Codman  v.  Caldwell,  31  Me.  560; 

"  The   court   also   cites   Bates   v.  Bay  v.  Cook,  22  N.  J.  L.  343;  Ganahl 

Preble,   151  tJ.   S.  149,   157,  14  Sup.  v.  Shore,  24  Ga.  17;  Bass  v.  Gobert, 

Ct.  277,  to  the  effect  that  there  is  113  Ga.  262,  38  S.  E.  834. 

much    conflict    among    the    author-  "  Hooper  v.   Taylor,   39  Me.   224; 

ities  and  that  it  is  an  open  question  Moody    v.    Roberts,    41    Miss.    74; 

in  the  courts  of  the  United  States  Cummings  v.  Nichols,  13  N.  H.  420, 

as  to  whether  memoranda,  not  clear-  38  Am.  Deo.  501. 
ly  within  the  shop  book  rule,  can 
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admitted  as  shop  books :  sheets  of  paper/^  a  notched  stiek/^  and  a 
shingle.**  As  to  form,  the  following  have  been  held  sufficient :  pencil 
entries,*'*  abbreviations,*^  and  hieroglyphics.*^  But  the  entries  should 
be  reasonably  precise  and  definite  and  not  merely  in  a  lump,  some 
covering  various  items  without  specification,  or  covering  transactions 
of  many  days  in  one  entry,*'  although  it  is  not  necessary  that  they 
should  be  intelligible  to  the  general  public  without  explanation, 
if  they  are  intelligible  to  persons  in  the  business  and  are  explained.*' 
No  particular  form  of  keeping  the  books  or  accounts  is  prescribed 
by  law  in  order  to  make  them  admissible  in  evidence,  and  the 
question  as  to  their  competency  must  be  determined  from  their 
appearance  and  character,  the  employment  and  education  of  the 
one  who  keeps  them,  the  manner  in  which  other  and  similar  accounts 
were  entered,  and  all  the  circumstances  of  the  case  properly  bearing 
upon  the  question.^" 

§  465.  Entrant  may  be  dead  or  alive  at  time  entries  are  offered 
in  evidence. — Entries  of  this  class  are  admissible  whether  the  person 
who  made  them  is  living  or  dead,  the  only  difference  being  as 
to  the  difficulty  of  proper  authentication.^^  In  other  words,  unlike 
some  of  the  exceptions  to  the  hearsay  rule,  the  admissibility  of 
these  entries  under  the  shop  book  rule  does  not  depend  upon  the 

"Smith  V.  Smith,  4  Harr.   (Del.)  "Re   Fulton,    178   Pa.    St.   78,    35 

532;    Taylor  v.   Tucker,   1  Ga.   231;  Atl.  880,  35  L.  R.  A.  133;  Miller  v. 

Bell   V.   McLeran,    3   Vt.   185.     See,  Shay,  145  Mass.  162,  13  N.  B.  468; 

also,    Stephan   v.    Metzgar,    95   Mo.  Mathes  v.  Robinson,  8  Met.  (Mass.) 

App.  609,  69  S.  W.  825.  269,  41  Am.  Dec.  505. 

"Rowland    v.    Burton,    2    Harr.  =»Holden  v.   Spier,   65  Kans.  412, 

(Del.)   288.  70    Pac.    348;    Morris   v.    Briggs,    3 

"Kendall  v.  Field,  14  Me.  30,  30  Cush.    (Mass.)  ,342;   Moody  v.  Rob- 
Am.  Dec.  728.  erts  &  Co.  41  Miss.  74;   Cummings 

"True  V.   Bryant,  32  N.   H.   241;  v.    Nichols,   13   N.   H.   420,   38   Am. 

Gibson  v.   Bailey,   13   Met.    (Mass.)  Dec.  501. 

537;   Hill  v.  Scott,  12  Pa.  St.  168.  "Burnham  v.  Adams,  5  Vt.  313; 

"Bay  V.   Cook,  22  N.  J.   L.   343;  Gale  v.  Norris,  2  McLean,  469,  Fed. 

Cummings  v.  Nichols,  13  N.  H.  420,  Cas.  No.  5,  190;   Dakin  v.  V/alton, 

38  Am.  Dec.  501.  85   Hun,   561,   33   N.   Y.   Supp.   203; 

^'Bookout   V.    Shannon,    59    Miss.  Bland    v.    Warren,    65    N.    C.    372; 

378.  Boiling  v.   Fannin,   97  Ala.   619,   12 

"Richardson  v.  Emery,  23  N.  H.  So.  59;  Vinal  v.  Gilman,  21  W.  Va. 

220;    Henshaw    v.    Davis,    5    Cush.  301,  45  Am.   R.   562;    Livingston  v. 

(Mass.)  145;  Karr  v.  Stivers,  34  la.  Tyler,  14  Conn.  493. 
123. 
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party  who  made  them  having  since  died;  nor,  on  the  other  hand, 
does  the  fact  that  he  is  dead  or  iasane  render  the  entries  inadmis- 
sible if  they  are  properly  authenticated.^^  Thus,  the  books  of  a  de- 
cedent are  admitted  in  evidence  in  favor  of  the  decedent's  estate 
upon  proof  that  they  were  his  books,  and  of  his  handwriting,  when- 
ever the  books  would  have  been  admissible  with  his  oath  if  living.^' 
And  so,  also,  entries  in  partnership  books  by  an  absent  or  deceased 
partner,  are  admissible  where  the  handwriting  of  the  absent  partner 
is  proved  by  a  disinterested  witness.**  Likewise,  original  entries 
made  by  the  proper  officers  in  the  books  of  a  bank,  showing  the  ac- 
count of  a  depositor,  have  been  admitted,  though  some  of  the  persons 
making  the  entries  are  dead,  some  out  of  the  state,  and  the  others 
have  no  recollection  of  the  facts."* 

§  466.     Alterations,  erasures,  mutilatioois  and  omissions. — If  the 

account  book  has  been  erased  or  altered  in  a  material  particular, 
it  is  not  admissible  unless  the  party  offering  it  gives  an  explanation 
overcoming  the  presumption  arising  from  its  face.*"     So,  also,  the 


"Dodge  v.  Morse,  3  N.  H.  232; 
McLellan  v.  Crofton,  6  Me.  307; 
Bentley's  Adm'r  v.  Hollenbeck, 
Wright's  R.  (Ohio)  168;  Martin 
V.  Scott,  12  Neb.  42,  10  N.  W.  532; 
Kinney  v.  United  States,  54  Fed. 
313 ;  Sechel  v.  Keigwin,  57  Conn. 
473,  18  Atl.  594;  Holbrook  v.  Gay, 
6  Cush.  (Mass.)  215;  Slade  v.  Leon- 
ard, 75  Ind.  171;  Lunsford  v.  Butler, 
102   Ala.   403,  15  So.  239. 

°^  Leigh  ton  v.  Manson,  14  Me.  208; 
Odell  v.  Culbert,  9  Watts  &  S.  66, 
42  Am.  Dec.  317;  Hoover  v.  Gehr, 
62  Pa.  136;  Dodge  v.  Morse,  3  N. 
H.  232;  Buckley  v.  Buckley,  12  Nev. 
423,  16  Nev.  180. 

"Alter  V.  Berghaus,  8  Watts 
(Pa.)  77;  New  Haven,  &c.  Co.  v. 
Goodwin,  42  Conn.  230;  Krom  v. 
Levy,   1   Hun,   171. 

""Culver  V.  Marks,  122  Ind.  554, 
23  N.  E.  1086,  17  Am.  St.  377,  7  L. 
R.  A.  489.  See,  also,  Flemming  v. 
Yost,  137  Ind.  95,  36  N.  B.  705; 
Cleland  v,  Applegate,  8   Ind.   App. 


499,  35  N.  E.  1108.  But  compare 
Coffman  v.  Cleveland,  &c.  R.  Co. 
30  Ind.  App.  462,  64  N.  E.  233; 
Pittsburg,  &c.  R.  Co.  v.  Noel,  77 
Ind.  110;  De  Camp  v.  Vandagrift, 
4  Blackf.  (Ind.)  272;  Dodge  v.  Mor- 
row, 14  Ind.  App.  534,  41  N.  E.  967, 
43  N.  E.   153. 

"Churchman  v.  Smith,  6  Whart. 
146,  36  Am.  Dec.  211;  Caldwell  v. 
McDermit,  17  Cal.  464;  Campbell  v. 
Holland,  22  Neb.  587,  35  N.  W.  871; 
Kline  v.  Gundrum,  11  Pa.  St.  242; 
Doster  v.  Brown,  25  Ga.  24,  71  Am. 
Dec.  153;  WoUenweber  v.  Ketter- 
linus,  17  Pa.  St.  389.  See,  also, 
Pratt  V.  White,  132  Mass.  477.  But 
compare  Sargent  v.  Pettlbone,  1 
Aik.  (Vt.)  355.  Impossible  dates 
or  the  way  in  which  it  is  kept  may 
also  be  so  suspicious  as  to  render 
it  inadmissible.  Wilson  v.  Wilson, 
6  N.  J.  L.  114;  Lynch  v.  McHugo, 
1  Bay  (S.  Car.)  33;  Richardson  v. 
Emery,  23  N.  H.  220. 
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shop  book  should  not  be  mutilated."^  Thus,  a  book  of  accounts  was 
rejected  where  it  had  been  mutilated  by  the  bookkeeper  of  the 
party  producing  it  by  cutting  off  the  leaves  in  which  the  account 
was  kept."^  And  so  a  mutilated  piece  of  paper  which  appeared  to 
have  been  torn  out  of  a  book,  on  which  the  name  of  neither  the  plain- 
tiff nor  defendant  appeared,  which  contained  no  charges  against  the 
defendant,  and  which  was  unintelligible  without  explanation  by  the 
plaintiff,  was  rejected.""  But  a  book  of  account  from  which  a  leaf 
appears  to  have  been  torn  is  admissible  where  the  party  explains  that 
he  had  torn  the  leaf  out  because  it  had  been  accidentally  soiled  and 
rendered  unfit  for  use.""  And  alterations  and  corrections  may  also 
be  explained  so  as  to  render  the  entry  admissible,*^  oi  they  may  not 
be  of  such  a  character  as  to  create  suspicion.*^  As  to  omissions  it  has 
been  held  that  in  case  of  entries  in  which  no  prices  are  stated,  there 
is  no  objection  as  to  admissibility.  The  fair  presumption  is  that 
when  the  sale  was  made  or  the  labor  performed  no  price  was  agreed 
upon;  and  hence  its  value  may  be  established  by  proof  independent 
of  the  books."^ 

§  467.     Scope  of  proof — Cash  payments  or  loans  and  collateral 

matters. — Under  the  strict  rule  that  originally  obtained,  and  which 
still  obtains  in  many  jurisdictions,  these  entries  are  excluded  when 
offered  for  any  other  purpose  than  to  prove  items  of  goods  sold 
or  labor  and  services  performed;  consequently,  it  has  been  held  that 
an  entry  for  a  cash  payment  or  loan  is  not  admissible.'*     Loans, 

"Johnson  v.  Fry,  88  Va.  695,  12  ells  Mfg.   Co.   4  Kulp,  414;    Contra, 

S.  E.  973,  14  S.  E.  183;    Harold  v.  Hogaman  v.  Case,  4  N.  J.  L.  370. 
Smith,  107  Ga.  849,  33  S.  E.  640.  « Smith  v.  Rentz,  131  N.  Y.  169, 

"Lovelock  V.  Gregg,  14  Colo.  53,  30  N.  E.  54,  15  L.  R.  A.  138;   Rug- 

23  Pac.  86.  gles    v.    Gatton,    50    111.    412,    416; 

"  Hough  v.  Doyle,  4  Rawle  (Pa.)  Maine   v.   Harper,   4   Allen    (Mass.) 

291.  115;  Richardson  v.  Emery,  23  N.  H. 

•»  Campbell    v.    Holland,  22    Neb.  220,  223;  Kotwitz  v.  Wright,  37  Tex. 

587,  35  N.  W.  871.  82;   Snell  v.  Bckerson,  8  Iowa,  284; 

"'  See  Maverick  v.  Maury,  79  Tex.  United   States  Bank  v.   Burson,   90 

435,  15  S.  W.  686.  Iowa,  191,  57  N.  W.  70S;   Inslee  v. 

"See   Morris   v.   Briggs,   3   Cush.  Prall,  23  N.  J.  L.  457,  463,  25  N.  J. 

(Mass.)    342;    Gosewich    v.    Zebley,  L.   665;    Hauser  v.   Leviness,  62   N. 

5  Harr.  (Del.)  124;  Gailey  v.  Wash-  J.    L.    518,    41    Atl.    724.      Contra, 

ington,  2  Harr.   (Del.)   204.  Ganahl    v.    Shore,    24    Ga.    17,    24; 

"Jones   V.    Orton,    65   Wis.   9,   26  Wilson  v.  Wilson,  1  Halst.   (N.  J.) 

N.  W.  172;   Remick  v.  Rumery,  69  114;     Cram    v.    Speare,    8    Hamm. 

N.  H.  605,  45  A.  574;  Steele  v.  How-  (Ohio)    494,   497;    Veiths   v.   Hagge, 
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payments  made  on  behalf  of  another,  or  other  cash  transactions  can- 
not, ordinarily,  be  proved  by  this  class  of  evidence ;°°  and  it  has 
also  been  held  that  a  person  for  vchom  labor  was  performed  will  not 
be  permitted  to  introduce  his  books,  in  a  suit  against  him,  to  show 
the  time  of  service  or  the  rate  of  wages,'"'  and  that  a  merchant's 
books  of  account  are  admissible  only  as  to  such  articles  as  are  usually 
sold  by  a  merchant  in  the  course  of  his  business,  and  entries  of 
money  loaned  or  advanced  are  incompetent.*'  But  it  has  been  held 
that  the  objection  to  the  admissibility  of  plaintiff's  books  in  evidence 
upon  the  ground  that  they  contained  only  entries  of  money  trans- 
actions against  defendant  is  not  tenable  where  plaintiff  is  shown  to 
have  been  a  dealer  in  money,  and  that  such  entries  were  made  in 
the  regular  course  of  his  business."*  Some  of  the  courts  admit  entries 
in  the  books  of  a  party  only  on  the  supposed  ground  that  no  better 
or  more  satisfactory  evidence  exists,  and  refuse  to  extend  or  apply 
the  rule  to  cases  in  which  it  appears  that  more  satisfactory  evi- 
dence can  be  obtained."^  This  is  one  reason  why  the  courts  generally 
refuse  to  admit  them  when  they  merely  relate  tO  cash  items  or  deal- 
ings, and  why  some  of  them  refuse  to  admit  them  to  show  the 
delivery    of   goods    of    great   bulk    or    large    amount,    and    charges 


8  Iowa,  163,  187;  Cargill  v.  Atwood, 
18  R.  I.  303;  Peck  v.  Pierce,  63 
Conn.  310;  Gleason  v.  Kinney's 
Adm'r,  65  Vt.  560.  But  see  Clark 
V.  Savage,  20  Conn.  258;  Woolsey 
V.  Bohn,  41  Minn.  235,  42  N.  W. 
1022;  Bassett  v.  Spofford,  11  N.  H. 
167;  Le  Franc  v.  Hewitt,  7  Cal. 
186;  Stephan  v.  Metzgar,  95  Mo. 
App.  609,  69  S.  W.  625  (under  Mis- 
souri statute). 

"^  Davis  v.  Sanford,  9  Allen 
(Mass.)  216;  Smith  v.  Rentz,  131 
N.  Y.  169,  30  N.  B.  54;  Case  v. 
Potter,  8  Johns.  (N.  Y.)  211;  Bast- 
man  V.  Moulton,  3  N.  H.  156;  Wil- 
son v.  Wilson,  6  N.  J.  L.  114;  Brad- 
ley V.  Goodyear,  1  Day  (Conn.)  104, 
note  to  Hall  v.  Chambersburg,  &c. 
Co.  52  L.  R.  A.  689,  703. 

"  Silver  v.  Worcester,  72  Me.  322, 
330.  See,  however,  note  in  52  L. 
R.  A.  689,  697-703. 


«'Cole  V.  Dial,   8  Tex.   347. 

•'Orcutt  V.  Hanson,  70  la.  604,  31 
N.  W.  950.  See,  also,  Cargill  v. 
Atwood,  18  R.  I.  303.  But  compare 
Security  Co.  v.  Grayheal,  85  la.  543, 
52  N.  W.  497;  United  States  Bank 
V.  Burson,  90  la.  191,  57  N.  W.  705. 

"  Creamer  v.  Shannon,  17  Ga.  65, 

63  Am.  Dec.  226;  Bracken  v.  Dillon, 

64  Ga.  243,  37  Am.  R.  70;  Pelzer 
V.  Cranston,  2  McCord  L.  (S.  Car.) 
328;  Lynch  v.  Cronan,  6  Gray 
(Mass.)  531;  Prince  v.  Smith,  4 
Mass.  456;  Dodge  v.  Morrow,  14 
Ind.  App.  534,  41  N.  E.  967;  Jackson 
V.  Evans,  8  Mich.  476;  Townsend 
V.  Coleman,  18  Tex.  418;  Corr  v. 
Sellers,  100  Pa.  St.  169^  45  Am.  R. 
370;  Smith  v.  Rentz,  131  N.  Y.  169, 
30  N.  E.  54,  15  L.  R.  A.  138;  Vos- 
burgh  V.  Thayer,  12  Johns.  (N.  Y.) 
461;  Larue  v.  Rowland,  7  Barb.  (N. 
Y.)  107. 
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therefor,  at  least  in  the  absence  of  other  proof  of  the  delivery.^"  But 
the  rule  should  be  applied  with  sufficient  liberality  to  meet  the  ne- 
cessity of  the  case/^  and  it  is  not  perceived  why  they  should  not  be 
admissible  in  many  cases  in  which  there  is  no  absolute  necessity. 
In  practice  in  this  country  the  ivle  is  not  closely  confined  to  small 
tradesmen  and  merchants,  and  small  amounts,  as  it  was  formerly. 
It  is  essential,  however,  that  the  entries  should  be  made  in,  and 
relate  to  matters  in,  the  regular  course  of  business,  and  they  cannot 
be  used  to  prove  items  that  do  not  relate  to  the  business  and  are 
not  properly  the  subject  of  a  book  account.'^  Accoimt  books  are 
not,-  ordinarily,  admissible  to  prove  collateral  facts,'^  nor,  it  seems. 


"  See  Leighton  v.  Manson,  14  Me. 
208;  Corr  v.  Sellers,  100  Pa.  St. 
169,  45  Am.  R.  370;  Brannin  v. 
Forees,  12  B.  Men.  (Ky.)  506;  East- 
man V.  Moulton,  3  N.  H.  156;  Thom- 
son V.  Porter,  4  Strob.  Eq.  (S.  Car.) 
68,  53  Am.  Dec.  653.  Compare,  also, 
Ball  V.  Gates,  12  Met.   (Mass.)   491. 

'"■  See  Town  of  Bridgewater  v. 
Town  of  Roxbury,  54  Conn.  213,  6 
Atl.  415;  Waggeman  v.  Peters,  22 
111.  42;  AlcLellan  v.  Crofton,  6  Me. 
307;  Mathes  v.  Robinson,  8  Met. 
(Mass.)  269,  41  Am.  Dec.  505. 

"  Chicago,  &c.  R.  Co.  v.  Provine, 
61  Miss.  288;  Wait  v.  Krewson,  59 
N.  J.  L.  71,  35  Atl.  742;  Swing  v. 
Sparks,  7  N.  J.  L.  59;  Karr  v. 
Stivers,  34  la.  123;  Hart  v.  Livings- 
ton, 29  la.  217;  Ryan  v.  Dumphy, 
4  Mont.  356,  5  Pac.  324,  47  Am.  R. 
335;  Shoemaker  v.  Kellogg,  11  Pa. 
310;  Stuckslager  v.  Neel,  123  Pa. 
St.  53,  16  Atl.  94;  Richardson  v. 
Emery,  23  N.  H.  220;  Van  Every 
V.  Fitzgerald,  21  Neb.  36,  31  N.  W. 
264;  Davis  v.  Tarver,  65  Ala.  98; 
Wilmer  v.  Israel,  1  Browne  (Pa.) 
257;  Ward  v.  Powell,  3  Harr.  (Del.) 
379;  Sloan  v.  Grimshaw,  4  Houst. 
(Del.)  326;  Baldridge  v.  Penland,  68 
Tex.  441,  4  S.  W.  565;  Kibbe  v.  Ban- 
croft, 77  111.  18;  Waldron  v.  Priest, 
96  Me.  36,  51  Atl.  235;    Milwaukee 


Trust  Co.  V.  Warren,  112  Wis.  505, 
87  N.  W.  801.  But  see  Kinney  v. 
United  States,  54  Fed.  313;  White 
v.  Whitney,  82  Cal.  163,  22  Pac. 
1138;  Bicknell  v.  Mellett,  160  Mass. 
328,  25  N.  E.  1130;  Cogswell  v.  Dol- 
liver,  2  Mass.  217,  3  Am.  Dec.  45; 
Bates  V.  Sabin,  64  Vt.  511,  24  Atl. 
1013;  Loewenthal  v.  McCormick, 
101  111.  143;  Bartlett  v.  Board,  &c. 
59  111.  364;  Chipman  v.  Kellogg,  60 
Mich.  438,  27  N.  W.  592;  Remick 
v.  Rumery,  69  N.  H.  605,  45  Atl. 
574. 

"Juniata  Bank  v.  Brown,  5  Serg. 
&  R.  (Pa.)  226;  Murphy  v.  Cress, 
2  Whart.  (Pa.)  33;  Hale  v.  Ard,  48 
Pa.  St.  22;  Robins  v.  Warde,  111 
Mass.  244;  Winsor  v.  Dillaway,  4 
Met.  (Mass.)  221;  Somers  v.  Wright, 
114  Mass.  171;  Brown  v.  George, 
17  N.  H.  128;  M'Pherson  v.  Neuffer, 
11  Rich.  L.  (S.  Car.)  267.  Not  gen- 
erally admissible  to  prove,  contra- 
dict or  show  performance  of  a  spe- 
cial contract.  Griesheimer  v.  Ta- 
nenbaum,  124  N.  Y.  650,'  26  N.  E. 
957;  Hart  v.  Livingston,  29  la.  217; 
Lyman  v.  Bechtel,  55  la.  437,  7  N. 
W.  673;  Hall  v.  Chambersburg 
Woolen  Co.  187  Pa.  St.  18,  40  Atl. 
986,  52  L.  R.  A.  689  and  note;  Mc- 
Daniel  v.  Webster,  2  Houst.  (Del.) 
305.     But  see  Bailey  v.  Harvey,  60 
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as  negative  evidence  to  defeat  the  claim  of  the  adverse  party  by 
showing  that  they  contain  no  entry  as  to  such  claim.'*  But  if 
the  question  as  to  whether  any  such  entry  was  made  is  directly 
in  issue,  and,  in  other  cases,  where  it  is  shown  or  appears  that  the 
books  contain  all  the  accounts  between  the  parties,  that  they  are 
the  regular  account  or  shop  books,  that  the  claim  is  in  regard  to 
a  matter  in  the  regular  course  of  business,  and  such  as  would  have 
been  entered  upon  the  books  in  the  regular  course  if  they  existed, 
the  better  rule  would  seem  to  be  that  the  books  may  be  admitted, 
on  proper  preliminary  proof,  in  a  proper  case,  as  evidence  tending 
to  show  that  no  such  claim  exists,  or  the  true  state  of  the  ac- 
count.'" 

§  468.  Scope  of  proof — When  part  of  a  book  is  introduced  the 
■whole  may  be  used  by  adverse  party. — Where  a  party  puts  his  books 
in  evidence  they  become  the  property  of  both  parties  as  evidence 
in  the  cause.'"  And  where  a  party,  whether  plaintiil  or  defendant, 
makes  the  books  of  his  adversary  evidence  to  prove  entries  in  his 
favor,  the  adversary  is  entitled  to  use  the  same  books  to  prove  entries 
which  are  against  the  former,  or  which  are  explanatory  of  the  entries 
already  introduced."  He  who  offers  the  books  must  take  them  as 
they  are,  the  unfavorable  as  well  as  the  favorable  part  of  the  ac- 

N.  H.  152;  Moore  v.  Knott,  14  Ore.  son,  3  S.  Dak.   147,  52  N.  W.  671; 

35,  12  Pac.   59;   Ross  v.  Brusie,  70  Cross   v.   Willard,   46   Vt   73;    LIv- 

Cal.    465,    11    Pac.    760;    Swain    v.  ingston    v.    Tyler,    14    Conn.    493; 

Cheney,  41  N.  H.  232.  Ellsworth    Coal    Co.    v.    Quade,    28 

"Vandyke    v.    Memphis,    &c.    Co.  Mo.  App.  421;    First  Nat.  Bank  v. 

(Ky.)    71    S.   W.    441;    Lawhom    v.  Clark,  134  N.  Y.  368,  32  N.  E.  38, 

Carter,  11  Bush  (Ky.)  7;  Mattocks  17  L.  R.  A.  580;   American  Surety 

V.   Lyman,  18  Vt.  98,  46  Am.  Dec.  Co.  v.  Pauly,  72  Fed.  470;  Doolittle 

138;  Morse  v.  Potter,  4  Gray  (Mass.)  v.  Gavagan,  74  Mich.  11,  41  N.  W. 

292;  Keim  v.  Rush,  5  W.  &  S.  (Pa.)  846;    Purness  v.  Cope,  5  Bing.  114, 

377.     See,  also,  Shaffer  v.  MeCrack-  15  E.  C.  L.  498. 
in,    90    la.     578,    58    N.    W.     910;  "Clinton    v.    Rowland,    24    Barb. 

Schwarze  v.   Roessler,  40   111.   App.  (N.   Y.)   634;   Winants  v.  Sherman, 

474;  Riley  v.  Boehm,  167  Mass.  183,  3  Hill  (N.  Y.)  74. 
45  N.  E.  84;   Barber  v.  Bennett,  58         "Pierson     v.     Atlantic     National 

Vt.  476,  4  Atl.  231.  Bank,    77    N.    Y.    304;    Boudinot   v. 

"See   Lawrence   v.   Stiles,   16   111.  Winter,  190  111.  394,  60  N.  E.  553; 

App.    489;    McClean    County    Bank  Lewin  v.   Dllle,   17   Mo.   64;    Veiths 

V.    Mitchell,    88    111.   52;     Ford    v.  v.    Hagge,    8    Iowa,    163;    Todd    v. 

Cunningham,   87    Cal.    209,   25   Pac.  Terry,  26  Mo.  App.  598. 
403;  Union  School,  &c.  Co.  v.  Ma- 
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count,  and,  having  elected  to  put  them  in  for  his  own  benefit,  he 
cannot  afterwards  withdraw  them  without  the  consent  of  the  other 
party,''  nor  deny  the  latter  the  benefit  of  entries  therein  on  the 
same  subject  matter  that  are  favorable  to  the  latter/*  He  may, 
perhaps,  where  a  single  item  therein  is  in  controversy,  introduce 
the  single  entry,**  but  if  there  is  any  other  entry  relevant  in  the 
book  on  the  same  subject  favorable  to  the  other  party,  the  latter 
would  be  entitled  to  the  benefit  of  it. 

§  469.  Scope  of  proof — ^As  to  large  amoimts. — In  some  jurisdic- 
tions it  is  held  that  these  entries  are  not  admissible  to  prove  large 
and  important  transactions.  This  has  been  held  as  to  cash  items,'* 
and  as  to  items  for  goods  sold,  work  done,  and  the  like,  it  has  been 
held  that  they  are  not  admissible  in  case  the  amount  is  large.'* 
This  was  the  old  doctrine,  and  imder  that  doctrine  the  amount  was 
usually  limited  to  forty  shillings,  but  under  the  rule  that  now  pre- 
vails in  most  jurisdictions  there  is  no  such  arbitrary  limitation. 

§  470.  Method  of  proof. — Before  these  entries  are  admissible  in 
evidence  they  must  be  authenticated,  generally,  by  the  party  who 
made  them,'*  who  may  be  the  party  himself  to  the  suit,  or  a  clerk. 
In  ease  of  the  death  or  disability  of  such  person  his  handwriting 
must  be  proved.'*  Different  modes  of  authentication  are  prescribed 
in  different  states.     In  many  of  the  states  the  party's  suppletory 

"Clinton    v.    Rowland,    24    Barb.  605,  affirmed  In  136  N.  Y.  613;  Tln- 

(N.  Y.)   634.  dall  v.  Mclntyre,  24  N.  J.  L.  147. 

"Dewey   v.    Hotehkiss,    30   N.    Y.  "Silver  v.  Worcester,  72  Me.  322; 

497.     See,  also,  Pendleton  v.  Weed,  Rich  v.  Eldredge,  42  N.  H.  153,  158; 

17  N.  Y.  72;   Pelzer  v.  Durham,  37  Davis  v.   Sanford,   9  Allen   (Mass.) 

S.  Car.  354,  16  S.  E.  46;  Blanchard  216;    Kenton  v.  Hill,  58  Me.  114. 

V.   Commercial  Bank,   75  Fed.  249;  "Bustin     v.     Rogers,     11     Gush. 

Rowan    v.    Chenowlth,    49    W.    Va.  (Mass.)  346.     And  see  Alexander  v. 

287,   38   S.   E.   544;    Almy  v.   Allen,  Smoot,  13  Ired.  L.   (N.  C),  461. 

22  R.  I.  595,  48  Atl.  934.  ==  Frlck  v.   Kabaker,   116   la.   494, 

*>  Van    BokkeleSn    v.    Berdell,    3  90  N.  W.  498;   note  to  Union  Bank 

N.  Y.  S.  333.    All  the  books  relating  v.    Knapp,    15    Am.    Dec.    181,    and 

to  the  account  sued  on  must  gener-  authorities  cited  in  following  note, 

ally   be   produced.     Larue  v.   Row-  "Miller   v.    Shay,   145   Mass.    162, 

land,   7  Barb.    (N.   Y.)    107;    Prince  13   N.  E.   468;    Holbrook  v.   Gay,  6 

V.   Swett,   2   Mass.   569;    Bonnell  v.  Cush.    (Mass.)    215;    McGoldrick   v. 

Mawha,   37  N.  J.  L.   198;   Eastman  Traphagen,    88    N.    Y.    334;    Stroud 

V.  Moulton,   3  N.  H.   156.     But  see  v.  Tilton,  4  Abb.  Ct.  App.  Dec.  324; 

Stokes   V.   Fenner,    10   Phila.    (Pa.)  New   Haven,   &c.    Co.    v.    Goodwin, 

14;   Doolittle  v.  Stone,  8  N.  Y.  S.  42  Conn.  230;   Curren  v.  Crawford, 
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oath  is  required  to  authenticate  his  own  book  entries.  In  some  juris- 
dictions preliminary  proof  must  be  made  that  the  books  are  fairly 
and  honestly  kept.*^  It  is  sufficient,  in  some  jurisdictions,  to  show 
this  by  the  testimony  of  the  party  himself,*'  but  in  others  it  is 
required  to  be  shown  by  parties  who  have  dealt  with  him  and  found 
his  accounts  to  be  correct.*'  Copies  or  transcripts  taken  from  a 
party's  books  of  original  entry  are  admissible  on  proof  of  the  loss 
or  destruction  of  the  books,**  and,  in  some  instances  of  long  ac- 
counts, it  has  been  held  that  a  witness  may  examine  the  books, 
make  a  statement  of  all  the  items  referring  to  the  account-  in  ques- 
tion and  read  it  to  the  jury  in  connection  with  his  testimony.*" 

§  471.  Proof  where  party  keeps  a  clerk. — There  is  a  conflict  of 
authority  as  to  whether  or  not  the  admissibility  of  a  party's  books 
of  account  is  dependent  upon  his  proving  that  he  kept  no  clerk, 
and  that  his  books  are  to  be  excluded  if  he  did  so,  unless  the  absence 
of  the  clerk  is  accounted  for.  Some  cases  hold  that  the  fact  that  the 
party  kept  a  clerk,  who  could  be  produced  and  testify  to  the  sale 
and  delivery  of  the  articles,  does  not  in  any  way  affect  the  admis- 

4    Serg.    &    R.    (Pa.)    3;    Elms    v.      lin,    1    E.    D.    Smith    (N.   Y.)    729; 

Chevis,   2   McCord   L.    (S.    C.)    349;      Werbiskie  v.  McManus,  31  Tex.  116. 

Robinson  v.  Dibble's  Adm'r,  17  Fla.      See,    also.   Bower   v.    Smith,    8   Ga. 

74;  Cole  v.  Anderson,  8  N.  J.  L. 
83.  This  was  formerly  the  rule  in 
Michigan.  Jackson  v.  Evans,  8 
Mich.  476.  But  it  now  seems  to  be 
otherwise  since,  the  statute  has 
made  parties  to  a  suit  competent 
to  testify.  Montague  v.  Dougan,  68 
Mich.  98,  35  N.  W.  840.  But  see 
Silver  v.  Worcester,  72  Me.  322. 

**  Tucker  v.  Bradley,  33  Vt.  324; 
Mills  V.  Glennon,  2  Idaho,  95,  6 
Pac.  116;  Holmes  v.  Marden,  12 
Pick.  (Mass.)  169;  Baldridge  v.  Pen- 
land,  68  Tex.  441,  4  S.  W.  565;  Batre 
v.  Simpson,  4  Ala.  305.  Contra, 
Higgs  V.  Shehee,  4  Fla.  382;  Cream- 
er V.  Shannon,  17  Ga.  65,  63  Am. 
Dec.  226. 

"•Culver  V.  Marks,  122  Ind.  554, 
23  N.  E.  1086,  7  L.  R.  A.  489,  17  Am. 
St.  377. 


457. 

'"  Countryman  v.  Bunker,  101 
Mich.  218,  59  N.  W.  222;  Smith  v. 
Smith,  163  N.  Y.  168,  57  N.  E.  300, 
52  L.  R.  A.  545;  Chicago,  &e.  R.  Co. 
v.  Provine,  61  Miss.  288;  Baldridge 
V.  Penland,  68  Tex.  441,  4  S.  W. 
565;  Wagar  Lumber  Co.  v.  Sullivan 
Logging  Co.  120  Ala.  558,  24  So. 
949;  Atkinson  v.  Burt,  65  Ark.  516, 
45  S.  W.  987,  53  S.  W.  504;  Kirby 
V.  Watt,  19  111.  393. 

'"  Mathes  v.  Robinson,  8  Met. 
(Mass.)  269,  41  Am.  Dec.  505;  Black 
V.  Shooler,  2  McCord  L.  (S.  Car.) 
293;  Landis  v.  Turner,  14  Cal.  573; 
Taylor  v.  Tucker,  1  Ga.  231.  See, 
also.  Anchor  Milling  Co.  v.  Walsh, 
108  Mo.  277,  18  S.  W.  904. 

"Vosburg  V.  Thayer,  12  Johns. 
(N.  Y.)  461;  Wright  v.  Hicks,  70 
N.    Y.    S.   675;    Hauptman   v.    Cat- 
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sibility  of  the  books  in  evidence.""  Other  cases  hold  that  before  the 
books  can  be  admitted  it  must  be  established  that  the  party  kept  no 
clerk,"^  at  least  if  the  clerk  is  not  produced  and  the  entry  is  not 
the  party's  own,  or  he  has  no  personal  knowledge  of  the  matter.  It 
is  generally  held,  however,  that  if  the  clerk  is  dead,  or  insane,  or 
out  of  the  state,  his  handwriting  may  be  proved  so  as  to  admit 
the  entry,  if  otherwise  proper."^ 

§  472.  Effect  of  statutes  making  parties  competent  witnesses. 
— Statutes  have  been  enacted  generally  today  permitting  parties 
themselves  to  testify  as  witnesses.  This  has  done  away  to  a  great 
extent  with  the  original  reason  for  admitting  shop  books  in  evi- 
dence. The  real  effect  of  these  statutes  is  a  matter-  of  some  doubt. 
The  Supreme  Court  of  Pennsylvania  gave  the  following  exposition 
of  the  subject  of  parties  as  witnesses  in  a  comparatively  recent  case: 
"Questions  in  relation  to  books  of  entry  as  evidence,  since  the  Act  of 
1869,"'*  making  the  parties  witnesses,  stand  upon  a  different  foot- 
ing from  that  on  which  they  stood  before.  Then  the  book  itself 
was  the  evidence,  and  the  oath  of  the  party  was  merely  supplemen- 
tary. Now  the  party  himself  is  a  competent  witness,  and  may  prove 
his  own  claim  as  a  stranger  would  have  done  before  the  Act  of  1869. 
That  the  facts  contained  in  the  book,  either  of  charge  or  discharge, 
of  cash  or  goods,  or  whatever  else  is  in  his  personal  knowledge, 
might  be  proved  by  a  stranger,  no  one  doubts.    A  clerk,  for  instance, 

■"Mitchell  V.  Belknap,  23  Me.  475;  Union    Bank    v.    Knapp,    3    Pick. 

Bartholomew  v.   Farwell,   41   Conn.  (Mass.)    96,    15   Am.   Dec.   181,   and 

107;   Carroll  v.  Storck,  57  Cal.  366;  note;    Cummings  v.  Fullam,  13  Vt. 

"Vosburgh  v.  Thayer,  12  Johns.  434;  Verial  v.  Gilman,  21  W.  Va.  301, 
461;  Smith  v.  Smith,  163  N.  Y.  168,  45  Am.  R.  562;  Hoover  v.  Gehr, 
57  N.  E.  300,  52  L.  R.  A.  545;  Town-  62  Pa.  St.  136;  Bartholomew  v.  Far- 
send  V.  Coleman,  20  Tex.  817;  Wat-  well,  41  Conn.  107;  New  Haven,  &c. 
rous  v.  Cunningham,  71  Cal.  30,  Co.  v.  Goodwin,  42  Conn.  230;  Cul- 
11  Pac.  811;  Ruggles  v.  Gatton,  50  ver  v.  Marks,  122  Ind.  554,  23  N.  B. 
111.  412;  Jackson  v.  Evans,  8  Mich.  1086,  17  Am.  St.  377;  McDonald  v. 
476;  Ingersoll  v.  Bannister,  41  111.  Carnes,  90  Ala.  147,  7  So.  919;  Bol- 
388;  Irish  v.  Horn,  84  Hun,  121,  32  ling  v.  Fannin,  97  Ala.  619,  12  So. 
N.  Y.  S.  455.  But  this  means  a  59.  But  see  Welsh  v.  Barrett,  15 
clerk  who  knows  something  about  Mass.  380;  Merrill  v.  Ithaca,  &c.  R. 
the  business.  McGoldrick  v.  Trap-  Co.  16  Wend.  (N.  Y.)  586,  30  Am. 
hagen,  88  N.  Y.  334.  Dec.    130;    Mahaska   County   v.    In- 

==  Chaffee  &  Co.  v.  United  States,  galls,  16  la.  81;   Douglass  v.  Hart, 

18    Wall.    (U.    S.)    516;    Burton    v.  4   McCord    (S.   Car.)    257. 

Driggs,   20  Wall.    (U.   S.)    125,   134;  "*  Reenacted  in  Penn.  Pub.L.  1887. 

p.  158,  §  4;   Pepper  &  L.  Pa.  Dig., 
col.  4833,  §  8. 
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could  prove  the  account,  including  cash  items,  from  his  own  knowl- 
edge, and  might  use  the  book  to  refresh  his  memory.  The  party 
now  stands  by  force  of  the  act  on  the  same  plane  of  competency  as 
the  stranger  stood  upon,  and  therefore  may  make  the  same  proof 
that  a  stranger  could;  he  may  also  refer  to  entries  made  at  the  time 
of  the  transaction  in  corroboration  of  his  testimony."'^ 

And  again  it  is  stated  by  another  court  in  another  recent  case:'* 
"At  the  time  when  parties  to  an  action  were  not  competent  wit- 
nesses in  their  own  behalf,  their  books  of  account  were  admitted  in 
evidence  upon  a  proper  showing  of  the  mode  in  which  they  had  been 
kept,  and  were  treated  as  original  evidence  of  the  matters  for  which 
they  were  introduced;  but,  since  parties  have  been  allowed  to  testify 
concerning  all  the  facts  for  which  the  books  were  formerly  offered, 
their  testimony  in  reference  thereto  constitutes  primary  evidence 
of  these  facts,  and  the  books  of  account  become  merely  secondary  or 
supplementary  evidence.  The  books  are  not  excluded  as  incom- 
petent, but  will  be  received,  either  in  corroboration  of  the  testi- 
mony of  the  parties  as  entries  made  at  the  time,  or  upon  the  prin- 
ciples by  which  inferior  evidence  is  received  where  the  party  is  un- 


"  Nichols  v.  Haynes,  78  Pa.  St. 
174. 

In  the  last  edition  of  Greenleaf 
on  Evidence  a  somewhat  similar 
view  is  taken  by  the  editor,  who 
says:  "The  basis  of  this  branch 
of  the  exception,  as  has  been  seen, 
was  the  supposed  neccessity  for 
resort  to  such  evidence,  the  party 
being  unable  to  take  the  stand  in 
his  own  behalf  as  a  witness.  It 
would  follow,  on  principle,  that 
since  the  abolition  of  parties'  in- 
competency this  necessity  no  long- 
er exists,  because  the  party  can 
now  take  the  stand  and  testify, 
using  the  books,  if  he  pleases,  as 
a  record  of  past  recollection.  At 
the  present  day  then  the  true  view 
is  that  the  special  hearsay  excep- 
tion in  favor  of  parties'  books  has 
disappeared,  and  that  the  party 
should  use  them  only  by  taking 
the  stand  and  adopting  them  only 


as  records  of  past  recollection — a 
result  preferable  in  practice  as  well 
as  principle,  because  the  party  is 
thus  subjected  as  he  should  be  to 
cross-examination  on  the  subject  of 
the  entries,  and  because  they  can 
thus  be  used  without  the  rigorous 
and  detailed  limitations  above  de- 
scribed. This  view,  however,  has 
as  yet  found  full  acceptance  in  a 
few  courts  only.  It  must  be  stated 
that  in  some  states  statutes  have 
been  passed,  apparently  attempting 
to  modify  the  present  branch  of 
the  exception  by  enlarging  it  to 
include  parties'  books  kept  by  a 
clerk;  but  the  phrasing  of  these 
statutes  is  usually  such  that  their 
precise  object  and  effect  is  not  easy 
to  ascertain."  1  Greenleaf  Ev.  (16th 
ed.)   212. 

"Bushnell   v.    Simpson,   119   Cal. 
658,  51  Pac.  1080. 
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able  to  produce  evidence  of  a  higher  degree."  Whatever  may  be 
the  extent  or  purpose  for  which  such  entries  are  still  received  it  is 
very  generally  held  that  the  statutes  making  parties  competent  wit- 
nesses in  their  own  behalf  do  not  deprive  them  altogether  of  the 
right  to  introduce  the  books  of  account  in  evidence.®^ 

§  473.     Statutes  providing  for  admission  of  books  of  accounts. — 

In  many  of  the  states  legislative  enactments  have  been  made  which 
set  out  the  rules  for  the  admission  of  entries  under  this  head.  These 
statutes  vary  so  much  in  their  particulars  that  it  would  be  imprac- 
ticable to  undertake  to  make  a  full  statement  concerning  them."^ 

"These  statutes  all  expressly  recognize  the  admissibility,  and  pro- 
vide for  the  admission  of  books  of  account  on  a  proper  showing,  to 
be  made  in  the  manner  required  by  the  statutes  themselves;  but 
they  vary  somewhat  in  form  and  language,  and  the  way  in  which  the 
book's  admissibility  is  recognized,  and  in  which  the  terms  of  the 
statute  are  made  applicable.  Thus,  in  some  of  the  states  the  stat- 
utes are  enacted  as  independent  statutes  expressly  for  the  purpose 
of  allowing  the  use  of  such  evidence.  While  others  are  a  part  of,  and 
embraced  in,  the  statutes  prohibiting  a  party  from  testifying  for 
himself  when  his  adversary  is  the  personal  representative  of  a  deceased 
person,  or  is  otherwise  incapacitated,  and  form  an  exception  to  that 
prohibitive  clause — that  is  to  say,  the  party  offering  his  books  is 
competent  to  make  the  proof  necessary  to  their  introduction  in 
evidence,  although  his  adversary  be  incapacitated  as  above,  and  his 
books  are  then  competent  evidence  for  him.  But  they  all  attain  the 
same  result,  and  that  is  that  if  the  party  desiring  to  use  his  own 
books  in  his  own  behalf  accompanies  the  offer  of  the  books  with 
the  proof  required  by  the  statute  under  which  the  offer  is  made, 
they  are  competent  evidence  for  him.  Such  statutes  of  both  classes 
are  to  be  found  in  the  states  from  which  the  cases  in  the  note  are 

"Stroud  V.   Tilton,  3  Keyes    (N.  18   S.   W.   904.     Compare   Ryan   v. 

Y.)  139;   Smith  v.  Smith,  163  N.  Y.  Dumphy,  4  Mont.  356,  5  Pac.  324. 

168,  57  N.  B.  300,  52  L.  R.  A.  545;  »» The   substance   of   the   statutes 

Tomlinson   v.   Borst,   30  Barb.    (N.  of  many  of  the  different  states  is 

Y.)  42;  Sheehan  v.  Hennessy,  65  N.  stated  In  the  note  to  Price  v.  Tor- 

H.  101,  18  Atl.  652;   Bailey  v.  Har-  rington.  Smith's  Lead  Cas.    (Amer. 

vey,  60  N.  H.  152;  Hostetter  v.  Fen-  ed.)  328,  in  the  note  in  52  L.  R.  A. 

stermacher,  1  W.  N.   C.   (Pa.)   466;  545,  et  seq.,  and  in  9  Am.  &  Eng. 

Petit  v.   Teal,   57   Ga.   145;    Anchor  Ency.  L.  (2d  ed.)  913,  et  seq. 
Milling  Co.  v.  Walsh,  108  Mo.  277, 
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cited  as  applying  the  terms  of  the  statutes  to  the  books  under  con- 
sideration.'"^ 

§  474.  Court  determines  admissibility. — ^The  question  as  to 
whether  or  not  account  books  or  entries  therein  should  be  admitted 
in  evidence  is  in  the  first  instance  a  question  to  be  decided  by  the 
court.'*  Before  the  admission  of  this  evidence  the  court  must  be 
satisfied  that  the  shop  books  offered  in  evidence  are  fairly  kept,  in 
good  faith,  as  a  contemporaneous  record  of  daily  transactions.  "Such 
private  entries  as  the  party  himself  made  in  the  regular  routine  of 
his  business  are  considered,  especially  in  modern  times,  as  legal  tes- 
timony, however  weak  it  may  be  regarded,  if  upon  inspection  of 
the  books  by  the  court  trying  a  cause  they  appear  to  have  been 
honestly  kept,  and  the  entries,  without  erasures  or  interlineations, 
regularly  and  chronologically  made.""*  "It  is  for  the  court  to  decide 
upon  the  admissibility  of  the  book  offered,  although  the  weight  to 
be  given  to  it  afterwards  must  be  largely  a  question  ftr  the  Jury, 
in  connection  with  its  appearance,  the  manner  in  which  it  is  kept, 
and  the  other  evidence  in  the  case.  It  must  appear  to  have  been 
honestly  kept  and  not  intentionally  erased  or  altered,  and  to  have 
been  the  record  of  the  daily  business  of  the  party,  made  for  the  pur- 
pose of  establishing  a  charge  against  another.  Necessarily,  regard 
is  to  be  had  to  the  education  of  the  party,  his  methods  and  knowl- 
edge of  business,  etc.,  in  deciding  this  question.  The  decision  of 
the  court  to  admit  the  book  is  final  and  conclusive,  unless  from  its 
character,  or  from  that  which  was  sought  to  be  proved  by  it,  it 
could  not  have  been  admitted  even  if  it  met  those  tests."^"" 

"  Smith  V.  Smith,  163  N.  Y.  168,  6  Wyo.  419,  34  L.  R.  A.  581,  45  Pac. 

and  note  in  52  L.  R.  A.  545.     See,  1073;  Stucky  v.  Shecliler,  12  Ky.  L. 

also.   Lovelock   v.    Gregg,    14    Colo.  R.  985;   Stephan  v.  Metzgar,  95  Mo. 

53,  23  Pac.  86;  McDonald  v.  Clough,  App.  609,  69  S.  W.  625. 
10  Colo.  59,  14  Pac.  121;  Hooker  v.         "Byre    v.    Cook,    9    Iowa,    185; 

Johnson,    6    Fla.    730;    Weigle    v.  Moody  v.   Roberts  &  Co.   41  Miss. 

Brautigam,    74    111.    App.    285,    290;  74;   Churchman  v.  Smith,  6  Whart. 

Gosewick  v.  Zebley,  5  Harr.   (Del.)  (Pa.)  146,  36  Am.  Dec.  211;  Dunbar 

124;  Talbotton  R.  Co.  v.  Gibson,  106  v.   Wright,   20   Fla.   446;    Coggswell 

Ga.    229,   32   S.    E.    151;    Shaffer   v.  v.  Dolliver,  2  Mass.  217,  3  Am.  Dec. 

McCrackin,  90  Iowa,  578,  58  N.  W.  45. 

910;  Atkins  v.  Seeley,  54  Neb.  688,         "Burleson  v.    Goodman,   32  Tex. 

74   N.   W.   1100;    Colbert  v.   Piercy,  229. 

25    N.    C.    77;    Briggs   v.    Town    of         ™  Pratt  v.  White,  132  Mass.   477. 
Georgia,  15  Vt.  61;  Hay  v.  Peterson, 


567  JURY   DETERMINES   WEIGHT.  [§    475. 

§  475.  Jury  determines  weight. — When  these  aiccoTint  books  are 
once  admitted  the  jury  alone  are  the  judges  of  the  weight  to  be 
given  them.^"^  And  when  admitted  evidence  can  be  introduced  as  to 
the  accuracy  and  good  faith  of  the  book.  "When  a  book  of  original 
entries  is  offered  in  evidence,  supported  by  the  oath  of  the  party,  the 
court  examines  it  to  see  if  it  appears,  prima  facie,  to  be  what  it 
purports  to  be.  If  there  are  erasures  and  interlineations,  and  false 
or  impossible  dates,  touching  points  that  are  material,  or  if  for  any 
reason  it  clearly  appears  not  to  be  a  legal  book  of  entries,  the  court 
may  reject  it  as  incompetent.  If  this  does  not  clearly  appear,  it  is  to 
be  submitted  to  the  jury  to  judge  of,  and  then  it  is  competent  for  the 
adverse  party  to  show  its  general  character  by  pointing  to  charges 
and  entries  affecting  other  parties,  and  calling  witnesses  to  prove 
such  entries  false  and  fraudulent.  That  this  investigation  may 
not  run  into  excessive  departure  from  the  issue  on  trial,  the  court 
should  limit  it  to  the  time,  or  near  the  time,  covered  by  the  account 
in  suit,  and  should  suffer  no  more  explanation  of  collateral  cases 
than  would  bear  directly  on  the  general  character  of  the  book.  If 
in  a  shop  book  exhibit,  in  respect  to  customers  generally,  there  are 
illegal  dates,  as  on  Sunday,  or  impossible  dates,  as  31st  of  June  or 
30th  February,  or  altered  dates,  or  earlier  dates  after  those  that  are 
later,  or  any  other  such  condemning  features,  they  are  evidence  for 
the  jury  upon  the  general  character  of  the  book.  The  jury  may 
form  some  opinion  from  such  examination  how  far  it  is  entitled  to 
weight  in  the  scales  which  they  are  holding.  While  they  should 
make  all  due  allowances  for  mistakes,  for  ignorance  and  unskilful- 
ness  in  bookkeeping,  and  for  peculiarities  in  the  plaintiff's  business, 
they  should  insist  on  the  general  honesty  and  accuracy  of  the  book, 
made  in  secret  by  one  party  against  the  other,  and  now  offered  as 
a  guide  to  the  conscience  of  the  jury."^"" 

""  Frick  V.  Kabaker,  116  la.  494,  recorded   therein.     Pierson   v.   At- 

90  N.  W.  498,  and  authorities  cited  lantic    Nat.    Bank,    77    N.    Y.    304; 

In  following  note.  American   Surety   Co.   v.   Pauly,   72 

i°=Funk   V.    Ely,    45    Pa.    St.    444.  Fed.  470;  Welch  v.  Palmer,  85  Mich. 

Accord:     Burleson  v.   Goodman,   32  310,  48  N.  W.  552;  Holmes  v.  Hunt, 

Tex.    229;    Dicken    v.   Winters,    169  122   Mass.     505,     23     Am.     R.   381; 

Pa.   St.   126,   32   Atl.   289;    Mathews  Woolsey  v.  Bohn,  41  Minn.  235,  42 

v.  Sanders,,  15  Ark.  255;   Taylor  v.  N.    W.    1022;    Winslow    v.    Dakota 

Tucker,  1  Ga.  231.    They  are  gener-  Lumber  Co.   32   Minn.   237;   Dishon 

ally  prima  facie,  but  not  conclusive,  v.  Schorr,  19  111.  58. 
evidence    of    the    matters   properly 
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§  476.  Introductory. — "While  the  rule  respecting  the  use  of  shop 
books  was  in  operation,  another  rule,  i.  e.,  that  respecting  entries 
made  in  course  of  business,  was  shaping  itself — ^to  the  effect  that, 
under  practically  the  same  conditions  of  contemporaneousness,  bona 
fide  keeping  in  course  of  husiness,  absence  of  motive  to  misrepresent, 
etc.,  any  entry  which  a  person  was  under  legal  or  professional  duty 
to  make,  or  which  was  made  in  the  course  of  business,  was  admis- 
sible, after  the  death  of  the  declarant,  in  actions  between  third 
parties."^     It  is  evident  that  such  entries  as  to  strangers  are  mere 

'  Mr.  Chamberlayne's  note  in  2  In  one  of  the  earliest  cases  upon 
Taylor  on  Evidence    (9th   ed.)    463,      the  subject— Price  v.  Earl  of  Tor- 
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hearsay,  and  when  not  within  this  or  some  other  exception,  quali- 
fication or  modification  of  the  hearsay  rule  they  are  as  to  third  persons 
ordinarily  res  inter  alios  acta  and  not  admissible  as  evidence  against 
such  third  persons  or  upon  issues  between  them.^  The  doctrine  to 
be  considered  in  this  chapter,  however,  now  constitutes  a  fairly  well- 
settled  exception  to  the  hearsay  rule. 

§  477.  Distin^shed  from  shop  book  rule. — The  so  called  shop 
book  rule,  considered  in  the  previous  chapter,  applies  only  to  entries 
in  the  books  of  a  party  to  the 'suit,  while  these  entries,  made  in  the 
regular  course  of  business,  are  made  in  the  books  of  strangers  to 
the  suit.  Again,  under  the  shop  book  rule,  the  entries  must  be 
made  only  in  shop  or  account  books,  while  under  this  they  may  be 
made  in  any  book  or  other  document.  Under  the  shop  book  rule, 
also,  the  entries  must,  in  all  cases,  be  written,  and  it  makes  no  differ- 
ence whether  the  party  is  dead  or  alive  at  the  time  the  entries  are 
offered  in  evidence.' 

Under  this,  the  party  making  them  must,  according  to  some  of 
the  authorities,  be  dead ;  and  in  England  oral  statements  in  the  course 
of  business,  under  similar  circumstances,  have  been  admitted  as 
practically  within  the  rule.* 

§  478.  Distinguished  from  other  declarations. — Entries  and  dec- 
larations made  ia  the  regular  course  of  duty  or  business  are  dis- 

rington,  1  Salk.  285,  1  Smith's  Lead.  Minton   v.  Underwood  Lumber  Co. 

Cas.  566— an  entry  was  in  a  brewer's  79  Wis.  646,  48  N.  W.  857;  Ridgeley 

account   book   in   the  usual   course  v.   Johnson,  11  Barb.    (N.   Y.)    527; 

of    business,    within    the    scope    of  State   Bank   v.    Brown,    165    N.    Y. 

the  employe's  duty,  and  it  was  ad-  216,  59  N.  E.  1,  53  L.  R.  A.  513,  and 

mitted  on  this  ground  to  show  de-  note. 

livery  in  favor  of  the  brewer,  ^  Ford  v.  Cunningham,  87  Cal. 
the  employe  being  dead  and  the  209,  25  Pac.  403;  Bradley  v.  Good- 
entry  being  signed  by  him;  but  this  year,  1  Day  (Conn.)  104;  Pratt  v. 
was  as  between  the  parties.  White,  132  Mass.  477;  Vosburgh  v. 
^Boyd  V.  Yerkes,  25  111.  App.  527;  Thayer,  12  Johns.  (N.  Y.)  461; 
Harrison  v.  Lagow,  1  Blackf.  (Ind.)  Lassone  v.  Boston,  &c.  R.  Co.  66  N. 
307;  Powers  v.  Hazelton,  &c.  R.  H.  345,  24  Atl.  902;  Thomson  v. 
Co.  33  Ohio  St.  429;  Sloan  v.  Mc-  Porter,  4  Strob.  Eq.  (S.  C.)  58,  3 
Dowell,  75  N.  Car.  29;  Juniata  Bank  Dane.  Abr.  318;  Foster  v.  Sinkler, 
V.  Brown,  5  Serg.  &  R.  (Pa.)  226;  1  Bay  (S.  C.)  40. 
McKenney  v.  Waite,  20  Me.  349;  'Regina  v.  Buckley,  13  Cox  C.  C. 
Batchplder  v.  Sanborn,  22  N.  H.  293;  Steph.  Dig.  Ev.  art  27;  2  Tay- 
325;  McNamara  v.  Dratt,  40  la.  413;  lor's  Ev.   §    672. 
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tinguished  from  declarations  which  are  a  part  of  the  res  gestae  in 
this,  that  for  declarations  to  be  a  part  of  the  res  gestae,  the  declara- 
tions themselves  must  be  a  part  of  the  transaction,  and  to  be  a  part 
of  the  res  gestae  it  would  be  essential,  then,  that  the  entries  should 
in  all  cases  be  made  as  a  part  of  the  sale  or  transaction.  The  rule 
is  not  so  strict  as  this  as  to  entries  of  the  character  now  under  con- 
sideration. Entries  and  declarations  made  in  the  regular  course  of 
duty  or  business  are  likewise  distinguished  from  declarations  against 
interest  in  that  the  latter  must  be  against  interest,  while  the  former 
do  not  have  to  be.  These  distinctions,  as  hereinafter  shown,  are 
supported  by  the  weight  of  authority;  but  there  is  some  confusion 
upon  the  subject,  and,  in  a  very  recent  case,'  it  is  stated  that  the  entry 
must  be  made  by  a  third  party  since  deceased  or  beyond  the  reach 
of  oral  examination,  against  his  interest,  or  it  must  be  the  contem- 
poraneous record  of  a  fact  which  forms  part  of  the  res  gestae  in 
which  the  principal  fact  in  issue  occurred,  made  by  a  person  not  in- 
terested in  the  principal  fact.  Applying  this  test,  the  court  held 
that  the  books  of  a  real  estate  agent  showing  payment  to  a  plumber 
employed  by  him  were  not  admissible  against  the  plumber  in  an  action 
by  him  against  the  agent's  principal. 

§  479.  Meaning  of  term. — ^By  "entries  and  declarations  of  third 
parties  made  in  the  regular  course  of  business  or  duty,"  as  an  excep- 
tion to  the  hearsay  rule,  is  meant  entries  or  declarations  written 
down  in  an  account  book  during  the  carrying  on  of  a  business  or 
written  down  in  some  other  book  or  document  in  the  usual  course  of 
duty  or  business  by  a  person  whose  duty  it  was  to  make  them.  These 
are  admissible  in  evidence  in  a  proper  case,  notwithstanding  the  fact 
that  they  are  in  the  nature  of  hearsay,  being  the  written  statements 
of  some  other  party  other  than  the  one  who  is  on  the  witness  stand. 
Although  it  is  sometimes  said  that  there  must  be  no  interest  to 
misrepresent,  and  some  of  the  courts  have  failed  to  distinguish  entries 
admissible  under  the  rule  in  question  from  entries  against  interest 
and  declarations  which  are  part  of  the  res  gestae,  yet  it  is  fairly  well 
settled  that  they  need  not  be  against  interest  nor  strictly  part  of  the 
res  gestae. 

§  480.  The  rule. — Entries  and  declarations  of  third  parties  made 
in  books,  minutes  or  memoranda,  in  writing,  in  the  usual  course  of 

"  McKeen  v.  Providence,  &c.  Bank  v.  Savery,  39  la.  258,  262.  But  com- 
(R.  I.),  54  Atl.  49.   See,  also,  Sypher     pare  Dow  v.  Sawyer,  29  Me.  119. 
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business  and  in  the  discharge  of  professional,  of&cial,  or  other  duty, 
and  made  at  or  about  the  time  when  the  fact  they  record  took  place, 
are  admissible  in  evidence  upon  proper  preliminary  proof,  after  the 
death  of  the  person  by  whom  the  entries  or  declarations  were  made.' 
There  is  some  conflict,  however,  as  to  this  latter  qualification. 

§  481.  Ground  of  admissibility. — These  declarations  are  admis- 
sible largely  upon  the  ground  of  necessity  or  supposed  necessity  and 
because  of  the  reliability  which  can  be  attached  to  the  conducting 
of  the  natural,  necessary  and  regular  work  of  a  business.  Here  entries 
are  made  at  the  same  time  the  transaction  in  controversy  takes  place 
and  are  not  made  for  the  purpose  of  being,  at  some  later  period,  in- 
troduced in  evidence,  but  are  made  solely  for  the  purpose  of  keeping 
a  correct  and  accurate  account  of  the  routine  transaction  of  a  business. 
It  is  essential  for  the  conducting  of  a  prosperous  and  successful  busi- 
ness that  an  account  should  be  kept  of  such  facts  and  transactions, 
and  it  is  also  easier,  as  well  as  better,  to  state  what  is  true  than 
what  is  false,  within  the  limitations  prescribed  by  the  rule.  These 
considerations  as  to  this  class  of  evidence  sufficiently  guarantee  cred- 
ibility.^ 

As  has  been  said:  "What  a  man  has  actually  done  and  committed 
to  writing  when  under  obligation  to  do  the  act,  it  being  in  the 
course  of  the  business  he  has  undertaken,  and  he  being  dead,  there 
seems  to  be  no  danger  in  submitting  to  the  consideration  of  the 
jury."'  So,  such  entries  usually  form  a  link  in  a  chain  of  circum- 
stances which  mutually  corroborate  each  other,  and  false  entries 
would  be  likely  to  interfere  with  the  business,  mislead  the  pro- 
prietor, and,  if  made  by  clerks,  bring  them  into  disgrace;  they  are 
usually  subject  to  inspection  of  several  persons  and  any  error  would 
be  exposed  to  speedy  discovery;  and  at  the  same  time,  the  facts  to 

•Chaffee  &  Co.  v.  United  States,  Doe,    7   Black.    (Ind.)    12;    Bank   of 

18  Wall.    (U.   S.)    516;    Hancock  v.  Tenn.   v.    Smith,   9   B.   Mon.    (Ky.) 

Kelly,  81  Ala.  368,  2  So.  281;   State  609;   City  of  Boston  v.  Inhabitants 

V.    Phair,    48   Vt.    366;    Hatfield    v.  of  Weymouth,  4  Gush.  (Mass.)  538 

Perry,  4  Harr.   (Del.)  463;   Field  v.  Wheeler  v.  Walker,  45  N.  H.   355 

Boynton,  33  Ga.  239;   Dow  v.  Saw-  Bland    v.    Warren,    65    N.    C.    372 

yer,  29  Me.  117;  Augusta  v.  Wind-  Clarke  v.  Mugruder,  2  Harr.   &  J. 

Eor,    19    Me.    317,    319;    Lassone   v.  (Md.)    77. 

Boston,   &c.   R.   Co.   66   N.    H.   345,  'Livingston  v.  Arnoux,  56  N.  Y. 

24    Atl.    902;    Nichols    v.    Webb,    8  507. 

Wheat.  (U.  S.)  326;  Everly  v.  Brad-  'Welsh  v.  Barrett,  15  Mass.  380. 
ford,    4    Ala.    371;    Williamson    v. 
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which  they  relate  are  generally  known  to  few  persons,  so  that  at  least 
where  the  declarant  or  entrant  is  dead  or  cannot  be  produced,  it  is 
convenient  and  often  absolutely  necessary  to  the  due  investigation 
of  truth  that  they  should  be  admitted." 

§  482.  Ulustrations  of  admissible  entries. — The  following  entries 
have  been  held  admissible  under  this  rule :  Entries  by  deceased  notaries 
to  prove  presentment,  demand  and  notice  of  non-payment;^"  books 
of  a  bank  showing  the  receipts  and  payment  of  money  in  a  contro- 
versy with  a  depositor  ;^^  entries  made  by  a  cashier  sending  notice  of 
non-payment;^^  entries  in  bank  books  in  general;^*  entries  by  attor- 
neys in  their  dockets  of  the  issuing  of  executions  or  other  processes;" 
entries  by  clergymen  in  the  performance  of  their  duties  in  a  record 
of  baptism  ;^°  records  of  marriage  by  priests  or  ministers,^'  receipts 
by  sheriffs  or  other  officers  since  deceased  for  the  payment  of  money  ;^' 
entries  by  magistrates  as  to  the  acknowledgment  of  deeds  ;^'  entries 
by  a  marine  inspector  certifying  as  to  a  vessel's  condition  ;'^''  entries 
of  an  asylum  officer  keeping  a  weather  record;^"  entries  in  books  of 


=  2  Taylor's  Bv.  §  697;  Poole  v. 
Dicas,  1  Bing.  N.  Car.  649,  653,  2  L. 
J.  C.  P.  47;  Chaffee  &  Co.  v.  United 
States,  18  Wall.  516;  Nlcholls  v. 
Webb,  8  Wheat.   (U.  S.)   326. 

'°  Porter  v.  Judson,  1  Gray 
(Mass.)  175;  Nlcholls  v.  Webb,  8 
Wheat.  (U.  S.)  326;  Gawtry  v. 
Doane,  51  N.  Y.  84;  Halliday  v. 
Martinet,  20  Johns.  (N.  Y.)  168,  11 
Am.  Dec.  262;  Poole  v.  Dicas,  1 
Bing.  N.  Car.  649. 

"Union  Bank  v.  Knapp,  3  Pick. 
(Mass.)   96,  15  Am.  Dec.  181. 

"Nichols  V.  Goldsmith,  7  Wend. 
(N.   Y.)    160. 

"Lehmann  v.  Rothbarth,  111  111. 
185;  Culver  v.  Marks,  122  Ind.  554, 
7  L.  R.  A.  489,  23  N.  E.  1086; 
Jordan  v.  Osgood,  109  Mass.  457, 
12  Am.  Rep.  731;  Moore  v.  Davis, 
75  Mich.  188,  42  N.  W.  803;  Blanch- 
ard  v.  Commercial  Bank,  44  V.  S. 
App.  556,  75.  But  see  State  Bank 
of  Pike  V.  Brown,  165  N.  Y.  216, 
53  L.   R.  A.  513,  and  note. 


"Leland  v.  Cameron,  31  N.  Y. 
115;  Fisher  v.  Mayor,  &c.  67  N. 
Y.  73. 

"  Kennedy  v.  Doyle,  10  Allen 
(Mass.)   161. 

"Witcher  v.  McLaughlin,  115 
Mass.  167,  169;  Kennedy  v.  Doyle, 
10  Allen  (Mass.)  161;  Huntly  v. 
Compstock,  2  Root  (Conn.)  99; 
Hyam  v.  Edwards,  1  Dall.  (U.  S.) 
2;  Clark  v.  Trinity  Church,  5  W. 
&  S.  (Pa.)  266;  Contra:  Royal  S. 
G.  F.  V.  McDonald,  59  N.  J.  L.  258, 
35  Atl.  1061;  Whittuck  v.  Waters, 
4  C.  &  P.  375;  Davis  v.  Lloyd,  1 
C.   &  K.   275. 

"Livingston  v.  Arnoux,  56  N.  Y. 
507,  518. 

"Nourse  v.  M'Cay,  2  Rawle  (Pa.) 
70. 

"Perkins  v.  Augusta,  &c.  Co.  10 
Gray    (Mass.)    312,   324. 

"DeArmond  v.  Neasmith,  32 
Mich.  231,  233. 
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carriers;**  entries  by  one  sending  orders  or  bills;'*  and  entries  in 
acconnt  books  of  a  deceased  mechanic  in  an  action  between  third 
parties  to  show  the  character  and  extent  of  the  iajuries  to  a  wagon 
wheel  repaired  by  him  and  alleged  to  have  been  caused  by  a  collision 
with  defendant's  locomotive.^'  Such  entries  have  also  been  received 
to  show  identity/*  dates,*^  the  surrender  of  an  estate,*"  in  an  action 
against  a  surety  that  his  principal  had  received  money,*^  the  service  of 
a  notice  to  quit,**  that  a  deed  was'  a  forgery,*'  and  various  other  rele- 
vant facts  when  made  in  the  discharge  of  a  duty  in  the  regular  course 
of  business,  as  well  as  when  made  in  the  discharge  of  ofBcial  duty.'" 
In  one  case  a  notched  stick  was  admitted  in  evidence,  with  the  oath 
of  the  party,  as  a  good  book  of  original  entries.'* 


"Schaefer  v.  Georgia  R.  66  Ga, 
39;  Robinson  v.  Mulder,  81  Mich. 
75,  45  N.  W.  505;  Brlggs  v.  Raf- 
ferty,  14  Gray  (Mass.)  525.  See, 
also,  Adams  v.  Conillird,  102  Mass. 
167;  Moots  v.  State,  21  Ohio  St.  653; 
State  V.  McAvoy,  69  la.  63,  28  N. 
W.  437;  State  v.  Kriechbaum,  81 
la.  633,  47  N.  W.   872. 

"  Rex  V.  Cope,  7  C.  &  P.  720,  726; 
Champneys  v.  Peck,  1  Stark  326. 

"Lassone  v.  Boston  &  L.  R.  R. 
Co.  66  N.  H.  345,  24  AU.  902.  While 
pretty  close  to  the  line,  this  is  a 
carefully  considered  case  and  many 
illustrative  cases  are  referred  to  in 
the  opinion.  It  is  followed  In  a 
siinilar  case  in  Michigan,  where  the 
entry  was  in  the  hooks  of  a  rail- 
road company,  although  the  party 
who  made  the  entry  merely  got  his 
information  from  a  card  report  of 
the  employe  who  knew  the  facts. 
Meyer  v.  Brown,  130  Mich.  449,  90 
N.  W.  285. 

"State  V.  Phair,  48  Vt.  366. 

"  Augusta  V.  Windsor,  19  Me.  317. 
See  also  Higham  v.  Ridgway,  10 
East,  109,  as  explained  in  NichoUs 
V.  Webb,  8  Wheat.  (U.  S.)  326; 
Costello  V.  Crowell,  133  Mass.  352. 


"Warren  v.  Greenville,  2  Stra. 
1129. 

"Middleton  v.  Melton,  10  Barn. 
&  C.  317.  But  see  State  Bank  v. 
Brown,  165  N.  Y.  216,  59  N.  E.  1, 
53  L.  R.  A.  513. 

"Doe  V.  Turford.  3  B.  &  Ad.  890. 

"  Nourse  v.  M'Cay,  2  Rawle  (Pa.) 
70. 

"Washington  Bank  v.  Prescott, 
20  Pick.  (Mass.)  339;  Townsend  v. 
Pepperell,  99  Mass.  40;  Doe  v.  Rob- 
son,  15  East,  32;  Continental,  &c. 
Co.  V.  Bliley,  23  Colo.  160,  46  Pac. 
632;  State  v.  Slimbom,  46  N.  H.  497, 
88  Am.  Dec.  224;  Agricultural  Ins. 
Co.  V.  Keeler,  44  Conn.  161;  Glover 
V.  Hunter,  28  Ind.  185;  Cleland  v. 
Applegate,  8  Ind.  App.  499,  35  N.  E. 
1108;  Harrison  v.  Morton,  83  Md. 
456,  35  Atl.  99;  Gardner  v.  Wilber, 
75  Wis.  601,  44  N.  W.  628;  Macomb 
V.  Wilkinson,  83  Mich.  486,  47  N.  W. 
336;  Hull  v.  Hull,  48  Conn.  250,  40 
Am.  R.  165;  Ashmead  v.  Colby. 
26  Conn.  287;  Manchester  Fire  Ins. 
Co.  V.  Pelbleman,  118  Ala.  308,  23 
So.  759;  State  v.  McCauley,  17 
Wash.     88,  49  Pae.  221,  51  Pac.  382. 

"'  Rowland  v.  Burton,  2  Harr. 
(Del.)  288. 
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A  stub  of  a  cheek  book,  on  which  is  kept  the  account  of  money 
paid  out  by  the  owner,  has  also  been  admitted  in  evidence  as  a  book 
of  account,  to  prove  payment  by  him  through  check.^^ 

§  483.  Illustrations  of  entries  held  inadmissible. — Entries  made 
by  third  persons  in  a  book  kept  in  pencil  by  a  large  number  of  dif- 
ferent persons,  who  had  access  to  them  when  they  desired,  the  most 
material  one  of  which  was  in  a  handwriting  unknown  to  the  witness, 
have  been  refused  admittance  as  original  evidence.^^  So,  entries  in 
the  books  of  a  bank,  not  made  by  the  cashier,  were  held  inadmis- 
sible against  the  cashier's  sureties  in  an  action  on  his  bond,  where  it 
was  not  shown  that  the  person  who  made  the  entries  was  dead  or 
without  the  jurisdiction,  nor  that  they  were  made  in  the  usual  course 
of  business  and  in  accordance  with  a  uniform  practice  to  make 
them  when  and  as  the  transactions  occurred,  the  books  not  being 
referred  to  in  the  bond  and  the  sureties  having  no  access  to  them.'* 
Again,  a  ledger  kept  by  an  agent  and  containing  entries  of  amounts 
received  and  paid  out  by  him  in  conducting  the  business  of  his 
agency  has  been  held  inadmissible  in  behalf  of  the  plaintiff  on  the 
trial  of  an  action  by  his  principal  against  a  partnership  of  which  the 
agent  was  a  member,  either  for  the  purpose  of  disproving  the  cor- 
rectness of  an  account  current  rendered  by  the  partnership  to  the 
plaintiff  and  purporting  to  contain  a  statement  of  its  dealings  with 
the  latter  with  respect  to  the  business  intrusted  to  the  agent,  or  for 
the  purpose  of  proving  an  independent  liability  of  the  partnership  to 
the  principal.^^  A  self  serving  entry  in  the  minute  book  of  a  rail- 
road company  purporting  to  be  a  copy  of  a  certified  copy  of  a  court 
record  is  not  admissible  against  a  third  party  as  evidence  of  the  con- 
tents of  such  record.'"  So,  the  "stub  book"  of  a  county,  no  such 
book  being  required  to  be  kept  and  the  book  having  been  in  the 
possession  of  a  person  other  than  the  official  custodian,  has  been  held 
inadmissible  in  behalf  of  the  county  in  a  transaction  between  it  and 
a  third   person,"   and  the  same  has  been   held   as   to   self  serving 

=^Pulkerson  v.  Long,  63  Mo.  App.  also     Mahon     v.     Kinney     County, 

268,  1  Mo.  App.  775.  (Tex.  Civ.  App.)  28  S.  W.  1024. 

==  Lord  V.  Moore,  37  Me.  208.     See         « Smith    v.    Lanier,    101   Ga.   137, 

also  Johnson  v.  Culver,  116  Ind.  278,  28  S.  E.  653. 

19   N.  E.   129;    Wheeler  v.  Walker,         ''Edwards   v.    Bates   County,   117 

45  N.  H.  355;   Field  v.  Boynton,  33  Fed.   526. 

Ga.  239;   Massey  v.  Allen,  L.  R.  13         "'Coffin    v.    Board.    &c.    114    Fed. 

Ch.  Div.  558,  49  L.  J.  Ch.  N.  S.  76.  518.      But    see    Tobin    v.    Portland, 

"*  State  Bank  v.  Brown,  165  N.  Y.  &c.  Co.   41  Ore.  269,  68  Pac.  743. 
216,  59  N.  E.  1,  53  L.  R.  A.  513.    See 
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statements  of  a  county  or  city  made  by  its  officers,  and  written  state- 
ments of  other  third  persons  deposited  or  fonnd  in  its  office.^*  Many 
other  illustrations  might  be  given,  but  a  sufficient  number  will  be 
found  in  subsequent  sections,  and  it  is  enough  at  this  place  to  cite,  in 
addition,  a  few  of  the  many  cases  upon  the  subject.^* 

§  484.  General  statement  as  to  limitations. — There  are  certain 
limitations  upon  the  entries  and  certain  others  upon  the  entrant  or 
the  party  making  the  entry.  For  convenience  the  limitations  upon 
the  entries  may  be  classed  as  follows:  1.  The  entries  must  be  made 
in  discharge  of  professional,  official  or  other  duties;  2.  The  entries 
should  be  such  as  are  made  somewhat  regularly;  and  3.  The  entries 
should  be  made  at  or  near  the  time  when  the  fact  recorded  in  the 
entry  took  place. 

The  limitations  upon  the  entrant  are  two,  as  follows:  1.  The 
entrant  must  not  at  the  time  of  the  trial  be  available  as  a  witness. 
2.  The  entrant  should  have  knowledge  of  the  fact  he  has  recorded. 

§  485.  Entry  must  be  made  in  discharge  of  duty. — The  entries 
should  be  made  in  the  due  discharge  of  professional,  official  or  other 
duty.*"  But  the  American  authorities  are  not  so  strict  as  some  of 
the  English  eases  in  regard  to  this  requirement,  and,  while  the 
requirement  still  exists,  it  is  given  a  somewhat  liberal  construction 
as  referring  to  what  is  done  in  the  ordinary  course  of  business  rather 
than  to  merely  an  absolute  duty. 

Thus,  the  entries  will  not  necessarily  be  rejected,  although  there 

»» Board,  &c.  v  Keene,  &c.  Bank,  v.   Lindenmeyer,  129   N.  Y.   498,  29 

108  Fed.  505.  N.    E.    957;    Haines   v.   Christie,   28 

"In     the     following     cases     the  Colo.  502,  66  Pac.  883;   Waldron  v. 

entries   were  held   inadmissible,   in  Priest,  96  Me.  36,  51  Atl.  235.     For 

most   instances    as    res    inter   alios  an  interesting  case  in  which  some- 

acta  or  irrelevant,  not  properly  in  what  similar  entries  were  held  ad- 

the  discharge  of  a  duty  or  in  course  missible  as  being  made  sufficiently 

of  business.     Watrous  v.   Cunning-  in  the  discharge  of  duty  or  course 

ham,  65  Cal.  410,  4  Pac.  408;  Butler  of  business,   see   Mayor,   &c.   of  N. 

V.  Estrella,  &c.  Co.  124  Cal.  239,  56  Y.  v.  Second  Ave.  R.  Co.  102  N.  Y. 

Pac.  1040;  Chandler  v.  Pomeroy,  87  572,  7  N.  E.  905. 

Fed.    262;    Short",    &c.    Coal    Co.    v  « Lloyd    v.    Wait,     1    Phill.    61; 

Hardy,    114    Mass.    197;    Noble    v.  Smith  v.  Blakey,  L.  R.  2  Q.  B.  326; 

Douglas,  56  Kans.  92,  42  Pac.  328;  Chambers    v.    Bernasconi,    1   Tyrw. 

Kelly  V.  Crawford,  112  Wis.  368,  88  325,  342;    Lloyd  v.  Simons   (Minn.) 

N.  W.  296;  Mcllhargy  v.  Chambers,  95  N.  W.  903. 
117  N.  Y.  532,  23  N.  E.  561;  Kohler 
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is  no  absolute  duty  to  make  them.  In  one  ease  it  is  stated  as  follows : 
"It  is  sufficient  if  the  entry  was  the  natural  concomitant  of  the  trans- 
action to  which  it  relates  and  usually  accompanies  it."*^ 

In  another  case*"  the  return  of  an  officer,  since  deceased,  stated  that 
an  arrest  was  made,  gave  the  date  and  also  the  place.  The  entry  as 
to  the  place  was  rejected,  the  court  saying :  "It  may  be  the  duty  of  the 
sheriff's  officer  to  make  a  return  to  the  sheriff  that  he  has  made  the 
I  arrest ;  but  it  is  not  a  necessary  part  of  that  duty  that  he  should 
state  the  particular  place  of  the  arrest."  But  in  a  recent  case  a 
different  view  was  taken  of  a  somewhat  similar  question,*'  and  the 
case  last  referred  to  appears  to  be  in  consonance  with  the  more  liberal 
rule  that  now  seems  to  prevail. 

§  486.  Must  be  somewliat  regular. — The  entries  should  ordinarily 
be  such  as  are  made  somewhat  regularly.  Thus,  a  single  entry  made 
in  a  book  that  had  not  been  used  for  several  years  is  not  admissible 
for  the  above  reason.** 

So,  books  of  original  entry  are  not  evidence  of  the  sale  of  a  single 
article  not  in  the  course  of  business.*"* 

§  487.    Entries  should  be  made  at  or  near  time  of  fact  recorded. — 

The  entries  to  be  admissible  should  be  made  at  or  near  the  time  when 
the  fact  recorded  took  place;  that  is,  they  should  be  contemporaneous 
with  the  act  to  be  proved.*"  But  it  has  been  held  that  there  need 
not  be  proof  of  the  time  when  the  entry  was  made  to  render  it  admis- 
sible.*' It  is  generally  presumed  that  it  was  made  at  the  time  of  its 
date.*' 

§  488.  Entrant  must  not  be  available  as  a  -witness. — ^The  rule  is 
that  the  one  making  the  entry  must  be  unavailable  as  a  witness  in 

"Fisher  v.  Mayor,  &c.   67  N.  Y.  "Ray    v.    Castle,    79    N.    C.    580; 

73.      See    to    same    effect:     Leland  Barber's  Adm'r  v.   Bennett,   58  Vt. 

V.    Cameron,  31  N.  Y.  115;  Costello  476,    4    Atl.    231,    56    Am.    E.    565. 

v.   Crowell,   133  Mass.   352;    Nourse  And  see  Poole  v.  Dieas,  1  Bing.  N. 

v.  M'Cay,  2  Rawle  (Pa.)  70;  Hesser  C.  649,  654;  Doe  v.  Turford,  3  Barn, 

v.  Bowley,  139  Cal.  410,  73  Pac.  156.  &  Ad.  890,  897;  Champneys  v.  Peck. 

"Chambers    v.    Bernasconl,    1    C.  1  Stark.  326. 

&  J.  451.  "Doe  v.  Turford,  3  Barn.  &  Ad. 

"Hesser  v.  Bowley,  139  Cal.  410,  890;    Brldgewater    v.    Roxbury,    64 

73  Pac.  156.  Conn.   213,   6   Atl.   415. 

"Kibbe  v.  Bancroft,  77  III.  18.  "See  Jermain  v.  Denniston,  6  N. 

"Shoemaker   v.    Kellogg,   11   Pa.  Y.  276;  Livingston  v.  Amon,  56  N. 

St.    (1  Jones)    310.  Y.  507,  519. 
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order  that  the  entry  may  be  admitted.*'  Death  of  the  entrant  is 
the  most  common  condition  on  which  such  entries  may  be  admitted. 

Other  conditions  which  have  been  held  sufBcient  are  insanity" 
and  absence  from  the  jurisdiction."^ 

Some  jurisdictions,  however,  hold  strictly  to  the  rule  that  the 
person  making  the  entry  must  be  dead  before  the  entry  is  admis- 
sible.''^ But  even  in  these  jurisdictions  where  the  person  making  the 
entry  is  still  living  and  such  entries  have  all  the  requisites  except  the 
death  of  the  declarant  and  in  addition  are  authenticated  by  the  oath 
of  the  declarant,  they  have  been  held  admissible."' 

And  in  some  states  it  is  held  that  they  are  admissible  under  this 
last  principle,  whether  the  witness  remembers  the  transaction  stated 
in  the  entry  or  not,  and  that,  too,  regardless  of  the  fact  whether 
the  entry  refreshes  his  memory."* 

§  489.  Entrant  should  have  knowledge  of  the  facts. — The  entries 
should  be  made  by  persons  having  knowledge  of  the  facts.""    A  ques- 


"  State  Bank  v.  Browa,  165  N. 
Y.  216,  59  N.  E.  1,  53  L.  R.  A. 
513. 

"Union  Bank  v.  Knapp,  3  Pick. 
(Mass.)  96,  109,  15  Am.  Dec.  181, 
and   note. 

"Elliott  V.  Dycke,  78  Ala.  150, 
157;  North  Bank  v.  Abbot,  13  Pick. 
(Mass.)  465,  471;  Karr  v.  Stivers, 
34  Iowa,  123;  McDonald  v.  Games, 
90  Ala.  147;  Railway  Co.  v.  Hender- 
son, 57  Ark.  402;  Town  of  Bridge- 
water  V.  Town  of  Roxbury,  54 
Conn.  213,  6  Atl.  415;  Bartholomew 
V.  Farwell,  41  Conn.  107;  Culver  v. 
Marks,  122  Ind.  554,  565;  Rigby  v. 
Logan,  45  S.  Car.  651;  Fenner- 
stein's  Champagne,  3  Wall,  (U.  S.) 
145,  149,  semble;  Sterrett  v.  Bull, 
1  Binn.  (Pa.)  234,  237.  Contra: 
Cooper  V.  Marsden,  1  Esp.  1; 
Browning  v.  Flanagin,  22  N.  J.  L. 
567,  572;  Wilbur  v.  Selden,  6  Cow. 
(N.  Y.)  162;  Little  Rock  G.  Co.  v. 
Dallas  County,  66  Fed.  522,  30  U. 
S.  App.  55. 

"Brewster  v.  Doane,  2  Hill  (N. 
Y.)  537;  Moore  v.  Andrews,  5  Port 


(Ala.)  107;  State  v.  Thomas,  64  N. 
Car.  74.  See,  also,  Taylor  v.  Chica- 
go, &c.  R.  Co.  80  la.  431,  46  N.  W. 
64. 

"Underwood  v.  Parrott,  2  Tex. 
App.  168;  Bank  of  Monroe  v.  Cul- 
ver, 2  Hill  (N.  Y.)  531;  Spann  v. 
Baltzell,  1  Fla.  302,  46  Am.  Dec.  346; 
Shove  V.  Wiley,  18  Pick.  (Mass.) 
558;  Sickles  v.  Mather,  20  Wend. 
72,  32  Am.  Dec.  521;  Farmers',  &c. 
Bank  v.  Boraef,  1  Rawle  (Pa.),  152; 
Redden  v.  Spruance,  4  Har.  (Del.) 
265. 

"Shove  V.  Wiley,  18  Pick.  558; 
Perkins  v.  Augusta  Ins.  Co.  10  Gray 
(Mass.)  312,  323;  Bank  of  Monroe 
V.  Culver,  2  Hill  (N.  Y.)  531.  See, 
also,  Spann  v.  Baltzell,  1  Fla.  301, 
321;  Farmers',  &c.  Bank  v.  Boraef, 
1  Rawle  (Pa.)  152.  But  see  Hicks 
V.  Southern  R.  Co.  63  S.  Car.  559, 
41  S.  E.  753. 

'''ChafEee  &  Co.  v.  United  States, 
18  Wall.  (U.  S.)  516;  Lewis  v. 
Kramer,  3  Md.  265;  McDonald  v. 
Games,  90  Ala.  147;  Humes  v. 
O'Bryan,   74   Ala.    64;    New   Jersey, 


§  489.]  ENTRIES   IN    EEGDLAE   COURSE   OE   BUSINESS.  578 

tion  arises  as  to  whether  there  should  be  an  exception  to  this 
requirement  where  two  or  more  persons  have  combined  in  making 
the  entry,  one  having  the  actual  knowledge  of  the  fact  and  the  fact 
having  been  written  down  by  another  to  whom  he  reported  it.  A 
discriminating  writer'"  makes  the  following  statement  upon  this  sub- 
ject: "The  difficult  situation  arises,  in  the  application  of  this  part 
of  the,  principle,  where  two  persons  have  cooperated  in  the  entry, 
one  having  personal  knowledge  and  reporting  to  the  other,  and  the 
other  writing  down  the  transaction  thus  reported;  the  typical  eases 
being  that  of  a  salesman  and  entry  clerk  or  bookkeeper  and  that  of 
a  workman  and  foreman  recording  the  work  reported.  Where  both 
persons  are  brought  to  the  stand  no  question  of  hearsay  exception 
arises;  and  it  will  be  seen  later  that,  upon  the  principle  of  using  a 
past  recollection,  the  combined  testimony  of  the  two  should  suffice  to 
admit  the  entry.  But  where  one  of  them — usually  the  salesman, 
workman,  or  other  person  having  personal  knowledge — does  not  appear 
as  a  witness,  the  entry  can  be  received,  if  at  all,  only  under  the 
present  exception.  That  it  should  be  so  receivable  seems  proper,  on 
principle,  as  well  as  for  reasons  of  practical  convenience;  for  (apart 
from  the  English  doctrine  admitting  oral  reports)  if  the  salesman, 
etc.,  has  made  a  regular  report  in  the  course  of  business,  which  has 
not  taken  written  shape,  it  seems  not  to  be  essential  whether  it  is 
he  or  another  who  gives  it  that  written  shape  and  accordingly  an 
entry,  verified  by  the  person  making  it,  of  a  regular  oral  report  by  a 
person  not  now  available  would  seem  admissible.  The  cases  repre- 
sent various  attitudes  on  the  part  of  the  courts.  Some  courts  are 
willing  to  receive  such  entries  where  the  person  making  them  verifies 
their  correctness  on  the  stand  and  the  original  observer — salesman, 
etc., — is  dead  or  otherwise  unavailable. ''^  Other  courts  go  even  fur- 
ther, and  admit  them  without  accounting  for  the  original  observer, 
on  the  sound  consideration  that  it  is  practically  impossible  in  mer- 
cantile conditions  to  trace  and  procure  every  one  of  the  many  individ- 
uals who  reported  the  transactions."*    On  the  other  hand,  some  courts 

&c.  Co.  V.  Lehigli,  &c.  Co.  59  N.  J.  "Citing  Stanley  v.  Wllkerson,  63 

L.  189;    Connecticut  M.  L.  Ins.  Co.  Ark.  556,  39  S.  W.  1043;   American, 

V.  Schwenk,  94  U.  S.  593,  598;  Smith  &c.  Co.  v.  Pauley,  170  U.  S.  133,  38 

V.  Lane,  12  S.  &  R.  (Pa.)  80;  Brad-  U.  S.  App.  254. 

ford  v.  Cunard  S.  S.  Co.  147  Mass.  "  Citing  Fielder  v.  Collier,  13  Ga. 

55,  16  N.  E.  719.  496,     499;      Chisholm     v.     Beaman 

"^  Greenleaf  on  Evidence,  16tli  ed.  Mach.  Co.  160  111.  101,  43  N.  E.  796; 

p.  206.  Donovan    v.    Boston,    &c.    Co.    158 
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refuse  to  receive  such  entries  even  though  the  original  observer  is 
dead  or  otherwise  unavailable;""  while  others  merely  exclude  them 
in  a  given  case  because  he  is  absent  and  not  accounted  for.""" 

§  490.  Rule  where  information  is  g^ven  to  entrant  by  word  or 
report  of  another. — It  may  well  be  where  two  persons,  one  of  whom 
has  actual  knowledge  of  the  acts,  cooperate  in  an  entry,  or  one  makes 
it  either  upon  the  oral  or  written  report  of  another  who  has  such 
knowledge,  that  the  entry  is  admissible,  in  a  proper  case,  upon  proof 
by  the  one  that  the  information  or  report  was  correct,  and  by  the 
other  that  he  correctly  set  it  down  or  transcribed  it.°^  We  are  in- 
clined, also,  to  agree  in  the  main  with  the  writer  quoted  in  the  last 
preceding  section,  but  not  entirely  without  qualification.  It  may  be — 
although,  as  shovm  by  the  authorities  there  cited,  there  is  sharp  con- 
flict among  the  authorities — that  such  entries  are  admissible  in  a 
proper  case  when  duly  authenticated,  on  proof  that  the  informant 
knew  the  facts  or  properly  reported  them,  even  though  he  is  not  put 
upon  the  stand,  especially  if  he  is  tmavailable,  and  there  are  authori- 
ties looking  very  decidedly  in  that  direction®^  in  addition  to  those 
referred  to  in  the  preceding  section.  But  where  there  is  no  proof 
that  the  original  information,  memorandum  or  report  was  accurate 
or  made  by  one  who  had  actual  knowledge  of  the  facts,  and  the 
person  who  transcribed  or  made  the  entry  therefrom  is  not  shown  to 
have  had  any  knowledge  of  the  facts,  the  entry  ought  not,  we  think, 

Mass.  450,  33  N.  E.  583;   Nelson  v.         "Mayor,    &c.     of    New    York   v. 

Bank,   69   Fed.   798,   32  U.    S.   App.  Second  Ave.  R.   Co.  102  N.  Y.  572, 

554;  Northern  Pac.  R.  Co.  v.  Keyes.  7  N.  E.   90^;    The  Norma,   68  Fed. 

91  Fed.  47;  United  States  v.  Cross,  509.     See,  also.  Anchor  Milling  Co. 

20   D.   C.   365,  379;    Dohmer  Co.   v.  v.    Walsh,    108   Mo.    277,    18   S.   W. 

Niagara,   &c.   Ins.   Co.   96   Wis.   38,  904,   32   Am.   St.   600;    Borgess   Inv. 

71  N.  W.  69.  Co.  V.  Vette,  142  Mo.  560,  44  S.  W. 

"Citing    Stettauer   v.    White,    98  754,  64  Am.  St.  567. 
111.  72,  77;   Kent  v.  Garvin,  1  Gray         «=  See  Meyer  v.  Brown,  130.  Mich. 

(Mass.)    148,  150;   Chicago,  fcc.   Co.  449,  90  N.  W.  285;   Anchor  Milling 

V.   Hewitt,   64   Fed.   314.  Co.  v.  Walsh,  108  Mo.  277,  18  S.  W. 

"Citing    Swan    v.    Thurman,    112  904,    32   Am.    St.    600;    Donovan   v. 

Mich.  416,  70  N.  W.  1023;   Tingley  Boston,   &c.   R.   Co.   158  Mass.   450, 

V.  Land  Co.  9  Wash.  St  34,  42,  36  33  N.  E.  583;  Continental  Nat.  Bank 

Pac.  1098;    White  v.  Wilkinson,  12  v.  First  Nat.  Bank,  108  Tenn.  374, 

La.   Ann.   359;    Clough  v.   Little,   3  68' S.  W.  497,  499. 
Pick.   (S.  C.)  353;  Thomson  v.  Por- 
ter,  4   Strohh.   Eq.    (S.   C.)    58,   65; 
The  Norma,  68  Fed.  509. 
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to  be  admitted  under  the  rule  in.  question,  no  matter  whether  one  or 
both  of  such  persons  may  be  available  as  witnesses  or  nof  Cer- 
tainly this  should  be  the  rule  if  it  afiBrmatively  appears  that  neither 
of  such  persons  had  knowledge  of  the  facts. 

§  491.  Partnership  books. — It  is  not  proposed  in  this  connection 
to  fully  treat  the  subject  of  the  admissibility  of  partnership  books,  as 
their  admissibility  is  very  seldom  determined  by  the  doctrine  or  rule 
under  consideration  in  this  chapter.  But  as  such  books  are  usually 
kept  in  the  course  of  business  and  are  therefore  similar  to  most  of 
those  considered  in  the  last  two  chapters,  it  may  be  well  briefly  to 
refer  to  the  most  important  rules  governing  their  admission.  Entries 
in  partnership  books  in  the  usual  course  of  business  are  generally 
admissible  in  favor  of  third  persons  in  actions  against  the 
partners  as  admissions  of  such  partners,**  and  this  is  true 
even  as  against  special  or  dormant  partners  who  had  access 
to  the  books.*"  So,  as  a  general  rule,  partnership  books  are 
admissible  for  and  against  each  partner  as  between  themselves  to 
show  the  state  of  the  partnership  affairs,  and  the  like;**  but  if  a 
partner  had  no  access  to  the  books  and  was  deprived  of  an  opportunity 
to  examine  them,  the  rule  does  not  apply  and  this  not  infrequently 
happens  in  the  case  of  a  special  or  dormant  partner  or  in  the  case  of 

"See   The  Norma,   68   Fed.   509;  Succession   of  Magi,   107  La.   Ann. 

Chicago,  &c.   R.   Co.  v.   Hewitt,   64  208,  31  So.  660. 

Fed.  314;  Stettauer  v.  White,  98  111.  «  Chick  v.  Robinson,  95  Fed.  619, 

72;,    77;    Pennsylvania    Co.    v.    Mc-  37   C.   C.  A.  205,   52   L.   R.   A.   833, 

Caffrey,  173  111.  169,  56  N.  B.  713;  and  note;   First  Nat.  Bank  v.  Hu- 

Tingley   v.   Land   Co.    9   Wash.   St.  ber,  75  Hun,  80,  26  N.  Y.  S.  961. 

34,  36  Pac.  1098;   Whitley  Grocery  "  Carpenter  v.  Camp,  39  La.  Ann. 

Co.  V.  Roach,  115  Ga.  918,  42  S.  E.  1024,  3  So.  269;  Glover  v.  Hembree, 

282.     But  see  Meyer  v.  Brown,  130  82  Ala.   324,  8  So.  251;    Megnier  v. 

Mich.   449,   90  N.   W.   285,   286.  Helm,    91    Ky.    19,    14    S.    W.    949; 

"Eden    v.    Lingenfelter,    39    Ind.  Haller    v.    Williamowlcz,    23    Ark. 

19;  Perry  v.  Butt,  14  Ga.  699;  Agri-  566;    ToplifE    v.    Jackson,    12    Gray 

cultural  Ins.  Co.  v.  Keeler,  44  Conn.  (Mass.)  565;  Faver  -f.  Bowers  (Tex. 

161;   New  Haven,  &c.  Co.  v.  Good-  Civ.  App.),  33  S.  W.  131;   Sangston 

win,  42  Conn.  230;   Kahn  v.  Boltz,  v.    Hack,    52    Md.    173;    Bunnell   v. 

39  Ala.   66;    Hartley  v.   Weideman,  Henderson,  23  N.  J.  Eq.  174;   God- 

175  Pa.  St.  309,  34  Atl.  625;  Daniels  frey   v.    Templeton,   86   Tenn.   161, 

V.  Fowler,  123  N.  Car.  35,  31  S.  E.  6  S.  W.  47;  Reno  v.  Crane,  2  Blackf. 

598;    Grant  v.   Masterton,   55   Mich.  (Ind.)  217;   Peden  v.  Mail,  118  Ind. 

161,  20  N.  W.  885;   Calder  v.  Cred-  560,  20  N.  E.  446;  Hunter  v.  Aldrlch, 

Itors,  47  La.  Ann.  346,  16  So.   852;  52  la.  442,  3  N.  W.  574. 


581 


PAHTNEESHIP   BOOKS. 


[§  491. 


entries  by  a  liquidating  or  surviving  partner;''  nor  are  alleged  part- 
nership books,  ordinarily,  admissible  of  themselves  to  prove  or  dis- 
prove the  partnership."'  Coming  more  directly  to  the  main  subject 
of  this  and  the  last  preceding  chapter  we  find  that  the  rules  are 
substantially  the  same,  no  matter  whether  the  books  are  books  kept 
by  a  partnership  or  an  individual  merchant  or  dealer,  and  no  matter 
whether  the  entries  were  made  by  a  partner  or  a  bookkeeper."'  In 
Georgia  it  has  been  held  that  books  of  account  are  not  rendered 
inadmissible  by  the  fact  that  they  are  partnership  books,  or  that  they 
were  kept  by  one  partner  and  offered  in  a  proceeding  against  the 
other  after  his  death  as  a  surviving  partner.™  In  an  interesting 
case  in  Indiana  the  plaintiff  sought  to  replevy  a  boat  from  the  de- 
fendant and  the  latter  pleaded  property  in  himself.  The  plaintiff 
claimed  the  property  by  purchase  from  a  former  partner  of  the 
defendant  soon  after  the  partnership  had  ended,  and  it  appeared  that 
the  boat  was  built  upon  the  partnership  premises  by  the  defendant  and 
"  See     Kohler    v.     Llndenmeyer,     the  handwriting  of  the  other  who 


129  N.  Y.  498,  29  N.  E.  957;  Pratt 
V.  McHatton,  11  La.  Ann.  260; 
Saunders  v.  Duval,  19  Tex.  467; 
Bank  of  B.  N.  A.  v.  Delafield,  80 
Hun,  564,  affirmed  in  152  N.  Y.  624, 
46  N.  E.  1144;  Robins  v.  Warde, 
111  Mass.  244. 

"Rosenbaum  v.  Howard,  69  Minn. 
1,  71  N.  W.  823;  Lindsay  v.  Guy, 
57  Wis.  200,  15  N.  W.  181;  Abbott 
V.  Pearson,  130  Mass.  191;  Brackett 
T.  Cunningham,  44  Mich.  498,  47  N. 
W.  157.  But  see  note  in  52  L.  R.  A. 
834,  et  seq.  for  instances  in  which 
books  are  and  are  not  admissible 
for  this  purpose  under  particular 
and    different   circumstances. 

"  In  the  following  cases  partner- 
ship account  books  were  admitted 
In  favor  of  the  partnership  when 
properly  authenticated,  and  in  some 
instances  one  partner  was  permitted 
to  prove  delivery  of  goods  and  an- 
other to  prove  the  entry  of  the 
charge,  and  in  others  the  authenti- 
cation was  by  proving  the  nature 
of  the  books  by  one  partner  and 


kept  the  books  and  was  absent. 
Webb  V.  Michener,  32  Minn.  48,  19 
N.  W.  82;  Alter  v.  Berghaus,  8 
Watts  (Pa.)  77;  New  Haven,  &c. 
Co.  V.  Goodwin,  42  Conn.  230;  But- 
ler V.  Cornwall  Iron  Co.  22  Conn. 
335;  Thompson  v.  Porter,  4  Strobh. 
Eq.  (S.  C.)  58,  53  Am.  Dec.  653; 
Wheeler  v.  Smith,  18  Wis.  652; 
Krom  V.  Levy,  1  Hun  (N.  Y.)  171; 
Mitchell  V.  Belknap,  23  Me.  475; 
Harwood  v.  Mulry,  8  Gray  (Mass.) 
250;  Moore  v.  Knott,  14  Ore.  35,  12 
Pac.  59;  White  v.  Tucker,  9  Iowa, 
100;  Ford  v.  Cunningham,  87  Cal. 
209,  25  Pac.  403.  But  see  Romer 
V.  Jaecksch,  39  Md.  585;  Burr  v. 
Byers,  10  Ark.  398,  52  Am.  Dec.  239; 
Walker  v.  Parkham,  3  McCord  L. 
(S.  C.)  295. 

"Ganahl  v.  Shore,  24  Ga.  17.  In 
White  V.  Tucker,  9  la.  100,  a  part- 
nership book  was  held  admissible 
as  to  an  individual  account  between 
one  partner  and  a  third  person,  it 
having  been  kept  in  such  book  by 
agreement. 
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left  there  by  him  in  care  of  an  agent,  when  he  removed  at  the  expira- 
tion of  the  partnership.  The  defendant  offered  an  entry  in  the 
partnership  aeeonnt  book  in  evidence,  charging  himself  in  his  own 
handwriting  with  the  boat  at  a  certain  valuation,  and  the  court  held 
that  it  was  admissible  to  show  that  the  boat  was  his  property.'^  So, 
on  an  issue  as  to  whether  a  note  executed  by  partners  to  a  third 
pfirson  was  signed  by  one  of  them  as  surety,  the  property  for  which 
it  was  given  having  been  turned  over  to  the  firm,  the  partnership  books 
were  held  admissible  for  him  to  show  that  the  other  partner  was 
credited  with  the  property.'^ 

§  492.  CJse  of  books  as  admissions  or  estoppels  and  as  impeacMng 
or  corroborating  evidence. — It  may  be  well  to  further  state  in  this 
connection,  although  the  topic  is  more  fully  treated  elsewhere,  and 
is  not,  perhaps,  entirely  germane  to  the  subject  of  this  chapter,  that 
where  a  party  makes  an  entry  in  his  books  in  the  regular  course  of 
business,  the  effect  is  generally  that  of  an  admission  or  assertion  by 
him  of  the  truth  of  the  facts  therein  stated ;  and  where  he  acquiesces 
in  and  assents  to  such  an  entry,  made  by  a  third  person,  the  result 
is  generally  the  same.  In  such  cases,  therefore,  they  are  usually 
admissible  against  the  party  making  or  acquiescing  in  and  assenting 
to  them  on  an  issue  with  a  third  party,'^  as  admissions  or  as  creating 

"Reno  V.  Crane,  2  Blackf.   (Ind.)  Wilson,   22   Mo.   App.   173;    Pollack 

217.     The   book  was   authenticated  v.   Searcy,   84   Ala.   259,  4   So.   137; 

by  showing  by  one  witness  that  it  Meridian     Fertilizer,     &c.     Co.     v. 

was  the  account  book  of  the  firm.  Bush,  77  Miss.  697,  27  So.  645;  Ban- 

and     contained     a     correct    charge  ning  v.    Marleau,   121   Cal.    240,   53 

against  himself  and  by  another  that  Pac.  692;   Wallace  v.  Bernheim,  63 

he  made  up  part  of  the  book  and  Ark.    108,    37    S.    W.    712;    Bird   v. 

that  it  was  a  copy  from  day  books,  Magowan,   (N.  J.  Eq.)   43  Atl.  278; 

blotters    and    documents,    some    of  Loewenthal  v.   McCormick,  101  111. 

which  were  in  the  other  partner's  143;     Faunce     v.     Gray,     21    Pick, 

handwriting,  and  that  it  was  a  cor-  (Mass.)     243;     Loomis     v.     Stuart, 

reet  "exposition  of  the  whole  con-  (Tex.    Civ.    App.)    24    S.    W.   1078; 

cern."     But  see  Farner  v.   Turner,  Daniels  v.  Fowler,  123  N.   Car.  35, 

1  Iowa,  53.  31  S.  E.  598.    See,  also,  Chateaugay, 

"Strong  V.  Baker,  25  Minn.  442.  &c.  Co.  v.  Blake,  144  U.  S.  476,  12 

See    First   Nat.    Bank    v.    Conway,  Sup.    Ct.   731;    Plummer  v.   Struby. 

67  Wis.  210,  30  N.  W.  215.  &c.  Co.  23   Colo.   140,   47  Pac.   294; 

"  Commercial  Bank  v.  Bolton,  87  Delbridge  v.  Lake,  &c.  Ass'n,  98  111. 

Hun,   547,   35  N.   Y.   S.   138;    White  App.  96.     But  see  City  of  Chicago 

V.  Benjamin,  150  N.  Y.  258,  44  N.  E.  v.  McKechney,  205  111.  372,  68  N.  K. 

956;    Diffendarfer  v.   Dicks,   105   N.  954. 
T.    445,   11   N.    E.    825;    Kramer   v. 
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an  estoppel,  or  the  like.    So,  they  are  frequently  used  to  contradict^ 
corroborate  or  explain  other  evidence.'* 

§  493.  Miscellaneoiis. — It  has  frequently  been  held  that  it  is  not 
necessary  that  the  entry  be  against  interest.^' 

In  the  United  States  oral  statements  made  in  the  course  of  busi- 
ness by  a  person  deceased  are  not  admissible  ia  evidence  withia  the 
rule  now  under  consideration.''* 

In  England  such  oral  regular  statements  have  been  admitted." 

Other  states  do  not  hold  so  strictly  to  the  rule  that  death  must 
be  a  prerequisite.  In  these  states  entries  made  by  one  who  has  since 
become  insane  have  been  admitted,  as  noted  above.''^  So,  also,  where 
one  is  out  of  the  state.''*  It  has  been  suggested  that  the  fact  of  deatli 
or  inavailability  is  not  material  to  the  admissibility  of  such   evi- 

"  Davenport  v.  Cummings,  15  la.  W.  Va.  301,  45  Am.  R.  562;  Ap- 
peal of  Roberts,  126  Pa.  St.  102,  17 
Atl.  538;  Corkery  v.  Security  Fire 
Ins.  Co.  99  la.  382,  68  N.  W.  792. 
But  see  McKeen  v.  Providence,  &c. 
Bank,  24  R.  I.  542,  54  Atl.  49; 
Sypher  v.  Savery,  39  la.  258. 

"Thayer's  Cas.  Bv.  554;  Fram- 
ingham  Mfg.  Co.  v.  Barnard,  2 
Pick.  (Mass.)  532;  Lawrence  v. 
Kimball,  1  Met.   (Mass.)   524. 

"Regina  v.  Buckley,  13  Cox  C. 
C.  293;  Sussex  Peerage  Case,  11  01. 
&  F.  85,  113. 

"Holbrook  V.  Gay,  6  Cush. 
(Mass.)  215;  Union  Bank  v.  Knapp, 
3  Pick.  (Mass.)  96,  15  Am.  Dec.  181. 

™  New  Haven,  &c.  Co.  v.  Good- 
win, 42  Conn.  230;  Bartholomew  v. 
Farwell,  41  Conn.  107,  109;  Union 
Bank  v.  Knapp,  3  Pick.  96,  15  Am. 
Dec.  181;  Holbrook  v.  Gay,  6  Cush. 
215;  Elms  v.  Chevis,  2  McCord  (S. 
C.)  349;  Reynolds  v.  Manning,  &c. 
Co.  15  Md.  510,  523;  Alter  v.  Berg- 
haus,  8  Watts  (Pa.)  77;  Sterrett  v. 
Bull,  1  Binn.  (Pa.)  234;  Crouse  v. 
Miller,  10  S.  &  R.  (Pa.)  155;  Vinal 
V.  Oilman,  21  W.  Va.  301,  45  Am. 
R.   562. 


219;  Sill  V.  Reese,  47  Cal.  294;  Bar- 
ber V.  Bennett,  58  Vt.  476,  4  Atl. 
231;  Burnham  v.  Strafford,  58  Vt. 
194,  2  Atl.  126;  Monroe  v.  Snow, 
131  111.  126,  23  N.  B.  401;  Fleming 
V.  Yost,  137  Ind.  95.  36  N.  E.  705; 
People  V.  Kemp,  76  Mich.  410,  43 
N.  W.  439;  Gray  v.  Perry,  &c.  Co. 
Ill  Ala.  532,  20  So.  368;  Bean  v. 
Lambert,  77  Fed.  862;  Peters  v. 
United  States,  94  Fed.  127,  36  C.  C. 
A.  105;  Ramsey  v.  Cortland  Cattle 
Co.  6  Mont.  498,  13  Pac.  247.  But 
see  Friendly  v.  Lee,  20  Ore.  202, 
25  Pac.  396;  People  v.  McLaughlin, 
150  N.  Y.  365,  44  N.  B.  1017. 

"Kennedy  v.  Doyle,  10  Allen 
(Mass.)  161;  Bridgewater  v.  Rox- 
bury,  54  Conn.  213,  6  Atl.  415;  Au- 
gusta V.  Windsor,  19  Me.  317; 
Fisher  v.  Mayor,  &c.  67  N.  Y.  73; 
Lassone  v.  Boston,  &c.  R.  Co.  66 
N.  H.  345,  24  Atl.  902;  Nicholls  v. 
Webb,  8  Wheat.  (U.  S.)  326.  See 
Hancock  v.  Kelly,  81  Ala.  368,  2  So. 
281;  Barber's  Adm'r  v.  Bennett,  58 
Vt.  476,  4  Atl.  231,  56  Am.  R.  565; 
Batchelder  v.  Sanborn,  22  N.  H.  325; 
Spann  v.  Baltzell,  1  Fla.  301,  46 
Am.  Dec.  346;  Vinal  v.  Oilman,  21 
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deuce,"  but  while  this  might  be  true  if  the  entries  were  admis- 
sible as  declarations  against  interest  or  strictly  as  part  of  the  res 
gestae,  that,  as  has  been  shown,  is  not  the  ground  of  admission  under  ! 
the  present  rule,  and  where  the  entries  are  not  against  interest  nor 
part  of  the  res  gestae,  but  are  admissible  solely  as  entries  in  the  dis- 
charge of  duty  in  the  course  of  business  or  office,  it  must  be  shown 
that  the  person  who  made  them  is  unavailable,  as  that  he  is  dead, 
insane,  or  ortherwise  beyond  the  reach  of  process. 

But  in  England  there  is  a  limitation  as  to  all  entries,  oral  or 
written,  which  does  not  obtain  in  the  United  States;  that  is,  in  Eng- 
land for  the  entry  to  be  admissible  the  entrant  must  have  been  under 
a  duty  to  some  one  in  authority  over  him  to  make  the  entry  or  report 
at  the  time  when  it  was  done.*^ 

§  494.  Proof  or  method  of  proof. — ^Before  the  entry  of  a  deceased 
person  is  admitted  it  is  generally  necessary  that  the  handwriting  of 
the  one  who  made  the  entry  should  be  proved.'^ 

In  those  jurisdictions  where  it  is  not  essential  that  the  entrant 
should  be  dead,  and  entries  of  living  persons  are  admitted,  it  has  been 
held  that  the  living  person  who  made  the  entry  must  be  called  or 
his  deposition  taken.'^  And  it  is  sufficient  if  he  then  states  that  the 
entries  are  correct  and  were  made  in  the  regular  course  of  business 

"  1  Greenleaf  Bv.  §  120;  Chicago  In  Heiskell  v.  Rollins,  82  Md.  14, 
&c.  R.  Co.  V.  Ingersoll,  65  111.  399.  33  Atl.  263,  51  Am.  St.  455,  the  entry 
See,  also,  McKeen  v.  Providence,  of  a  clerk  was  held  admissible, 
&c.  Bank,  24  R.  I.  542,  54  Atl.  49.  where  he  was  out  of  the  jurisdic- 
There  is  also  a  tendency  in  some  tion  and  not  accessible  to  a  corn- 
jurisdictions  to  receive  the  entry  as  mission,  on  proof  of  his  handwrit- 
corroborative    of   the   testimony   of  ing. 

the  witness  concerning  it.    Donovan         "  Chaffee  &  Co.  v.  United  States, 

V.  Boston,  &c.  R.  Co.  158  Mass.  450,  18  Wall.    (U.  S.)   516,  541;   Pratt  v. 

33  N.  E.  583;   Spann  v.  Bartzell,  1  White,  132  Mass.  477;   Brewster  v. 

Fla.   301,  46  Am.  Dec.  346.  Doane,  2  Hill   (N.  Y.)   537;  Wilbur 

"Smith  V.  Blakey,  L.  R.  2  Q.  B.  v.  Selden,  6  Cow.  (N.  Y.)  162;  Mer- 

326,  332;    Polini  v.   Gray,  L.  R.   12  rill  v.  Ithaca  &  O.  R.  Co.  16  Wend. 

Ch.  Div.  411,  431;  Lyell  v.  Kennedy,  (N.  Y.)  586,  30  Am.  Dec.  130;  Terry 

35  W.  R.  725;  Chambers  v.  Bernas-  v.  Birmingham,  &c.  Bank,  93  Ala. 

coni,  1  C.  &  J.  451;   1  C.  M.  &  R.  599,  9  So.  299,  30  Am.  St.  87.     And 

347;    Trotte  v.   Maclean,   L.   R.   13  see  note  to  15  Am.  Dec.  193.    But 

Ch.  D.  574,  579.  see  Heiskell  v.  Rollins,  82  Md.  14, 

'"Chaffee  &  Co.  v.  United  States,  33  Atl.  263,  51  Am.  St.  455. 
18  Wall.  (U.  S.)  516;  Union  Bank  v. 
Knapp,  3  Pick.  96,  16  Am.  Dec.  181. 
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and  entered  at  the  time  they  purport  to  have  been  made.'*  The 
method  of  proof,  however,  depends  upon  the  mle  and  practice  in 
the  particular  jurisdiction,  and  varies  somewhat  according  to  the 
strict  or  liberal  views  that  there  obtain  upon  the  general  subject 
of  the  admissibility  of  entries  in  the  course  of  business. 

••  Moots  V.  State.  21  Ohio  St  653;      Shove  v.  WUey,  18  Pick.  (Mass.)  558. 
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§  495.  The  rule. — "Evidence  given  by  a  witness  in  a  previous 
action  is  .relevant  for  the  purpose  of  proving  the  matter  stated  in  a 
subsequent  proceeding,  or  in  a  later  stage  of  the  same  proceeding, 
when  the  witness  is  dead,  or  is  mad,  or  so  ill  that  he  will  probably 
never  be  able  to  travel,  or  is  kept  out  of  the  way  by  the  adverse  party, 
or  .  .  .is  out  of  the  jurisdiction  of  the  court,  or  .  .  .  when  he 
cannot  be  found.  Provided  in  all  cases  (a)  that  the  person  against 
whom  the  evidence  is  to  be  given  had  the  right  and  opportunity  to 
cross-examine  the  declarant  when  he  was  examined  as  a  witness; 
(b)   that  the  questions  in  issue  were  substantially  the  same  in  the 
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first  as  in  the  second  proceeding;  (c)  that  the  proceeding,  if  civU, 
was  between  the  same  parties  or  their  representatives  in  interest; 
same  facts."^  The  rule  is,  in  general,  the  same  whether  the  evidence 
(d)  that,  in  criminal  cases,  the  same  person  is  accused  upon  the 
be  given  by  a  witness  in  a  preliminary  trial  or  by  a  witness  in  a 
deposition. 

§  498.  Grounds  of  admissibility. — Such  evidence  is  atoissible,  not 
that  it  is  in  reality  an  exception  to  the  hearsay  rule,  but  rather 
for  the  reason  that  it  has  satisfied  the  requirements  of  the  rule; 
that  is,  there  has  been  an  oath  taken  and  an  opportunity  of  cross- 
examination. 

Another  ground  for  its  admission  is  the  impossibility  or  difficulty 
of  procuring  the  direct  testimony  of  the  witness.* 

It  was  conceived  originally  that  the  witness  should  always  be 
present  when  his  testimony  was  given,  but  this  was  found  imprac- 
tical at  all  times,  and  a  method  was  devised  of  admitting  his  testi- 
mony if  the  witness  was  unable  to  appear,  and  as  a  result  we  have 
the  rule  which  admits  this  reported  testimony  and  certain  declarations 
under  oath. 

§  497.  Q-eneral  statement  as  to  limitations. — There  are  certain 
limitations  upon  this  class  of  testimony  and  for  convenience  we  shall 
consider  these  imder  the  heads  of  limitations  upon  the  witness  and' 
limitations  upon  the  testimony.  Under  the  limitations  upon  the 
witness  we  shall  consider  the  requirement  as  to  the  inability  of  the 
witness  to  appear,  the  requirement  as  to  the  witness  being  compe- 
tent  and  the   ability  to    impeach   the  wtttness;   while   under  the 

'Stephen's  Dig.  of  Evidence,  Art.  fered  for  the  purpose  of  impeach- 
32.  See  Clealand  v.  Huey,  18  Ala.  ment.  Lohr  v.  Philipsburg  Bor- 
343;  Ruch  v.  City  of  Rock  Island,  ough,  165  Pa.  St.  109. 
97  tr.  S.  693;  Letcher  v.  Norton,  5  'In  Wabash  R.  Co.  v.  Miller,  158 
111.  575;  Schindler  v.  Milwaukee,  &c.  Ind.  174,  178,  179,  61  N.  E.  1005,  it 
R.  Co.  87  Mich.  400;  Ephraims  v.  is  said  that  the  admissibility  of 
Murdock,  7  Blackf.  (Ind.)  10;  Bree-  such  evidence  taken  down  by  a 
den's  Adm'r  v.  Feurt,  70  Mo.  624;  stenographer  constitutes  an  excep- 
Osborn  v.  Bell,  5  Den.  (N.  Y.)  370,  tion  to  the  hearsay  rule  and  rests 
49  Am.  Dec.  275;  Mathewson  v.  Sar-  upon  a  kind  of  legal  necessity, 
geant's  Estate,  36  Vt.  142;  "Watson  springing  from  an  apparent  impos- 
V.  Proprietor's,  &c.  14  Me.  201;  Har-  sibility  or  impractlcablity  of  pro- 
per V.  Burrow,  6  Ired.  L.  (N.  Car.)  curing  the  testimony  of  the  person 
30.  But  the  rule  forbidding  former  from  whom  the  information  ema- 
evldence  does  not  apply  when  of-  nated. 
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limitations  as  to  the  testimony  we  shall  consider  the  necessity  of 
there  having  been  an  opportimity  to  cross-examine  at  the  time  the 
testimony  was  given;  and  the  requirements  that  the  parties  must  be  ' 
substantially  the  same,  and  likewise  the  question  in  issue. 

§  498.  Must  be  inability  to  appear — ^In  general  in  civil  cases. — 
In  general  it  may  be  stated  that  most  courts  recognize  at  least  four 
cases  in  which  the  testimony  of  a  witness  may  be  given  in  a  civil 
action  by  another  in  his  absence.  The  four  recognized  cases  are  death, 
insanity,  absence  beyond  seas  and  absence  on  account  of  contrivance 
of  the  opposite  party.*  That  is,  there  is  authority  for  the  rejection 
of  evidence  upon  a  former  trial  except  where  the  witness  is  dead,* 
or  insane,  or  where  the  defendant  prevents  the  presence  of  the 
witness." 

§  499.  Death. — There  seems  to  be  little  question  that  the  evidence 
given  on  a  former  trial  of  the  same  action,  or  in  a  former  action 
involving  the  same  issues,  is  admisB.ible  in  a  proper  ease  if  it  is 
established  that  the  witness  is  dead."  This  has  long  been  the  rule 
in  most  jurisdictions. 

§  500.  Other  grounds. — Other  grounds  for  admitting  the  former 
testimony  are  the  following:  insanity,'  loss  of  memory  by  disease  or 

■State   V.   Frederic,   69   Me.   400;  N.  E.  124;   Chicago,  etc.  R.  Co.  v. 

Wabash  R.  Co.  v.  Miller,  158  Ind.  O'Connor,  119  111.  586,  9  N.  B.  263; 

174,   183,   61  N.   E.   1005.     But  see  St.  Louis  R.  Co.  v.  Sweet,  60  Ark. 

next   two   sections   and   conflicting  B50;  People  v.  Douglass,  100  Cal.  1; 

authorities    cited.      And    see,    also  Lewis  v.  Roulo,  93  Mich.  475;  State 

chapter  on  Admission.    Contra:    In  v.  George,  60  Minn.  503;  Carrlco  v. 

N.  Y.  death  only  is  sufficient.    See  West  Va.  &c.  R.  Co.  39  W.  Va.  86; 

Wilbur  V.   Selden,  6  Cow.   (N.   Y.)  Indianapolis,  &c.  R.  Co.  v.  Stout,  63 

162;  Weeks  v.  Lowerre,  8  Barb.  (N.  Ind.   143. 
Y.)  530.  'Thompson  v.  State,  106  Ala.  67, 

*  Commonwealth      v.      McKehna,  17  So.  512 ;  Marler  v.  State,  67  Ala. 

158  Mass.  207,  33  N.  B.  R.  389.  55,   42   Am.   R.   95;    Emlg  v.   Diehl, 

"Reynolds   v.   United    States,    98  76  Pa.   St.   359;    Cook  v.   Stout,  47 

TJ.    S.   145.  III.  530;   Lopez's  Heirs  v.  Berghel, 

'Ruck   V.    City   of   Rock    Island,  15  La.  42;    Howard  v.   Patrick,  38 

97    U.    S.    693;     Insurance    Co.    v.  Mich.    795;    Whitaker  v.   Marsh,  62 

Weide,  9  Wall.   (U.  S.)  677;   Halsey  N.    H.    477;    Kirchner   v.    Laughlin, 

V.  Sinsebaugh,  15  N.  Y.  485;  Thomp-  5  N.  M.  365,  23   Pac.   175;   Walkup 

son  V.  State,  106  Ala.  67,  17  So.  512;  v.  Commonwealth   (Ky.),  20  S.  W. 

Sage  V.  State,  127  Ind.  15,  26  N.  B.  221. 
667;  Bass  v.  SUte,  136  Ind.  165,  36 
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old  age,^  illness  so  great  as  to  cause  inability  to  travel,'  where  the  wit- 
ness is  old  or  bedridden/"  or  permanently  or  indefinitely  absent  from 
the  state,^^  where  the  whereabouts  of  the  witness  cannot  be  ascer- 
tained/^ where  the  witness  is  absent  through  the  opponent's  procure- 
ment; that  is,  where  the  adverse  party  has  induced  the  witness  to 
conceal  himself  or  absent  himself  from  the  trial,^^  and  disqualifi- 
cation since  the  former  trial,  by  reason  of  interest,  infamy,  or  the 
like/*  But  it  is  held  in  a  recent  case  that  diligence  must  be  used 
to  procure  the  presence  of  a  witness  who  is  only  temporarily  absent 
from  the  state,  or  to  take  his  deposition.^^ 
•Cook  V.  Stout,  47  111.  530;   Ed-     Y.)   162;   Bergen  v.  People,  17  111. 

426,  65  Am.  Dec.  672;  Crary  v. 
Sprague,  12  Wend.  (N.  Y.)  41,  45. 
See  also  Wabash  R.  Co.  v.  Miller, 
158  Ind.  174,  61  N.  E.  1005. 

"Drayton    v.    Wells,    1    Nott    & 
McC.   (S.  C.)   409,  9  Am.  Dec.  718 
Thompson   v.    State,    106   Ala.    67 
Shackelford  v.   State,  33  Ark.   539 
Augusta  &  S.  B.  Co.  v.  Randall,  85 
Ga.  297,  302,  314;   State  v.  Timber- 
lake,  50  La.  Ann.  308,  23  So.  276; 
Seitz  V.  Seitz,  170  Pa.  71,  semble. 
Contra:  Crary  v.  Sprague,  12  Wend. 
(N.  Y.)  41,  45. 

"Marler  v.  State,  67  Ala.  55,  42 
Am.  R.  95;  Williams  v.  State,  19 
Ga.  402;  Cook  v.  Stout,  47  111.  530; 
Radclyffe  v.  Barton,  161  Mass.  327; 
Howard  v.  Patrick,  38  Mich.  795; 
United  States  v.  Reynolds,  1  Utah, 
322,  98  U.  S.  158;  Whitaker  v. 
Marsh,  62  N.  H.  477. 

"  Galbraith  v.  Zimmerman,  100  Pa. 
374;  Redd  v.  State,  65  Ark.  475,  47 
S.  W.  119.  Contra:  Le  Baron  v. 
Crombie,  14  Mass.  234.  See  also 
Chess  V.  Chess,  17  Serg.  &  R.  (Pa.) 
409;  Lee's  Adm'r  v.  Hill,  87  Va.  497. 
"Wabash  R.  Co.  v.  Miller,  158 
Ind.  174,  61  N.  E.  1005.  But  see 
Smith  V.  Scully,  66  Kans.  139,  71 
Pac.  249;  Atchison,  &c.  R.  Co.  v. 
Osborn,  64  Kans.  187,  67  Pac.  547 
(holding  that  the  fact  that  a  depo- 


wards  v.  Edwards,  93  Iowa,  127; 
Chase  v.  Springdale  Mills  Co.  75 
Me.  156;  Rothrock  v.  Gallagher,  91 
Pa.  108,  112;  Emig  v.  Diehl,  76  Pa. 
359,  373;  Central  R.  Co.  v.  Murray, 
97  Ga.  326,  22  S.  E.  972;  Howard  v. 
Patrick,  38  Mich.  795;  Stein  v. 
Swensen,  46  Minn.  360,  24  Am.  St. 
234;  Scoville  v.  Hannibal,  &c.  R.  Co. 
94  Mo.  84;  Whitaker  v.  Marsh,  62 
N.  H.  477;  State  v.  King,  86  N.  Car. 
603. 

•  Howard  v.  Patrick,  38  Mich.  795, 
799;  Emig  v.  Diehl,  76  Pa.  359,  373. 
See  also  Perrin  v.  Wells,  155  Pa.  St. 
299,  26  Atl.  543;  State  v.  King,  86 
N.  Car.  603. 

"Regina  v.  Wilshaw,  1  Car.  & 
Marsh,  145. 

"  Long  V.  Davis,  18  Ala.  801;  Lowe 
V.  State,  86  Ala.  47,  5  So.  435;  Roth- 
reck  V.  Gallaher,  91  Pa.  St.  108; 
State  V.  Riley,  42  La.  Ann.  995,  8 
So.  469;  Howard  v.  Patrick,  38  Mich. 
795;  Sneed  v.  State,  47  Ark.  180,  1 
S.  W.  68;  People  v.  Devine,  46  Cal. 
45;  Omaha  Street  R.  Co.  v.  Blkins, 
.  39  Neb.  480,  58  N.  W.  164;  Schearer 
V.  Harber,  36  Ind.  536;  Dolan  v. 
State,  40  Ark.  454.  Contra:  Wilder 
V.  City  of  St.  Paul,  12  Minn.  192; 
Hobson  V.  Doe,  2  Blackf.  (Ind.)  308; 
Bemey  v.  Mitchell,  34  N.  J.  L.  337, 
341;   Wilbur  v.  Selden,  6  Cow.    (N. 
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§  501.  Mere  forgetfulness  not  sufficient. — The  mere  forgetfulness 
of  a  witness  called  on  the  second  trial  will  not  be  a  sufficient  reason 
for  reading  his  testimony  which  was  given  on  the  first  trial.^° 

§  502.  Depositions. — The  rules  as  to  the  disabilities  making  depo- 
sitions admissible  or  the  conditions  on  which  depositions  will  be 
received  in  evidence  axe  regulated  generally  by  the  statutes  of  the 
various  states.     Most  of  the  grounds  already  stated  are  recognized. 

§  503.  Rule  in  criminal  cases. — The  courts  of  some  jurisdictions 
maintain  that  the  principle  we  have  been  considering  does  not  apply 
to  criminal  cases,  since  in  such  cases  the  accused  is  entitled  by  the 
Constitution  to  have  the  witnesses  against  him  brought  face  to  face 
with  him.  The  better  rule  would  seem  to  be  that  the  principle  is 
applicable  to  criminal  cases  the  same  as  civil,  and  that  there  is 
thereby  no  infringement  of  the  constitutional  right. 

One  writer*  makes  the  following  statement :  "But  is  it  true,  under 
the  constitutional  sanction  for  confrontation  in  criminal  cases,  that 
confrontation,  if  it  cannot  now  be  had,  may  be  dispensed  with?  The 
Federal  Constitution,  and  those  of  most  states,  provide  that  the 
accused  is  entitled  'to  be  confronted  with  the  witnesses  against  him,' 
or  'to  meet  face  to  face  the  witnesses  against  him.'  The  argument 
has  often  been  made  that  this  provision  excludes  all  testimony  not 
delivered  viva  voce  at  the  time  of  the  trial  in  question.  ...  It  is 
desirable  to  appreciate  the  true  reason  for  repudiating  the  argument. 
.  .  .  First,  the  main  object  of  confrontation — ^ta  secure  the  oppor- 
tunity of  cross-examination,  as  above  explained — ^has,  in  fact,  been 
accomplished ;  at  the  taking  of  the  deposition  or  the  former  trial  the 
accused  had  the  power  of  cross-examination,  and  that  is  what  the 
Constitution  entitles  him  to;  in  short,  he  has  had  the  promised 
confrontation.  Secondly,  the  constitutional  clause  purported  merely 
to  adopt  the  general  principle  of  the  hearsay  rule,  that  there  must  be 
confrontation,  i.  e.,  the  power  of  cross-examination,  for  infra-judicial 
witnesses;  but  it  did  not  purport  to  enumerate  all  the  exceptions 

sition    could    be    taken    makes    no  McC.  (S.  C.)  409;  Stein  v.  Swensen, 

difference,  and  citing  many  author-  46  Minn.  360,  24  Am.  St.  234;  Robin- 

ities    sustaining   the    admission    of  son  v.  Oilman,  43  N.  H.  295;   Reed 

reported    former    testimony    where  v.  Orton,  105  Pa.  St.  294.    Contra: 

the  witness  is  out  of  the  jurisdic-  Rothrock  v.    Gallaher,    91   Pa.    St. 

tion    and    cannot    be    reached    by  108. 

process);  McGovern  v.  Smith,  75  Vt.  *Greenleaf  Ev.    (I6th  Ed.),  \  163  f. 
104,   53   Atl.   326. 
"Drayton    v.    Wells,    1    Nott    & 
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and  limitations  to  that  principle.  There  were  then  a  number  of 
well  established  exceptions,  and  there  might  be  others  in  the  future ; 
the  Constitution  indorsed  the  general  principle,  subject  to  these  ex- 
ceptions; merely  naming  and  describing  it  sufficiently  to  indicate  the 
principle  intended — ^just  as  the  brief  constitutional  sanction  for  trial 
by  jury  did  not  attempt  to  enumerate  the  classes  of  cases  to  which 
that  form  of  trial  was  ap;propriate,  nor  the  precise  procedure  involved 
in  it,  and  has  always  been  construed  as  not  absolute  and  universal  in 
effect,  but  as  subject  to  the  limitations  and  unessential  variations 

understood  to  accompany  that  institution It  follows  that 

the  constitutional  requirement  of  confrontation  is  not  violated  by 
dispensing  with  the  actual  presence  of  the  witness  at  the  trial,  if  he 
has  already  been  subject  to  cross-examination,  or  if  his  assertions 
are  received  under  some  recognized  exception  to  the  hearsay  rule." 

"This  constitutional  provision  was  not  intended  to  secure  to  the 
accused  person  the  right  to  be  confronted  with  the  witnesses  against 
him  upon  his  final  trial,  but  to  protect  him  against  ex  parte  affidavits 
and  depositions  taken  in  his  absence,  as  was  frequently  the  practice 
in  England  at  an  early  day.  It  was  never  regarded  as  an  invasion 
of  the  fundamental  rights  of  an  accused  person  to  read  depositions 
upon  his  trial,  if  at  some  stage  of  his  case  he  could  be  confronted 
with  and  cross-examine  the  witnesses  to  be  used  against  him."^^ 

There  is  in  some  jurisdictions  a  disinclination  to  extend  the  rule 
to  disabilities  as  recognized  in  civil  proceedings  other  than  death.^* 

§  504.  Witness  must  be  compeiient. — The  same  objections  may  be 
raised  to  this  testimony  as  if  the  witness  were  personally  present 
in  court;  for  example,  where  at  the  subsequent  trial  the  witness 
would  be  incompetent  as  an  interested  witness.^'     The  rule  is  that 

"People  v.   Fish,   125  N.   Y.   136,  v.   Johnson,   12  Nev.   121.     Contra: 

26  N.  B.  R.  319.    Accord:  Mattox  v.  Finn    v.    Commonwealth,    5    Rand. 

U.    S.    156   IT.    S.    237,    15    Sup.    Ct.  (Va.)  701;  Brogy  v.  Commonwealth, 

337;   State  v.  Elliott,  90  Mo.  350,  2  10  Grat.  (Va.)  722. 
S.  W.  411;  State  v.  Beyers,  16  Mont.  "Comonwealth   v.   McKenna,   158 

565,  41  Pac.  708;   Sage  v.  State,  127  Mass.  207,  33  N.  E.  389;   Thornton 

Ind.  15,  26  N.  E.  667;  Hair  v.  State,  v.   Britton,   144   Pa.   St.    126,   22   A. 

16  Neb.  601,  21  N.  W.  464;  State  v.  1048;  State  v.  Staples,  47  N.  H.  113. 
Fitzgerald,   63   Iowa  268,   19  N.  W.         "Crary  v.  Sprague,  12  Wend.  41; 

202;   Comnon wealth  v.  Richards,  18  Wright  v.  Tatham,  1  Ad.  &  El.  3, 

Pick.  (Mass.)  434,  29  Am.  Dec.  608;  21. 
Summons  v.  State,  5  Ohio  St.  325; 
State   v.    Able,    65    Mo.    357;    State 
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the  witness  must  have  been  a  person  who  would  have  been,  if  alive, 
a  competent  witness  on  the  second  trial.'"' 

§  505.  May  be  impeached. — ^When  such  former  testimony  is  in- 
troduced the  opposite  party  may  impeach  it  by  showing  that  the  repu- 
tation of  the  absent  witness  was  bad  when  the  evidence  was  given.'* 

§  506.    Must  have  been  opportunity  to  cross-examine — ^In  gfeneial. 

The  party  against  whom  it  is  desired  to  use  the  testimony  must 
have  had  an  opportunity  to  cross-examine.^^ 

The  failure  or  refusal  to  exercise  the  right  to  cross-examine  if 
presented  does  not  prevent  the  use  of  the  testimony."'  The  rule  is 
satisfied  if  the  party  could  have  cross-examined  if  he  had  wished  to." 

It  has  been  held  that  where  the  same  time  is  appointed  for  the 
taking  of  two  depositions  for  the  same  cause,  a  failure  on  the  part 
of  the  adverse  party  to  attend  either  is  a  waiver  of  objection  to  both  as 
to  there  being  no  opportunity  for  cross-examination.  The  party 
should  attend  one  or  both,  and  the  testimony  given  at  the  one  that 
he  does  attend  is  admissible.^" 

That  evidence  is  given  under  oath  does  not  prevent  it  from  being 
hearsay.  Thus  a  statement  made  before  a  magistrate,  even  though 
the  witness  is  under  oath,  may  be  hearsay  because  there  has  been 
no  opportunity  to  cross-examine,  and  this  is,  in  general,  true  as  to 
any  voluntary  affidavit."* 

The  principle  as  to  cross-examination  applies  where  there  is  no 
question  of  introducing  testimony  given  at  a  previous  proceeding, 

"  Eaton  V.  Alger,  47  N.  Y.  345.  Scammon  v.  Scammon,  33  N.  H.  52, 

"Losee  v.  Losee,  2  Hill  (N.  Y.)  60;   Hay's  Appeal,  91  Pa.  265,  268; 

609;  Runyan  v.  Price,  15  Ohio  St.  9,  Hankinson  v.  Lombard,  25  111.  468; 

86  Am.  Deo.  459.  Evans  v.  Rothschild,  54  Kans.  747; 

"State  V.   Wilson,  24   Kan.    189,  Cross  v.  Cross  (Ky.)  41  S.  W.  272; 

36   Am.  R.  257;    State  v.  Johnson,  Wytheville   Ins.    &c.   v.   Teiger,  90 

12  Nev.  121;  Bradley  v.  Mirick,  91  Va.  277;  Kimpton  v.  Glover,  41  Vt 

N.  Y.  293;    Scott  v.  Wilson,  Cooke  283. 

(Tenn.)  315;  Charlesworth  v.  Tink-  "Allen   v.   United    States,   2S  Ct. 

er,  18  Wis.  633;  Twohig  v.  Leamer,  01.  141;  Pickering  v.  Townsend,  118 

48  Neb.  247.  Ala.    351,    23    So.    703;    Becker   v. 

"Bradley  v.  Mirick,  91  N.  Y.  293;  Quigg,  54  111.  390;   Hudson  v.  Ap- 

Walbridge  v.   Knipper,   96   Pa.   St.  plegate  &  Co.  87  Iowa,  605;  Patter- 

48.  son  V.  Fagan,  38  Mo.  70;   Supreme 

"  Jackson  v.  CrlUy,  16  Colo.  103,  Lodge,  &c.  v.  Jaggers,  62  N.  J.  L.  96, 

26  Pao.  331.  40  Atl.  783;  Vlles  v.  Moulton,  13  Vt. 

">Cole    V.    Hall,    131    Mass.    88;  510. 
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but  where  the  only  objeetion  is  that  there  could  be  no  cross-examination 
at  the  trial  in  hand.  Thus,  where  the  witness  at  the  trial  in  hand 
refuses  to  be  cross-examined,^^  or  after  the  direct  and  before  the  cross- 
examination,  the  witness  dies  or  becomes  too  ill,''*  it  is  generally  held 
that  the  testimony  in  chief  should  be  struck  out.  And  if  the  witness 
dies  or  becomes  ill  during  the  cross-examination  the  testimony  in  chief 
should  be  struck  out  if  there  has  not  been  cross-examination  on  sub- 
stantially all  material  points.^* 

§  507.  As  to  former  tribunal. — The  court  or  tribunal  before  whom 
the  testimony  was  originally  given  must  have  been  such  that  a  cross- 
examination  could  have  been  had.  So,  evidence  has  been  rejected  at 
the  subsequent  trial  when  originally  given  before  barrack-commis- 
sioners,'" or  a  marine  hull  inspector,*^  and  in  many  jurisdictions 
it  is  held  that  the  testimony  given  at  a  coroner's  inquest  should  be 
rejected.'^ 

Testimony  given  before  the  following  tribunals  ■  has  been  held 
admissible  as  satisfying  the  requirement  as  to  cross-examination: 
justices  of  the  peace,''  land  commissioners,'*  arbitrators,'"  commit- 
ting magistrates,'*  preliminary  investigations," 

"  Smith  V.  Griffith,  3  Hill  (N.  Y.)      79   Va.   556;    Sylvester  v.   State,   71 


333,  338;  State  v.  McNinch,  12  S.  C. 
89,  95. 

^  Sperry  v.  Moore's  Estate,  42 
Mich.  353,  361.  See  Hewlett  v. 
Wood,  67  N.  Y.  394;  Pringle  v.  Prin- 
gle,  59  Pa.  281,  290;  People  v.  Pope, 
108  Mich.  361,  66  N.  W.  213. 

^Fuller  V.  Rice,  4  Gray  (Mass.) 
343. 

'"Attorney  General  v.  Davison, 
MeCl.  &  Y.  160,  167. 

"  Louisville  Ins.  Co.  v.  Monarch, 
99  Ky.  578. 

'^McLain  v.  Commonwealth,  99 
Pa.  St.  86,  97;  Pittsburgh,  &c.  R.  Co. 
v.  McGrath,  115  111.  172;  Cook  v. 
New  York,  &c.  Co.  5  Lans.  (N.  Y.) 
401;  State  v.  Jones,  29  S.  C.  221, 
225;  State  v.  Cecil  Co.  Comrs.  54 
Md.  426;  State  v.  Houser,  26  Mo.  431, 
436;  Farkao  v.  State,  60  Miss.  847; 
Meyers  Ex  Parte,  33  Tex.  Cr.  App. 
204;  Whltehurst  v.  Commonwealth, 


Ala.  17,  24.  Contra:  State  v.  McNeil, 
33    La.    Ann.    1332. 

"  Harris  v.  State,  73  Ala.  495. 

"Jackson  v.  Bailey,  2  Johns.  (N. 
Y.)  17,  20;  Ray  v.  Bush,  1  Root 
(Conn.)  81;  Ottinger  v.  Ottinger,  17 
Serg.  &  R.   (Pa.)  142. 

"McAdams'  Exrs.  v.  StIIwell,  13 
Pa.  90,  96;  Calvert  v.  Friebus,  48 
Md.  44;  Walbridge  v.  Knipper,  96 
Pa.  St.  48;  Orr  v.  Hadley,  36  N.  H. 
575,  580;  Bailey  v.  Woods,  17  N.  H. 
365.  Contra:  Jessup  v.  Cook,  1 
Halst.   (N.  J.)   529. 

"Pooler  V.  State,  97  Wis.  627; 
Howser  v.  Commonwealth,  51  Pa. 
332,  338;  Robinson  v.  State,  68  Ga. 
833. 

"  Commonwealth  v.  Richards,  18 
Pick.  434,  29  Am.  Dec.  608;  State 
V.  Hooker,  17  Vt.  658;  Floyd  v. 
State,  82  Ala.  16,  2  So.  683;  Ken- 
drlck  V.  State,  10  Humph.   (Tenn.) 
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§  508.  Parties  must  be  substantially  the  same. — The  parties  to 
both  actions,  that  is,  to  the  action  in  which  the  testimony  was  first 
given,  and  to  the  action  in  which  it  is  subsequently  offered  must  be 
substantially  the  same,  or  in  privity.^* 

It  is  not  necessary  that  the  parties  be  literally  identical.    It  is  essen- , 
tial  that  the  parties  be  in  the  same  position  as  to  the  use  of  the 
witnesses'  testimony.^'    But  it  is  sufficient  if  the  parties  are  privies 
in  blood,  in  law,*"  or  estate.*^ 

Thus  in  an  action  concerning  land,  the  evidence  of  the  grantor  of 
the  plaintiff,  now  dead,  which  was  admitted  against  the  grantor  of 
the  defendant  may  be  introduced  in  a  later  case  on  the  same  issue.*^ 
The  same  is  true  when  the  subsequent  action  is  by  a  survivor  of  the 
partners  who  brought  the  former  proceeding,*^  or  by  successors  in 
479;    United    States   v.    Macomb,    5      144   Pa.   St.   126;    Fellers  v.   Davis, 


McLean  (U.  S.)  283;  Jackson  v. 
Crilly,  16  Colo.  103;  State  v.  Stewart 
34  La.  Ann.  1037;  Brown  v.  Com- 
monwealth, 73  Pa.  St.  321,  13  Am. 
R.  740. 

"United  States  v.  Macomb,  5 
McLean  (U.  S.)  286;  Jeffries  v. 
Castleman,  75  Ala.  262;  Mar- 
shall V.  Hancock,  80  Cal.  82; 
Tourtelotte  v.  Brown,  4  Colo. 
App.  377;  Lane  v.  Brainerd,  30 
Conn.  565;  Hughes  v.  Clark,  67 
Ga.  19;  Loughry  v.  Mail,  34  111.  App. 
523;  Ephraims  v.  Murdock,  7  Blackf. 
(Ind.)  10;  Indianapolis,  &c.  R.  Co. 
V.  Stout,  53  Ind.  143;  Southern 
White  Lead  Co.  v.  Haas,  73  Iowa, 
399;  Solomon  R.  Co.  v.  Jones,  34 
Kans.  443;^  Frye  v.  Grogg,  35  Me. 
29;  Yale  v.  Comstock,  112  Mass.  267; 
Schindler  v.  Milwaukee,  &c.  R.  Co. 
87  Mich.  400;  Slingerland  v.  Slinger- 
land,  46  Minn.  100;  Davis  v.  Kline, 
96  Mo.  401;  State  v.  Johnson,  12 
Nev.  121;  Orr  v.  Hadley,  36  N.  H. 
575;  Jackson  v.  Lawson,  15  Johns. 
(N.  Y.)    539;   Thornton  v.  Britton, 


22  S.  Car.  425;  Earl  v.  Tupper,  45 
Vt.  275;  Ritchie  v.  Lyne,  1  Call, 
(Va.)  489;  Robrecht  v.  Marling,  29 
W.  Va.  765;  Nelson  v.  Harrington, 
72  Wis.  591,  7  Am.  St.  900. 

"  Wright  V.  Tatham,  1  Adol.  &  E. 
3,  19;  Wright  v.  Cumpsty,  41  Pa. 
St.  102;  Clealand  v.  Huey,  18  Ala. 
343.  A  reduction  in  the  number  of 
parties  does  not  affect  the  rule,  an 
increase  makes  it  inapplicable.  Orr 
V.  Hadley,  36  N.  H.  575,  581;  Good- 
lett  V.  Kelly,  74  Ala.  213,  220;  Stew- 
art V.  Bank,  43  Mich.  257,  5  N.  W. 
302. 

"Osborn  v.  Bell,  5  Denio  (N.  Y.) 
370,  377;  Indianapolis,  &c.  R.  Co. 
V.  Stout,  53  Ind.  143,  158;  Hatchings 
V.  Corgan,  59  111.  70. 

"  Jackson  v.  Lawson,  15  Johns. 
(N.  Y.)  539;  Jackson  v.  Crissey,  3 
Wend.  (N.  Y.)  251;  Yale  v.  Com- 
stock, 112  Mass.  267. 

«  Yale  V.  Comstock,  112  Mass.  267. 

"  Wilbur  V.  Selden,  6  Cow.  (N.  Y.) 
162. 
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interest,  or  assignees;**  or  where  the  first  proceeding  was  by  the 
agent  of  parties  in  the  present  action.*' 

And  it  has  been  held  that  in  a  suit  against  a  railroad  company 
for  personal  injuries  the  testimony  of  the  plaintiff  might  be  used 
by  her  child  in  a  suit  agains.t  the  company  after  the  injury  had 
caused  the  death  of  the  former  plaintiff.*"  And  in  criminal  cases 
the  same  person  in  the  subsequent  proceeding  must  be  accused 
upon  the  same  facts.*^ 

§  509.  ftiiestions  in  issue  must  be  the  same. — The  questions  in 
issue  must,  it  has  been  held,  be  substantially  the  same  in  the  first 
as  in  the  subsequent  proceeding.**  But  this  limitation  is  not  always 
strictly  applicable.*' 

§  510.  Form  of  proceedings  may  be  different.^It  is  not  necessary 
that  the  form  of  the  second  proceediag  should  be  the  same  as  that  of 
the  first.  Thus  we  have  seen  in  a  previous  section  that  where  the 
first  proceeding  was  before  a  tribunal  of  commissioners  or  arbitrators, 
or  the  like,  the  evidence  may  be  competent  in  a  second  proceediag 
in  a  regular  trial  court.*'* 

§  511.  As  to  depositions. — The  taking  of  depositions  and  the  rules 
as  to  their  admission  in  evidence  are  governed  largely  by  statutes. 
And  depositions  taken  after  the  proceeding  has  once  commenced  may 
be  just  as  good  evidence  as  any  testimony  taken  at  the  trial.  They 
are  admitted  because  they  have  been  taken  in  the  case  and  as  a  part 
of  the  trial  of  the  issues.  So,  where  a  deposition  read  at  the  former 
trial  was  lost,  and  the  witness  was  not  within  the  jurisdiction,  it  was 
held  that  a  copy  which  the  person  who  made  it  testified  to  as  correct, 
was  admissible.'" 

I  512.     Interpreter — ^Proof  of  publication. — If  the  testimony  taken 

"Wright  V.  Tatham,  1  Ad.  &  El.  "See  Lee  v.  Hill,  87  Va.  497.  12 

3.  S.  E.  1052;  Schindler  v.  Milwaukee, 

"Ritchie   v.    Lyne,   1   CaJl    (Va.)  &c.  Co.  87  Mich.  400,  49  N.  W.  670; 

489.  Shelton  v.  Barbour,  2  Wash.   (Va.) 

"Atlanta,     &c.     R.     v.     Venable,  64.  "*  Ante    §   507. 

67  Ga.  697;  Indianapolis,  &c.  R.  Co.  ■>"  Gilmore  v.  Butts,  61  Kans.  315, 

V.  Stout,  53  Ind.  143.  59  Pac.  645.    See  as  to  inadmissibil- 

"  Commonwealth  v.  Reynolds,  122  ity  of  statement  at  taking  of  deposi- 

Mass.  454.  tion,    but   stricken   out.     Young  v. 

« Wright  V.  Tatham,  1  Ad.  &  El.  Valentine,  177  N.  Y.  347,  69  N.  B. 

3,  19;    Doe  v.  Earl  of  Derby,  1  A.  643. 
Jt  E.  783.     See  also  Melvin  v.  Whit- 
ing, 7  Pick.  (Mass.)  79. 
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On  the  former  trial  is  admissible,  the  evidence  as  stated  by  an  inter- 
preter may  be  proved  in  the  same  way,  if  the  interpreter  is  dead, 
insane,  or  the  like/^ 

The  proof  of  publication  of  a  notice  by  affidavit  of  the  newspaper- 
publisher  is  admitted  often  by  statute.''^ 

§  513.  Method  of  proof — In  general. — The  former  testimony  may 
be  proved  by  any  one  who  will  swear  that  he  heard  the  same,  or,  it 
seems,  by  any  one  who  wiU  swear  that  notes  taken  by  him  are 
aceurate.^^ 

So,  a  juror,  witness,  stenographer,  attorney,  or  any  other  person 
who  heard  the  testimony  on  the  former  trial  and  is  able  to  state  its 
substance,  may  be  called  to  testify.'** 

§  514.  Method  of  proof — Refreshing  memory. — The  stenogra- 
pher's notes  may  be  used  in  connection  with  his  testimony ;  that  is,  the 
stenographer  may  refresh  his  memory  by  means  of  the  notes.'" 

So  witnesses  may  refresh  their  recollection  by  reading  notes  taken 
by  them.'« 

And  also  the  minutes  of  testimony  taken  by  the  judge,^'  by 
attorneys,'^  and  officers  of  the  court,""  may  be  used  by  them  to  re- 
fresh their  memory. 


"  Schearer  v.  Harber,  36  Ind.  536. 
See  note  17  L.  R.  A.  813,  and  In  re 
WUtsey's  Will   (la.)   98  N.  W.  294. 

"Kettering  v.  City  of  Jackson- 
ville, 50  111.  39. 

"  Ruch  V.  City  of  Rock  Island,  97 
U.  S.  693;  People  v.  Murphy,  45  Cal. 
137;  Hutchings  v.  Corgan,  59  111.  70; 
Yale  V.  Comstock,  112  Mass.  267. 
By  stenographer's  notes  Stewart  v. 
Bank,  43  Mich.  257,  5  N.  W.  302; 
by  notes  of  counsel,  Mineral  Point 
R.  Co.  v.  Keep,  22  111.  9,  19;  Rhine 
V.  Robinson,  27  Pa.  St.  30;  Waters 
V.  Waters,  35  Md.  531,  540;  Car- 
penter V.  Tucker,  98  N.  C.  316,  3  S. 
E.  831;  by  judge's  minutes  of  testi- 
mony, Martin  v.  Cope,  3  Abb.  Ct. 
App.  Dec.  182,  192. 

"Moore  v.  Moore,  39  Iowa,  461; 
Hutchings  v.  Corgan,  59  111.  70; 
Commonwealth      v.      McCarty,    152 


City  of  Rock  Island,  97  U.  S.  693; 
Costigan  v.  Lunt,  127  Mass.  354. 

'"  Sloan  V.  Somers,  20  N.  J.  L.  66; 
Waters  v.  Waters,  35  Md.  531,  540; 
Yancey  v.  Stone,  9  Rich.  Eq.  (S.  C.) 
429;  Mineral  Point  R.  Co.  v.  Keep, 
22  111.  9,  19;  Phoenix  Ins.  Co.  v. 
Sullivan,  39  Kans.  449,  18  Pac.  528; 
Watrous  v.  Cunningham,  71  Cal.  30, 
11  Pac.  811.  See  Welcome  v.  Batch- 
elder,  23  Me.  85.  See  also  ante 
§  238. 

■"Rounds  V.  State,  57  Wis.  45; 
Costigan  v.  Lunt,  127  Mass.  354. 

='  Yale  V.  Comstock,  112  Mass.  267; 
Chase  v.  DeBolt,  7  111.  371;  Whit- 
cher  v.  Morey,  39  Vt.  459. 

=' Carpenter  v.  Tucker,  98  N.  C. 
316;  Johnson  v.  Powers,  40  Vt.  611; 
Clark  V.  Vorce,  15  Wend.  (N.  Y.) 
193. 

""Yale  V.  Comstock,  112  Mass.  267; 


Mass.  577,  26  N.  B.  140;    Ruch  v.      Sage  v.  State,  127  Ind.  15;  Rounds 
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§  515.  Method  of  proof — ^Notes  as  evidence. — In  some  jurisdic- 
tions it  is  held  that  the  notes  themselves  cannot  he  used  as  evidence," 
while  in  other  jnrisdictions  it  is  held  that  the  notes  alone,  properly 
authenticated,  are  admissible.'^ 

Where  by  statute  or  rule  of  court  the  notes  of  official  stenographers 
are  declared  to  be  admissible  as  evidence,  they  are  good  evidence.'^ 

In  one  ease**  is  found  the  following  clear  statement  concerning  the 
admissibility  of  such  evidence: 

"The  real  objection  to  such  evidence  [that  is,  the  testimony  of  a 
witness  on  a  former  trial]  is  that  it  is  only  the  testimony  of  some  one 
else  as  to  what  the  witness  swore  to  on  the  former  trial;  and  before 
the  day  of  official  reporters  in  our  trial  courts  the  accuracy  or  com- 
pleteness of  such  evidence  depended  entirely  upon  the  fallible  mem- 
ory of  those  who  heard  the  witness  testify.  It  can  be  readily  seen  why, 
under  such  circumstances,  courts  were  disinclined  to  admit  such 
evidence  except  in  cases  of  actual  necessity.  But  where  the  words 
of  a  witness  as  they  come  from  his  lips  are  taken  down  in  full  by  an 
official  court  stenographer,  this  objection  does  not  apply.  We  do  not 
see  why  such  testimony  is  not  as  satisfactory  and  reliable  as  a  new 
deposition  taken  out  of  the  state  would  be.  Rules  on  such  subjects 
should  be  practical,  and  subject  to  modification  as  conditions  change." 

It  has  been  held  that  where  the  testimony  has  been  made  a  part 
of  a  ease  on  appeal  by  becoming  a  part  of  the  record,  it  is  itself  good 
evidence  of  what  the   former  testimony  was.®* 

v.  State,  57  Wis.  45;  People  V.  Chung  66  Kans.  139,  71  Pac.  249;   Wright 

Ah  Chue,  57  Cal.  567.  v.  Wright,  58  Kans.  525,  50  Pac.  444. 

"  Huff  V.  Bennett,  4  Sandf.  (N.  Y.)  See    further    as    to    stenographer's 

120,  129.     Hardeman  v.  English,  79  notes,  ante  §  238. 

Ga.  387;  Roston  v.  Morris,  25  N.  J.  "  Grieve  v.  Illinois,  &c.  R.  Co.  104 

L.   173,   175;    Livingston   v.    Cox,   8  Iowa,  659;  Susquehanna,  &c.  Co.  v. 

Watts  &  S.  (Pa.)  61;  Morris  v.  Ham-  Mardorf,  152  Pa.  St.  22;  Woodward 

merle,  40  Mo.  489;  Bedford  v.  R.  Co.  v.  Heist,  180  Pa.  St.  161. 

Wash.     46     Pac.     650;     Jenkins    v.  "Minneapolis  Mill  Co.  v.  Mlnne- 

State,  31  Ala.  196,  12  So.  677;  Wat-  apolis,  &c.  R.  Co.  51  Minn.  304,  314. 

ers    V.    Waters,    35    Md.    531,    539;  "Lathrop  v.  Adkisson,  87  Ga.  339, 

Jackson    v.     State,     81    Wis.     127;  13  S.  E.  517;   Singerland  v.  Singer- 

Toohey  v.  Plummer,  69  Mich.  345.  land,   46  Minn.   100,  48  N.  W.   605; 

"  Brown  v.  Commonwealth,  73  Pa.  Radclyffe  v.  Barton,  161  Mass.  328, 

St.  321;  Spalding  v.  Lowe,  56  Mich.  37  N.   E.   373.     See,  also.   Smith  v. 

366,  23  N.  W.  46;  Smith  v.  Scully,  Scully,  66  Kans.  139,  71  Pac.  249. 
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There  is  a  conflict  as  to  whether  a  bill  of  exceptions  is  admissible 
to  prove  the  testimony  of  a  deceased  witness.*" 

The  testimony  taken  down  by  a  magistrate  at  a  preliminary  hear- 
ing, or  by  a  coroner,  is  often  admissible  by  statutory  provision  as 
in  the  nature  of  an  official  report.  But  it  has  been  held  that  the 
notes  taken  down  by  a  judge  are  not  admissible,  since  it  is  not 
a  part  of  his  duty  to  take  them.*' 

§  516.  Substance  of  testimony  is  sufficient. — ^It  is  sufficient  if 
the  witness  can  give  the  substance  of  the  testimony,  including  that 
given  on  cross-examination.*' 

The  rule  is  that  the  witness  must  be  able  to  give  in  substance  the 
whole  of  the  testimony,  and  also  not  only  what  was  said  on  the 
examination  in  chief,  but  also    in  the  cross-examination  as  well.** 

There  are  some  jurisdictions  in  which  it  is  held,  however,  that  the 
whole  of  such  former  testimony  must  be  proved,  and  that  too  in  the 
words  of  the  former  witness.*' 

And  it  is  generally  held  that  one  who  heard  only  a  part  of  the 
testimony  or  who  can  remember  only  a  part  of  it,  will  not  be  allowed 


""Not  admissible:  Kankakee,  &c. 
R.  Co.  V.  Horan,  131  111.  288;  Odell 
V.  Solomon,  55  N.  Y.  Super.  Ct.  410; 
Kirk  V.  Mowry,  24  Ohio  St.  581; 
Fisher  v  Fisher,  131  Ind.  462. 

Admissible:  Rice,  &c.  Min.  Co.  v. 
Musgrove,  14  Colo.  79;  Franklin  v. 
Gumersell,  11  Mo.  App.  306. 

"  Schafer  v.  Schafer,  93  Ind.  586; 
Webster  v.  Calden,  55  Me.  165,  171 
Zitske  V.  Goldberg,  38  Wis.  216,  229. 

"  Ruch  V.  City  of  Rock  Island,  97 
U.  S.  693;  State  v.  O'Brien,  81  Iowa, 
88,  46  N.  W.  752;  Gildersleeve  v. 
Caraway,  10  Ala.  260,  44  Am.  Deo. 
485;  Summons  v.  State,  5  Ohio  St. 
325;  Hale  v.  Silloway,  1  Allen 
(Mass.)  21;  Thompson  v.  Blackwall, 
17  B.  Men.  (Ky.)  609;  Young  v. 
Dearborn,  22  N.  H.  372;  State  v. 
Hooker,  17  Vt.  658;  Jones  v.  Ward, 
3  Jones  L.  (N.  Car.)  24,  64  Am.  Dee. 
590;  Wagers  v.  Dickey,  17  Ohio,  439; 
49  Am.  Dee.  467;  Luetgert  v.  Volker, 
153  111.  385;  Black  v.  Woodrow,  39 


Md.  194,  221;  Twohig  v.  Leamer,  48 
Neb.  247;  Sloan  v.  Somers,  20  N.  J. 
L.  66;  Bennett  v.  State,  32  Tex.  Cr. 
App.  216;  Puryear  v.  State,  63  Ga. 
692;  Lime  Rock  Bank  v.  Hewett,  52 
Me.  531;  Earl  of  Tupper,  45  Vt.  275; 
Hepler  v.  Mt.  Carmel,  &c.  Bank,  97 
Pa.  St.  420;  Davis  v.  Kline,  96  Mo. 
401,  9  S.  W.  724;  Home  v.  Williams, 
23  Ind.  37;  People  v.  Murphy.  45 
Cal.   137. 

•«  Thompson  v.  State,  106  Ala.  67, 
17  So.  512;  Vaughan  v.  State,  58 
Ark.  353;  People  v.  Murphy,  45  Cal. 
137;  Bass  v.  State,  136  Ind.  165,  36 
N.  B.  124;  Bush  v.  Commonwealth, 
80  Ky.  244,  247;  Black  v.  Woodrow, 
39  Md.  194;  Costigan  v.  Lunt,  127 
Mass.  354;  State  v.  Jones,  29  S.  Car. 
201;  Emery  v.  State,  92  Wis.  146. 

"•Buie  V.  Carver,  73  N.  C.  264; 
Stein  V.  Swenson,  46  Minn.  360,  24 
Am.  St.  234;  Marsh  v.  Jones,  21 
Vt.  378,  52  Am.  Dec.  67.  See  Cos- 
tigan V.  Lunt,  127  Mass.  354. 
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to  take  the  witness  stand  and  testify  as  to  such  part,  even  though 
he  fully  and  accurately  remembers  that  part.'" 

§  517.  Court  determines  admissibility. — The  following  are  prelim- 
inary questions  and  are  for  the  court  to  determine:  whether  the 
issue  between  the  parties  is  the  same  as  on  the  former  trial;  whether 
the  parties  are  identical;  whether  there  was  an  opportunity  to  cross- 
examine.'^ 

So,  in  cases  of  disability  other  than  death  it  has  been  held  that 
the  court  must  be  satisfied  that  the  party  has  used  due  diligence 
to  obtain  the  personal  attendance  of  the  witness."* 

™  Tibbetts  v.  Flanders,  18  N.  H.  75  Me.  156;  Perkins  v.  Stickney,  132 

284,  292;  Buie  v.  Carver,  73  N.  Car,  Mass.  217. 

264;  Fell  v.  B.  C.  &c.  R.  Co.  43  Iowa,  "Dye  v.  Commonwealtli,  3  Bush. 

177.    See  Johnson  v.  Powers,  40  Vt.  (Ky.)  3;  Schearer  v.  Harber,  36  Ind. 

611;    Philadelphia,    &c.    R.    Co.    v.  536;  Wilder  v.  City  of  St  Paul,  12 

Spearen,  47  Pa.  St.  300.  Minn.  192. 

"  Chase  V,   Springvale  MiUs  Co. 
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§  518,  Meaning  of  term. — By  declarations  bearing  upon  the  physi- 
cal condition  is  meant  declarations  made  by  one  as  to  the  present 
condition  of  his  body  or  health;  nnder  declarations  bearing  upon 
the  mental  condition  are  included  statements  of  a  present  design  or 
plan,  statements  of  reason,  motive  or  emotion ;  and  under  declara- 
tions bearing  upon  the  intention  of  the  declarant  are  included  two 
classes  of  declarations:  those  which  show  a  present  intention  to  do  a 
certain  thing  when  made  by  persons  other  than  a  testator,  and  decla- 
rations of  intention  by  a  testator  as  to  the  making,  revocation  or 
contents  of  a  will. 

600 
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§  519.  The  rule. — ^When  the  physical  or  mental  condition  or  the 
intention  of  one  is  relevant  and  material  to  be  proved,  then  declara- 
tions or  usual  expressions  showing  such  physical  or  mental  condition 
or  such  intention  are  admissible.  In  all  these  declarations  it  makes 
no  difference  whether  the  person  who  made  them  is  dead  or  alive  since 
death  is  not  a  prerequisite  to  admissibility.  Whenever  the  intention 
is  of  itself  a  distinct  and  material  fact  in  a  chain  of  circumstances, 
it  may  be  proved  by  contemporaneous  oral  or  written  declarations  of 
the  party.  But  when  the  intention  to  be  proved  is  important  only 
as  qualifying  an  act,  its  connection  with  that  act  must  be  shown,  in 
order  to  warrant  the  admission  of  declarations  of  intention.  If  the 
existence  of  a  partiddar  intention  of  a  person  at  a  certain  time  is 
a  material  fact  to  be  proved,  evidence  that  he  expressed  that  intention 
at  that  time  is  as  direct  evidence  of  the  fact  as  his  own  testimony 
that  he  then  had  that  intention  would  be.^ 

§  520.  Ground  of  admissibility. — To  admit  such  statements  is 
clearly  to  make  an  exception  or  qualification  of  the  hearsay  rule.  For 
the  statement  by  one  that  "I  have  a  headache,''  or  "I  do  this  for  this 
or  that  purpose"  is  the  statement  of  the  existence  of  a  fact,  and  yet 
it  may  be  admissible,  although  the  statement  was  not  under  oath  nor 
subject  to  cross-examination.  But  unless  such  statements  were  ad- 
mitted there  would  often  be  no  other  way  of  proving  internal  and 
iuvisible  injury  or  what  were  the  declarant's  intentions.  So  an  excep- 
tion is  made  to  the  hearsay  rule.  There  is  much  difference  of  opinion 
as  to  the  true  ground  of  admissibility.  Some  courts  treat  involun- 
tary exclamations  as  acts  rather  than  declarations,  and  admit  them 
on  the  ground  of  necessity,^  while  others  admit  them  on  the  ground 

>  Mutual  L.   Ins.   Co.  v.   Hillmon,  Jenkins  v.  Pacific,  &c.  Ins.  Co.  131 

145  U.  S.  285,  12  Sup.  Ct.  909,  912.  Cal.  121,  63  Pac.  180;  Siebert  v.  Peo- 

See   also   Connecticut  Mut   L.   Ins.  pie,  143  111.  571,  32  N.  B.  431;  Chica^ 

Co.  V.  Hillmon,  188  U.  S.  208,  23  Sup.  go,  &c.  R.  Co.  v.  Chancellor,  165  111. 

Ct.    294;     CommonweaUh    v.     Tre-  438,  46  N.  E.  269;  State  v.  Fitzgerald, 

fethen,  157  Mass.  180,  188,  31  N.  B.  130  Mo.  407,  32  S.  W.  1113;   Harris 

961;    Deveney  v.  Baxter,  157  Mass.  v.  State,  96  Ala.  24;    State  v.  Pef- 

9,  31  N.  E.  690;  Blackburn  v.  State,  fers,  80  la.  580,  46  N.  W.  662. 
23  Ohio  St.  146;   Boyd  v.  State,  14         ^McKormick  v.  City  of  West  Bay 

Lea    (Tenn.)    161.     In   many   cases.  City,  110  Mich.  265,  271,  68  N.  W. 

however,    while    such    evidence    is  148;   Cleveland,  &c.  R.  Co.  v.  New- 

often  admitted,   it  is  placed  under  ell,  104  Ind.  264,  269,  270,  3  N.  E. 

the   principle  of  res   gestae.     Kyle  836;    Bennett  v.   Northern   Pac.   R. 

V.  Craig,  125  Cal.  107.    57  Pac.  791;  Co.  2  N.  Dak.  112,  13  L.  R.  A.  465, 
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that  they  are  part  of  the  res  gestae.'  So,  as  to  voluntary  statements 
of  bodily  sufEering,  some  of  the  courts  admit  them  upon  the  theory 
that  they  are  part  of  the  res  gestae*  and  some  hold  that,  if  admissible 
at  all,  it  is  on  the  ground  of  niecessity."  There  is  much  more  reason 
for  admitting  the  former  as  original  evidence  or  part  of  the  res  gestae 
than  there  is  for  admitting  the  latter  upon  that  ground,  but  state- 
ments or  expressions  of  both  classes  are  often  admitted  when  not 
strictly  part  of  the  res  gestae,  and  that  is  not,  ordinarily,  the  true 
ground  of  admission,  although  there  are  doubtless  cases  in  which 
they  might  be  admissible  on  either  ground.*  The  courts  are  likewise 
divided  in  opinion  as  to  the  true  ground  for  the  admission  of  state- 
ments of  design,  intent,  motive,  reason,  and  emotion;  but  such 
statements  would  seem  equally  to  come  within  this  exception  to  the 
hearsay  rule  rather  than  to  be  admissible  only  when  strictly  part  of 
the  res  gestae  or  original  evidence. 

§  521.  Important  contribution  to  the  subject. — One  case  in  recent 
years  is  particularly  important  in  the  consideration  of  this  class  of 
evidence.  In  that  case  there  was  an  offer  ia  evidence  of  two  letters 
which  stated  that  the  writer  expected  to  go  to  a  certain  place,  and  it 
was  held  that  the  letters  should  be  admitted  as  evidence  of  the  writers 
intention  to  go.    The  court  in  the  course  of  the  opinion  says  ■J 

472,  49  N.  W.  408,  Hagemocher  v.  "See  Williams  v.  Great  Northern 

Coney  Island,  &c.  R.  Co.  99  N.  Y.  R.  Co.  68  Minn.  55,  37  L.  R.  A.  199; 

136,  138.  Northern  Pac.  R.  Co.  v.  Uulin,  158 

» Houston,   &c.   R.   Co.  v.   Shafer,  U.    S.   271,   15   Sup.    Ct.   840;    Dela- 

54  Tex.  641,  648;  Wheeler  v.  Tyler,  ware,  &c.  R.  Co.  v.  Roalefs,  70  Fed. 

&c.  R.  Co.  91  Tex.  356,  358,  43  S.  W.  21,  22;    Caldwell  v.  Murphy,  11  N. 

876;  Western  Un.  Tel.  Co.  v.  Davis,  Y.  416;    Roche  v.  Brooklyn,  &c.  R. 

24  Tex.  Civ.  App.  427,  59  S.  W.  46;  Co.   105   N.   Y.   294,  296;    Barber  v. 

Williams  v.  Great  Northern  R.  Co.  Merriam,  11  Allen  (Mass.)  322,  325. 

68  Minn.  55,  37  L.  R.  A.  199;  West  In  Thomas  v.  Harrall,  18  Ore.  546, 

Chicago  St.  R.  Co.  v.  Carr,  170  111.  23  Pac.  497,  498,  it  is  held  that  they 

478,  48  N.  B.  992.  are  not  part  of  the  res  gestae  but 

*  Averson   v.    Lord,    Kinnaird,     6  are  admissible  as  original  evidence. 

East,  188,  195;  Thompson  v.  Trevan-  •  For  a  review  of  the  cases  upon 

ion.  Skinner's  R.  402;   2  Jones  Ev.  the  subject  of  the  grounds  of  ad- 

§  352.  missibility  see  leading  article  in  56 

See  also  Insurance  Co.  v.  Mosley,  Cent.  L.  J.  83. 

8  Wall.  (U.  S.)  397;  Jack  v.  Mutual,  'Mutual   L..Ins.   Co.   v.   Hillmon, 

&c.    Ass'n,    113    Fed.    49;    note    to  145    U.    S.    285,    12    Sup.    Ct.    909. 

Quaife  v.  Chicago,  &c.  R.  Co.  33  Am.  Cited    with    approval    in    Green    v. 

R.  821,  829;  41  Cent  Law  Jour.  State,  154  Ind.  655,  662,  57  N.  B.  637. 
98. 
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"A  man's  state  of  mind  or  feeling  can  only  be  manifested  to  others 
by  countenance,  attitude,  or  gesture,  or  by  sounds  or  words,  spoken 
or  written.  The  nature  of  the  fact  to  be  proved  is  the  same,  and 
evidence  of  its  proper  tokens  is  equally  competent  to  prove  it,  whether 
expressed  by  aspect  or  conduct,  by  voice  or  pen.  When  the  intention 
to  be  proved  is  important  only  as  qualifying  an  act  its  connection 
vrith  that  act  must  be  shown,  in  order  to  warrant  the  admission  of 
declarations  of  the  intention.  But  whenever  the  intention  is  of  itself 
a  distinct  and  material  fact  in  a  chain  of  circumstances,  it  may  be 
proved  by  contemporaneous  oral  or  written  declarations  of  the  party." 
This  latter  is  the  principle  under  consideration. 

§  522.  General  statement  as  to  limitations  or  qualifications. — 
There  are  certain  limitations  upon  these  declarations,  but  froan  the 
fact  that  some  apply  only  to  declarations  as  to  the  physical  condition 
and  others  only  to  the  mental  condition,  it  is  deemed  best  to  consider 
the  limitations  under  those  separate  heads.  All  the  limitations  will 
be  found  discussed  there. 

§  523.  SeclaratiO'ns  bearing  upon  the  physical  condition  of  the 
declarant — Statement  of  pain  and  suffering. — As  a  general  rule, 
whenever  it  is  material  to  show  a  person's  physical  condition,  such 
person's  declarations  are  admissible  in  evidence  if  they  are  spon- 
taneous and  undesigned  and  explain  the  facts  which  are  under  in- 
vestigation.* 

Thus,  it  has  frequently  been  held  that  exclamations  of  bodily  or 
mental  pain,  and  contemporaneous  statements  as  to  where  the  pain 
is,  are  admissible  in  evidence  of  the  existence  and  locality  of  the 
pain.* 

'  Howe  V.  Howe,  99  Mass.  88.    See  Carthage  Turnpike  Co.  v.  Andrews, 

notes,  33  Am.  R.  828;   13  L.  R.  A.  102   Ind.  138,  52  Am..  R.  653;    Chl- 

465;   41  Cent.  L.  J.  98;   56  Cent.  L.  cago,  &c.  R.  Co.  v.  Spilker,  134  Ind. 

J.  83.  380,    33    N.   E.   280;    Board,   &c.   v. 

•Bridge   v.    City   of   Oshkosh,    67  Leggett,  115  Ind.  544,  18  N.  E.  53; 

Wis.    195;    Pennsylvania   R.    Co.   v.  Bacon  v.  Charlton,  7  Cush.   (Mass.) 

Lyons,  129  Pa.  St  113,  15  Am.  St.  581;  Elliott  v.  Van  Buren,  33  Mich. 

701;  Texas,  &c.  R.  Co.  v.  Barron,  78  49,  20  Am.   R.   668;    Grand  Rapids, 

Tex.  421;  Hamilton  v.  Mendota,  &c.  &c.  R.  Co.  v.  Huntley,  38  Mich.  537, 

Co.  120  la.  147,  94  N.  W.  282;  Ken-  31  Am.  R.  321;   Perkins  v.  Concord 

nedy  v.   Rochester,   &c.   R.    Co.    54  Railroad,    44   N.    H.    223;    Kent   v. 

Hun  (N.  Y.),  183;  Phillips  v.  Kelly,  Town   of   Lincoln,   32   Vt.    591;    St. 

29  Ala.  628;   Louisville,  &c.  R.  Co.  Louis,  &c.  R.  Co.  v.  Murray,  55  Ark. 

V.  Wood,  113  Ind.  544,  14  N.  E.  572;  248,  18  S.  W.   53,  16  L.  R.  A.  791, 
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§  524.  Must  be  concerning  the  present  condition. — The  declarar 
tions  must  be  canceming  the  present  condition  and  the  evidence  must 
generally  relate  to  such  complaints  and  expressions  as  usually  and 
naturally  furnish  testimony  of  a  present  existing  physical  condition.'" 
Thus,  mere  narrations  of  past  pain,  suffering  or  symptoms  are  ex- 
cluded by  the  great  weight  of  authority,  as  well  as  reason.'^ 

§  525.    Must  be  concerning  the  internal  conditioii. — It  has  fre^ 

quently  been  held  that  where  the  declarations  are  those  of  pain  or 
suffering  the  statements  are  limited  to  those  of  an  internal  condition 
and  those  concerning  the  circumstances  of  an  injury  are  not  admis- 
sible under  the  exception  or  rule  now  under  consideration.'"     Of 


29  Am.  St.  38;  Bennett  v.  Northern 
Pac.  R.  Co.  2  N.  Dak.  112,  49  N.  W. 
408,  13  L.  R.  A.  465;  Northern  Pac. 
R.  Co.  V.  Urlin,  158  U.  S.  271,  15 
Sup.  Ct.  840;  Central  Railroad  v. 
Smith,  76  Ga.  209,  2  Am.  St.  31; 
leading  article  in  56  Cent.  Law 
Jour.  83. 

1°  Rowland  v.  Walker,  18  Ala.  749; 
Powell- V.  State,  101  Ga.  9;  Girard 
V.  City  of  Kalamazoo,  92  Mich.  610; 
Towle  V.  Blake,  48  N.  H.  92,  96; 
"W'heeler  v.  Tyler,  &c.  R.  Co.  91  Tex. 
356,  43  S.  W.  876;  Atchison,  &c.  R. 
Co.  V.  Johns.  36  Kans.  769,  781; 
Bacon  v.  Charlton.  7  Cush. 
(Mass.)  581;  Lake  Street,  &c.  R.  Co. 
V.  Shaw,  203  111.  39,  67  N.  E.  374; 
Springfield,  &c.  R.  Co.  v.  Hoeffner, 
175  111.  634,  51  N.  E.  884;  Kelley  v. 
Detroit  R.  Co.  80  Mich.  237,  20  Am. 
St.  514;  Roach  v.  Western,  &c.  R. 
Co.  93  Ga.  785;  Roosa  v.  Boston 
Loan  Co.  132  Mass.  439;  State  v. 
Fournier  (Vt.)  35  Atl.  178;  Firkins 
V.  Chicago,  &c.  R.  Co.  61  Minn.  31, 
63  N.  W.  172;  Alexandria  v.  Young, 
20  Ind.  App.  672,  51  N.  E.  109. 

"  Firkins  v.  Chicago,  &c.  R.  Co.  61 
Minn.  31,  63  N.  W.  172;  Kelley  v. 
Detroit,  &c.  R.  Co.  80  Mich.  237,  45 
N.  W.  90,  20  Am.  St.  514;  Central 
Railroad  v.  Smith,  76  Ga.  209,  2  Am. 


St.  31;  Winter  v.  Central  la.  R.  Co. 
74  la.  448,  38  N.  W.  154;  Keller  y. 
Town  of  Gilman,  93  Wis.  9,  66  N. 
W.  800;  Boston,  &c.  R.  Co.  v. 
O'Reilly,  158  U.  S.  334,  15  Sup.  Ct. 
830;  Rowland  v.  Philadelphia,  &c. 
R.  Co.  63  Copn.  415,  28  Atl.  102; 
Thomas  v.  Herrall,  18  Ore.  546,  23 
Pac.  497;  and  authorities  cited  in 
last  note  supra.  Where  a  physician 
testifies  as  an  expert,  however,  as 
shown  in  the  next  section,  this 
limitation  in  many  jurisdictions 
does  not  apply. 

"McKeigue  v.  City  of  JanesvUle, 
68  Wis.  50,  57;  StelnhofEer  v.  Min- 
neapolis, &c.  R.  Co.  92  Wis.  123,  65 
N.  W.  852;  Earl  v.  Tupper,  45  Vt 
275,  284;  Dundas  v.  Lansing,  75 
Mich.  499,  42  N.  W.  1011,  13  Am.  St. 
457,  5  L.  R.  A.  143;  Rogers  v.  Crain, 
30  Tex.  284;  Morrissey  v.  Ingham, 
111  Mass.  63;  Chapin  v.  Inhabi- 
tants of  Marlborough,  9  Gray 
(Mass.)  244,  69  Am.  Dec.  281;  State 
V.  Dart,  29  Conn.  153;  Carthage 
Turnpike  Co.  v.  Andrews,  102  Ind. 
138,  144;  Illinois,  &c.  R.  Co.  v.  Sut- 
ton, 42  111.  438;  Downs  v.  New  York, 
&c.  R.  Co.  47  N.  Y.  83;  Poole  v. 
East  Tenn.  &c.  R.  Co.  92  Ga.  337, 
17  S.  E.  267;  Hall  v.  Cedar  Rapids, 
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course  declarations  of  the  latter  class  may  sometimes  be  admissible 
under  some  other  rule,  but  we  are  not  now  considering  that  subject, 
and  we  merely  mention  it  to  prevent  misunderstanding. 

§  526.  Effect  of  statutes  permitting  parties  to  testify. — It  is  held 
in  some  jurisdictions,  and  with  some  show  of  reason,  that,  where  the 
statute  changes  the  common  law  rule  and  permits  parties  to  testify  for 
themselves,  declarations  and  assertions  of  present  paiu,  as  distin- 
guished from  mere  involuntary  exclamations,  are  no  longer  admis- 
sible, at  least  when  they  are  not  made  to  an  attending  physician.^^ 
But  the  better  rule  seems  to  be  that  such  declarations  of  present 
existing  paiu,  as  distinguished  from  mere  narrations,  are  not  rendered 
inadmissible  by  such  statutes.^*  Many  of  the  decisions  holding  such 
declarations  admissible  were  rendered  in  states  in  which  such  statutes 
existed  at  the  time,  although  in  comparatively  few  of  them  was  the 
question  directly  presented  or  decided.  In  one  of  the  decisions  hold- 
ing them  admissible  the  court,  referring  to  the  leading  New  York 
decision  to  the  contrary,  said : 

"It  is  conceded  by  the  court  that  the  rule  was  that  such  deplarations 
were  competent  until  the  enactment  of  the  statute  permitting  parties 
to  be  witnesses,  but  it  is  asserted  that  the  rule  was  abrogated  by  that 
statute.  It  seems  to  us  that  if  the  law  once  was  that  such  declara- 
tions were  admissible,  it  was  not  in  the  power  of  the  court  to  annul 
it.  That  could  only  be  done  by  legislation.  Where  a  statute  is  enacted 
changing  the  common  law  rule,  it  is  to  be  strictly  interpreted  and 
is  not  to  be  extended  by  construction.  It  is  an  ancient  and  well  known 
rule  that  statutes  in  derogation  of  the  common  law  must  be  strictly 
construed.  It  would  be  a  plain  violation  of  this  rule  to  hold  that  a 
statute  changing  the  one  rule  of  law  changed  another  and  independent 
one.  The  change  in  the  rule  does  not  dissipate  the  reason,  for  latent 
injuries  can  only  be  fully  known  by  declarations  made  at  the  time 
the  injured  person  is  suifering.  But,  however  this  may  be,  the  rule 
is  an  established  one,  and  as  courts  cannot  legislate,  they  have  no  right 

&c.  R.  Co.  115  la.  18,  87  N.  W.  739.  158    U.    S.    271,    15    Sup.    Ct.    840; 

But  see  Jacks  v.  Mutual,  &c.  Ass'n,  Baltimore,    &c.    R.    Co.    v.    Rambo, 

113  Fed.   49,  and  authorities   cited.  16   U.    S.    App.   277;    Board,   &c.   v. 

"Roche  V.  Brooklyn  City,  &c.  R.  Leggett,  115  lud.  544,  18  N.  E.  53; 

Co.   105   N.   Y.   294,   11   N.   E.    630;  Treschman   v.    Treschman,    28   Ind. 

Davidson  v.  Connell,  132  N.  Y.  228,  App.   206,  61  N.   E.   961;   Bagley  v. 

237,  30  N.  E.  573;  Atlanta  St.  R.  Co.  Mason,    69    Vt.    175,    37    Atl.    287; 

V.  Walker,  93  Ga.  362,  21  S.  B.  48.  Keyes  v.   City  of  Cedar  Falls,  107 

"Northern  Pac.  R.  Co.  v.  Urlin,  la.  520,  78  N.  W.  227. 
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to  abrogate  it.  Judicial  legislation  is  an.  evil  to  be  avoided.  The 
change  in  the  law  worked  by  the  statute  does  not  deprive  a  party  of 
any  competent  evidence.  The  statute  adds  to  his  rights';  it  subtracts 
nothing  from  them.  Although  the  statute  makes  a  party  a  competent 
witness,  it  does  not  abridge  his  rights  by  taking  from  him  evidence 
competent  under  the  rules  of  the  common  law.  We  cannot  agree,  we  say, 
in  leaving  this  point,  that  a  party  is  to  be  deprived  of  legitimate 
evidence  because  the  statute  permits  him  to  testify."^° 

§  527.  Statements  made  to  a  physician. — There  is  considerable 
confusion  in  the  different  jurisdictions  as  to  the  admissibility  of 
statements  made  to  a  physician.  For  example,  in  Massachusette  the 
doctrine  seems  to  be  about  as  follows:  A  discrimination  is  made 
between  statements  in  the  nature  of  ejaculations  and  other  more 
formal  ones,  and,  while  the  former  may  be  reported  by  any  one,  the 
latter  may  only  be  reported  by  physicians.  There  a  statement  made  to 
a  physician  as  to  a  present  condition,  such  as  "I  have  a  headache," 
is  received,  and  so,  also,  are  statements  of  past  suffering  and  symp- 
toms;^* but  a  narration  made  to  a  physician  as  to  the  cause  of  a 
headache  or  injury  is  not  admissible.^''  As,  for  example,  a  statement 
that  I  have  a  pain  caused  by  falling  down  stairs,  is  not  received  in 
Massachusetts,  even  if  made  to  a  physician. 

As  seen  in  the  notes,  the  courts  of  several  jurisdictions  follow  the 
Massachusetts  doctrine  and  admit  statements  of  past  pain  and  suffer- 
ing, when  they  are  made  to  a  physician. 

There  are  a  few  jurisdictions  which,  instead  of  extending  the  scope 
of  the  exception,  as  is  done  by  those  jurisdictions  following  the 

"Board,  &c.  v.  Leggett,  115  Ind.  v.  Philadelphia,  &c.  R.  Co.  63  Conn. 

544,  547,  548,  18  N.  B.  53.  415;  Dundas  v.  City  of  Lansing,  75 

"Barber  v.  Merriam,  11  Allen  Mich.  499,  503,  42  N.  W.  1011;  Weher 
(Mass.)  322;  Roosa  v.  Boston  Loan  v.  St.  Paul,  &c.  R.  Co.  67  Minn.  155; 
Co.  132  Mass.  439;  Fleming  v.  City  Williams  v.  Great  Northern  R.  Co. 
of  Springfield,  154  Mass.  520,  28  N.  68  Minn.  55.  See  also  St.  Louis,  &c. 
E.  910.  Accord:  People  v.  Shattuck,  R.  Co.  v.  Martin,  26  Tex.  Civ.  App. 
109  Cal.  673;  Cleveland,  &c.  R.  Co.  231,  63  S.  W.  1089. 
V.  Newell,  104  Ind.  264;  Omberg  v.  "  Chapin  v.  Inhabitants  of  Marl- 
United  States-  Mut.  Assoc.  101  Ky.  borough,  9  Gray  (Mass.)  244.'  And 
303,  40  S.  W.  909;  Missouri,  &c.  R.  so  Weber  v.  St.  Paul,  &c.  R.  Co.  67 
Co.  V.  Rose,  19  Tex.  Civ.  App.  470,  Minn.  155.  See  also  Hunt  v.  City 
49  S.  W.  133;  State  v.  Gedicke,  43  N.  of  Boston,  152  Mass.  168,  25  N.  E. 
J.  L.  86,  88;  Bagley  v.  Mason,  69  Vt.  82. 
175,  37  Atl.  287.     Contra:   Rowland 
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Massachusetts  doctrine,  limit  its  scope.  The  courts  of  these  jurisdic- 
tions, it  seems,  do  not  even  admit  assertions  of  present  pain  unless 
made  to  a  physician.^*  This  seems  unsound  on  principle.  It  should 
be  noted,  however,  that  screams  and  exclamations  of  anguish  are  not 
rejected  as  coming  under  this  limitation.^" 

The  declarations  of  one  physician  or  surgeon  to  another  respecting 
the  injury,  made  in  the  absence  of  the  party  are  held  incompetent.'"' 
And  the  plaintifE,  the  injured  party,  is  not  allowed  to  state  what  the 
physician  told  him  as  to  the  nature  of  the  injury. ""^ 

These  considerations  lead  us  to  the  conclusion  that  there  should 
be  no  limitation  or  extension  in  the  case  of  statements  made  to  a 
physician,  and  that  the  rule  as  to  statements  concerning  the  physical 
condition  should  be  the  same  as  those  as  to  the  mental  condition; 
that  is,  declarations  bearing  upon  the  present  physical  condition  of 
the  declarant  should  be  admissible  whether  made  to  a  physician  or 
any  other  person.  These,  however,  should  be  distinguished  from 
asking  the  physician's  reasons  for  his  opinion  and  from  statements 
made  when  a  physician  is  called  as  an  expert.  His  evidence  in  such 
cases  is  not  so  strictly  limited.  He  may  base  his  opinions  upon  a 
statement  given  by  the  patient  in  relation  to  his  condition  and 
sensations,  past  and  present.  Otherwise  he  could  not  find  out  the 
condition  of  the  patient,  and  he  may  be  guided  to  some  extent  by  the 
data  thus  acquired.''^ 

"Roche  v.  Brooklyn  City,  &c.  R.  840;  Baltimore,  &c.  R.  Co.  v.  Ram- 
Co.   105   N.   Y.   294,   11   N.   E.   630;  bo,  16  U.  S.  App.  277. 
Williams  v.  Great  Northern  R.  Co.  "  See  cases  in  note  18. 
68   Minn.    55;    Wilson   v.    Town   of  '"Village   of   Ponca  v.    Crawford, 
Granby,  47  Conn.  59,  76,  37  L.  R.  A.  18  Neb.  551. 

199;     Savannah,     &c.     R.     Co.     v.  "Armstrong  v.  Town  of  Ackley, 

Wainwright,   99    Ga.    255,   25    S.   E.  71  Iowa,  76,  32  N.  W.  180;  Alabama, 

622;   Atlanta  St.  R.  Co.  v.  Walker,  &c.   R.   Co.  v.  Arnold,  80  Ala.   600. 

93  Ga.  362,  21  S.  E.  48;   West  Chi-  "Cleveland,  &c.  R.  Co.  v.  Newell, 

cago  S.  R.  Co.  V.  Kennelly,  170  111.  104  Ind.  265,  3  N.  E.  836;  Louisville, 

508,  48  N.  B.  996.    Yet  there  is  some  &c.  R.  Co.  v.  Snyd«r,  117  Ind.  435, 

reason  for  limiting  such  statements  20  N.  E.  284;  Roosa  v.  Boston  Loan 

where  the  statute  permits  the  party  Co.  132  Mass.  439;   Quaife  v.  Chica- 

to    testify    for    himself.      Contra:  go  &  N.  W.  R.  Co.  48  Wis.  513,  33 

Bagley  v.  Mason,  69  Vt.  175;  Board,  Am.  R.  821,  4  N.  W.   658;    Illinois, 

&c.    v.   Leggett,    115   Ind.    544,    547,  &c.  R.  Co.  v.  Sutton,  42  111.  438,  92 

18  N.  E.  53;   Louisville,  &c.  R.  Co.  Am.   Dec.   81;    Abbot  v.    Heath,   84 

T.   Miller,   141   Ind.   533,   559,   37  N.  Wis.  314;  Rogers  v.  Grain,  30  Tex. 

E.    343;    Northern    Pac.    R.    Co.    v.  284;  Lush  v.  McDaniel,  13  Ired.  (N. 

Urlin,    158   U.    S.    271,    15    Sup.    Ct.  C.)    485,    57    Am.    Dec.    566;    Union 
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If  the  declarations  are  made  to  a  medical  attendant,  it  has  been 
held  that  they  are  of  greater  weight  as  evidence;  but  by  this  it  must 
not  be  understood  that  they  will  be  rejected  if  made  to  any  other 
person.-^ 

§  528.  Declarations  made  post  litem  motam. — Such  declarations 
may  be  admissible,  although  made  during  the  pendency  of  an  action 
for  the  injuries  in  question  or  when  an  action  is  contemplated.  These 
facts  may  materially  affect  the  probative  force  of  the  declaration,  but 
they  do  not  make 'it  inadmissible.''* 

In  some  jurisdictions,  however,  the  rule  prevails  that  declarations 
made  to  a  physician  when  in  preparation  for  the  trial  are  iaadmis- 
sible.^°  In  other  jurisdictions  it  is  held  that  whether  they  are  admis- 
sible or  not  is  a  question  depending  upon  the  circumstances  of  the 
case,^'  and  it  is  generally  conceded  that  if  made  to  a  physician  for  the 
purpose  of  medical  advice  or  treatment  they  are  not  inadmissible  be- 
cause made  post  litem  motam.^'' 


Pac.  R.  Co.  V.  Novak,  61  Fed.  573; 
Kansas  City,  &c.  R.  Co.  v.  Stoner, 
51  Fed.  649;  Asbury,  &c.  Ins.  Co. 
V.  Warren,  66  Me.  523,  529.  But 
this  does  not  extend  to  statements 
made  to  the  physician  as  to  the 
cause  and  circumstances  of  the  in- 
jury (Citizens  St.  R.  Co.  v.  Stod- 
dard, 10  Ind.  App.  278,  37  N.  B.  723). 
and,  as  already  shown,  in  a  number 
of  states,  the  statements  to  the  phy- 
sician must  not  be  narrations  of  the 
past  pure  and  simple. 

"  Aveson  v.  Lord  Kinnaird,  6 
East,  188;  Phillips  v.  Kelly.  29  Ala. 
628;  State  v.  Gedicke,  43  N.  J.  L. 
86,  88;  Hyatt  v.  Adams,  16  Mich. 
180,  200. 

"Metteson  v.  New  York,  &c.  R. 
Co.  35  N.  Y.  487;  Brown  v.  New 
York,  &c.  R.  Co.  32  N.  Y.  597  (but 
see  Davidson  v.  Cornell,  132  N.  Y. 
228,  238,  30  N.  E.  573);  Quaife  v. 
Chicago,  &c.  R.  Co.  48  Wis.  513,  33 
Am.  R.  821;  Barber  v,  Merriman, 
11  Allen  (Mass.)  322;  Aveson  v. 
Lord  Kinnaird,  6  East.  188;  Cleve- 


land. &c.  R.  Co.  V.  Newell.  104  Ind. 
264.  271;  Bagley  v.  Mason,  69  Vt. 
175.  37  Atl.  287;  Hatch  v.  Fuller. 
131  Mass.  574;  Towle  v.  Blake.  48 
N.  H.  92.  96. 

=°  Stewart  v.  Everts,  76  Wis.  35, 
42;  Keller  v.  Town  of  Oilman,  93 
Wis.  9;  Delaware,  &c.  R.  Co.  v. 
Roalefs,  28  U.  S.  App.  569;  Darrigan 
V.  New  York,  &c.  R.  Co.  52  Conn. 
285,  291,  309;  Lambertson  v.  Trac- 
tion Co.  60  N.  J.  L.  452,  38  Atl.  683; 
Stone  V.  Railroad  Co.  88  Wis.  98, 
59  N.  W.  457;  Abbot  v.  Heath,  84 
Wis.  314,  54  N.  W.  574;  Grand  Rap- 
ids, &c.  R.  Co.  V.  Huntley,  38  Mich. 
537,  31  Am.  R.   321. 

"  Jones  V.  Village  of  Portland,  88 
Mich.  598,  600,  50  N.  W.  731;  Will 
V.  Village  of  Mendon,  108  Mich.  251; 
Illinois,  &c.  R.  Co.  v.  Sutton,  42  111. 
438,  440;  Kansas  City,  &c.  R.  Co.  v. 
Stoner,  10  U.  S.  App.  209. 

"Fleming  v.  City  of  Springfield, 
154  Mass.  520,  28  N.  E.  910;  Block 
V.  Milwaukee  St.  R.  Co.  89  Wis.  371, 
61  N.  W.  1101,  27  L.  R.  A.  365,  367, 
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§  529.  Declarations  bearing  upon  the  mental  condition  of  the 
declarant. — ^A  statement  of  a  present  design  or  plan  is  admissible,  in 
a  proper  case,  if  it  has  the  marks  of  reliability ;  that  is,  if  it  is  made  in 
a  natural  way  and  not  under  circnmstanees  of  suspicion.^'  Snch  a 
statement  is  admissible  as  an  assertion  of  the  existence  of  a  fact  and 
not  necessarily  as  a  part  of  a  transaction  as  in.  case  of  res  gestae. 

So,  also,  statements  of  reason,  motive  or  emotion  are  admissible, 
in  a  proper  case,  if  they  have  the  marks  of  reliability  as  being  natural 
and  sincere. 

§  530.    niustiative  cases  of  declarations  of  motlTe  and  emotion. 

The  following  are  some  illustrations  of  statements  of  reason,  motive 
and  feeling  which  have  been  admitted:  Upon  a  false  representation 
the  person's  declaration  when  forwarding  goods  that  he  sent  them  in 
reliance  upon  the  representation;"®  where  it  is  necessary  to  prove  the 
reason  or  motive  for  the  departing  of  workmen,  the  statements  of  such 
workmen  to  the  superintendent,   as  to  why  they  were  leaving  are 


and  authorities  cited  in  last  three 
notes  supra.  And  in  some  jurisdic- 
tions they  are  admitted,  even 
though  made  to  a  physician  to  en- 
able him  to  testify  as  an  expert. 
Bagley  v.  Mason,  69  Vt.  175,  37  Atl. 
287;  Cleveland,  &c.  Co.  v.  Newell, 
104  Ind.  264,  271,  3  N.  E.  836;  Union 
Pac.  R.  Co.  V.  Novak,  61  Fed.  573, 
582,  and  authorities  cited  in  first 
note  to  this  section. 

"  Regina  v.  Buckley,  13  Cox.  C. 
C.  293;  Denver,  &c.  R.  Co.  v. 
Spencer,  25  Colo.  9,  52  Pac.  211; 
State  V.  Smith,  49  Conn.  376,  380; 
Riggs  V.  Powell,  142  111.  453,  32  N. 
E.  482;  Grimes  v.  State,  68  Ind.  193; 
Hale  V.  Life,  &c.  Inv.  Co.  65  Minn. 
548;  Rens  v.  Northwestern,  &c. 
Ass'n,  100  "Wis.  266,  75  N.  W.  991; 
State  V.  Punshon,  124  Mo.  448,  457, 
27  S.  W.  nil;  Siebert  v.  People, 
143  111.  571,  585,  32  N.  E.  431;  Inness 
v.  Boston,  &c.  R.  Co.  168  Mass.  433; 


State  V.  Hayward,  62  Minn.  474,  65 
N.  W.  63;  Hamby  v.  State,  36  Tex. 
523;  Carroll  v.  State,  22  Tenn.  315, 
321;  Hunter  v.  State,  40  N.  J.  L. 
495;  Lake  Shore,  &c.  R.  Co.  v.  Her- 
rick,  49  Ohio  St.  25,  29  N.  B.  1052. 
But  see  Hauk  v.  State,  148  Ind.  238, 
46  N.  E.  127;  Schulz  v.  Schulz,  113 
Mich.  502,  71  N.  W.  854;  State  v. 
Wood,  53  N.  H.  484,  494  Mack  v. 
Porter,  25  U.  S.  App.  595;  Chicago, 
&c.  R.  Co.  V.  Chancellor,  165  111. 
438,  46  N.  B.  269;  McBride  v.  Com- 
monwealth, 95  Va.  818,  30  S.  B.  454. 
=»  Mobile,  &c.  R.  Co.  v.  Ashcraft, 
48  Ala.  15,  31;  Rives  v.  Larmar,  94 
Ga.  186;  Hadley  v.  Carter,  8  N.  H. 
40;  Steketee  v.  Kimm,  48  Mich.  322; 
Hine  v.  New  York,  &c.  R.  Co.  149 
N.  y.  154,  43  N.  E.  414;  Academy 
of  M.  Co.  V.  Davidson,  85  Wis.  129, 
136;  McCracken  v.  West,  17  Ohio. 
16,  24. 
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admissible ;°°  also  statements  explaining  one's  fear,'^  or  aflfection,  or 
pjiysical  disgust'^  are  admissible. 

In  one  ease^^  remarks  made  concerning  shade  trees  by  passersby 
were  admitted  to  show  the  impression  made  upon  the  minds  of  the 
spectators  and  as  showing  notice. 

§  531.    Declaratio!iis  bearing  upon  the  intention  of  the  declarant. 

"Whenever  the  intention  is  of  itself  a  distinct  and  material  fact  in 
a  chain  of  circumstances  it  may  be  proved  by  contemporaneous  oral 
or  written  declarations  of  the  party."^* 

For  convenience  we  shall  consider  these  declarations  under  two 
heads :  1.  Declarations  of  intention  other  than  those  of  a  testator ;  and 
2.  Decla;:ations  of  intention  of  a  testator. 

§  532.    Declarations  of  intention  other  than  those  of  testator. — A 

common  illustration  of  the  rule  under  this  subdivision  is  where  one 
has  changed  his  place  of  abode,  and  the  question  arises  whether  he 
intended  to  change  his  domicile.  In  such  case  all  his  acts  and  conduct 
which  fairly  indicate  his  purpose  in  that  particular,  within  a  reason- 
able time  before  and  after  the  event,  may  be  put  in  evidence  together 
with  the  declarations  accompanying  such  acts.^^ 

So,  it  has  been  held^®  that  the  declarations  of  a  party  before,  at 
the  time  of,  and  after  leaving  his  home  may  be  given  in  evidence 
to  establish  the  intent  with  which  he  left  home,  and  whether  or  not 
he  intended  to  abandon  it  as  a  homestead.  So,  where  a  man  was 
indicted  for  theft  of  money  which  he  had  found,  it  was  held  that  evi- 
dence of  what  he  said  to  his  wife,  to  whom  he  had  at  once  carried 
the  money,  about  holding  it  until  he  could  see  the  officers  of  the  law 
and  discover  the  owner,  so  as  to  secure  a  reward  for  finding  the  money, 
was  held  admissible  to  show  his  intention.'^ 

'"Elmer  v.  Fessenden,  151  Mass.  '"Kilburn   v.   Bennett,   3   Metcalf 

359,  24  N.  E.  208.  (Mass.)   199. 

'^  Commonwealth  v.   Crowley,  165  ="  Mathews  v.   Great  Northern  R. 

Mass.  569,  43  N.  B.  509;   Reglna  v.  Co.    81    Minn.    363,    84   N.   W.   101; 

Vincent,  9  C.  &  P.  275.  McMillan  v.   Warner,   38  Tex.   410. 

'^  Gloystine     v.      Commonwealth,  "  Martin    v.    State,     (Tex.    Crlm. 

(Ky.)    33    S.    W.    824;    Kearney   v.  App.)    72    S.    W.    386.      For    other 

Farrell,   28   Conn.   317,  320.  illustrative  cases  see  Wood  v.  Bar- 

"  Chase   v.    City    of   Lowell,   151  ker,  37  Ala.  60,  76  Am.  Dec.  346; 

Mass.  422,  24  N.  E.  212.  Nelson  v.  Howlson,  122  Ala.  573,  25 

"Mutual  L.  Ins.  Co.  v.  Hillmon,  So.   211;    Means   v.   Carolina   Cent. 

145  U.  S.  285,  12  Sup.  Ct  909.  R.  Co.  124  N.  Car.  574,  32  S.  B.  960; 
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§  533.  Declarations  of  intention  of  testator. — ^The  rule  ae  to 
declarations  of  intention  by  a  testator  has  been  stated  as  follows:'* 

"The  declarations  of  a  deceased  testator  as  to  his  testamentary 
intentions,  and  as  to  the  contents  of  his  will,  are  deemed  to  be  rele- 
vant when  bis  will  has  been  lost,  and  when  there  is  a  question  as  to 
what  were  its  contents ;  and  when  the  question  is  whether  an  existing 
will  is  genuine,  or  was  improperly  obtained ;  and  when  the  question  is 
whether  any,  and  which  of  more  existing  documents  than  one  con- 
stitutes his  will.  In  all  these  cases  it  is  immaterial  whether  the 
declarations  were  made  before  or  after  the  making  or  loss  of  the 
wiU." 

To  this  statement  of  the  rule  might  also  be  added  two  other  state- 
ments of  declarations  which  are  admissible,  namely: 

Declarations  of  a  testator  are  received  to  corroborate  direct  testi- 
mony as  to  a  will  alleged  to  be  a  forgery,  or  to  have  been  executed 
under  undue  influence  or  force;'*  and  in  some  jurisdictions  where 
there  is  no  statute  to  the  contrary,  where  a  testator,  having  made  two 
wills,  the  later  of  which  contains  a  clause  of  revocation,  destroys  the 
later  one,  and  the  question  is  as  to  whether  there  was  an  intention  to 
revive  the  first,  the  statements  of  a  testator  as  to  his  intention  are 
admitted,** 

To  shut  out  such  testimony  would  often  cause  the  exclusion  of  the 
only  available  proof. 

Declarations,  before  the  making  of  a  will,  of  an  intention  or  plan 
to  make  a  will,  or  to  alter  one,  are  admissible,*'^  in  cases  of  the  char- 
acter indicated  in  the  general  statement  of  the  rule.  So,  declara- 
tions after  the  making  of  a  will,  as  to  the  fact  of  execution  or  non- 
execution  or  revocation,  or  as  to  the  contents  of  a  lost  will,  are  like- 
wise admissible*^  in  a  proper  case. 

Elmer  v.  Fessenden,  151  Mass.  359,  257.    In  re  Johnson's  Will,  40  Conn. 

24  N.  E.  208;  Baltimore.  &c.  R.  Co.  587,  588. 

V.   State,  .81  Md.   371,   32   Atl.   201;  «Doe  v.   Palmer,   16   Q.   B.   747; 

Lake  Shore,  &c.  R.  Co.  v.  Herriek,  Hopper  v.  Byers,  60  Md.  381,  393; 

49  Ohio  St.  25,  29  N.  E.  1052.  Converse  v.  Wales,  4  Allen  (Mass.) 

»» Stephen's  Digest,  Art.  29;   Sug-  512;    Hope's   Appeal,   48   Mich.   518, 

den  V.   Lord  St.  Leonards,  L.  R.  1  520;    Gardner   v.    Gardner,    177   Pa. 

P.  D.  (C.  A.)  154.  St.    218,    35    Atl.    558;    Johnson    v. 

■"  Taylor  Will  Case,  10  Abb.  Prac.  Brown,  51  Tex.  65,  80. 

N.   S.    (N.   Y.)    300,  306;   Hopper  v.  in  McBeth  v.  McBeth,  11  Ala.  596, 

Byers,  60  Md.  381.  602;    Re   Johnson's   Will,   40   Conn. 

"Pickens  v.  Davie,  134  Mass.  252,  587;    Re  Page,   118  111.   576,   581,   8 
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That  is,  declarations  both  before  and  after  the  making  of  a  will 
'are  admissible  in  such  cases.*^ 

So,  where  there  has  been  a  destruction  or  cancelation  of  a  will,  and 
the  question  is  as  to  whether  there  was  a  revocation,  since  the  testa- 
tor's state  of  mind  before  and  after  the  destruction  or  cancelation  is 
Bome  evidence  of  his  state  of  mind  at  the  time  of  it,  his  declarations, 
before  and  after  the  act,  showing  his  state  of  mind  at  the  time  of 
making  them,  are  admitted.** 

And  in  cases  where  fraud  is  the  issue  the  statements  of  the  testator 
are  often  admissible  as  declarations  of  a  state  of  mind.*°  So,  also,  in 
cases  of  undue  influence.*"  But  such  declarations  are  admitted  to 
show  a  state  or  condition  of  mind  rather  than  to  show  undue  influence 
of  themselves,  and,  in  most  jurisdictions,  there  must  be  some  other 
evidence  of  imdue  influence  before  they  will  be  admitted  as  against 
a  will.*'  They  are  also  admissible  in  rebuttal  to  support  a  will  at- 
tacked on  the  ground  of  undue  influence.** 

§  534.  Sistingn^^^  f^oiii  so™6  other  declarations. — ^These  dec- 
larations at  times  seem  closely  related  to  declarations  which  are  a  part 
of  the  res  gestae.    The  distinction  between  the  two  classes  of  declara- 

332,  54  N.  W.  911,  35  Am.  St.  566; 
Perret  v.  Ferret,  184  Pa.  131,  39 
Atl.  33;  Peery  v.  Peery,  94  Tenn. 
328;  Pancoast  v.  Graham,  15  N.  J. 
Eq.  294,  309;  Barlow  v.  Waters, 
(Ky.)  28  S.  W.  785;  Goodbar 
v.  Lidikay,  136  Ind.  1,  8,  35  N.  B. 
691,  43  Am.  St.  296,  301;  Mooney 
V.  Olsen,  22  Kans.  69,  78;  Kerr  v. 
Lunsford,  31  W.  Va.  659;  Harp  v. 
Parr,  168  111.  459,  48  N.  E.  113. 

"Wall  V.  Dimmltt  (Ky.)  72 
S.  W.  300;  In  re  Hess's  Will, 
48  Minn.  504.  51  N.  W.  614.  31  Am. 
St.  665,  690,  and  numerous  author- 
ities there  cited;  also  authorities 
in  last  note  supra. 

"Goodbar  v.  Lidikay,  136  Ind.  1, 
8,  35  N.  E.  691,  43  Am.  St.  296,  301; 
Bundy  v.  McKnight,  48  Ind.  502; 
Roberts  v.  Trawick,  17  Ala.  55; 
Gardner  v.  Frieze,  16  R.  I.  640,  19 
Atl.  113. 


N.  E.  852;  Valentine's  Will,  93  Wis. 
46,  67  N.  W.  12;  Stelnke's  Will  In 
re,  95  Wis.  121,  70  N.  W.  61;  Cal- 
lagan  v.  Burns,  57  Me.  458;  Steele 
V.  Price,  5  B.  Mon.  (Ky.)  58,  63. 

"Herster  v.  Herster,  122  Pa.  St. 
239.  See,  also,  last  two  preceding 
notes. 

"Pickens  v.  Davis,  134  Mass.  252, 
257;  Lane  v.  Moore,  151  Mass.  87, 
90,  23  N.  E.  828;  Patterson  v. 
Hickey,  32  Ga.  156,  159;  Betts  v. 
Jackson,  6  Wend.   (N.  Y.)   173,  188. 

"Dennis  v.  Weeks,  51  Ga.  24,  32; 
Bates  V.  Bates,  27  Iowa,  110,  113; 
Goldthorp's  Estate,  94  Iowa,  336,  62 
N.  W.  845;  Herster  v.  Herster,  122 
Pa.  St.  239;  Johnson  v.  Brown,  51 
Tex.  65,  80;  Robinson  v.  Hutchin- 
son, 26  Vt.  38,  46;  Bryant  v.  Pierce, 
95  Wis.  331,  70  N.  W.  297. 

"  Hughes  V.  Hughes'  Ex'r,  31  Ala. 
519,  524;  Denison's  Appeal,  29  Conn. 
402;    Haines   v.    Hayden,   95   Mich. 
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tions  is  this:  in  res  gestae  the  condition  or  intention  is  generally 
important  only  as  qualifying  an  act^  but  under  this  exception  the 
condition  or  intention  is  of  itself  a  distinct  and  material  fact  in  a 
chain  of  circumstances.  These  declarations  are  distinguished  from 
dying  declarations,  and  declarations  against  interest,  and  the  like, 
from  the  fact  that  under  this  exception  it  usually  makes  no  difference 
whether  the  declarant  is  dead  or  alive. 

§  535.  Court  determines  admissibilty  and  jury  weight. — The  court 
in  the  first  instance  determines  whether  or  not  the  declarations  bear 
upon  the  physical  or  mental  condition  of  the  declarant  or  upon  his 
intention,  and  then  when  once  admitted  the  jury  determines  their 
credibility.  The  weight  of  such  declarations  is  for  the  jury,  and 
so  it  is  usually  for  the  jury  to  determine  whether  the  expressions 
of  bodily  or  mental  feelings  were  real  or  feigned.*^ 

"  Central  Railroad  v.    Smith,   76     Ga.  209,  2  Amer.  St.  31,  and  note. 
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§  536.     Meaning  of  tenn. — Literally  the  term  "res  gestae"  means 
the  things  done.     As  a  legal  phrase  there  is  some  confusion  in  the 

614 


615  THE  BULE.  [§  537- 

opinions  of  difEerent  courts  as  to  its  use  and  meaning.  Its  true  mean- 
ing in  the  law  of  evidence  seems  to  be  declarations  or  acts  which 
accompany  and  are  a  part  of  the  transaction  in  controversy,  and  tend 
to  explain  it,  such  transaction  itself  being  admissible  in  evidence. 

The  phrase  is  used  in  designating  a  rule  of  evidence  regarding  the 
admission  of  certain  facts  on  the  ground  that  they  form  part  of 
the  transaction.  The  original  phrase  was  "res  gesta" ;  the  plural  form, 
"res  gestae,"  being  later;  but  both  have  the  same  significance,  except 
that  one  is  in  the  singular  and  one  in  the  plural  form.  In  order  to' 
prevent  confusion  as  to  the  meaning  of  the  term  it  has  been  sug- 
gested that  it  is  best  to  think  of  it  in^  the  singular,  because  it  will 
readily  be  thought  of  as  a  part  of  some  fact  or  transaction,  and 
when  the  plural  is  used  one  is  inclined  to  give  it  the  meaning  of 
"surrounding  circumstances,"  and  there  is  consequently  a  misappre- 
hension, but  the  plural  form  is  now  generally  used. 

"This  particular  topic  is  further  perplexed,"  it  is  said,  "by  referring 
to  it  two  classes  of  cases  (relating  to  agency  and  rape)  that  do  not 
belong  here;  and  also  by  a  mistaken  treatment  of  certain  other 
classes  of  cases  (e.  g.,  cases  relating  to  bankruptcy)  which  are  more 
closely  connected  with  the  subject."^ 

§  537.  The  mie. — Declarations  which  accompany  and  are  a  part 
of  the  fact  or  transaction  in  controversy  and  tend  to  illustrate  or 
explain  it,  such  transaction  itself  being  admissible,  are  also  admis- 
sible as  being  so  connected  as  to  be  a  part  of  such  fact  or  transaction.* 

•Thayer's  Cases  on  Evidence,  2d  190,  261;   State  v.  Mason,  112  Mo. 

ed.  p.  641.  374,  34  Am.   St.   390;    Lake  Shore, 

'Brockett  v.  New  Jersey,  &c.  Co.  &c.  R.  Co.  v.  Herrlck,  49  Ohio  St. 

18  Fed.  156;  Little  Rock,  &c.  R.  Co.  25;  Insurance  Co.  v.  Mosley,  8  Wall, 

v.  Leverett,  48  Ark.  333,  3  Am.  St.  (U.   S.)    397;    International,   &c.   R. 

230;    Spencer  v.  New  York,  &c.  R.  Co.  v.  Anderson,  82  Texas,  516,  27 

Co.  62  Conn.  242,  25  Atl.  350;  Trav-  Amer.    St.    902;    Waldele   v.    N.    T. 

elers'  Ins.   Co.  v.   Sheppard,  85  Ga.  Cent.  &c.  R.  Co.  95  N.  Y.  274;  Car- 

751;  Louisville,  &c.  R.  Co.  v.  Buck,  ter  v.  Beals,  44  N.  H.  408,  412;  Weir 

116  Ind.   566,  19  N.  B.   453,  9  Am.  v.  Plymouth,  148  Pa.  St.  566,  24  Atl. 

St.    883;     State    v.    Middleham,    62  94;  Rex  v.  Foster,  6  Car.  &  P.  325; 

Iowa,  150,  17  N.  W.   446;   Earle  v.  International,  &c.  R.  Co.  v.  Ander- 

Earle,   11   Allen    (Mass.)    1;    Bragg  son,   82  Texas,   516,  17  S.  W.  1039, 

V.  Massie,  38  Ala.  89,  79  Am.  Dec.  27  Am.  St.  902,  and  note. 

82;    Mack   v.    State,    48   Wis.    271;  See,  also,  the  following  articles: 

Stewart    v.    Brown,    48   Mich.    383;  Note  95  Am.  Dec.  51-76;   note  19 

Chick  V.  Sisson,  95  Mich.  412,  54  N.  L.  R.  A.  733-752;  40  Cent.  L.  J.  167; 

W.    895;    Meek   v.    Perry,    36   Miss.  29  Cent.  L.  J.  387;   48  Law  Times, 
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§  538.  Ground  of  admissibility. — The  chief  reason  or  ground  for 
the  admissibility  of  such  declarations  is  that  they  are  the  natural  and 
spontaneous  utterance  of  the  declarant,  so  closely  connected  with 
the  transaction  in  question  as  to  be  in  eflEect  a  part  of  it,  there  having 
been  no  opportunity  for  premeditation  or  design.  They  are  generally 
reliable,  since  they  show  the  declarant's  impressions  of  immediate 
events,  and  do  not  explain  past  happenings,-  and  he  has  had  no 
opportunity  to  fabricate  false  statements.  They  are  the  instinctive 
exclamations  or  expressions  of  the  mind  under  the  activities  of  the 
surroundings. 

They  are  admissible  in  general,  because  of  the  closeness  of  the 
connection  of  the  declarations  with  an  admissible  fact  or  transaction, 
to  which  they  give  character,  in  reality,  being  a  part  of  it. 

They  are,  it  is  said,  paj-ts  of  some  principal  fact,  pars  rei  gestae, 
"lying  under  the  curse  of  hearsay,  but  received,  by  way  of  exception, 
on  account  of  this  special  intimacy  of  connection  with  the  admissible 
fact,"  although,  in  some  instances,  they  might  with  much  reason,  be 
considered,  and  sometimes  are  considered,  as  original  evidence. 

§  539.  Limitations  on  the  rule. — There  are  certain  well  defined 
limitations  on  the  rule  as  to  the  admission  of  this  class  of  evidence, 
and  the  following  are  the  limitations  usually  recognized:  1.  The 
transaction  which  the  declarations  accompany  and  are  a  part  of  must 
be  admissible;  2.  The  declarations  must  be  a  part  of  the  admissible 
transaction  which  they  explain;  3.  The  declarations  must  relate  to 
present,  immediate  events,  as  mere  narratives  and  statements  of 
opinion  are  not  admissible;  4.  The  declarations  must  not  extend,  in 
general,  beyond  the  point  of  time  of  the  transaction  itself. 

§  540.  The  transaction  whicli  the  declarations  accompany  and 
are  a  part  of  must  be  admissible. — Such  declarations  are  aidmissible  as 

272;  2  Intercoll.  L.  J.  51,  224;  17  the  crime.  This  was  collateral  to 
Week.  li.  Bull.  209;  30  Week.  L.  the  main  fact  in  issue,  to  wit, 
Bull.  309,  329;  note  in  93  Am.  Dec.  whether  the  prisoner  was  the  per- 
279;  note  in  27  Am.  St.  907;  note  son  who  committed  the  crime.  An 
in  29  Am.  St.  865;  note  in  16  Am.  exclamation  by  the  witness  to  a 
St.  407.  companion,  who  was  also  a  wit- 
In  Lauder  v.  People,  104  111.  248,  ness,  as  follows;  "There  goes  the 
the  fact  of  which  the  declaration  man,"'  with  the  companion's  reply, 
was  a  part  was  the  recognition  of  "Yes,  there  he  goes,"  was  held 
the  prisoner  by  the  witnesses  on  properly  admitted  as  part  of  the 
the   day  after  the  perpetration  of  res  gestae. 
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a  general  rule  when,  and  only  when,  the  "act  which  they  accompany 
is  itself  admissible  and  they  reflect  light  on  or  qualify  that  act."^ 
In  one  case*  it  is  stated:  "Where  an  act  done  is  evidence  per  se,  a 
declaration  accompanying  that  act  may  well  be  evidence  if  it  reflects 
light  upon  or  qualifies  the  act.  But  I  am  not  aware  of  any  case  where 
the  act  done  is,  in  its  own  nature,  irrelevant  to  the  issue,  and  where 
the  declaration  per  se  is  inadmissible,  in  which  it  has  been  held 
that  the  union  of  the  two  has  rendered  them  admissible.'"' 

§  541.  They  must  be  a  part  of  the  transaction  which  they  explain. 
The  declarations  must  be  so  connected  with  the  transaction  which 
they  explain  that  they  form  one  of  the  characteristics  of  the  trans- 
action or  form  with  it  one  continuous  transaction.^ 

Thus,  it  is  said:  "The  declarations  must  be  calculated  to  unfold 
the  nature  and  quality  of  the  facts  which  they  are  intended  to  explain ; 
they  must  so  harmonize  with  those  facts  as  to  form  one  transaction. 
There  must  be  a  transaction  of  which  they  are  considered  a  part; 
they  must  be  concomitant  with  the  principal  act,  and  so  connected 
with  it  as  to  be  regarded  as  the  result  and  consequence  of  co-existing 
motives."^ 

And  again,  when  the  act  of  a  party  may  be  given  in  evidence,  his 
declarations  made  at  the  time,  and  calculated  to  elucidate  and 
explain  the  character  and  quality  of  the  act,  and  so  connected  with 
it  as  to  constitute  one  transaction,  and  so  as  to  derive  credit  from 
the  act  itself,  are  admissible  in  evidence.^   The  credit  which  the  act 

"Wright   V.   Tatham,   7   A.   &   E.  Austin  v.  Swank,  9  Ind.  109;   Rus- 

313,  361;   Avesoa  v.  Lord  Kinnaird,  sell  v.  Frisble,  19  Conn.  205;  Clark 

6  East,  188;   Hamilton  v.  State,  36  v.  Rush,  19  Cal.  393;   Rees  v.  Liv- 

Ind.  280,  10  Am.  R.   22;   Relley  v.  ingston,  41  Pa.   St.  113;   Plumer  v. 

Haynes,  38  Kan.  259,  5  Am.  St.  737;  French,   22   N.    H.    450;    Wright   v. 

Gresham    Hotel    Co.    v.    Manning  City  of  Boston,  126  Mass.  161;  State 

(Ir.),  R.  I.  C.  L.  125.  v.    Walker,    77    Me.    488;     Piles  v. 

*  Wright  V.   Tatham,   7   A.   &   B.  Hughes,  10  Iowa,  579;  Frink  v.  Coe, 

313,  361.  4  G.   Gr.    (Iowa)    555,   61  Am.  Dec. 

"Bragg  V.  Massie,  38  Ala.  89,  79  141;  Hoar  v.  Abbott,  146  Mass.  290, 

Am.  Dec.  82;  Clayton  v.  Tucker,  20  15  N.  B.   659. 

Ga.   452;    Ruthland  v.   Hathorn,   36  ^Tilson  v.    Terwilliger,   56  N.   Y. 

Ga.  380;  Rigg  v.  Cook,  9  111.  336,  46  273,  277.     See,  also.  People  v.  Ver- 

Am.  Dec.  462;   Leahey  v.  Cass  Ave.  non,   35   Cal.    49,   95   Am.    Dec.   49; 


R.  Co.  97  Mo.  165,  10  Am.  St.  300 
Elkins  V.  Hamilton,  20  Vt.  627 
Tucker  v.  Peaslee,  36  N.  H.  167 
Elliott  V.    Stoddard,   98  Mass.   145 


Rockwell  V.  Taylor,  41  Conn.  55. 

'Lund  V.  Tyngsborough,  9  Cush. 
(Mass.)    36. 
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or  fact  gives  to  the  accompanying  declarations  as  a  part  of  the 
transaction,  and  the  tendency  of  the  contemporary  declarations  as 
a  part  of  the  transaction  to  explain  the  particular  fact,  distinguish 
this  class  of  declarations  from  mere  hearsay.  Such  a  declaration 
derives  credit  and  importance  as  forming  a  part  of  the  transaction 
itself,  and  is  included  in  the  surrounding  circumstances,  which  may 
always  be  given  in  evidence  to  the  jury  with  the  principal  fact.  There 
must  be  a  main  or  principal  fact  or  transaction ;  and  only  such  decla- 
rations are  admissible  as  grow  out  of  the  principal  transaction, 
illustrate  its  character,  are  contemporary  with  it,  and  derive  some 
degree  of  credit  from  it. 

So,  where  the  deck  hands  of  a  steamboat  were  ordered  by  the 
mate  to  go  on  a  plank  extending  over  the  water  from  the  floor  of 
the  boat  to  the  wheel,  and  the  plank  broke,  drowning  one  of  the  men, 
evidence  that  a  bystander  exclaimed  in  the  hearing  of  the  mate,  as 
he  was  calling  to  the  men  to  hurry  up,  "Look  out!  that  plank  is 
cracked,"  was  held  admissible,  as  a  part  of  the  res  gestae.*  This 
exclamation  was  a  part  of  the  transaction.^ 

But  when  the  declarations  stand  isolated,  as,  in  most  cases,  when 
they  are  made  a  considerable  time  before  the  transaction  or  a  con- 
siderable time,  after  it,  they  will  be  rejected.^" 

§  542.  They  must  relate  to  present,  immediate  events. — ^They 
must  not  be  mere  narratives^^  of  past  events,  neither  should  they  be 
isolated  statements  made  before  or  after  the  transaction  itself  took 

'Louisville  &  C.  Packet  Co.  v.  "Richmond,  &c.  R.  Co.  v.  Ham- 
Samuel's  Adm'x  22  Ky.  L.  R.  979,  mond,  93  Ala.  181,  9  So.  577;  Durkee 
59  S.  W:  3.  V.  Central  Pac.  R.  Co.  69  Cal.  533, 
"See  post  Section  550.  11  Pac.  130,  58  Am.  R.  562;  Boone 
'"Garrett  v.  State,  76  Ala.  18;  v.  Oakland,  &c.  Co.  139  Cal.  490, 
State  v.  Beaudet,  53  Conn.  536;  73  Pac.  243;  T  &  H.  Pueblo  B.  Co. 
Phenix  Ins.  Co.  v.  La  Points,  118  v.  Klein,  5  Colo.  App.  348,  38  Pac. 
111.  384,  8  N.  E.  353;  Brown  v.  608;  Parker  v.  State,  136  Ind.  284, 
Kenyon,  108  Ind.  283,  9  N.  E.  283;  35  N.  E.  1105;  Hall  v.  State,  132 
Richmond  v.  Thomaston,  38  Me.  Ind.  317,  31  N.  E.  536;  Chicago,  &c. 
232;  Pickering  v.  Cambridge,  144  R.  Co.  v.  Becker,  128  111.  545,  21  N. 
Mass.  244,  10  N.  E.  827;  State  v.  E.  524,  15  Am.  St.  144;  Balding  v. 
Rider,  90  Mo.  54;  Frank  v.  Brewer,  Andrews  (N.  Dak.),  96  N.  W.  305; 
54  Hun  (N.  Y.)  635;  Tawney  v.  People  v.  Aikin,  66  Mich.  460,  33 
Long,  76  Pa.  St.  106;  Barber's  N.  W.  821,  11  Am.  St.  512;  People 
Adm'r  v.  Bennett,  62  Vt.  50;  Joyce  v.  Davis,  56  N.  Y.  95;  Estell  v. 
V.  Commonwealth,  78  Va.  287;  Can-  State,  51  N.  J.  L.  182,  17  Atl.  118. 
son  V.  Madigan,  15  Wis.  144. 
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place,  but  they  must  be  connected  with  and  relate  to  the  present, 
immediate  transaction.^^ 

The  following  are  a  few  illustrations  of  this  limitation:  Where 
one  fatally  injured  by  the  cars  made  an  explanation  half  an  hour 
after  the  accident  such  statements  were  considered  by  the  court  as 
no  part  of  the  res  gestae.^^  In  a  case  where  the  holder  of  a  check 
went  into  a  bank  and  when  he  came  out  said  he  had  demanded  pay- 
ment, the  statement  was  rejected.^''  So,  declarations  made  thirty 
minutes  after  the  happening  of  an  accident  have  been  held  narrative, 
and  inadmissible.^^  But  declarations  made  half  an  hour  before  the 
act  in  question  have  been  held  admissible  in  a  particular  case,  for 
the  reason  that  they  were  part  of  a  continuous  quarrel  or  altercation.^* 

§  543.  They  must  not  extend  beyond  the  transactian.  itself. — ^If 
the  transaction  itself  is  completed  in  a  moment  then  the  declarations 
admissible  should  ordinarily  be  confined  substantially  to  those  made 
in  that  moment.  If  the  transaction  through  connecting  circumstances 
extends  through  a  period  of  days,  or  even  longer,  then  declarations 
made  within  the  period  covered  by  the  transaction  may  be  admissible.^' 

In  a  recent  case^*  the  facts  showed  that  the  plaintiff  made  a  state- 
ment to  her  mother  within  five  minutes  from  the  time  she  was  injured, 
and  as,  crying,  she  was  entering  her  parent's  house,  that  Kealy's  dog 
had  bitten  her.  It  was  held  that  this  declaration  should  not  have 
been  admitted.  The  court,  in  substance,  saying:  Proof  of  the  fact 
that  she  was  crying,  or  complaining  of  pain,  would  have  been  admis- 
sible to  show  that  she  was  then  suffering,  but  not  her  statement  of 
the  cause  of  the  pain.  To  render  such  a  declaration  admissible  as 
a  part  of  the  res  gestae  it  must  characterize  or  explain  some  material 

"Chicago,  &c.  R.   Co.  v.  Becker,  ^'Waldele   v.   New   York,   &c.   R. 

128  m.   545,  21  N.  E.   524;    Montag  Co.    95   N.    Y.   274,   47   Am.   R.    41. 

V.  People,  141  111.  75,  30  N.  E.  337;  "Lund  v.  Tyngsborough,  9  Gush. 

Board,  &c.  v.  Leggett,  115  Ind.  544,  (Mass.)    36,   42. 

18  N.  E.  53 ;  McKinnon  v.  Norcross,  "  Vicksburg,      &c.      R.      Co.      v. 

148  Mass.  533,  20  N.  E.  183;  Worms-  O'Brien,  119  U.  S.  99,  7  Sup.  Ct.  118. 

dorf  V.  Detroit  City  R.  Co.  75  Mich.  "  Wood   v.    State,   92    Ind.    269, 

472,   42   N.   W.   1000;    Coxe  v.   Mil-  "Lake  Shore,  &c.  R.  Co.  v.  Her- 

brath,  110  Wis.  499,  86  N.  W.  174.  rick,  49  Ohio  St.  25,  29  N.  E.  1052; 

But  see  for  exceptions  to  this  gen-  Small   v.   Williams,   87   Ga.   681,   13 

eral  rule,  Hinchcliffe  v.  Koontz,  121  S.  E.  589.     But  time  is  not  always 

Ind.  422,  23  N.  E.  271,  16  Am.   St.  the  only  test. 

403;  Stewart  v.  Hanson,  35  Me.  506;  "McCarrIck   v.    Kealy,   70   Conn. 

McGowen  v.  McGowen,  52  Tex.  657.  642,  645,  40  Atl.  603. 
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act  or  occurrence  which  it  accompanies.  The  res  gestae,  the  occur- 
i^nce,  which  was  material,  was  the  act  by  which  the  plaintifiE  was 
injured.  Her  declarations  made  while  the  injuries  were  being  in- 
flicted, were  a  part  of  that  occurrence,  and  if  they  characterized  or 
explained  it  would  have  been  admissible.  If  not  made  during  the 
continuance  of  the  act,  but  after  the  act  by  which  she  was  injured 
had  been  completed,  they  were  but  a  narrative  of  a  past  event;  and 
evidence  of  such  declarations  was ,  objectionable  as  hearsay.^® 

A  leading  and  important  case^"  might  at  first  glance  appear  to  be 
an  exception  to  the  principle  above  set  out.  There,  upon  a  trial  for 
murder,  a  witness  testified  that,  at  the  moment  the  fatal  stabs  were 
given,  he  heard  the  victim  cry  out,  "I  am  stabbed,"  and  he  at  once 
went  to  him  and  reached  him  within  twenty  seconds  after  that,  and 
then  heard  him  say,  "I  am  stabbed — I  am  gone — Dan  Hackett  has 
stabbed  me."  This  evidence  was  held  competent  as  part  of  the  res 
gestae.  Speaking  of  this  evidence  the  court  said :  "If  it  was  a  narra- 
tive statement,  wholly  unconnected  with  any  transaction  or  principal 
fact,  it  wo  aid  be  clearly  inadmissible.  But  such  was  not  its  character. 
It  was  uttered  immediately  after  the  alleged  homicidal  act,  in  the  hear- 
ing of  a  person  who  was  present  when  the  mortal  stroke  was  given, 
who  heard  the  first  words  uttered  by  the  deceased,  and  who  went  to  him 
after  so  brief  an  interval  of  time  that  the  declarations  or  exclama- 
tions of  the  deceased  may  fairly  be  deemed  a  part  of  the  same  sentence 
as  that  which  followed  instantly  after  the  stabbing  with  the  knife  was 
inflicted.  ...  It  was  an  exclamation  or  statement  contemporary 
with  the  same  transaction,  forming  a  natural  and  material  part  of  it, 
and  competent  as  being  original  evidence  in  the  nature  of  res  gestae." 

In  another  case  it  is  said:  "Perfect  coincidence  of  time  between 
the  declaration  and  the  main  fact  is  not,  of  course,  required.  It  is 
enough  that  the  two  were  substantially  contemporaneous;  they  need 
not  be  literally  so.  The  declarations  must,  however,  be  so  proximate 
in  point  of  time  as  to  grow  out  of,  elucidate,  and  explain  the  char- 
acter and  quality  of  the  main  fact,  and  must  be  so  closely  connected 
with  it  as  virtually  to  constitute  but  one  entire  transaction,  and  to 

"See,  also,  Atchison,  &c.  R.  Co.  &c.     Ass'n,    dl9    la.    220,    93    N. 

V.  Logan,  65  Kans.  748,  70  Pac.  878;  W.  90,  with  Globe,  &c.  Ins.  Co.  v. 

Springfield,   &c.   R.   Co.   v.   Punten-  Gerisch,  163  111.  625,  45  N.  B.  563, 

ney,   200  111.   9,   65  N.   E.   442,   444;  54  Am.  St.   486. 
Purcell  V.  Chicago,  &o.  R.  Co.  109         ^"Commonwealth    v.    Hackett,    2 

la.  629,  80  N.  W.  682,  77  Am.  St.  Allen  (Mass.)   136. 
B57.    But  compare  Sutclifte  v.  Iowa, 
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receive  support  and  credit  from  the  priacipal  act  sought  to  be  thus 
elucidated  and  explained.  The  evidence  ofEered  must  not  have  the 
ear  marks  of  a  device  or  after-thought,  nor  be  merely  narrative  of  a 
transaction  which  is  really  and  substantially  past."^^ 

§  544.  Is  there  a  relaxation  of  the  rule  ? — It  is  frequently  stated 
that  there  is  a  relaxation  of  the  rule  ia  some  cases,  and  there  is  much 
confusion  in  the  decisions  as  to  whether  in  certain  cases  there  is,  and 
should  be,  a  relaxation.^^  Although  there  is  often  no  little  difBeulty 
in  determining  whether  the  declarations  are  so  far  contemporaneous 
with  the  main  transaction  as  to  be  a  part  of  it,  yet  the  better  rule 
would  seem  to  be  that  there  should  be  no  material  relaxation;  and  as 
a  general  rule  at  least,  only  those  declarations  should  be  received  which 
are,  ia  a  legal  sense,  contemporaneous  with,  and  form  a  part  of,  the 
main  transaction. 

This  is  clearly  laid  down  in  a  New  York  case.^^  This  was  the  case 
of  an  accident  to  an  educated  deaf  mute  who  was  fatally  injured  at 
a  railroad  crossing.  N"o  one  saw  the  accident,  and  no  one  could  com- 
municate with  him  until  his  brother,  also  a  deaf  mute,  was  sent  for. 
The  latter  arrived  about  thirty  minutes  after  the  accident  and  two 
hours  and  a  half  before  the  death,  and  obtained  by  signs  the  declara- 
tions concerning  the  cause  of  the  accident.  The  court  refused  to 
admit  these  declarations,  and  in  the  course  of  the  opinion  stated 
the  rule  a?i  to  such  declarations  accurately  and  concisely.  "The  res 
gesta,  speaking  generally,  was  the  accident.  These  declarations  were 
no  part  of  that — ^were  not  made  at  the  same  time,  or  so  nearly  con- 
temporaneous with  it  as  to  characterize  it,  or  throw  any  light  upon  it. 
They  are  purely  narrative,  giving  an  account  of  a  transaction  not 
partly  past,  but  wholly  past  and  completed.  They  depend  for  their 
truth  wholly  upon  the  accuracy  and  reliability  of  the  deceased,  and 
the  veracity  of  the  witness  who  testified  to  them.    Nothing  was  then 

=^  Alabama,  &c.   R.   Co.  v.   Hawk,  Poole  v.  East  Tenn.  &c.  R.  Co.  92 

72  Ala.  112,  47  Am.  R.  403;   Green  Ga.  337;    Hanover  R.  Co.  v.   Coyle, 

V.  State,  154  Ind.  655,  658,  57  N.  E.  55  Pa.  St.  396;  State  v.  Garrand,  5 

637.  Ore.     216;      Augusta     Factory     v. 

"  See  the  following  cases:  Barnes,    72    Ga.    217,    53    Am.    R. 

Commonwealth  v.  Hackett,  2  Al-  838;   People  v.  Vernon,  35  Cal.  49, 

len  (Mass.)  136;  Kirby  v.  Common-  95  Am.  Dec.   49;   Otis  v.  Thorn,  23 

wealth,  77  Va.  681,  46  Am.  R.  747;  Ala.   469,  58  Am.  Dec.  303. 

Missouri  Pac.  R.  v.  Baier,  37  Neb.  ^Waldele  v.   New  York,   &c.   R. 

235,    55    N.    "W.    913;    International,  Co.  95  N.  Y.  274. 
&c  R.  Co.  V.  Anderson,  82  Tex.  516; 
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transpiring  or  evident  to  any  witness  who  could  confirm  the  declara- 
tions, or  by  which  upon  cross-examination  of  the  witness  testifying,  or 
by  the  examination  of  other  witnesses,  the  truth  of  the  declarations 
could  be  tested.  .  .  .Declarations  which  are  reqeived  as  pai-t  of  the 
res  gesta  are,  to  some  extent,  a  departure  from,  or  an  exception  to, 
the  general  rule ;  and  when  they  are  so  far  separated  from  the  act  which 
they  are  alleged  to  characterize  that  they  are  not  part  of  that  act  or 
interwoven  iato  it  by  the  surrounding  circumstances,  so  as  to  receive 
credit  from  it  and  from  the  surrounding  circumstances,  they  are  no 
better  than  any  other  imswom  statements  made  under  any  other 
circumstances."^* 

§  545.  Same — ^Waldde  case. — In  another  part  of  the  same  opin- 
ion^^  we  find  these  statements,  which  clearly  indicate  the  true  mean- 
ing of  the  rule  and  the  confines  within  which  it  should  be  kept. 

"Here  the  res  gesta,  strictly  and  accurately  speaking,  was  not  the 
fact  that  the  intestate  was  injured,  nor  the  fact  that  he  was  injured  by 
coming  in  collision  with  the  engine.  .  .  .  The  manner  of  the  acci- 
dent was,  therefore,  the  reS  gesta  to  be  inquired  into ;  and  these  decla- 
rations made  after  the  accident  had  happened,  after  the  train  had 
passed  from  sight,  and  the  whole  transaction  had  terminated,  were  no 
part  of  that  res  gesta  had  no  connection  with  it,  and  were  purely  narra- 
tive. It  has  been  well  said  that  res  gesta  must  be  a  res  gesta  that  has 
something  to  do  with  the  case,  and  then  the  declaration  must  have 
something  to  do  with  the  res  gesta.  It  cannot  be  said  that  these  dec- 
larations were  in  such  manner  connected  with  the  res  gesta  as  to  con- 
stitute one  transaction,  so  that  they  and  the  res  gesta  were  parts  of  the 
same  transaction.  They  were  not  made  under  such  circumstances  that 
they  are  in  any  way  confirmed  by  the  res  gesta,  and  they  had  no 
relation  to  what  was  then  present,  or  had  just  gone  by." 

§  546.  Same— Other  cases.— In  a  celebrated  English  ease^^  the  fact 
appeared  that  a  woman  came  rushing  out  of  a  house  with  her  throat  cut 
and  bleeding  and  said:  "See  what  Bedingfield  has  done  to  me."  It 
was  held  what  she  said  was  not  admissible  as  bedng  a  part  of  the  res 
gesta  or  transaction.  That  decision  is  of  doubtful  soundness,  how- 
ever, for  the  statement  was  so  immediate  in  point  of  time  and  so 

"^See,  also,  Tilson  v.  Terwllliger,  "'Regina  v.  Bedingfield,  14  Cox 
56  N.  Y.  273.  C.  C.  341. 

''Waldele   v.    New   York,   &c.   R. 
Co.  95  N.  Y.  274, 
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connected  with  the  transaction  that  it  might  properly  have  been 
considered  as  forming  a  part  of  the  aet.^^ 

In  another  often  cited  case,'*  which  has  met  with  some  approval 
and  much  criticism,  the  facts  showed  that  a  man  fell  down  stairs  and 
some  time  afterwards  upon  coming  up  again,-  stated  what  had  hap- 
pened. The  statement  was  admitted  by  the  court.  It  may  well  be 
doubted,  however,  whether  it  was  so  connected  with  the  transaction  as 
to  be  a  part  of  it."* 

The  same  may  also  be  said  of  another  often  cited  case  from  Massa- 
chusetts.'" These  cases  and  the  English  case  cited  at  the  beginning 
of  this  section  go  to  the  opposite  extremes,  and  whUe  the  courts  in 
some  jurisdictions  lean  towards  the  one  extreme,  and  those  of  other 
jurisdictions  lean  towards  the  other  extreme,  very  few  of  them  go 
to  the  same  extreme  in  either  direction.'^ 

§  547,  Same — ^Miscellaneous. — These  cases  show  the  difficulty  of 
determining  whether  the  declarations  are  contemporaneous  with  the 
main  transaction  and  are  a  part  of  it.  Each  case  must  stand  upon  its 
own  peculiar  facts,  and  all  the  circumstances  be  taken  into  considera- 
tion. It  is  impossible  to  lay  down  a  definite  rule  as  to  time.  The 
declaration  must  be  substantially  contemporaneous  with  the  principal 
fact  in  a  legal  sense,  but  this  does  not  mean  that  they  must  always 
be  exactly  coincident  in  time.    The  question  to  be  decided  is  whether 

"  See     14     Am.     Law    Rev.     817.  City  of  Cedar  Falls,  107  Iowa,  509, 

Contra  to  the  English  case  are  the  520-523,  78  N.  W.  227. 

following:    Commonwealth   v.    Van  » Commonwealth     v.     McPike,    3 

Horn,  188  Pa.  St  143,  41  Atl.  469;  Cush  (Mass.)  181,  50  Am.  Dec.  727. 

State  V.  Robinson,  52  La.  Ann.  541,  See  criticisms  in  Sullivan  v.  Oregon, 

27  So.  129;  State  v.  Arnold,  47  S.  C.  &c.  Co.  12  Ore.  392,  7  Pac.  508,  53 

9;  Brown  v.  Louisville  R.  Co.  (Ky.)  Am.    R.    364;    Mayes    v.    State,    64 

53   S.  W.   1041;    State  v.  Hudspeth,  Miss.  329,  60  Am.  R.  58.     See  also 

150  Mo.  12,  51  S.  W.  483;   Croomes  People  v.  Ah  Lee,  60  Cal.  85;  Elmer 

V.   State,   40  Tex.   Cr.   App.   672,   51  v.  Fessenden,  151  Mass.  359,  24  N. 

S.  W.  924;  Murray  v.  Boston,  &c.  Co.  E.  208;  State  v.  Maddox,  92  Me.  348, 

(N.  H.)  54  AO.  289,  291.  42  Atl.  788. 

=*  Insurance   Company  v.   Mosley,  '^  See   Murray   v.   Boston,   &c.   R. 

8  Wall.  (U.  S.)  397.  Co.  (N.  H.)  54  Atl.  289;  referring  to 

^  State   V.    Maddox,    92   Me.    348;  these  cases  as  going  to  opposite  ex- 

Mayes  v.  State,  64  Miss.  329;   Peo-  tremes,   and    citing    numerous    au- 

ple  V.  Dewey,  2  Idaho  79,  6  Pac.  103.  thorities    in    favor    of    the    "more 

See,  however,  Johnson  v.  State,  8  rational"  rule  between  the  two  ex- 

Wyo.    494,    58    Pac.    761;    Keyes   v.  tremes. 
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or  not  the  statements  or  declarations  can  be  said  to  characterize  and 
be  a  part  of  the  transaction  from  which  they  derive  credit.'^ 

§  548.     One  test — The  transaction  must  speak  through  the  party. 

Courts  and  text  writers  frequently  set  out  tests  to  be  used  in  deciding 
whether  or  not  certain  declarations  are  a  part  of  the  transaction.  One 
test  which  is  more  or  less  accurate,  and  which  is  frequently  applied,  is 
as  to  whether  or  not  the  transaction  is  speaking  through  the  de- 
clarant. If  the  transaction  speaks  through  the  declarant,  then  what 
the  declarant  says  is  generally  admissible  as  a  part  of  the  transaction. 
This  test  may  be  found  helpful  in  many  cases  and  is  probably  as 
accurate  a  test  as  can  be  formulated.'* 

In  one  case  the  test  is  stated  as  follows : 

"Were  the  facts  talking  through  the  party,  or  the  party  talldng 
about  the  facts?"'*  If  the  latter,  the  declarationsi  are  mere  narra- 
tive and  not  admissible. 

One  writer  says: 

"The  res  gestae  are  the  act  talking  for  itself,  not  what  people  say 
when  talking  about  the  act.  In  other  words,  they  must  stand  in 
immediate  causal  relation  to  the  act — 2t.  relation  not  broken  by  the 
interposition  of  voluntary  individual  wariness,  seeking  to  manufac- 
ture evidence  for  itself."'^ 

And  in  a  recent  case  it  is  said: 

"As  soon  as  we  pass  the  line  which  distinguishes  between  the  trans- 
action talking  of  itself,  and  talking  as  modifying  the  transaction — 
in  other  words,  as  soon  as  we  pass  the  line  between  the  time  of  the 
transaction  and  the  time  that  follows  it,  we  have  no  limits  that  can 
be  imposed  "'° 

So,  in  another  recent  case  it  is  said: 

"The  real  inquiry  is:  Did  the  main  act,  proprio  vigore,  further 
assert  itself  and  demonstrate  its  character  or  intent  by  impelling 
the  contemporaneous  or  subsequent  declaration  or  act  offered  in 
evidence,  and  without  which  the  main  act  is  left  incomplete,  and  only 
partially  proved;  or  did  the  declaration  or  circumstance  offered  as 
res  gestae  originate  from  some  other  cause  extraneous  of  the  main 

»'See  Gillett's   Indirect  and   Col-  apolis  St.  R.  Co.  v.  "Whitaker,  160 

lat.  Ev.  §  244.  Ind.  125,  66  N.  E.  433,  434. 

"See   Gillett's   Indirect   and   Col-  "1  Wharton  on  Ev.  259;  State  v. 

lat.  Ev.  §  254.  Martin,  124  Mo.  514,  28  S.  "W.  12. 

"  Bradberry  v.  State,  22  Tex.  App.  so  People  v.   Lane    100   Cal.    379, 

273,  2  S.  W.  592.    See  also  Indian-  34  Pac.  856. 
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act?  If  traceable  solely  to  the  main  act  as  the  producing  cause,  and 
the  declaration  or  circimistance  is  illustrative  of  the  main  act,  it  is 
res  gestae,  otherwise  it  is  mere  hearsay."'' 

§  549.  Effect  of  excitement  or  imcoascioiisness. — ^If  the  declara- 
tions are  generated  by  an  excited  feeling  which  extends  without 
break  or  let  down  from  the  moment  of  the  OYent  thejr  illustrate,  they 
need  not  be  strictly  coincident  as  to  time.'*  That  is,  the  excitement 
may  be  so  intense  as  to  render  the  declarant  an  unconscious  vehicle 
through  which  the  event  speaks. 

So,  where  one  of  the  actors  in  the  occurrence  becomes  unconscious 
^tnd  then  he  regains  consciousness,  it  has  been  held  that  such  fact 
may  serve  to  span  the  hiatus  of  time.^* 

§  550.  Deolarations  of  bystanders. — ^Declarations  of  bystanders 
may  be  so  connected  with  a  transaction  as  to  characterize  and  be 
a  part  of  it.  When  this  is  the  ease  they  are  admitted  on  the  same 
theory  as  if  they  had  been  made  by  one  of  the  actors. 

Thus,  where  one  was  charged  with  assault  and  battery  with  in- 
tent to  kill,  and  defended  on  the  ground  of  self  defense,  he  was  per- 
mitted to  introduce  in  evidence  such  declarations  as  these,  made  by 
persons  in  the  crowd:  "Kill  him!  Kill  him!  Don't  let  that  nigger 
get  back  to  the  bottom."*"  These  were  considered  a  part  of  the 
transaction. 

It  has  often  been  held,  however,  that  the  comments  or  statements 
of  persons  who  are  mere  observers  cannot  be  proved.*^     But  a  by- 

" Louisville  R.  Co.  v.  Pearson,  97  "Morton  v.  State,  91  Tenn.  437, 
Ala.  211,  12  So.  176.  19  S.  W.  225.    In  North  Carolina  it 

"'  Carr  V.  State,  43  Ark.  99,  State  is  said  somewhat  too  hroadly  that 
V.  Wagner,  61  Me.  178,  195;  Elkins  the  exclamations  of  third  parties 
V.  McKean,  79  Pa.  St.  493.  We  present  are  as  much  part  of  the  res 
think  the  statement  of  the  text  is  gestae  as  those  of  the  parties  them- 
a  safe  statement,  but  it  is  evident  selves.  Seawell  v.  Carolina  Cent, 
that  it  is  dangerous  to  too  far  re-  R.  Co.  133  IvT.  C.  515,  45  S.  B.  850, 
lax  the  rule  on  the  theory  that  the  58  Cent.  L.  J.  168,  169,  citing  State 
declarant  may  be  so  excited  as  to  v.  McCourry,  128  N.  Car.  598,  38  S. 
be  an  unconscious  instrument  B.  883;  Harrill  v.  Railroad,  132  N. 
through  which  the  thing  itself  Car.  at  page  659,  44  S.  B.  109. 
speaks  when  much  time  has  elapsed  '^  State  v.  Oliver,  39  La.  Ann.  470. 
in  which  there  might  be  after-  2  So.  194;  Senn  v.  Southern  Pac. 
thought  or  device.  R.    Co.    108   Mo.   142,   18   S.   W.    R. 

"Irby  V.  State,  25  Tex.  App.  203,  1007;  Felder  v.  State,  23  Tex.  App. 
7  S.  W.  705;  Brownell  v.  Pacific  R.  477,  5  S.  W.  145,  59  Am.  R.  777; 
Co.  47  Mo.  239.  Kaelln   v.    Commonwealth,    84    Ky. 
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stander  may  become  an  actor,  and  his  declaration  at  the  time  may, 
for  this  or  some  other  reason,  be  such  as  to  become  part  of  the 
transaction,  and  so  characterize  it  as  to  be  admissible.*^  And  in 
a  recent  ease  in  which  the  manager  of  an  opera  company  sued  the 
defendant  for  the  compensation  agreed  to  be  paid  for  certain  per- 
formances, and  the  defendant  set  up  the  defense  that  the  perform- 
ances were  not  of  the  agreed  standard,  it  was  held  that  declara. 
tions  of  a  number  of  people  who  left  the  theater  during  the  perform- 
ance, because  it  was  so  poor,  as  to  their  reasons  for  doing  so,  were 
admissible  as  part  of  the  res  gestae  characterizing  the  act  done.*^ 

§  551.  Declarations  at  place  of  transaction. — The  fact  that  the 
declaration  was  made  at  the  place  of  the  occurrence  is  often  an  im- 
portant circumstance  in  determining  whether  the  facts  were  talking 
through  the  party  or  the  party  talking  about  the  facts."  But  this 
is  not  necessarily,  nor  ordinarily  of  itself,  a  controlling  element.  It 
may  sometimes  be  one  of  the  controlling  elements  in  rendering  the 
declarations  inadmissible,  but  it  can  seldom,  if  ever,  be  controlling  in 
itself,  so  as  to  render  a  declaration  admissible. 

§  552.    Certain    declarations    in    civil    cases — ^In    general. — ^As 

already  shown,  the  term  "res  gestae"'  is  applied  somewhat  indefinitely 
to  various  classes  of  cases,  but,  generally  speeuking,  the  doctrine  in- 
volves the  admissibility  of  the  principal  fact  and  the  need  or  propriety 

354,    1    S.    W.    594;    Kirkpatrick   v.  Baker  v.  Gansin,  76  Ind.  317;  Oliver 

Briggs,  78  Hun,  518,  29  N.  Y.  S.  532;  v.  Columbia,  &c.  R.  Co.  65  S.  Car.  1, 

Indianapolis  St.  R.  Co.  v.  Whitaker,  43  S.  E.  307. 

160  Ind.  125,  66  N.  E.  433.    See  also  « Charley   v.    Potthoff,    (Wis.)    95 

Felska  v.  New  York,  &c.  R.  Co.  152  N.   W.    124,   citing   Mack  v.    State, 

N.  Y.  339,  46  N.  E.  613;    Ganaway  48  Wis.  271,  4  N.  W.  449;  Bliss  v. 

V.  Salt  Lake  Dram.  Ass'n,  17  Utah  State  (Wis.)  94  N.  W.  325.    See  also 

37,  53  Pac.  830;  Flynn  v.  State,  43  Hine  v.  New  York,  &c.  R.  Co.  149 

Ark.  289,  293.  N.  Y.  154,  162,  43  N.  E.  414. 

«  State  v.  Kaiser,  124  Mo.  651,  28  "  See  Gillett's  Indirect  and  Col- 

S.  W.  182;  Kleiber  V.  People's  R.  Co.,  lat.  Ev.  §§  256,  257.    See  also  State 

107  Mo.  240,  17  S.  W.  946;   Galena,  v.  Yanz,  74  Conn.  177,  50  Atl.  37,  54 

&c.  R.  Co.  V.  Fay,  15  111.  558,  63  Am.  L.  R.  A.  780,  781;  Hanover  R.  Co.  v. 

Dec.   323;    St.   Louis,   &c.  R.   Co.  v.  Coyle,      55    Pa.     St    396;    Prideaux 

Murray,  55  Ark.  248,  18  S.  W.  50,  29  v.   Mineral   Point,   43   Wis.    513,   28 

Am.    St.    32.     See   also   Mitchell   v.  Am.   R.   558;    Durkee  v.   Cent.  Pac. 

Southern  Pac.  R.  Co.  87  Cal.  62,  25  &c.  Co.  69  Cal.  533,  11  Pac.  130,  58 

Pac.  245;  Mobile,  &c.  R.  Co.  v.  Ash-  Am.  R.  562;   Louisville,  &o.  R.  Co. 

craft,   48   Ala.   15;    Indianapolis   R.  v.  Buck,  116  Ind.  566,  19  N.  E.  453, 

Co.     V.     Anthony,    43     Ind.     183;  9  Am.  St.  883. 
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of  eharacterizing  or  explaining  it,  and  the  connection  of  the  declara- 
tion with  it  so  as  to  characterize,  elucidate  or  explain  it.  A  typical 
case,  therefore,  is  that  in  which  the  act  or  conduct  in  question  is 
equivocal,  and  in  itself  has  no  definite  and  certain  legal  significance, 
without  showing  the  entire  transaction  or  circumstances,  but  which 
can  be  made  definite,  characterized,  or  given  a  legal  significance,  by 
words  accompanying  the  act  or  conduct,  and  so  connected  with  it  as  to 
constitute  a  part  of  the  transaction.-  The  words  in  such  a  case  are 
used  and  admitted  as  characterizing  or  elucidating  the  principal 
fact,  and  not  as  evidence  of  the  truth  of  the  assertion  they  make  as  an 
independent  matter.  Many  illustrations  of  the  application  of  this 
principle  might  be  given.  Thus,  the  accompanying  words  may  be 
considered  in  determining  whether  an  act  amounted  to  a  gift  of 
personalty,*^  whether  an  act  amounted  to  a  dedication  of  land  for 
a  street,*^  whether  a  payment  was  made  or  applied  in  a  certain  way 
or  was  accepted  in  full,*^  and  in  many  of  the  cases  referred  to  in  the 
following  sections.**  In  some  of  the  cases  cited,  however,  the  dec- 
larations received  might,  perhaps  equally  well,  have  been  held  admis- 
sible under  the  rule  as  to  evidence  of  intention,  stated  in  the  last 
preceding  chapter. 

§  553.  Declarations  as  to  possession — In  general. — The  declara- 
tions of  persons  at  the  time  of  taking  possession  of  property,  whether 
real  or  personal,  serving  to  characterize  or  limit  the  nature  of  the 
possession,  are  admissible  in  evidence  as  a  part  of  the  res  gestae.*® 

"  Brooks  V.  Duggan,  149  Mass.  304,  117;    compare  Mueller's  Estate,  159 

306;    Scott  V.  Berkshire,  &c.  Bank,  Pa.  St.  590,,28  Atl.  491. 

140    Mass.    157,    165 ;    Guinan's   Ap-  "  See    also    Bragg   v.    Massie,    38 

peal,  70  Conn.  342,  39  Atl.  482;  Par-  Ala.  89,  79  Am.  Deo.  82;  Sanders  v. 

ret  V.  Craig,  56  N.  J.  Eq.  280,  38  Atl.  Knox,   57   Ala.   80;    Hall  y.   Young, 

305;    See   also   Miller   v.    Clark,   40  37  N.  H.  134;   Duvall  v.  Medtart,  4 

Fed.  15;  Wambold  v.  Vick,  50  Wis.  Har.  &  J..  (Md.)  14;.  Tuck  v.  Bowie, 

456;  "West  v.  Beck,  95  la.  520,  64  N.  1  Md.   87:   Myers  v.  Bernstein,  102 

W.  599.  Ga.  579,  27  S.  E.  681;  Pittsburgh  &c. 

"Tait  V.   Hall,   71  Gal.   149,   152;  Glass   Co.   v.   Kerlin  Bros.   Co.   122 

Qulnn  V.  Eagleston,  108  111.  248,  254;  Fed.  414. 

Pittsburgh,  &c.  R.  Co.  v.  Noftsger,  *°  Lameroux  v.   Huntley,   68  Wis. 

148  Ind.  101;  Elliott  on  Roads  and  24,    31    N.    W.    331;     Stephens    v. 

Sts.  (2d.  ed.)  §  156.  McCloy,   36  la.   659;   Brown  v.  Ko- 

"Dillard  v.  Scruggs,  36  Ala.  670;  hout,  61  Minn.  113,  63  N.  W.   248; 

Brown   v.   Kenyon,  108   Ind.   283,   9  Loehausen  v.  Laughter,  4  Tex.  Civ. 

N.    E.    283;    Gay   v.    Gay,    5    Allen  App.  291,  23  S.  W.   513;   Bowen  v. 

(Mass.)  157;  Hood  v  French,  37  Pla.  Chase,  98  TJ.  S.  254;  Nelson  v.  Iver- 
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But  where  the  character  of  the  possession  is  not  in  issue,  such 
evidence  is  usually  incompetent.^"  To  be  competent,  the  declaration 
must  be  made  at  the  time  of  possession,  and  must  be  explana- 
tory of  it.^^ 

§  554.  Declarations  as  to  personal  property. — The  conduct  and 
declarations  of  one  in  possession  of  personal  property  are  admissible 
as  showing  the  nature  of  his  possession;  that  is,  whether  as  owner, 
part  owner,  or  in  some  other  capacity."^  The  declarations  to  be  ad- 
missible must  relate  to  the  nature  of  the  possession,  and  it  should 
be  carefully  noted  that  this  does  not  include  declarations  relating  to 
past  occurrences,  such  as  the  origin  of  the  title  or  to  the  mode  or 
manner  of  payment,  and  the  like.°* 

§  555.  Declarations  as  to  real  estate. — Declarations  as  to  the 
possession  of  land  which  explain  such  possession  are  admissible  when 
they  form  a  part  of  or  explain  a  transaction  which  is  material  and 
relevant  to  the  issue.^*  Thus,  the  declarations  of  a  possessor  of  land 
that  he  has  possession  as  a  tenant  of  another  have  been  held  admis- 
sible to  prove  possession  by  the  latter  in  an  action  brought  against 
him  by  a  third  party  claiming  title  to  the  property.^^  Such  declara- 
tions are  not  admissible,  however,  to  sustain  or  destroy  the  record 
title,  but  are  only  admissible  to  show  the  character  of  the  possession.^" 

§  556.     Declarations  as  to  contracts. — Declarations  made  at  the 

son,  24  Ala.  9,  60  Am.  Dec.  442;  v.  Smith,  130  Mass.  376,  378;  Abeel 
Grim  v.  Bonnell,  78  Pa.  St.  152;  v.  Van  Gelder,  36  N.  Y.  513;  Low- 
Mobile  Sav.  Bank  v.  McDonnell,  89  man  v.  Sheets,  124  Ind.  416,  24  N.  B. 
Ala.  434,  18  Am.  St.  137,  8  So.  137;  351. 

Durham  v.  Shannon,  116  Ind.  403,  9         ■»  Abney  v  Kingsland,  10  Ala.  355, 

Am.  St,  860,  19  N.  E.  190;    Harper  44  Am.  Dec.  491;   Sweet  v.  Wright, 

V.  Morse,  114  Mo.  317,  21  S.  W.  517;  57  Iowa  510;    Carroll  v.   Prank,  28 

Miller  v.  Feenane,  50  N.  J.  L.  32,  11  Mo.  App.  69. 

Atl.  136;  Beecher  V.  Parmelee,  9  Vt.         "Davies   v.    Pierce,    2    T.    R.   53; 

352,  31  Am.  Dec.  633.  Blake  v.  White,  13  N.  H.  267;  Dag- 

"» Abney  v.  Kingsland,  10  Ala.  355,  gett  v.   Shaw,  5  Met.    (Mass.)   223; 

44  Am.  Dec.  491;   Charter  v.  Lane,  Jaekson  v.  Bard,   4  Johns.   (N.  Y.) 

62  Conn.  121,  25  Atl.  464;  Robbiris  v.  230,  4  Am.  Dec.  267;   Lamoreaux  v. 

Spencer,  140  Ind.  483,  40  N.  E.  263.  Huntley,  68  Wis.  24,  31  N.  W.  331. 

"Charter  v.   Lane,  62   Conn.  121,  •    ""Marcy  v.  Stone,  8  Gush.  (Mass.) 

25  Atl.  464.  4,  54  Am.  Dec.  736. 

"  Hardy  v.  Moore,  62  Iowa,  65,  17         »« Bowen  v.   Chase,   98  U.   S.   254; 

N.  W.  200;  Bradley  v.  SpofEord,  23  Parry  v.  Parry,  130  Pa.  St.  94;  Gil- 

N.  H.  444,  55  Am.  Dec.  205;  Fellows  bert  v.  Odum,  69  Tex.  App.  670. 
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time  of  executing  a  parol  contract  concerning  the  terms  of  the  con- 
tract are  admissible  imder  this  rule.^'  Thus,  where  the  considera- 
tion for  a  conveyance  is  in  issue,  and  the  contract  is  in  parol,  and 
the  grantor  dead,  the  conversation  of  the  parties  as  to  the  considera- 
tion while  conducting  the  negotiations,  is  admissible.'' 

So,  letters  which  pass  between  the  parties  to  a  contract  imme- 
diately before  and  after  the  transaction,  may  be  so  connected  with 
and  relate  to  it  as  to  become  part  of  the  res  gestae.^' 

It  has  also  been  held  that  a  memorandum  of  a  verbal  contract 
of  hiring,  made  and  entered  in  his  book  by  the  employer  at  the  time 
the  contract  is  made,  is  admissible  in  evidence  in  a  suit  on  the 
contract  as  a  part  of  the  res  gestae."" 

So,  where  contracting  parties  orally  agree  on  the  terms  of  a  lease 
to  be  executed  in  writing,  and  one  of  the  parties  makes  a  memo- 
randum thereof,  which  is  agreed  on  by  all  the  parties,  it  is  admissible 
in  an  action  to  enforce  the  execution  of  the  lease,  as  a  part  of  the 
res  gestae,  though  it  is  not  signed.®^ 

§  557.  Declarations  in  n^ligence  cases. — In  negligence  cases 
relevant  evidence  of  the  infliction  of  the  injury  and  attending  cir- 
cumstances is  usually  original  evidence,  but  there  is  a  sense  in 
which  evidence  of  the  physical  facts  and  relevant  details  attendant 
upon  the  main  fact  and  affording  some  information  as  to  how  the 
injury  was  caused,  or  the  so  called  accident  happened,  may  be  said 
to  be  a  pait  of  the  res  gestae."^  So.  it  is  said,  that  when,  instead  of 
attendant  physical  facts,  the  evidence  consists  of  a  declaration  made 
by  a  person  at  the  time  of  the  accident  under  investigation,  its 
admission  depends  upon  a  similar  principle."^    Thus,  "where  an  em- 

"  Curtice  v.  West,  50  Hun  (N.  T.)  of   res   gestae    in    insurance    case, 

47;  Colt  v.  McConnell,  116  Ind.  249,  Rogers   v.    Manhattan    L.    Ins.    Co. 

19  N.  E.  106;  Johnson  v.  Elliot,  26  138  Cal.  285,  71  Pac.  348. 

N.   H.   67;    Richardson  v.   Cato.   10  "°  E wing  v.  Bailey,  36  111.  App.  191. 

Humph.   (Tenn.)   138.  "St.    Joseph    Hydraulic     Co.     v. 

"  Porter  v.  Waltz,  108  Ind.  40,  8  Globe  Tissue  Paper  Co.  156  Ind.  665, 

N.  E.  705.  59  N.  E.  995. 

"Merrill  v.  Downs,  41  N.  H.  72;  "Murray  v.   Boston,   &c.   R.   Co. 

Tapley  v.  Tapley,  10  -Minn.  448,  88  (N.  H.)   54  Atl.  289,  290,  and  other 

Am.  Dec.  76;   Scott  v.  Middletown,  New  Hampshire  cases  there  cited. 

&c.  R.  Co.  86  N.  Y.  200;  McAllister  "  Case  cited  in  last  note  supra 

V.    Bngle,    52    Mich.    56;    Milne   v.  (declaration  of  injured  employ^  as 

Lieisler,  7  Hurl  &  N.  786.    See  also  to  the   cause   of  the  injury  while 

for  letter  held  admissible  as  part  yet  on  spot  where  injured,  and  two 
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ploye  is  injured  in  a  collision,  all  that  is  done  towards  stopping  the 
train  and  relieving  the  injured  employe  from  a  dangerous  position 
forms  part  of  one  occurrence,"  and  declarations  which  are  a  part  of 
such  occurrence,  and  not  narratives  of  the  past,  are  admissible.** 
It  has  also  been  held  that  declarations  of  the  person  responsible  for 
the  injury  made  about  the  time  of  the  injury  and  tending  to  show  a 
reckless  disregard  of  the  rights  of  others,  are  admissible.*^  So,  in 
an  action  under  the  Massachusetts  law  for  damages  for  conscious 
sufferiag  alleged  to  have  been  caused  the  plaintiff's  intestate  before 
his  death  by  the  negligence  of  the  defendant,  statements  of  the  injured 
person  at  various  times  after  the  injury  and  before  his  death,  were  held 
admissible  to  show  consciousness;**  but  this  depends  upon  another 
principle  rather  than  upon  the  doctrine  of  res  gestae.*''  We  have  given 
only  a  few  illustrative  cases  in  this  section  and  have  not  sought  to 
exhaust  the  subject  in  this  connection,  as  it  will  be  more  fully 
treated  elsewhere.** 

§  558.  Same — Other  matters. — Other  cases  in  which  such  declara- 
tions have  been  held  admissible  under  this  rule  are:  Declarations 
accompanying  the  payment  of  money,  to  show  the  purpose  or  appli- 
cation of  the  pa3rment,*°  statements  made  by  a  bondsman  when  he 
signed  a  bond,'"  statements  as  to  the  conditions  of  an  execution  sale,'^ 
statements  of  an  officer  and  of  other  persons  interested  made  at 
the  time  of  levying  on  property."  These  declarations,  if  a  part  of 
the  res  gestae,  may  be  admitted,  even  if  not  against  the  interest  of 
the  declaraat.'" 

§  559.  Certaiji  declaratioais  in  criminal  cases. — ^We  have  be^i 
considering  declarations  in  civil  cases.     The  rule  is  the  same,  in  the 

minutes   after  injury,   held   admis-  monwealth  v.  Jardine,  143  Mass.  567, 

sible  as  part  of  res  gestae.)  10  N.  E.  250. 

"Ohio,   &c.   R.    Co.   v.   Stein,   133  »»See  post  §  565;   also  volume  III 

Ind.   243,   31   N.  E.   180;    Louisville,  and  see  note  in  95  Am.  Dec.  60-62. 

&c.  R.  Co.  V.  Buck,  116  Ind.  566,  19  •'  Bank  of  Woodstock  v.  Clark,  25 

N.  E.  453;   Pish  v.  Illinois  Cent.  R.  Vt.  308. 

Co.  96  la.  702,  65  N.  W.  995,  997.  "  State  v.   Gregory,  132   Ind.   387, 

"  Lightcap  V.  Philadelphia,  &c.  Co.  31  N.  E.  952. 

60  Fed.  212;   Otis  v.  Thorn,  23  Ala.  "Arnold  v.'Gorr,   1  Rawle   (Pa) 

469,  48  Am.  Dec.  303.  223. 

"Hayes  v.  Pitts-Kimball  Co.   183  "Pierson  v.   Hoag,   47  Barb.    (N. 

Mass.  262,  67  N.  B.  249.  Y.)  243.  Johnson  v.  Hamburger,  13 

"  See  Lane  v.  Moore,  151  Mass.  87,  Wis.  175. 

23  N.  E.  828,  21  Am.  St.  430;  Com-  "  Lowman  v.  Sheets,  124  Ind.  416, 

24  N.  E.  351. 
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main,  in  most  erimiaal  cases,  except  in  case  of  rape,  and  the  pecu- 
liarly as  to  such  cases  will  be  hereafter  pointed  out.''*  Acts  or 
declarations  which  are  so  closely  connected  with  the  main  transac- 
tion as  to  explain  it  and  form  a  part  of  it  are  admissible  in  criminal 
cases  as  part  of  the  res  gestae.'' 

In  a  late  case,'"  however,  on  a  trial  under  an  indictment  for  mur- 
der, testimony  as  to  what  passed  between  the  deceased  and  the  de- 
fendant several  minutes  after  the  shooting,  and  while  the  former 
was  lying  helpless  on  the  ground,  was  held  to  constitute  no  part  of  the 
res  gestae,  and  such  evidence  was  rejected.  And  so,  statements  by  the 
defendant  to  an  officer  concerning  the  homicide,  made  five  or  six 
minutes  afterwards,  and  after  he  had  run  some  distance  from  the 
place  where  the  crime  was  committed,  were  held  not  part  of  the 
res  gestae  and  inadmissible.'" 

In  an  action  for  death  by  wrongful  act,  the  statements  of  deceased 
as  to  the  manner  of  the  accident,  made  while  he  was  still  lying  on 
the  ground  where  he  fell  injured,  are  admissible  under  the  rule  that 
we  are  considering.''  As  we  have  said,  the  rule  is,  in  the  main,  the 
same  ia  erimiaal  cases  as  ia  civil  cases,  but  it  more  frequently  hap- 
pens in  criminal  cases  that  matters  leading  up  to  the  consumma- 
tion of  the  crime  and  constituting  part  of  the  preparation  for  it,  and, 
in  some  instances,  previous  altercations,  threats,  and  the  lite,  or 
even  subsequent  acts  and  declarations,  when  not  mere  narratives,  are 
part  of  the  continuous  transaction,  or  so  connected  with  it  as  to  form 
part  of  the  res  gestae." 

"  See  Section  566  infra.  "  See  Jordan  v.  State,  81  Ala.  20; 

"  Keyes  v.  State,  122  Ind.  527,  23  Stltt  v.  State,  91  Ala.  10,  8  So.  669, 

N.  E.  1097;  Kirby  v.  Commonweal th,  24  Am.  St.  853;  State  v.  Ellis,  101  N. 

77  Va.   681,   46  Am.   R.   247;    Jack-  Car.  765,  7  S.  E.  704,  9  Am.  St.  49; 

son  V.  State,  53  Ala.  472;  People  v.  People  v.  Winthrop,  118  Cal.  85,  50 

Ching  Bing  Quong,  79  Cal.  553,  21  Pac.  390;  Cox  v.  State,  64  Ga.  374,  37 

Pac.   951;    State  v.  Euzebe,  42  La.  Am.    R.    80;    Walker   v.    State,    34 

Ann.  727,  7  So.   784;    Greenfield  v.  Fla.  167,  43  Am.  St.  186,  16  So.  80; 

People,  85  N.  Y.  75,  39  Am.  R.  636.  State  v.  Ridgely,  2  Harr.  &  M.  (Md.) 

'•Williams  v.  State,  130  Ala.  107,  120,  Am.  Dec.  372;  Dukes  v.  State,  11 

30  So.  484.  Ind.  557,  71  Am.  Dec.  370;  Burton  v. 

"  Sullivan  v.  State,  101  Ga.  800,  29  Commonwealth  (Ky.)  60  S.  W.  526; 

S.  E.  16.  State  v.  Harris,  45  La.  Ann.  842,  13 

"Galveston,  &c.  R.  Co.  v.  Davis,  So.   199,   40   Am.   St.   259;    State   v. 

27  Tex.  Civ.  App.  279,  65  S.  W.  217.  Brown,  28  Ore.   147,   41  Pac.   1042; 

See  also  Petrie  v.  Cartwright  (Ky.)  State  v.  Gainor,  84  la.  209,  50  N.  W. 

70  S.  W.  297.  947;    Boyle  v.    State,   97   Ind.   322. 
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So,  generally,  it  may  be  said  that  where  an  act  is  one  of  alleged 
criminality,   and  the  accompanyuig   declaration  tends  to  elucidate 
and  explain  the  act  and  show  it  to  be  innocent,  the  declaration  is  ' 
usually  admissible  in  evidence.'"    The  subject  will  be  more  fully  con- 
sidered in  another  volmne. 

§  560.  Proof. — These  declarations  being  a  part  of  the  principal 
act  are  primary  evidence  and  consequently  are  admissible  without  call- 
ing as  a  witness  the  person  who  made  the  declarations.*^  And  the 
evidence  may  be  admissible  even  though  the  declarant  happens  to  be 
an  incompetent  witness.*" 

§  561.  Court  determines  admissibility. — The  declarations  may  be 
presented  in  the  presence  of  the  jury  along  with  the  principal  trans- 
action of  which  they  must  be  a  part.  Their  admissibility  is  deter- 
mined by  the  court,  according  to  the  degree  of  their  relation  to  that 
fact,  and  in  the  exercise  of  the  sound  discretion  of  the  court.*'  Many 
authorities  leave  a  great  deal  to  the  discretion  of  the  trial  court, 
but  this  doctrine  should  not  be  carried  so  far  as  to  leave  the  matter 
to  the  absolute  discretion  of  the  trial  judge,  unduly  relax  the  estab- 
lished rules,  and  do  away  with  all  certainty. 

§  562.  Certain  so-called  res  gestae  topics. — ^There  are  certain 
topics  that  are  often  treated  under  the  head  of  res  gestae  which  seem 
to  belong  more  properly  under  other  headings.  Among  these  are 
declarations  as  to  physical  or  mental  condition  and  declarations 
bearing  upon  intention.  These  have,  therefore,  been  treated  in  a 
different  chapter.**  There  aire  also  certain  other  topics  usually 
considered  as  part  of,  or  in  connection  with,  the  subject  of  res  gestae 
with  doubtful  propriety.  They  are  referred  to  in  the  following 
sections. 

§  663.     Cases  not  clearly  belonging  Under  res  gestae — ^In  general. 

Cases   of   agency   and   cases   of   rape   are   frequently   discussed    and 

See  also  note  in  95  Am.  Dec.  62,  et  22  Tex.  App.  511,  3  S.  W.  749;  John- 

seg.  son  v.  Sherwin,  3  Gray  (Mass.)  374. 

"•  See  Hamilton  v^   State,  36  Ind.  *>  See,  for  instance.  Pledger  v.  Clii- 

280,  10  Am.  R.  22;  State  v.  Jordan,  cago,   &c.   R.   Co.    (Neb.)    95  N.  W. 

70  Iowa  760,  29  N.  W.  430.  1057;    Insurance   Co.    v.    Mosley,    8 

"Gilbert  v.   Gilbert,  22  Ala.   529,  Wall.  (U.  S.)  397.  See  also  Mitchum 

58  Am.  Dec.  268.  v.  State,  11  Ga.  615;  People  v.  Ver- 

"  Gilchrist  v.  Bale,  8  Watts  (Pa.)  non,  35  Cal.  49,  95  Am.  Dec.  49. 

365,  34  Am.  Dec.  469;  Cook  v.  State,  "Ante    §  518,  et  seq. 
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referred  to  tinder  the  head  of  res  gestae.  There  is  some  question, 
however,  as  to  whether  they  belong  under  this  head;  but  since  they 
are  generally  so  treated  both  by  the  courts  and  text  writers  it  is 
deemed  best  to  discuss  such  cases  briefly  in  this  connection. 

§  564.  Agpency. — In  agency  eases  the  question  is  not  so  much 
that  of  res  gestae  as  it  is  that  of  the  law  of  agency ;  that  is,  the  ques- 
tion is  ordinarily  not  whether  a  certain  declaration  of  an  agent  was 
a  part  of  a  fact  or  transaction,  but  the  question  is  whether  the  dec- 
laration was  made  while  the  agent  was  acting  within  the  scope  of 
his  authority. 

In  such  cases  the  question,  so  far  as  the  law  ol  evidence  is  con- 
cerned, may  usually  be  said  to  be  primarily  that  of  admissions.  If 
the  agent  has  the  power  to  bind  his  principal  by  his  declarations,  then 
his  declarations  are  admissions  of  the  principal,  because  what  the 
agent  says  or  does  within  the  scope  of  his  employment  or  authority 
binds  the  principal.*^  So,  then,  res  gestae,  as  frequently  used  in  cases 
of  agency,  may  not  have  the  same  meaning  as  it  ordinarily  has  when 
considered  ia  connection  with  the  hearsay  rule,  since  in  agency  it 
seems  to  be  used  as  meaning  a  part  of  the  business.  As  a  general 
rule,  no  statement  in  agency  is  admissible  unless  made  by  the  agent 
in  the  scope  of  his  employment,  or  his  real,  or  in  some  cases  apparent, 
agency.  It  is  argued,**  therefore,  that  the  term  res  gestae  in  con- 
nection with  terms  of  agency  adds  nothing.  "The  rule  which  says 
that  a  man  shall  be  chargeable  with  the  acts  and  declarations  of  his 
agent  or  fellow  conspirator  is  not  a  rule  of  evidence ;  and  when  in 
stating  and  applying  this  rule  it  is  said  that  the  agent's  declara- 
tion must  have  been  made  in  and  about  his  principal's  business, 
while  actually  engaged  in  it,  as  a  part  of  the  res  gestae — or  again, 
when  it  is  said  of  a  conspirator's  declaration,  offered  against  his  fel- 
low conspirator,  that  it  must  have  been  made  while  he  was  actually 
engaged  in  the  common  enterprise,  about  the  affairs  of  it,  and  as 
a  part  of  the  res  gestae — ^the  Latin  phrase  adds  nothing;  it  is  used  as 
a  compact  expression  for  tlie  iusiness,  as  regards  which  the  law  for 
certain  purposes  identifies  the  two  conspirators  or  the  principal  and 
agent.  In  such  cases,  evidently,  the  declaration  may  be  about  a  past 
fact  as  well  as  a  present  one,  so  long  as  it  comes  up  to  the  above- 
named  requirements." 

» Fairly  v.  Hastings,  10  Ves.  123,         "  15  Am.  Law  Rev.  80. 
127;  Mecham  on  Agency,  §  714;  ante 
§  252. 
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The  following  axe  illustrations  of  declarations  which  have  been  con- 
sidered admissible,  because  made  by  the  agent  in  the  scope  of  his  em- 
ployment: the  statements  of  a  brakeman  while  ejecting  a  passenger 
from  the  car;*'  the  declarations  of  the  adjuster  of  a  railroad  or  other 
corporation  while  making  an  adjustment  of  a  claim  f'  declarations  of 
the  agent  at  the  sale  of  personal  property;*"  statements  by  an  agent 
during  a  fire  that  it  was  caused  by  his  negligence."" 

Where  the  acts  of  the  agent  will  bind  the  principal,  his  statements 
and  representations  respecting  the  transaction,  while  engaged  in  its 
performance,  will  also  bind  him."^ 

Thus  in  an  action  for  purchase  money,  the  fraudulent  statements 
of  the  vendor's  agent  made  during  the  negotiations  may  be  shown."" 

So,  also,  in  an  action  for  breach  of  contract  based  upon  the  refusal 
of  the  defendant  to  accept  and  receive  corn,  the  statements  of  the 
defendant's  agent,  while  the  corn  was  being  weighed,  as  tO'  the  quality 
of  the  corn,  may  be  shown."^ 

§  565.  Declarations  of  employes — Time  of  making. — In  many  in- 
stances declarations  of  employes  at  or  about  the  time  of  an  accident 
might  be  received  on  the  ground  that  they  are  the  statements  of  an 
agent  in  the  scope  of  his  employment,  and  in  effect  admissions  of  the 
principal.  But  the  admission  of  such  declarations  is  usually  put 
upon  the  ground  that  they  are  part  of  the  res  gestae,  and  time  is 
regarded  as  an  important  element  in  determining  the  question. 

"Marion    v.    Chicago    R.    Co.    64  Balding  v.   Andrews    (N.   Dak.)    96 

Iowa,  568,  21  N.  W.  86.  Declarations  N.   W.   305. 

of   a   manager   of   a   theatre   when  "  American    Fur    Co.    v.    United 

preventing    service    of    process    on  States,  2   Pet.    (U.   S.)    358;    United 

an  actor  have  been  held  incompe-  States   v.   Gooding,   12   Wheat.    (U. 

tent   because   not   within    scope    of  S.)    460;    Vicksburg,   &c.   R.   Co.   v. 

employment.     Paulton  v.  Keith,  23  O'Brien,    119   U.   S.    99,    7   Sup.   Ct. 

R.  I.  164,  54  L.  R.  A.  670.  118;   Jones  v.  Jones,  120  N.  Y.  589, 

"Adams   Express   Co.   v.    Harris,  24   N.   E.    1016;    Gott  v.   Dinsmore, 

120  Ind.  73,  16  Am.  St.  315.  Ill   Mass.    45;    Converse   v.    Blum- 

•'  Gilson  V.  Wood,  20  111.  37.  rich,  14  Mich.  109,  90  Am.  Dec.  230; 

"Shafer   v.    Lacock,    168   Pa.    St.  note  in  95  Am.  Dec.  72,  73. 

497,  32   Atl.   44.     See,   also,   Illinois  "^Wiggins    v.    Leonard,    9    Iowa, 

Cent.  R.  Co.  v.  Tronstine,  64  Miss.  194. 

834,  2  So.  255.     But  compare  Mich-  °'Rahm  v.  Deig,  121  Ind.  283,  23 

igan,  &c.  R.  Co.  v.  Carrow,  73  111.  N.   E.    141.     See,   also,   Pittsburgh, 

348;  Marande  v.  Texas,  &c.  R.  Co.  &c.   Glass  Co.   v.  Kerlin  Bros.   Co. 

124  Fed.  42;  Lyman  v.  Southern  R.  122  Fed.  414. 
Co.  132  N.  Car.  721,  44  S.  E.   550; 
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Thus,  in  a  recent  ease,  which  was  an  action  for  injuries  to  a  child 
on  a  street  car  track,  declarations  by  the  motorman  while  his  car  was 
on  the  body  of  the  child  were  held  admissible  as  part  of  the  res 
gesta.^*  There  is  some  conflict  among  the  authorities,  and  in  many 
cases  declarations  made  half  an  hour  or  even  a  few  minutes  after  the 
accident,  have  been  held  inadmissible,"'  while  in  many  other  cases 
declarations  made  at  the  scene  of  the  accident  a  minute  or  two  there- 
after have  been  held  admissible,""  and  in  some  instances,  declarations 
made  half  an  hour  or  more  after  the  accident  have  been  held  ad- 
missible.®' It  is  impossible  to  reconcile  all  the  cases,  but  much  may 
be  done  in  this  direction  by  bearing  in  mind  that,  while  the  element 
of  time  is  usually  of  great  importance,  it  is  not  the  only  element, 
for  the  nature  of  the  declaration,  and  the  circumstances  of  each 
particular  case  must  also  be  considered."' 

§  566.  Same — Eape. — In  cases  of  rape  res  gestae  differs  from  the 
usual  case  since  the  declarations  do  not  have  to  be  made  contempo- 

Ind.  243,  31  N.  B.  180,  32  N.  E.  831, 
19  L.  R.  A.  733,  and  note;  Cleve- 
land v.  Newsome,  45  Mich.  62; 
O'Connor  v.  Chicago,  &c.  R.  Co.  27 
Minn.  166;  Little  Rock,  &c.  R.  Co. 
V.  Leverett,  48  Ark.  333,  3  S.  W. 
50;  Bass  v.  Chicago,  &c.  R.  Co.  42 
Wis.  654,  24  Am.  R.  437;  Brow- 
nell  V.  Pacific  R.  Co.  47  Mo.  239; 
Trumbull  v.  Donahue  (Colo.  App.) 
72  Pac.  684;  Murray  v.  Boston,  &c. 
R.  Co.  72  N.  H.  32,  54  Atl.  289,  61 
L.  R.  A.  495;  McLeod  v.  Ginther's 
Adm'r,  80  Ky.  399;  Alsever  v.  Min- 
neapolis, &c.  R.  Co.  115  la.  338,  88 
N.  W.  841,  56  L.  R.  A.  748. 

"Keyser  v.  Chicago,  &c.  R.  Co. 
66  Mich.  390,  33N.  W.  867;  Wengler 
V.  Missouri  Pac.  R.  Co.  16  Mo.  App. 
493;  Roberts  v.  Port  Blakely  Mill 
Co.  30  Wash.  25,  70  Pac.  Ill;  Min- 
ing Syndicate  Co.  v.  Rogers,  11 
Colo.  6,  16  Pac.  719,  7  Am.  St.  198. 

""  See  for  collection  and  review 
of  authorities  on  this  general  sub- 
ject, note  in  95  Am.  Dec.  73-75; 
note  in  19  L.  R.  A.  733. 


"  Sample  v.  Consolidated  Light  & 
R.  Co.  50  W.  Va.  472,  40  S.  E.  597, 
57  L.  R.  A.  186.  To  same  effect 
and  under  very  similar  facts  is 
Kansas  City,  &c.  R.  Co.  v.  Moles, 
121  Fed.  351,  58  C.  C.  A.  29.  So 
also  Is  Ensley  v.  Detroit,  &c.  R.  Co. 
(Mich.)   96  N.  W.  34. 

"=  Vlcksburg,  &c.  R.  Co.  T. 
O'Brien,  119  U.  S.  99,  citing  numer- 
ous cases;  Luby  v.  Hudson  River 
R.  Co.  17  N.  Y.  131;  Durkee  v. 
Central  Pac.  R.  Co.  69  Cal.  533,  58 
Am.  R.  562;  Williamson  v.  Cam- 
bridge R.  Co.  144  Mass.  148,  10  N. 
E.  790;  Alabama,  &c.  R.  Co.  v. 
Hawk,  72  Ala.  112,  47  Am.  R. 
403;  Hawker  v.  Baltimore,  &c.  R. 
Co.  15  W.  Va.  628,  36  Am.  R.  825; 
McDermott  v.  Hannibal,  &c.  R.  Co. 
73  Mo.  516,  39  Am.  R.  526;  Boone 
V.  Oakland  Transit  Co.  139  Cal.  490, 
73  Pac.  243;  Koenig  v.  Union  Depot 
R.  Co.  173  Mo.  698,  73  S.  W.  637; 
McCowen  v.  Gulf,  &c.  R.  Co. 
(Tex.  Civ.  App.)   73  S.  W.  46. 

"Ohio,  &c.  R.   Co.  V.   Stein,  133 
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raneoTisly  with  the  act.  It  was  a  part  of  the  old  law  that  instant  com- 
plaint in  all  cases  of  violence  was  admitted  and  the  rule  as  to  declara- 
tions in  rape  is  a  survival  of  this  ancient  law.  The  woman  should 
complain  as  soon  as  she  can,  for  it'  is  considered  suspicious  if  she  can- 
not show  that  immediately,  or  at  the  first  opportunity  after  the 
alleged  act  she  reported  and  complained  of  the  violence. 

It  is,  therefore,  proper  that  the  prosecution  should  be  permitted  to 
show  that  she  did  complain,  or  that  the  reasons  for  her  silence  should 
be  shown,  at  least  where  she  is  a  witness,  and  in  the  latter  case  the 
principle  of  corroboration  by  similar  consistent  statements  would 
also  seem  to  justify  the  admission  of  the  complaint,  and  even  of  its 
details,  at  least  where  she  has  been  sought  to  be  impeached.  If  the 
complaint  is  admitted  solely  upon  the  former  ground,  however,  the 
details  are  not  ordinarily  admissible.  A  few  courts  also  treat  the 
complaiat  as  an  exception  to  the  hearsay  rule  and  admissible  as  orig- 
inal evidence,  and  under  this  theory  the  details  are  also  received 
even  though  the  woman  is  not  impeached  or  not  even  a  witness. 

In  some  jurisdictions  it  is  held  that  only  the  fact  of  the  complaint 
should  be  admissible^"  in  the  first  instance.  In  other  jurisdictions  it 
is  held  that  not  only  the  fact  of  the  complaint  should  be  admitted, 
but  also  the  full  details  and  particulars  of  the  statement  as  made 
should  be  received  in  evidence.^"" 

This  latter  view  is  the  English  rule  as  stated  in  a  comparatively 
recent  case."^  The  complainant  was  a  witness  and  gave  her  testimony 
and  then  the  one  to  whom  she  made  complaint  was  permitted  to  say 

"Bacclo  v.  People,  41  N.  Y.  265;  i"  State  v.  Kinney,  44  Conn.  153; 

State  V.  Ivins,  36  N.  J.  L.  233;  Pol-  Johnson    v.    Commonwealth    (Ky.) 

son  v.   State,  137  Ind.   519,   523,   35  61  S.  W.  1005;  Burt  v.  State,  23  Ohio 

N.  E.  907;  Harnett  v.  State,  83  Ala.  St.   394.     In  Hornbeck  v.   State,  35 

40,  3  So.   612;   McMurrin  v.  Rigby,  Ohio   St.   277,   35    Am.    R.    608,   the 

80  Iowa,  322,  45  N.  W.  877;   People  rule  was  declared  that  the  declara- 

v.   Mayes,   66   Cal.   597,  6  Pac.   691;  tions    were    receivable    where    the 

Oakley  v.  State,  135  Ala.  15,  33  So.  complainant    herself    testified,    but 

23;    Bray  v.   State,  131  Ala.   46,   31  they    were    excluded    in    that   par- 

So.'  107;   Ashford  v.  State,  81  Miss,  ticular  case  on  account  of  the  in- 

414,  33  So.  174.    See,  also,  Cooksey  competency  of  the  complainant  as 

V.  State  (Tex.  Civ.  App.)   58  S.  W.  a   witness,    she   being  an   imbecile. 

'  103;    Carter    v.    State    (Tex.    Civ.  To   the    same   effect    are    State  v. 

App.)    70    S.    W.    971;    Harmon    v.  Meyers,  46  Neb.  152,  64  N.  W.  697; 

Territory,  5  Okla.  368,  49  Pac.  55;  Weldon  v.  State,  32  Ind.  81;  Regina 

People   V.    Duncan,    104    Mich.    460,  v.  Megson,  9  C.  &  P.  420. 

62  N.  W.  556.  "'  Regina  v.   Lillyman,   74   L.   T. 

R.  730. 
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what  was  said  shortly  afterwaid,  even  giving  the  name  of  the  per- 
petrator and  all  the  particulars.  The  conflict  among  the  authorities 
is  caused  largely  by  reason  of  the  different  grounds  on  which  the 
various  courts  admit  the  evidence. 

§  667.  Cases  connected  closely  with  the  subject — ^Bankruptcy  and 
other  cases. — There  is  often  a  mistaken  treatment  of  cases  of  bank- 
ruptcy by  test  writers  and  by  the  courts  in  their  opinions ;  and  this 
treatment  of  the  bankruptcy  cases  when  applied  to  other  cases  is  the 
source  of  much  confusion.  For  example,  if  in  a  bankruptcy  case,  a 
declaration  of  the  bankrupt,  made  a  month  after  the  act  of  bank- 
ruptcy, is  admitted  in  evidence  on  the  ground  that  it  is  a  part  of 
the  res  gestae,  it  cannot  readily  be  understood  why  a  declaration 
made,  say  half  an  hour  after  an  accident,  is  not  also  admissible  as  a 
part  of  the  res  gestae.  In  reality,  however,  when  the  principle  is  ex- 
plained, it  will  be  seen  that  there  is  no  conflict.  But  owing  to  some 
characteristics  relating  to  bankruptcy  cases,  which  will  be  presently 
explained,  it  is  best  to  treat  such  cases  in  a  separate  section,  although 
as  part  of  the  general  subject  of  the  res  gestae.^"^ 

Two  characteristics  which  should  be  remembered  in  considering 
bankruptcy  cases  are,  in  some  cases,  the  continuous  nature  of  the 
act,  in  others,  "that  intention  at  one  time  may  be  evidential  of  the 
existence  of  the  same  intention  at  another  time." 

As  to  the  continuous  nature  of  the  act  the  mere  mention  of  the 
doing  of  certain  things  with  intention  to  defraud,  as,  going  away, 
staying  away,  and  other  like  acts  of  bankruptcy  will  suggest  that  they 
may  extend  over  a  long  and  continuous  period  of  time,  and  a  dec- 
laration made  at  any  time  during  the  continuous  period  may  well 
be  considered  a  part  of  the  res  gestae. 

The  declaration  must  be  part  of  the  act — act  of  departing,  staying 
away,  or  keeping  house,  which  is  the  continuous  act  and  intention. 
For  example,  a  letter  written  by  a  bankrupt  while  staying  away, 
stating  that  he  was  obliged  to  stay  at  a  certain  place  for  fear  of 
creditors,  is  admissible  as  part  of  the  act  of  staying  away. 

But  assuming  it  not  to  be  a  continuing  act,  the  statements  made 
at  that  certain  place  might,  nevertheless,  be  admissible,  because 
they  showed  the  intention  at  a  short  time  after  the  act  (the  depart- 
ure), and  from  that  it  might  well  be  inferred  that  the  intention  was 

""^  Many  of  these  cases  might,  in-  them  are,  under  a  separate  chapter, 
deed,  be  well  treated,  as  some  of      See  ante  §  518,  et  seq. 
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the  same  when  the  act  was  done.     So,  if  there  is  a  continuous  in- 
tention and  series  of  acts  the  declarations  axe  admissible. 

If  the  intention  or  fact  of  insolvency  is  proved  declarations  at 
that  time  may  be  admissible,  although  not  accompanying  any  act. 
For  when  motives  or  intention  are  in  question,  and  there  is  a 
continuous  act,  a  declaration  made  at  any  time  during  the  con- 
tinuance of  the  act  is  admissible,  as  declarations  of  a  bankrupt  on 
going  from  and  returning  home.^"^  And  so  the  declarations  of 
persons  made  at  the  time  of  going  and  returning  have  been  received 
as  evidence  of  this  intention,  when  the  issue  related  to  the  domi- 
cile of  the  person;*"*  or  when  it  was  claimed  that  a  debtor  had  ab- 
sconded.*°° 

""Mutual  L.  Ins.  Co.  v.  Hillmon  (Tenn.)   315;   Bateman  v.  Bailey,  5 

145  U.  S.  285;   Bateman  v.  Bailey,  T.  R.  512. 

5   T.    R.    512;    Thomas   v.    Connell,  ^^  Brady   v.    Parker,    67    Ga.    636. 

4  M.  &  "W.  267;   Ridley  v.  Gyde,  9  See,   generally,   State  v.   Hayward, 

Bing.  349,  23  E.  C.  L.  611;  Rawson  62  Minn.  474,  65  N.  W.  63;   Balti- 

V.   Haigh,   9   Moore,  217.     But  see  more,  &c.  R.  Co.  v.  State,  81  Md. 

Lees  v.  Marten,  1  M.  &  Rob.  210.  371,  32  Atl.  201;    State  v.  .Vincent, 

"'Salem  v.  Lynn,  13  Met.  (Mass.)  24  la.  570,  95  Am.  Dec.  753;  Rouch 

544;    The  Venus,   8  Cranch   (U.   S.)  v.   Great  West.  R.  Co.   1  Q.  B.  51, 

253,  278;    Cornville  v.  Brighton,  39  41  E.  C.   L.  432. 
Me.  333;  Carroll  v.  State,  3  Humph. 
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Deeds. 
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ments. 
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611. 

Bills  of  sale. 

620. 

Wills. 

§  568.  The  general  rule. — It  is  a  general  rule  of  wide  application, 
although  not  without  its  limitations  and  so  called  exceptions,  that 
parol  evidence  is  inadmissible  to  contradict  or  vary  the  terms  of  a 
valid  written  contract  or  other  written  instrument  of  a  solemn  and 
conclusive  nature.^  The  general  rule  is  thus  stated  in  Stephen's 
Digest  of  Evidence: 

"When  any  judgment  of  any  court  or  any  other  judicial  or  official 
proceeding,  or  any  contract  or  grant,  or  any  other  disposition  of 
property,  has  been  reduced  to  the  form  of  a  document  or  series  of 
documents,  no  evidence  may  be  given  of  such  judgment  or  proceeding, 
or  of  the  terms  of  such  contract,  grant  or  other  disposition  of  prop- 
erty, except  the  document  itself,  or  of  secondary  evidence  of  its  eon- 
tents  in  cases  in  which  secondary  evidence  is  admissible  under  the 
provisions  hereinbefore  contained.     Nor  may   the  contents   of   any 

Barber,  153  Ind.  322,  53  N.  E.  1014; 
Singer  Mfg.  Co.  v.  Forsyth,  108  Ind. 
334,  9  N.  E.  372;  Best  v.  Sinz,  73 
Wis.  243,  41  N.  W.  169;  Whitworth 
v.  Brown,  85  Wis.  375,  55  N.  W.  422; 
C!ook  V.  First  Nat.  Bank,  90  Mich. 
214,  51  N.  W.  206;  Johnson  v.  Zwei- 
gart  (Ky.),  71  S.  W.  445;  Meres  v. 
Ansell,  3  Wils.  C.  PI.  275;  Adams 
V.  Wordley,  1  M.  &  W.  374,  380; 
Preston  v.  Meroeau,  2  W.  Bl.  1249; 
Coker  v.  Guy,  2  B.  &  P.  565,  569. 
Many  other  authorities  might  be 
cited  to  the  same  effect,  but  a  suffi- 
cient number  to  fully  illustrate  the 
rule  are  cited  in  subsequent  sec- 
tions. 


^Ferguson  Cent.  Co.  v.  Manhat- 
tan Trust  Co.  118  Fed.  791,  795; 
Bast  V.  Bank,  101  U.  S.  93;  The 
Gazelle,  128  U.  S.  474,  484,  9  Sup. 
Ct.  139;  DeWitt  v.  Berry,  134 
U.  S.  306,  10  Sup.  Ct.  536;  Bayard 
V.  Malcolm,  1  Johns.  (N.  Y.)  453; 
Societa,  &c.  v.  Sulzer,  138  N.  Y. 
468,  34  N.  E.  193;  National  Gas- 
light, &c.  Co.  V.  Bixby,  48  Minn. 
323,  51  N.  W.  217;  Stackpole  v.  Ar- 
nold, 11  Mass.  27,  30;  Muhlig  v. 
Fiske,  131  Mass.  110;  Rigdon  v. 
Conley,  141  111.  565,  30  N.  E.  1060; 
Hunt  V.  Gray,  76  la.  268,  270,  41  N. 
W.  14;  Brunson  v.  Henry,  140  Ind. 
455,  39  N.  B.  256;  Diven  v.  Johnson, 
117  Ind.  512,  20  N.  E.  428;  Smith  v. 
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such  document  be  contradicted,  altered,  added  to,  or  varied  by  oral 
evidence."^ 

Eeferring  to  the  interpretation  or  construction  of  documents,  the 
same  author  lays  down  the  following  propositions  which  are  usually 
considered  as  a  part  of,  or  in  connection  with,  the  parol  evidence 
rule: 

"In  order  to  ascertain  the  meaning  of  the  signs  and  words  made 
upon  a  document,  oral  evidence  may  be  given  of  the  meaning  of 
illegible  or  not  commonly  intelligible  characters,  of  foreign,  obsolete, 
technical  and  provincial  expressions,  of  abbreviations  and  of  common 
words  which,  from  the  context,  appear  to  have  been  used  in  a  peculiar 
sense;  but  evidence  may  not  be  given  to  show  that  common  words, 
the  meaning  of  which  is  plain,  and  which  do  not  appear  from  the 
context  to  have  been  used  in  a  peculiar  sense,  were,  in  fact,  so  used. 
If  the  words  of  a  document  axe  so  defective  or  ambiguous  as  to  be 
unmeaning,  no  evidence  can  be  given  to  show  what  the  author  of  the 
document  intended  to  say.  In  order  to  ascertain  the  relation  of  the 
words  of  a  document  to  facts,  every  fact  may  be  proved  to  which 
it  refers,  or  may  probably  have  been  intended  to  refer,  or  which  iden- 
tifies any  person  or  thing  mentioned  in  it.  Such  facts  are  herein- 
after called  the  circumstances  of  the  ease.  If  the  words  of  the  docu- 
ment have  a  proper  legal  meaning,  and  also  a  less  proper  meaning, 
they  must  be  deemed  to  have  their  proper  legal  meaning,  unless  such 
construction  would  be  unmeaning  in  reference  to  the  circumstances 
of  the  case,  in  which  case  they  may  be  interpreted  according  to  their 
less  proper  meaning.  If  the  document  has  one  distinct  meaning  in 
reference  to  the  circumstances  of  the  case,  it  must  be  construed  ac- 
cordingly, and  evidence  to  show  that  the  author  intended  to  express 
some  other  meaning  is  not  admissible.  If  the  document  applies  in 
part,  but  not  with  accuracy  to  the  circumstances  of  the  case,  the  court 
may  draw  inferences  from  those  circumstances  as  to  the  meaning  of 
the  document,  whether  there  is  more  than  one,  or  only  one  thing  or 
person  to  whom  or  to  which  the  inaccurate  description  may  apply. 
In  such  cases  no  evidence  can  be  given  of  statements  made  by  the 
author  of  the  document  as  to  his  intentions  in  reference  to  the  matter 
to  which  the  document  relates,  though  evidence  may  be  given  as  to 
his  circumstances  and  as  to  his  habitual  use  of  language  or  names  for 
particular  places  or  things. 

"If  the  language  of  the  document,  though  plain  in  itself,  applies 

•Stephen's  Dig.  Bv.  Art.  90. 
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equally  well  to  more  objects  than  one,  evidence  may  be  given  both 
of  the  circumstances  of  the  case  and  of  statements  made  by  any  party 
to  the  document  as  to  his  intentions  in  reference  to  the  matter  to 
which  the  document  relates.  If  the  document  is  of  such  a  nature  that 
the  court  will  presume  that  it  was  executed  with  any  other  than  its 
apparent  intention,  evidence  may  be  given  to  show  that  it  was,  in 
fact,  executed  with  its  apparent  intention."' 

§  569.  Nature  of  the  rule. — In  a  recent  case  it  is  sadd  that  "ac- 
cording to  the  modern  and  better  view  the  rule  which  prohibits  the 
modification  of  a  written  contract  by  pai'ol  is  a  rule,  not  of  evi- 
dence, but  of  substantive  law."* 

There  is  much  reason  i^ov  this  view,  and  it  cannot  be  successfully 
contended  that  all  of  the  cases  in  which  parol  evidence  has  been 
excluded  are  based  upon  a  rule  of  evidence  rather  than  a  rule  of 
substantive  law,  for  in  many  of  them  it  is  not  so  much  the  use  of 
the  particular  kind  of  evidence  that  is  forbidden  as  it  is  the  use  or 
availability  of  any  evidence  to  contradict  or  vary  the  written  instru- 
ment. But  there  are  other  cases  in  which  it  may  be  fairly  said 
that  it  is  a  rule  of  evidence  rather  than  of  substantive  law  that 
requires  the  exclusion  of  parol  evidence,^  and  the  entire  subject  is 
usually  treated  in  books  on  evidence  under  the  parol  evidence  rule. 
No  text  book  on  evidence  would  be  considered  complete  without  treat- 
ing the  subject  of  pajol  evidence,  and  it  is  at  least  convenient,  if  not 
strictly  logical,  to  have  the  subject  fully  considered  in  this  connection. 

§  570.  Illustrations  of  the  rule. — Many  illustrations  of  the  rule 
will  be  found  in  subsequent  sections,  but  it  may  be  well  to  refer  to 
a  few  in  this  connection.  Thus,  where  the  parties  have  deliberately 
put  their  engagements  in  writing  in  such  terms  as  to  import  a  legal 
obligation,  without  any  uncertainty  as  to  the  object  or  extent  of  such 
■  engagements,  the  writing  is  presumed  to  contain  the  entire  contract 
and  all  the  prior  and  contemporaneous  negotiations  axe  merged  there- 

°  Stephen's  Dig.  Ev.  art.  91.  affect  the  writing  was  not  neces- 

■•Pitcairn  v.   Philip  Hiss  Co.   125  sarily   conceded   by    the   failure   to 

Fed.   110,  113.     See,  also,  Thayer's  object  at  the  time  it  was  offered. 

Prelim.  Treatise  on  Ev.  390,  et  seq;  citing   Moody   v.   McCown,    39   Ala. 

1  Greenleaf  Ev.    (16th  ed.),   §  350a;  586;    Hamilton  v.   New  York  Cent. 

38  Am.  Law  Reg.  337,  432,  683.     In  R.  Co.  51  N.  Y.  100. 

the  case  referred  to  the  court  also  "  See  Thayer's  Prelim.  Treatise  on 

held    that    the    competency    of    the  Ev.  397,  398,  413,  414,  483. 

evidence,   as   a   matter  of   law,   to 
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in,  and  cannot  be  shown  by  parol  evidence."  So,  it  has  been  held  in- 
admissible to  thus  annex  inconsistent  conditions  or  reservations  to 
a  deed;'  to  show  that  an  unambiguous  quit  claim  deed  was  intended 
to  convey  only  a  particular  title  and  not  the  whole  of  the  grantor's 
existing  interest;^  to  change  a  subscription  contract;"  to  supply  omis- 
sions in  a  will  or  show  that  the  testator  meant  something  different 
from  whal,  its  terms  clearly  imply  ;^"  or  to  vary  and  contradict  a  judi- 
cial record.''^  Again,  in  an  important  English  decision  upon  the  sub- 
ject a  policy  of  insurance  covered  goods  "in  ships  from  Surinam  to 
London,"  snd,  one  of  such  ships  being  lost,  parol  evidence  was  held 
inadmissible  to  show  that  this  particular  ship  was  verbally  excepted 
at  the  time  the  contract  was  made.^^ 


§  571.     Rule  applies  to  what  is 
It  is  said  that  the  law  enters  "as 

"McKinley  v.  Williams,  74  Fed. 
94,  101;  Culver  v.  Wilkinson,  145 
U.  S.  205,  12  Sup.  Ct.  832;  Brown 
V.  Russell,  105  Ind.  46;  Straub  v. 
Terre  Haute,  &c.  R.  Co.  135  Ind. 
458,  35  N.  B.  504;  Buckeye,  &c.  Co. 
V.  Wooley,  &c.  Works,  26  Ind.  App. 
7,  58  N.  E.  1069;  Thompson  v.  Lib- 
bey,  34  Minn.  374,  377,  26  N.  W. 
1;  McCrary  v.  Bristol  Bank,  &c. 
Co.  97  Tenn.  469,  37  S.  W.  543; 
Mead  v.  Steger,  5  Port.  (Ala.)  498; 
Dean  v.  Mason,  4  Conn.  432,  10 
Am.  Dec.  162;  Savercool  v.  Farwell, 
17  Mich.  308;  Herndon  v.  Hender- 
son, 41  Miss.  584;  Packer  v.  Rob- 
erts, 140  111.  671,  29  N.  E.  668. 

'See  post  §   612. 

=  Cauble  v.  Worsham,  96  Tex.  86, 
70  S.  W.  736.  See,  also,  Nlhlein  v. 
Matthews,  172  N.  Y.  154,  64  N.  E. 
792. 

»Mefford  v.  Sell  (Neb.  92 
N.  W.  148.  So  as  to  other  con- 
tracts. Cold  Blast,  &c.  Co.  v.  Kan- 
sas City,  &c.  Co.  114  Fed.  77,  57 
L.  R.  A.  696;  McLeod  v.  Johnson, 
96  Me.  271,  52  Atl.  760;  Liverpool, 
&c.   Co.    V.    T.    M.    Richardson,   &c. 


implied  by  law  as  part  of  contract. 

a  silent  factor"  into  every  contract. 

Co.  11  Okl.  585,  69  Pac.  936,  938. 
See,  also,  as  to  parol  evidence  in 
regard  to  warranty  where  contract 
purports  to  be  complete.  Bullard 
V.  Brewer  (Ga.)  45  S.  B.  711; 
Seitz  V.  Brewers,  &c.  Co.  141  XJ.  S. 
510,  12  Sup.  Ct.  46. 

^°  Abercrombie  v.  Abercrombie,  27 
Ala.  489;  Whitmore  v.  Learned,  70 
Me.  276;  Shearman  v.  Angel,  1 
Bailey  Bq.  (S.  Car.)  35l;  Punk  v. 
Davis,  103  Ind.  281;  Judy  v.  Gil- 
bert, 77  Ind.  96;  Pocock  v.  Reding- 
er,  108  Ind.  573;  Judy  v.  Williams, 
2  Ind.  449;  Rapp  v.  Reehling,  124 
Ind.  36,  23  N.  E.  777;  Priest  v. 
Lackey,  140  Ind.  399,  39  N.  E.  54; 
Sherwood  v.  Sherwood,  45  Wis.  357, 
30  Am.  R.  757;  Higgins  v.  Carl- 
ton,  28   Md.   115,   92   Am.   Dec.   666. 

"See  post  §  618;  also  Russell  v. 
Morgan,  24  R.  I.  134,  52  Atl.  809; 
Pennell  v.  Card,  96  Me.  392,  52  Atl. 
801;  Terre  Haute,  &c.  R.  Co.  v. 
Town  of  Flora,  29  Ind.  App.  442, 
64  N.  E.  648;  Oster  v.  Broe  ,(Ind.), 
64  N.  E.  918;  Spiers  Pish  Co.  v. 
Robbins,  182  Mass.  128,  65  N.  E.  2b. 

"Weston  v.  Emes,  1  Taunt.  115. 
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That  which  is  implied  by  law  becomes  a  part  of  the  written  coatract 
the  same,  in  general,  as  if  it  were  written  therein,  and  if  the  con- 
tract is  thus  made  clear  and  complete  it  can.  no  more  be  varied  or 
contradicted  by  parol  evidence  as  to  the  matter  imported  into  it  by 
law  than  it  can  in  any  other  respect.^^  This  doctrine  is  frequently 
applied  where  a  contract  is  silent  as  to  the  time  of  performance. 
The  general  rule  in  such  cases  is  that  it  must  be  performed  within 
a  reasonable  time  and  that  this  implication  of  law  cannot  be  varied 
by  parol  evidence,^''  although  such  evidence  may  be  admissible  to 
show  what  is  a  reasonable  time.^"     So,  while  there  is  much  conflict 


"Long  V.  Straus,  107  Ind.  94,  6 
N.  E.  123;  Godkin  v.  Monahan,  83 
Fed.  116;  The  Delaware,  14  Wall. 
(U.  S.)  579;  Fawkner  v.  Smith,  &c. 
Co.  88  la.  169',  55  N.  W.  200.  45  Am. 
St.  230;  Llljengren,  &c.  Co.  v.  Mead, 
42  Minn.  420,  44  N.  W.  306;  Powell 
V.  Fraley,  98  Ga.  370,  25  S.  E.  450; 
Joiinson  v.  Glover,  121  111.  283,  12 
N.  E.  257;  Hobbs  v.  Batery,  86  Md. 
70.  37  Atl.  713;  Daly  v.  Kings- 
ton, 177  Mass.  312,  58  N.  B.  1019; 
Barry  v.  Ransom,  12  N.  Y.  462,  464; 
Cauble  v.  Nersham,  96  Tex.  App. 
86,  70  S.  W.  737;  Rector  v.  Bemas- 
china,  64  Ark.  650,  44  S.  W.  222. 
Thus,  in  the  case  of  Long  v.  Straus, 
supra,  it  is  said:  "The  obligation 
Implied  by  law  from  the  language 
employed  is  as  much  a  part  of  the 
contract  as  though  what  the  law 
implies  had  been  fully  expressed 
In  words.  *  *  *  The  law  imported 
into  the  contract  does  not  create  an 
independent  agreement,  but  makes 
the  instrument  express  the  full 
agreement  of  the  parties.  *  *  *  All 
contracts  have  imported  Into  them 
legal  principles  which  can  no  more 
be  varied  by  parol  evidence  than 
the  strongest  and  clearest  ex- 
press stipulations.  We  have  al- 
ready given  one  example,  that  of 
the  days  of  grace  added  by  force 
of   law    to    a   promissory   note.     A 


more  striking  example,  perhaps,  ia 
that  supplied  by  the  contract  of  en- 
dorsement, for,  in  such  cases,  al- 
though not  a  word  more  than  the 
name  of  the  endorser  Is  written, 
the  contract  which  the  law  Implies 
can  not  be  varied  by  parol."  Nor 
Is  parol  evidence  ordinarily  admis- 
sible to  raise  an  implied  contract 
different  frota  that  which  is  clearly 
expressed.  See  Dickson  v.  Zizinia, 
10  C.  B.  602,  70  E.  C.  L.  602;  Roddy 
V.  Fitzgerald,  6  H.  L.  Cas.  823,  856; 
Harrell  v.  Durrance,  9  Fla.  490,  and 
compare  St.  Landry,  &c.  Bank  v. 
Meyers,  52  La.  Ann.  1769,  28  So.  136. 

"  See  Boehm-  v.  Lies,  18  N.  Y.  S. 
577;  Liljengren.  &c.  Co.  v.  Mead, 
42  Minn.  420,  44' N.  W.  306.;  Atwood 
V.  Cobb,  16  Pick.  (Mass.)  227,  26 
Am.  Dec.  657;  Jenkins  v.  Lykes, 
19  Fla.  148;  Stange  v.  Wilson,  17 
Mich.  342;  Coon  v.  Spaulding,  47 
Mich.  162,  10  N.  W.  183;  Blake  Mfg. 
Co.  V.  Jaeger,  81  Mo.  App.  239; 
Thompson  v.  Phelan,  22  N.  H.  339; 
Irish  V.  Dean,  39  Wis.  562;  Greaves 
V.  Ashlin,  3  Campb.  426.  We  are 
not,  of  course,  referring  to  a  case 
in  which  there  has  been  a  waiver 
of  a  new  contract. 

"Cocker  v.  Franklin,  &c.  Co.  1 
Story  (U.  S.)  332,  3  Summ.  (U.  S.) 
530;  Ellis  v.  Thompson,  3  M.  &  W. 
445;   Coates  v.  Sangston,  5  Md.  121. 
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among  the  authorities  and  some  difference  of  opinion  as  to  what  the 
legal  implication  from  a  blank  endorsement  is,  that  implication  can- 
not, ordinarily,  be  Taxied  or  contradicted  by  parol  evidence.^'  Other 
illustrations  are  found  in  cases  in  which  it  is  held  that  an  agreement 
to  perform  an  act  involves  an  undertaking  to  secure  the  necessary 
means  to  perform  it;^'  that  a  bill  of  lading  silent  as  to  place  of  stow- 
age imports  a  contract  to  stow  under  deck  and  parol  evidence  to 
show  an  agreement  to  stow  on  deck  is  not  admissible;^*  that  an  agree- 
ment to  pay  a  certain  sum  imports  or  implies  that  it  shall  be  law- 
ful money  :^®  that  growing  crops  not  reserved  in  a  conveyance  of  land 


"Smythe  v.  Scott,  106  Ind.  245, 
6  N.  E.  145;  Brown  v.  Nichols,  &c. 
Co.  123  Ind.  492,  24  N.  E.  339;  Bank, 
&c.  V.  Dunn,  6  Pet.  (U.  S.)  51; 
Brown  v.  Wiley,  20  How.  (U.  S.) 
442;  Martin  v.  Cole,  104  U.  S.  30; 
Levy,  &c.  Co.  v.  Kauftman,  114  Fed. 
170;  Holt  V.  Moore,  5  Ala.  521;  Day 
v.  Thompson,  65  Ala.  269;  Finley 
T.  Green,  85  111.  535;  Thompson  v. 
McKee,  5  Dak.  172;  Bowler  v. 
Braun,  63  Minn.  32,  65  N.  W.  124; 
Howe  V.  Merrill,  5  Cush.  (Mass.) 
80;  Prescott  Bank  v.  Caverly,  7 
Gray  (Mass.)  217,  66  Am.  Dec.  473; 
Cross  V.  Hollister,  47  Kans.  652,  28 
Pac.  693;  Cochran  v.  Atchison,  27 
Kans.  728.  See,  also,  Jenkins  v. 
Shinn,  55  Ark.  352,  18  S.  W.  240. 
But  see  as  to  endorsement  without 
recourse.  Carroll  v.  Nodine,  41 
Ore.  412,  69  Pac.  51;  and  for  au- 
thorities tending  to  show  that  the 
legal  implication  from  a  hlank  in- 
dorsement may  be  varied  as  be- 
tween the  parties  by  parol  evidence 
see  post  §  616,  and  Jaster  v.  Currie 
(Neb.)    94   N.   W.   995. 

"Godldn  V.  Mooahan,  83  Fed. 
116;  Meekins  v.  Newberry,  101  N. 
Car.  17,  7  S.  E.  655. 

"The  Delaware,  14  Wall.  (U.  S.) 
579.  So  as  to  place  of  delivery 
where  the  law  fixes  the  place.  La 
Farge  v.  Rickert,  5  Wend.  (N.  Y.) 
187,  21  Am.  Dec.  209. 


"Poch  v.  Thomas,  13  Smedes  & 
M.  (Miss.)  11,  51  Am.  Dec.  136; 
Roane  v.  Greene,  24  Ark.  210; 
Stull  V.  Thompson,  154  Pa.  St.  43, 
25  Atl.  890;  Mosher  v.  Rogers,  117 
111.  446,  5  N.  E.  583,  586;  Galena 
Ins.  Co.  V.  Kupfer,  28  111.  332,  81 
Am.  Dec.  284;  Lawrence  v.  Schmidt, 
35  III.  440,  85  Am.  Dec.  371;  Coap- 
stick  v.  Bosworth,  121  Ind.  6,  22 
N.  E.  772;  Stein  v.  Fogarty,  4  Idaho, 
702,  43  Pac.  681.  And  not  merely 
out  of  a  specific  fund.  Gorrell  v. 
Home,  &c.  Ins.  Co.  63  Fed.  371; 
Conner  v.  Clark,  12  Cal.  168,  73 
Am.  Dec.  529;  Tucker  v.  Talbott, 
15  Ind.  114.  See,  also,  Wilson  v. 
Wilson,  26  Ore.  251,  38  Pac.  185; 
Mumford  v.  Tolman,  157  111.  258, 
41  N.  E.  617.  But  see  as  to  con- 
tracts made  in  the  seceding  states 
during  the  war.  Confederate  Note 
Case,  19  Wall.  (XJ.  S.)  548;  Stewart 
V.  Smith,  3  Baxt.  (Tenn.)  231;  Neely 
V.  McPadden,  2  S.  Car.  169;  Mere- 
dith V.  Salmon,  21  Gratt.  (Va.) 
762;  Donley  v.  Tindall,  32  Tex.  43, 
5  Am.  R.  234.  In  Richie  v.  Fra- 
zier,  50  Ark.  393,  8  S.  W.  343,  the 
law  authorized  payment  in  war- 
rants, and  the  rule  was  applied  to 
exclude  parol  evidence  that  pay- 
ment was  to  be  made  only  in 
money. 
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pass  to  the  vendee  and  a  parol  reservation  thereof  cannot  be  shown  ;^* 
and  that  a  quit  claim  deed  operates  upon  whatever  title  the  grantors 
possess  at  the  time  and  an  intention  to  convey  only  a  particular  in- 
terest cannot  be  shown  by  parol.^^ 

§  572.  Rule  not  applicable  to  strangers. — It  has  often  been  laid 
down  in  unlimited  terms  that  the  parol  evidence  rule  is  applicable 
only  in  suits  between  the  parties  to  the  instrument.  It  is  unquestion- 
ably true  that  the  rule  does  not  operate  to  exclude  parol  evidence, 
otherwise  admissible,  in  a  controversy  between  strangers,  or  one  of 
the  parties  and  strangers,  who  are  not  representatives  or  privies  of 
a  party  and  have  no  connection  with  the  instrument,  where  they  are 
not  seeking  to  enforce  it  as  effective  for  their  own  benefit,  or  the  like. 
The  authorities  to  this  effect  are  numerous."^  But  where  one,  al- 
» Brown  v.  Thurston,  56  Me.  126,      187;    Gorton  v.   Rice,  153  Mo.  676, 


96  Am.  Dec.  438;  Fiske  v.  Soule, 
87  Cal.  313,  25  Pac.  430;  Smith  v. 
Price,  39  III.  28,  89  Am.  Dec.  284; 
Gibbons  v.  Dillingham,  10  Ark.  9, 
50  Am.  Dec.  233;  Chapman  v. 
Veach,  32  Kans.  167,  4  Pac.  100; 
Austin  V.  Sawyer,  9  Cow.  (N.  Y.) 
39;  Mcllvaine  v.  Harris,  20  Mo. 
457,  64  Am.  Dec.  196.  But  see 
Heavilen  v.  Heavilen,  29  Ind.  509; 
Kluse  V.  Sparks,  10  Ind.  App.  444, 
36  N.  E.  914;  Hisey  v.  Troutman, 
84  Ind.  115;  Backenstoss  v.  Stehler, 
33  Pa.  St.  251,  75  Am.  Dee.  592; 
Hendrickson  v.  Ivins,  1  N.  J.  Bq. 
562;  Flint  v.  Conrad,  61  N.  Car. 
190,  93  Am.  Dec.  588;  Baker  v.  Jor- 
dan, 3  Ohio  St.  438;  Merrill  v.  Blod- 
gett,   34  Vt.  480. 

^'  Cauble  v.  Worsham,  96  Tex. 
App.  86,  70  S.  W.  736,  But  see  as  to 
limitation  to  particular  title  or  in- 
terest where  the  intention  is  ex- 
pressed in  the  deed.  Plummer  v. 
Gould,  92  Mich.  1,  52  N.  W.  146, 
31  Am.  St.  567.  See  further  in 
support  of  the  general  rule  that 
the  legal  import  can  not  be  con- 
tradicted by  parol  evidence.  La 
Farge  v.  Rickert,  5  Wend.   (N.  Y.) 


55  S.  W.  241;  Jones  v.  Timmons, 
21  Ohio  St.  596;  Fuller  v.  Hap- 
good,  39  Vt.  617;  Baer's  Appeal, 
127  Pa.  St.  360,  18  Atl.  1;  Conner 
V.  Coffin,  22  N.  H.  538;  Hopkins 
V.  St.  Louis,  &c.  R.  Co.  29  Kans. 
544;  Mercantile  Bank  v.  Taylor 
(1893),  A.   C.   317;    Ford  v.   Yates, 

2  M.   &  G.   549,  40  E.   C.  L.  738. 

^''  Hankinson  v.  Vantine,  152  N. 
Y.  20,  46  N.  E.  292;  Lowell  Mfg. 
Co.  V.  Safeguard  Ins.  Co.  88  N.  Y. 
591;  O'Shea  v.  New  York,  &c.  K. 
Co.  105  Fed.  559;  Central  Coal,  &c. 
Co.  V.  George  S.  Good  &  Co.  120 
Fed.  793;  Sigua  Iron  Co.  v.  Greene, 
88  Fed.  207;  Dunn  v.  Price,  112 
Cal.  46,  44  Pac.  354;  Libby  v.  Mt. 
Monadnock,  &c.  Co.  67  N.  H.  587, 
32  Atl.  772;  Walker  v.  State,  117 
Ala.  42,  23  So.  149;  Powell  v. 
Young,  51  Ala.  518;  Northern  As- 
sur.  Co.  V.  Chicago,  &c.  Ass'n,  198 
111.  474,  64  N.  E.  979;  Harts  v. 
Emery,  184  111.  560,  56  N.  E.  865; 
Coleman  v.   Pike   Co.   83   Ala.   326, 

3  So.  755,  3  Am.  St.  746;  Livings- 
ton V.  Stevens  (la.),  94  N.  W.  925; 
Ashley  v.  Ashley,  4  Gray  (Mass.) 
197;    Clark  v.   Houghton,   12   Gray 
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though  not  a  party  to  the  instrument,  bases  his  case  upon  it,  and 
seeks  to  render  it  effective  in  his  favor  as  against  the  other  party  to 
the  action  by  enforcing  a  right  originating  in  the  relation  estab- 
lished by  it,  or  which  is  founded  upon  it,  the  parol  evidence  rule 
applies.^' 

§  573.  Exceptions  and  limitations. — It  is  said  in  a  note  in  Taylor 
on  Evidence^*  that  the  parol  evidence  rule  "applies  only  (1)  between 
the  parties;  (3)  to  exclude  parol  evidence;  (3)  when  the  effect  is 
to  vary,  contradict  or  control;  (4)  when  the  purport  of  the  instru- 
ment has  been  ascertained;  (5) and  provided  it  affirmatively  appears 
that  the  parties  have  intended  to  have  the  instrument  embody  their 
agreement  and  understanding."  This  gives  a  fair  idea,  in  a  general 
way,  of  the  scope  of  the  rule,  or,  rather,  of  the  limits  within  which 
it  may  be  applied;  but  the  statement  is  not  to  be  taken  entirely 
without  qualification,  and  there  are  other  so  called  exceptions  or 
limitations.  Most  of  them,  however,  are  not  true  exceptions.  They 
tend  rather  to  define  the  limits  of  the  rule  or  furnish  illustrations  of 
classes  of  cases  in  which  the  rule  has  no  application.  Thus,  if  the 
writing  is  invalid  so  that  it  never  had  any  legal  effect,  the  rule  has 
no  application,  and  where  its  validity  is  questioned  on  the  ground  of 
fraud,  or  the  like,  parol  evidence  going  to  that  question  is  generally 
admissible.  So,  if  the  writing  is  incomplete  and  not  intended  to 
embody  the  entire  contract,  or  where  the  contract  is  partly  in  parol 
and  is  therefore  regarded  as  an  oral  contract,  parol  evidence  may  be 
admissible  as  not  within  the  rule.*     The  most  comprehensive  state- 

(Mass.)  38;  Plainfleld  First  Nat.  141  III.  116,  30  N.  E.  346,  33  Am.  St. 
Bank  v.  Dunn,  55  N.  J.  L.  404,  27  290,  293;  Minneapolis,  &c.  R.  Co.  v. 
Atl.  908;  Burns  v.  Thompson,  91  Home  Ins.  Co.  55  Minn.  236,  242, 
Ind.  146;  Hubbard  v.  Harrison,  38  56  N.  W.  815,  22  L.  R.  A.  390;  Sayre 
Ind.  323;  Bruce  v.  Roper  Lumber  v.  Burdick,  47  Minn.  367,  50  N.  W. 
Co.  87  Va.  381,  13  S.  B.  153,  24  Am.  245;  Wodock  v.  Robinson,  148  Pa.  St.. 
St.  657;  Highstone  v.  Burdette,  61  503,  24  Atl.  73;  Schneider  v.  Kirk- 
Mich.  54;  National  Car,  &c.  v.  Cy-  pa  trick,  80  Mo.  App.  145;  Selchow 
clone,  &c.  Co.  49  Minn.  125,  51  N.  W.  v.  Stynnes,  26  Hun  (N.  Y.)  145.  See 
657;  Strader  v.  Lambeth,  7  B.  Men.  also  Clow  v.  Brown,  134  Ind.  287. 
(Ky.)  589;  Rex  v.  Cheadle,  3  Bam.  "2  Taylor's  Ev.  (Chamberlayne's 
&  Adol.   833.     As  shown  by  these  Ed.)  808,  n.  1. 

authorities,     neither    the    stranger  *In  Thomas   v.   Scutt,   127   N.   Y. 

nor  a  party,  as  between  himself  or  133,   137,   138,   27  N.  E.   961,  these 

the    stranger.   Is   precluded   by   the  are   treated    as    the    two   principal 

rule  from  showing  the  actual  facts,  real    exceptions    to    the    rule,    the 

"  Schultz    V.    Plankinton    Bank,  court  saying:    "The  real  exceptions 
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ment  of  limitations  and  exceptions,  or  matters  that  may  be  proved, 
notwithstanding  the  parol  evidence  rule  is  that  found  in  Stephen's 
Digest  of  Evidence,  as  follows: 

"Fraud,  intimidation,  illegality,  want  of  due  execution,  want  of 
capacity  in  any  contracting  party,  the  fact  that  it  is  wrongly  dated, 
want  or  failure  of  consideration,  or  mistake  in  fact  or  law,  or  any 
other  matter  which,  if  proved,  would  produce  any  effect  upon  the 
validity  of  any  document,  or  of  any  part  of  it,  or  which  would 
entitle  any  person  to  any  judgment,  decree,  or  order  relating  thereto. 
The  existence  of  any  separate  oral  agreement  as  to  any  matter  in 
which  a  document  is  silent,  and  which  is  not  inconsistent  with  its 
terms,  if  from  the  circumstances  of  the  case  the  court  infers  that  the 
parties  did  not  intend  the  document  to  be  a  complete  and  final  state- 
ment of  the  whole  of  the  transactions  between  them.  The  existence 
of  any  separate  oral  agreement,  constituting  a  condition  precedent 
to  the  attaching  of  any  obligation  under  any  such  contract,  grant  or 
disposition  of  property.  The  existence  of  any  distinct  subsequent 
oral  agreement,  to  rescind  or  modify  any  such  contract,  grant,  or 
disposition  of  property,  provided  that  such  agreement  is  not  invalid 
under  the  statute  of  frauds,  or  otherwise.  Any  usage  or  custom  by 
which  incidents  not  expressly  mentioned  in  any  contract  are  annexed 
to  contracts  of  the  description;  unless  the  annexing  of  such  incident 
to  such  contract  would  be  repugnant  to,  or  inconsistent  with,  the 
express  terms  of  the  contract.  Oral  evidence  of  a  transaction  is  not 
excluded  by  the  fact  that  a  documentary  memorandum  of  it  was 
made,  if  such  memorandum  was  not  intended  to  have  legal  effect  as 
a  contract,  or  other  disposition  of  property.  Oral  evidence  of  the 
existence  of  a  legal  relation  is  not  excluded  by  the  fact  that  it  has 
been  created  by  a  document,  when  the  fact  to  be  proved  is  the  exist- 
ence of  the  relationship  itself,  and  not  the  terms  on  which  it  was 
.established  or  is  carried  on.  The  fact  that  a  person  holds  a  public 
office  need  not  be  proved  by  the  production  of  his  written  or  sealed 
appointment  thereto,  if  he  is  shown  to  have  acted  in  it."''^ 

may  be  grouped  into  two  classes,  the  written  instrument  as  existing 

the   first   ol   which   includes   those  and  valid,  but  regard  it  as  inc'om- 

cases  in  which  parol  evidence  has  plete,  either  obviously,  or  at  least 

been    received    to    show    that    that  possibly,  and  admit  parol  evidence 

which    purports    to    be    a    written  not  to  contradict  or  vary,  but  to 

contract  is  in  fact  no  contract  at  complete   the   entire   agreement  of 

j^jj    *   •   *     rpjjg  second  class  em-  which  the  writing  was  only  a  part." 

braces  those  cases  which  recognize  "Stephen's  Dig.  Ev.  Art.  91. 
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§  574.  Existence  and  validity  of  the  contract. — The  parol  evi- 
dence rule  presupposes  the  existence  of  a  valid  written  contract,  and 
when  the  execution  of  the  contract  is  the  very  question  in-  issue  the 
rule  does  not  apply  to  that  issue.  In  other  words,  parol  evidence  is 
not  rendered  inadmissible  by  the  rule  when  it  relates  to  the  execu- 
tion, delivery  or  authenticity  of  the  alleged  written  contract  in 
question.^®  It  is  frequently  necessary  to  show  the  execution,  deliv- 
ery or  acceptance  of  the  contract  by  parol,  and  the  time,  place  and 
circumstances  of  its  execution  may  usually  be  thus  shown  as  in- 
dependent facts  in  support  of  the  existence  and  validity  of  the  con- 
tract and  not  as  contradicting,  adding  to  or  varying  its  terms.^^ 
Thus,  it  has  been  held  that  parol  evidence  is  admissible  to  show  that  an 
instrument  purporting  to  be  signed  by  one  person  for  another  was 
written  and  signed  in  the  presence  of  the  latter  and  at  his  request.^' 
So,  ordinarily,  where  the  validity  of  the  contract  depends  upon  the 
authority  of  an  agent  his  authority  may  be  shown  by  parol.^' 

§  575.  Invalidity  of  contract. — As  suggested  in  the  last  preced- 
ing section,  in  order  for  the  rule  to  operate,  there  must  be  a  valid 
writing,  and  where  the  immediate  issue  is  as  to  whether  there  is  or 
was  a  valid  writing  covering  the  contract,  to  exclude  oral  testimonj^ 

==Verzan    v.    McGregor,    23    Cal.  Philomath    College   v.    Hartters,    6 

339;    Relph  v.    Gist,   4   McCord    (S.  Ore.    158,    25    Am.    R.    510;    Harris 

Car.)    267;    Uhl   v.   Moorhouse,    137  v.   Doyle,  130  Mich.  470,   90  N.  W. 

Ind.  445,  37  N.  B.  366;  Bank  of  N.  293;    Huntoon  v.  O'Brien,  79  Mich. 

A.  V.  Embury,  21  How.  Pr.  (N.  Y.)  231,  44  N.  W.  601.     So,  a  legal  re- 

14;  Printup  v.  Mitchell,  17  Ga.  558,  lation  may  be  thus  shown,  such  as 

63  Am.  Dec.  258;  Mitchell  v.  Allen,  the  fact  of  partnership,  but  not  the 

69  Tex.  App.   70;   Lennon  v.  Good-  terms    of   the   instrument.     Widdi- 

speed,  89  111.  438.  field  v.  Widdlfield,  2  Binney   (Pa.) 

"See   Plunkett  v.    Dillon,   4   Del.  245;    Cutler  v.  Thomas's  Estate,  25 

Ch.  198;  Wilbur  v.  Stoepel,  82  Mich.  Vt.  73;  Alderson  v.  Clay,  1  Starkie, 

344,  46  N.  W.  724,  21  Am.  St.  568;  327;  and  see  Rex  v.  Holy  Trinity,  7 

Cheney  v.  Barge,   26  111.  App.   182.  B.  &  C.  611. 

See   also  Abercrombie  v.  Bradford,  "'  Morton  v.   Murray,   176   111.    54, 

16  Ala.  560;  Rapley  &  Co.  v.  Price,  51  N.  E.  767,  43  L.  R.  Q.  529.     See 

&c.  Col  4  Eng.  (9  Ark.)  428;  Pacific  also  Cain  v.  Mack,  33  Tex.  135. 

Iron   Works   v.   Newhall,   34   Conn.  ^Bank   of  N.   A.   v.   Embury,   21 

67    (verbal    acceptance    of    written  How..    Pr.    (N.    Y.)    14;    Mechanics' 

proposal.)     Chandler  v.  Morey,  195  Bank  v.  Bank,  &c.  5  Wheat.  (U.  S.) 

111.    596,    63    N.    E.    512;    Boulevard  326;  City  of  Chicago  v.  Gage,  95  111. 

Globe,  &e.  Co.  v.  Kern,  &c.  Co.  67  593,    35    Am.    R.     182;     Coulter    v. 

N.  J.  L.  279,  51  Atl.  704;   Western,  Blatchley,  51  W.  Va.   163,  41  S.  E. 

&c.  Co.  V.  Kilderhouse,  87  N.  Y.  430;  133. 
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bearing  an.  that  issue  would  be  to  beg  the  question.*"  The  rule  is, 
therefore,  not  infringed  by  the  admission  of  parol  evidence  showing 
that  the  writing  never  had  any  legal  existence  or  binding  force.'' 
Thus,  as  hereafter  shown,  such  evidence  is  often  admissible  iu  cases 
of  fraud,  duress  and  mistake.  So,  it  may  be  shown  in  proper  cases, 
that  the  instrument  was  never  in  fact  executed,  that  there  was 
a  want  of  power  to  execute  it,'^  or  that,  although  placed  in  the  hands 
of  the  other  party,  it  was  not  delivered  so  as  to  bind  the  parties.'* 
So,  it  has  been  held  that  parol  evidence  is  admissible  to  show  that  a 
writing,  although  signed,  was  not  to  be  binding  until  the  approval'* 
'"  Bank  of  B.  N.  A.  v.  Cooper,  137      42   53   Am.   R.   450;    State  v.   Cass, 


U.  S.  473,  11  Sup.  Ct.  168;  Kala- 
mazoo Novelty,  &c.  Works  v.  Ma- 
calister,  40  Mich.  84;  White  v. 
Kahn,  103  Ala.  308,  315,  15  So.  595; 
Curry  v.  Colbum,  99  Wis.  319,  74 
N.  W.  778,  67  Am.  St.  860;  Thomas 
v.  Barnes,  156  Mass.  581,  31  N.  B. 
683;  Edwards,  &c.  Co.  v.  Baker,  3 
N.  Dak.  170,  54  N.  W.  1026;  Flowers 
V.  Fletcher,  40  W.  Va.  103,  20  S.  E. 
870. 

"Corbin  v.  Sistrunk,  19  Ala.  203; 
White  V.  Kahn,  103  Ala.  308,  15  So. 
595;  Dyer  v.  Brogan,  70  Cal.  136,  11 
Pac.  589;  Barle  v.  Rice,  111  Mass. 
17;  Cross  v.  Nat.  Fire  Ins.  Co.  132 
N.  Y.  133,  30  N.  B.  390;  Guerson 
V.  Goforth,  9  la.  247;  Johnson  v. 
Smith,  165  Pa.  St.  195,  30  Atl.  675; 
Wilbur  V.  Stoepel,  82  Mich.  344,  46 
N.  W.  724,  21  Am.  St.  568;  Faunce 
V.  State,  &c.  Co.  101  Mass.  279; 
Ware  v.  Allen,  128  U.  S.  590,  9  Sup. 
Ct.  174;  Wheeler  &  W.  Mfg.  Co. 
v.  Briggs  (Tex.)  18  S.  W.  555;  Web- 
ster V.  Smith,  72  Vt.  12,  47  Atl.  101; 
I  Brewster  v.  Reel,  74  la.  506,  38  N. 
W.  381;  Pym  v.  Campbell,  6  Bl.  & 
Bl.  370;  Lindley  v.  Lacey,  17  C.  B. 
(N.  S.)  578;  Murray  v.  Stair,  2  B.  & 
C.  82;  Nicholls  v.  Nicholls,  Prerog. 
Ct.  Am.  Reg.  1814,  p.  278;  King  v. 
Woodbridge,  34  Vt.  565;  Black  v. 
Wilmington,  &c.  R.  Co.  92  N.  Car. 


52  N.  J.  L.  77,  18  Atl.  972. 

"  Sherman  v.  Buick,  93  U.  S.  208 
Rennick  v.  Sandford,  118  Mass.  102 
Joerdens  v.   Schrimpf,   77  Mo.   383 
Saudek    v.    Tennessee,    &c.    Co.    1 
Baxt.   (Tenn.)   289. 

="  Curry  v.  Colburn,  99  Wis.  319, 
74  N.  W.  778,  67  Am.  St.  860;  Jor- 
dan V.  Davis,  108  111.  336;  Price  v. 
Hudson,  125  111.  284,  17  N.  B.  817; 
Roberts  v.  Jackson,  1  Wend.  (N. 
Y.)  478;  Whitford  v.  Laidler,  94 
N.  Y.  145,  46  Am.  R.  13,  1; 
Brackett  v.  Barney,  28  N.  Y.  333; 
Reichart  v.  Wilhelm,  83  la.  510,  50 
N.  W.  19;  Cuthrell  v.  Cuthrell,  101 
Ind.  375;  Black  v.  Sharkey,  104  Cal. 

279,  37  Pac.  939;  Scaife  v.  Byrd,  39 
Ark.  568;  Branson  v.  Oregonian  R. 
Co.  11  Ore.  161,  2  Pac.  86;  Clark  v. 
Gifford,  10  Wend.  (N.  Y.)  310; 
United  States  v,  Leffler,  11  Pet.  (U. 
S.)  86;  McFarland  v.  Sikes,  54  Conn. 
250,  7  Atl.  408.- 

"Ware  v.  Allen,  128  U.  S.  590, 
9  Sup.  Ct.  174;  Burke  v.  Dulaney, 
153  U.  S.  228,  14  Sup.  Ct.  816; 
Tug  R.  C.  &  S.  Co.  v.  Brigel,  86 
Fed.  818;  Cleveland  Ref.  Co.  v. 
Dunning,  115  Mich.  238,  73  N.  W. 
239;  Wallis  v.  Littell,  11  C.  B.  (N. 
S.)  369;  Pym  v.  Campbell,  6  EI.  & 
Bl.  370.  In  the  case  last  cited,  it 
is  said  by  Earle,  J.: "If  it  be  proved 
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or  signature*"  of  another  person  was  obtained.  But  these  cases  must 
be  carefully  distinguished  from  those  in  which  it  is  conceded  that 
there  is  a  legal  written  contract,  and  the  effort  is  to  show  some  parol 
limitation  or  condition  subsequent.'"  Parol  evidence  may  also  be 
admitted,  in  a  proper  case,  where  the  writing  is  attacked  as  illegal 
and  in  violation  of  law,"  or  to  show  that  the  party  alleged  to  have 


that  in  fact  the  paper  was  signed 
with  the  express  intention  that  it 
should  not  be  an  agreement,  the 
other  party  cannot  fix  it  as  an 
agreement  upon  those  signing.  The 
distinction  in  point  of  law  is,  that 
evidence  to  vary  the  terms  of  an 
agreement  in  writing  is  not  ad- 
missible, but  evidence  to  show  that 
there  is  not  an  agreement  at  all  is 
admissible." 

"Pawling  v.  United  States,  4 
Cranch,  219;  Butler  v.  Smith,  35 
Miss.  457;  State  v.  Wallis,  57  Ark. 
64,  20  S.  W.  811;  Robertson  v.  Row- 
ell.  158  Mass.  94,  32  N.  E.  898; 
Kelly  v.  Oliver,  113  N.  Car.  442,  18 
S.  E.  698;  Manufacturers'  Furn.  Co. 
V.  Kremer,  7  S.  Dak.  463,  64  N.  W. 
528;  Oilman  v.  Gross,  97  Wis.  224, 
72  N.  W.  885.  See  also  Wilson  v. 
Powers,  131  Mass.  539;  Reynolds 
V.  Robinson,  110  N.  Y.  654,  18  N.  B. 
127;  Blewitt  v.  Boorum,  142  N.  Y. 
357,  37  N.  E.  119;  Higgins  v.  Ridg- 
way,  153  N.  Y.  130,  47  N.  B.  32; 
Isham  V.  Cooper  (N.  J.  L.)  39  Atl. 
760;  Merchant's  Nat.  Bank  v. 
McAnulty  (Tex.)  31  S.  W.  1091; 
Black  V.  Sharkey,  104  Cal.  279,  37 
Pac.  939.  But  compare  Beard  v. 
Boylan,  59  Conn.  181,  22  Atl.  152; 
Van  Bokkelen  v.  Taylor,  62  N.  Y. 
105. 

"Mumford  v.  Tolman,  157  III.  258, 
41  N.  B.  617;  Murchie  v.  Peck,  160 
111.  175,  43  N.  E.  356;  Stein  v.  Fog- 
arty,  4  Idaho,  702,  43  Pac.  681;  First 
Nat.  Bank  v.  Foote,  12  Utah,  157,  42 


Pac.  205;  Altman  v.  Anton,  91  la. 
612,  60  N.  W.  191;  Jamestown  Bus- 
iness, &c.  Ass'n  V.  Allen,  172  N.  Y. 
291,  296,  64  N.  E.  952;  Van  Etten  v. 
Howell,  40  Neb.  850,  59  N.  W.  389; 
Nebraska,  &c.  Ass'n  v.  Townley, 
46  Neb.  893,  65  N.  W.  1062;  Bryan 
V.  DufE,  12  Wash.  233,  40  Pac.  936; 
Van  Syckel  v.  Dalrymple,  32  N.  J. 
Bq.  233;  Wilson  v.  Wilson,  26  Ore. 
251,  38  Pac.  185;  Shea  v.  Leisy,  85 
Fed.  243;  Northern  Trust  Co.  v. 
Hiltgen,  62  Minn.  361,  64  N.  W. 
909;  Trustees,  &c.  v.  Hoffman,  95 
Mo.  App.  488,  69  S.  W.  474.  So  of 
course,  there  may  be  some  ele- 
ment of  estoppel  or  the  like  that 
would  preclude  the  introduction  of 
such  evidence  in  a  certain  case, 
especially  as  against  third  per- 
sons. 

"St.  Louis  Wire,  &c.  Co  v.  Con- 
solidated, &c.  Co.  46  Kans.  773,  779, 
27  Pac.  118;  Friend  v.  Miller,  52 
Kans.  139,  34  Pac.  397,  39  Am.  St. 
340;  Daw  v.  Niles  (Cal.)  33  Pac. 
1114;  Sanger  v.  Miller,  26  Tex.  Civ. 
App.  Ill,  62  S.  W.  425;  Groesbeck 
V.  Marshall,  44  S.  Car.  538,  22  S.  E. 
743;  Scott  v.  Lloyd,  9  Pet.  (U.  S.) 
418;  Levy  v.  Brown,  11  Ark.  16; 
Grayson  v.  Brooks,  64  Miss.  410; 
Wilhite  V.  Roberts,  4  Dana  (Ky.) 
172;  Rosenbaum  Bros  v.  Levitt,  109 
la.  292,  80  N.  W.  393;  Stackpole 
V.  Arnold,  11  Mass.  27,  6  Am.  Dec. 
150;  Martin  v.  Clarke,  18  R.  I. 
389,  5  Am.  R.  586;  Rex  v. 
Northwingfield,  1  B.  &  Ad.  712,  20 
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executed  it  was  incapable  of  binding  himself,  either  by  reason  of 
some  legal  impediment  or  from  actual  imbecility  or  lack  of  reason.*' 

§  576.    Incomplete  agreements — Part  written  and  part  parol. — 

A  contract  partly  in  writiog  and  partly  oral  is  generally  regarded 
as  a  parol  contract  to  which  the  parol  evidence  rule  does  not  apply.*' 
If  the  writing  does  not  purport  to  be  complete,  but  is  a  mere  mem- 
orandum*" or  merely  purports  to  contain  some  of  the  stipulations 
between  the  parties,  parol  evidence  is  clearly  admissible  to  show  such 


E.  C.  L.  741;  Collins  v.  Blantern,  2 
Wils.  341,  347,  1  Smith  Lead.  Cas. 
154,  16S  and  note.  But  see  as  to 
collateral  undertaking  to  do  an  un- 
lawful act.  Irvin  v.  Irvin,  169  Pa. 
St.  547,  32  Atl.  445;  Walton  Co.  v. 
Powell,  94  Ga.  646,  19  S.  E.  989. 

"Van  Valkenburg  v.  Rouk,  12 
Johns.  (  N.  Y.)  337;  Louisafia  State 
Bank  v.  Rowell,  7  Mart.  N.  S.  (La.) 
341;  Bruner  v.  Threadgill,  88  N. 
Car.  361;  Grant  v.  Thompson,  4 
Conn.  203,  10  Am.  Dec.  119;  Dan 
V.  Clark,  10  N.  J.  L.  258;  Mitchell 
v.  Kingman,  5  Pick.  (Mass.)  431; 
Rice  V.  Peet,  15  Johns.  (N.  Y.)  503; 
Barrett  v.  Buxton,  2  Aik.  (Vt.)  167; 
(drunkenness) ;  Seymour  v.  De  Lan- 
cy,  3  Cow.  (N.  Y.)  445,  51G.  Web- 
ster V.  Woodford,  3  Day  (Conn.) 
90.  See  also  Trambly  v.  Rieard, 
130  Mass.  259;  Foye  v.  Patch,  132 
Mass.  105;  The  Tarquln,  2  Low 
(Fed.  Cas.  No.  13755)  358;  Lord  v. 
American  Mut.  &o.  Ass'n,  89  Wis. 
19,  61  N.  W.  293,  26  L.  R.  A.  741. 
But  compare  President,  &c.  v.  Cav- 
erly,  7  Gray  (Mass.)  217,  66  Am. 
Dec.  473. 

='Tomlinson  v.  Briles,  101  Ind. 
538,  1  N.  E.  63;  Louisville,  &c.  R. 
Co.  V.  Reynolds,  118  Ind.  170,  20  N. 
E.  711;  Stag.  v.  Compton,  81  Ind. 
171;  Selig  v.  Rehfuss,  195  Pa.  St. 
200,  45  Atl.  919;  Schwab  v.  Ginking- 
er,  181  Pa.  St.  8,  37  Atl.  125;  Knowles 


V.  Rogers,  27  Wash.  211,  67  Pac.  572; 
Lafltte  V.  Shawcross,  12  Fed.  519; 
Harman  v.  Harman,  70  Fed.  894; 
Bacon  v.  The  Poconoket,  70  Fed. 
640  (criticised  in  Godkin  v.  Mona- 
han,  83  Fed.  116,  119);  Mann  v. 
Smyser,  76  III.  365;  Wood  v.  Wil- 
liams, 142  111.  269,  276,  31  N.  E.  681; 
Ballston  Spa  Bank  v.  Marine  Bank, 
16  Wis.  120;  Chapin  v.  Dobson,  78 
N.  Y.  74;  Bruce  v.  Pearsall,  59  N.  J. 
L.  62,  34  Atl.  982;  Harris  v.  Rickett, 
4  Hurl.  &  N.  1.  In  other  words, 
where  the  original  contract  was 
verbal  and  entire,  and  a  part  of  It 
only  is  reduced  to  writing,  the 
parol  evidence  rule  does  not  apply 
to  prevent  the  entire  contract  from 
being  shown. 

"Bill  of  parcels:  Atwater  v. 
Clancy,  107  Mass.  369,  375;  Grant 
V.  Frost,  80  Me.  202,  204,  13  Atl.  881; 
Filkins  v.  Whyland,  24  N.  Y.  338, 
341;  Harris  v.  Johnston,  3  Cranch 
(U.  S.)  311;  Palmer  v.  Lawrence, 
72  Vt.  4,  47  Atl.  159.  Order  for  goods 
not  containing  complete  terms: 
Morehead  v.  Murray,  31  Ind.  418, 
421;  Palmer  v.  Roath,  86  Mich.  602, 
49  N.  W.  590;  Tufts  v.  Hunter,  63 
Minn.  464,  65  N.  W.  922.  Entries 
in  account  books:  Mack  v.  Adler, 
22  Fed.  570;  Chapin  v.  Cambria. 
&C.  Co.  145  Pa.  St.  478,  22  AU.  1041; 
Swift  V.  Pierce,  13  Allen  (Mass.) 
136;  Robinson  v.  Moulder,  81  Mich. 
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additional  stipulations  as  are  not  inconsistent  with  the  writing.*"^ 
But  most  of  the  authorities,  while  admitting  that  extrinsic  evidence 
is  admissible,  whai  not  inconsistent  with  the  writing,  where  the  con- 
tract appears  to  be  a  mere  incomplete  memorandum  or  to  be  partly  in 
writing  and  partly  in  parol,  draw  a  distinction  and  hold  that  it  is 
only  admissible  when  that  part  of  the  contract  sought  to  be  thus 
established  relates  to  some  matters  about  which  the  writing  is  silent, 
and  that  if  the  proposed  evidence  is  in  any  way  inconsistent  with  the 
terms  of  the  writing  such  evidence  is  inadmissible.*^  "Two  things," 
it  is  said  by  the  New  York  Court  of  Appeals,  "are  essential  to  bring 
a  case  within  this  class.  1.  The  writing  must  not  appear  upon  in- 
spection to  be  a  complete  contract,  embracing  all  the  particulars 


75,  45  N.  W.  505;  Park  v.  Miller, 
27  N.  J.  Li.  338;  Rice  v.  Heath,  39 
Cal.  609.  But  see  Wiener  v.  Whip- 
ple, 53  Wis.  298,  40  Am.  R.  775. 

"  Hutchinson  Mfg.  Co.  v.  Pinch, 
107  Mich.  12,  64  N.  W.  729;  Frank- 
lin Co.  V.  Layman,  145  111.  138,  33 
N.  E.  1094;  Sayre  v.  Wilson,  86  Ala. 
151;  Guidery  v.  Green,  95  Cal.  630, 
30  Pac.  786;  Macdonald  v.  Dana, 
154  Mass.  152,  27  N.  E.  993;  Kreuz- 
berger  v.  Wingfleld,.  96  Cal.  251,  31 
Pac.  109;  Kurd  v.  Bovee,  134  N.  Y. 
595.  31  N.  E.  624;  Thomas  v.  Nel- 
son, 69  N.  Y.  118;  Brigg  v.  Hilton, 
99  N.  Y.  517,  52  Am.  R.  63; 
Singer  Mfg.  Co.  v.  Forsyth,  108  Ind. 
334,  338,  9  N.  E.  372;  Burton  v. 
Morrow,  133  Ind.  221,  227,  32  N.  E. 
921;  Gould  v.  Boston,  &c.  Co.  91 
Me.  214,  39  Atl.  554;  Hadley  v. 
Clinton  Co.  13  Ohio  St.  502,  82  Am. 
Dec.  454;  O'Neil  v.  Grain,  67  Mo. 
250;  Powell  v.  Thompson,  80  Ala. 
51;  Allen  v.  Pink,  4  Mees.  &  W.  140. 
As  to  oral  evidence  of  time  of  pay- 
ment where  contract  is  silent,  see 
Morton  v.  Clark,  181  Mass.  134,  63 
N.  E.  409;  Block,  &c.  Co.  v.-Metz- 
ger,  70  Ark.  232,  65  S.  W.  929.  As 
to  oral  evidence  admitted  to  show 
amount  to  be  paid,  see  Howell  v. 


Denton,  (Tex.  Civ.  App.)  68  S.  W. 
1002;  Ireland  v.  Spickard,  95  Mo. 
App.  53,  68  S.  W.  748;  Sayre  v.  Wil- 
son, 86  Ala.  151.  In  De  Lasalle  v. 
Guilford  (1901)  70  L.  J.  K.  B.  533, 
84  Law  T.  549,  a  parol  warranty 
was  held  collateral  to  a  lease  and 
admissible  in  evidence  where  the 
lease  was  silent.  See  also  Chapin 
V.  Dobson,  78  N.  Y.  74,  34  Am.  R. 
512;  Hahn  v.  Doolittle,  18  Wis.  196, 
86  Am.  Dec.  757. 

"Fawkner  v.  Smith,  &c.  Co.  88 
la.  169,  55  N.  W.  200,  45  Am.  St.  230; 
Blair  v.  Buttolph,  72  la.  31,  33  N. 
W.  349;  West  v.  Kelly,  19  Ala.  353, 
54  Am.  Dec.  192;  Thomas  v.  Scutt, 
127  N.  Y.  133,  138,  27  N.  E.  961; 
Hutchinson  Mfg.  Co.  v.  Pinch,  107 
Mich.  12,  64  N.  W.  729;  Jeffrey  v. 
Walton,  1  Stark.  213.  See  also 
Whatley  v.  Reese,  128  Ala.  500,  29 
So.  606;  Baltimore,  &c.  S.  Co.  v. 
Brown,  54  Pa.  St.  77;  Howe  v.  Han- 
sen, 56  Minn.  43,  46,  57  N.  W.  315; 
Gardner  v.  Mathews,  81  Mo.  627; 
Chamberlain  v.  Lesley,  39  Fla.  452, 
22  So.  736;  Taylor  v.  Hunt,  118  N. 
Car.  168,  24  S.  E.  359;  and  dissent- 
ing opinion  in  Harman  v.  Harman, 
70  Fed.  894. 
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necessary  to  make  a  perfect  agreement  and  designed  to  express  the 
whole  arrangement  between  the  parties,  for  in  such  a  case  it  is  con- 
clusively presumed  to  embrace  the  entire  contract;  3.  The  parol  evi- 
dence must  be  consistent  with,  and  not  contradictory  of,  the  written 
instrument."*^  The  question  as  to  whether  the  writing  is  the  com- 
plete contract  of  the  parties  is  usually  determined  from  the  writing 
itself,**  but  it  may,  we  think,  at  least  in  case  of  ambiguity  and  doubt- 
ful completeness,  be  read  in  the  light  of  surrounding  circumstances, 
and  if,  when  so  read,  it  is  apparent  that  it  does  not  contain  all  the 
stipulations  of  the  parties  and  does  not  embody  their  entire  contract, 
parol  evidence  is  admissible,  in  a  proper  case,  to  bring  the  entire 
contract  before  the  court.*" 

§  577.  Writing  brought  in  collaterally. — In  cases  between  stran- 
gers the  writing  is  usually  brought  in  only  collaterally,  and  this 
might,  of  itself,  be  considered  as  sufi&cient  to  prevent  the  application 
of  the  rule.  Even  as  between  the  parties,  if  the  writing  is  merely 
collateral  and  is  introduced  only  as  an  admission  or  evidence  of  a  fact 
and  not  as  evidence  of  the  contract  or  right,  the  parol  evidence  rule 
does  not  apply,  and  the  writing  may  generally  be  explained  by  parol 
evidence.*"  Thus,  a  letter  written  by  one  of  the  parties  which  does 
not  constitute  part  of  the  contract  in  question  may  be  so  explained.*' 

"Thomas  v.  Scutt,  127  N.  Y.  133,  S.)  19;  Noble  v.  Epperly,  6  Ind.  468; 

138,  27  N.  B.  961.  PaciHc    Biscuit    Co.    v.    Bugger,    42 

"  Hel  v.  Heller,  53  Wis.  415,  10  Ore.  513,  70  Pac.  523;  Pharr  v.  Gall, 
N.  W.  620;  Pierce  v.  Woodward,  6  108  La.  Ann.  307,  32  So.  418;  Dun- 
Pick.  (Mass.)  206;  Hardwick  v.  can  v.  Matney,  29  Mo.  368,  77  Am. 
McClurg  (Colo.  App.)  65  Pac.  405;  Dec.  575;  Darke  v.  Bush,  57  Ga.  180; 
Dixon  V.  Blondin,  58  Vt.  689,  5  Atl.  Cullen  v.  Binun,  37  Ohio  St.  236, 
514,  516.  See  also  Seitz  v.  Brewer's,  238;  Clifford  v.  Baessman,  41  Wis. 
&c.  Co.  141  U.  S.  510,  12  Sup.  Ct.  597;  Miller  v.  Fichtborn,  31  Pa.  St. 
46,  Naumberg  v.  Young,  44  N.  J.  L.  252,  256;  McCrea  v.  Purmort,  16 
331 ;  Dennis  v.  Slyfield,  117  Fed.  474,  Wend.  (N.  Y.)  460;  Shedrick  v 
478;  Union  Stock  Yards,  &c.  Co.  v.  Young,  76  N.  Y.  S.  56;  Gully  v. 
Western  Land,  &c.  Co.  59  Fed.  49,  Grubbs,  1  J.  J.  Marsh.  (Ky.)  387, 
57.  390;    Wise  v.   Collins,  121  Cal.  147, 

«Wheaton,  &c.   Mill  Co.  v.  John  53    Pac.    640;    Badger   v.    Jones,    12 

T.  Noye,  &c.  Co.  66  Minn.  156,  180,  Pick.  (Mass.)  371;  Holsten  v.  Jump- 

68  N.  W.  854;   Peabody  v.  Bement,  son,  4  Esp.   189;   Regina  v.  Adam- 

79  Mich.  47,  44  N.  W.  416.    See  also  son,  2  Moody,  286;  Rex  v.  Cheadle, 

Eighmie   v.    Taylor,    98   N.    Y.    288,  3  B.  &     Ad.  833. 

297.  "Smith  v.   Mayfield,   163   111.   447, 

"Bank  v.  Kennedy,  17  Wall.  (U.  45  N.  B.  157;  Bernhard  v.  Trimble, 
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So,  where  the  writing  relates  to  a  collateral  circiiinstanee  and  an 
inference  favorable  to  the  party  introducing  it  arises  out  of  the  mere 
fact  of  its  execution  and  existence,  and  not  out  of  its  particular  con- 
tents, the  parol  evidence  rule  does  not  apply.*'  Again,  in  an  action 
for  wrongful  conversion  of  notes,  executed  by  the  plaintiff  to  the 
defendant  on  a  sale  of  machinery  with  a  warranty,  it  was  held  that, 
although  the  written  contract  provided  for  payment,  by  the  notes,  on 
delivery  of  the  machinery,  parol  evidence  was  admissible  on  the 
part  of  the  plaintiff  to  show  that,  although  the  machinery  was  de- 
livered, the  notes  were  signed  and  given  to  the  defendant's  agent 
under  an  agreement  to  deposit  them,  to  be  held  until  the  plaintiff 
was  satisfied  with  the  working  of  the  machinery,  as  the  action  was  not 
upon  the  contract  nor  for  its  breach.*'  So,  in  an  action  for  malicious 
prosecution,  evidence  of  conversations  at  the  time  of  executing  a 
written  contract  is  not  rendered  inadmissible  by  the  parol  evidence 
rule,  when  it  is  introduced  for  the  purpose  of  showing  want  of  prob- 
able cause  for  the  arrest  of  the  plaintiff  on  the  claim  of  the  de- 
fendant that  the  plaintiff  had  obtained  money  under  false  pretenses 
in  procuring  the  execution  of  the  contract.^" 

§  578.  Collateral  and  independent  contemporaneous  or  prior 
agreements. — Parol  evidence  of  a  distinct,  valid,  parol  agreement 
between  the  parties,  although  prior  to  or  contemporaneous  with  a 
written  contract,  is  not  excluded  by  the  rule  in  question  where  it 
does  not  in  any  way  vary  or  contradict  the  writing,^"^  and  there  are 

i5     111.     App.     56;     Alexander     v.  Hildebrand,  42  Neb.  400,  60  N.  W. 

Thompson,  42  Minn.  498,  44  N.  W.  594;   Purbush  v.  Goodwin,  25  N.  H. 

534;  Abrahams  v.  Swann,  18  W.  Va.  425;  Sleep  v.  Heymann,  57  Wis.  495, 

274,   41  Am.  R.   692.  16  N.  W.  17. 

"  Lowry   v.    Pinson,    2    Bailey   L.  "  Blackwood   v.   Brown,   34  Mich. 

(S.    Car.)    324,    23    Am.    Dec.    140;  4;   Dean  v.  Adams,  44  Mich.  117,  6 

Spires   v.   Willison,    4   Cranch,    (U.  N.  W.   229;    Chase  v.  Redfield,  &c. 

S.)   398.  Co.  12  S.  Dak.  529,  81  N.  W.  951; 

"Dean  v.  Nichols  &  Shepard  Co.  Page  v.  Sheffield,  2  Curt.  (U.  S.)  377; 

95  la.  89,  63  N.  W.  582.  Buzzell  v.  Willard,  44  Vt.  44;  Mar- 

"  Whitehead    v.    Jessup,    2    Colo,  shall    v.    Baker,    19    Me.    402.      See 

App.   76,   29  Pac.   916.       For  other  also  Huffman  v.  Ellis,  64  Neb.  623, 

illustrative    eases    see    Wooster    v.  90  N.  W.  552;   Phillips  v.  Preston, 

Simonson,  20  Fed.   316;    Kansas  L.  5  How.  (XJ.  S.)  278;  Drake  v.  Allen, 

&  T.  Co.  v.  Love,  45  Kans.  127,  25  179  Mass.  197,  60  N.  E.  477;  Mosier 

Pac.   191;    Glass  v.   Ramsey,   9   Gill  v.    Kershow,    (Colo.    App.)    66   Pac. 

(Md.)   456   (verdict  of  jury);   Parka  449;   Gibbons  v.  Bush  Co.  65  N.  Y. 

V.    Parks,    19    Md.    323;    Barber   v.  S.   215,   affirmed   in  169   N.   Y.   574; 
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cases  in  which  this  is  true,  although  the  parol  agreement  may  be 
collateral  to  the  written  contract  and  relate  in  some  way  to  the  same 
subject  matter/^  at  least  where  the  writing  is  silent  upon  the  subject 
and  the  parol  agreement  does  not  appear  to  be  so  closely  connected 
with  the  matter  of  the  written  contract  that  it  should  be  deemed 
to  have  entered  into  the  negotiations  or  formed  a  part  of  the  trans- 
action or  matter  of  which  the  writing  was  intended  to  be  a  complete 
and  final  statement.  But  a  complete,  valid,  written  contract  merges 
all  prior  and  contemporaneous  negotiations  and  agreements  within  its 
purview,  and  if  the  parol  agreement  is  not  really  collateral,  but  is 
an  element  of  the  written  contract,  or  tends  to  vary  or  contradict  the 
same,  either  in  its  express  provisions  or  its  legal  import,  it  is  in- 
admissible.^^  The  question  usually  is  as  to  whether  the  parol  evidence 
sought  to  be  introduced  contradicts  or  alters  the  written  contract, 
or  leaves  it  to  stand  unchanged  and  simply  tends  to  establish  an  addi- 
tional collateral  agreement.'*  It  is  often  difficult  to  determine  this 
.question,  and  there  is  much  conflict  among  the  authorities.     The 


Johnson  v.  East  Carolina,  &c.  Co. 
116  N.  Car.  926,  21  S.  B.  28;  Green 
V.  Randall,  51  Vt.  67;  Lonabaugt 
V.  Morrow  (Wyo.)  70  Pac.  724. 

"  Weaver  v.  Fletcher,  27  Ark. 
510;  Weaver  v.  Wood,  9  Pa.  St.  220; 
Hersom  v.  Henderson,  21  N.  H.  224, 
53  Am.  Dec.  185;  Basshor  v.  Forbes, 
36  Md.  154;  Chapin  v.  Dobson,  78 
N.  Y.  74,  34  Am.  R.  512;  Snow 
V.  Alley,  151  Mass.  14,  23  N.  E. 
576;  DeCamp  v.  Scofleld,  75  Mich. 
449,  42  N.  W.  962;  Redfield  v.  Glea- 
son,  61  Vt.  220,  17  Atl.  1075,  15  Am. 
St.  889;  Johnston  v.  McCart,  24 
Wash.  19,  63  Pac.  1121  (how  pay- 
ment should  be  made) ;  Savings 
Bank  v.  Asbury,  117  Cal.  96,  48  Pac. 
1081;  Sivers  v.  Sivers,  97  Cal..  518, 
32  Pac.  571  (time  of  payment); 
Hamilton  v.  Clark  (Tex.  Civ.  App.) 
26  S.  W.  515;  Riemer  v.  Rice,  88 
Wis.  16,  59  N.  W.  450  (parol  agree- 
ment to  give  plaintiff  a  commission 
if  he  sold  property  and  that  written 
option    was    given    him.    to    better 


enable  him  to  do  so).  See  also 
Scott  V.  Baltimore,  &c.  Co.  93  Md. 
475,  48  Atl.  329;  Page  v.  Lashley, 
15  Ind.  152;  Zabel  v.  Nyenbuis,  83 
la.  756,  49  N.  W.  999.  Many  Illus- 
trative cases  are  given  in  the  next 
section. 

"  Seitz  V.  Brewers,  &c.  Machine 
Co.  141  U.  S.  510,  12  Sup.  Ct.  46; 
Godkin  v.  Monahan,  83  Fed.  116,  27 
C.  C.  A.  410;  Sun,  &c.  Ass'n  v.  Ed- 
wards, 113  Fed.  445;  Keith  v.  Par- 
ker, 115  Fed.  897;  Englehorn  v. 
Reitlinger,  122  N.  Y.  76,  25  N.  E. 
297;  Bighmie  v.  Taylor,  98  N.  Y. 
288;  Crane  v.  Williamson  (Ky.)  63 
S.  W.  610,  975;  James  Left  el  &  Co. 
V.  Piatt,  126  Mich.  443,  86  N.  W. 
65;  Wilson  v.  Union  Distilling  Co. 
(Colo.  App.)  66  Pac.  170;  Robieson 
V.  Royce,  63  Kans.  886,  66  Pac.  646; 
Tichenor  v.  Newman,  186  111.  264, 
57  N.  E.  826;  Merritt  v.  Peninsular 
Const.  Co.  91  Md.  453,  46  Atl.  1013. 

"Snowden  v.  Guion,  101  N.  Y. 
458,  462,  5  N.  B.  322. 
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form  in  which  the  question  arises  may  sometimes-  be  an  important 
factor  in  determining  the  admissibility  of  the  evidence,  and,  referring 
to  leases,  it  is  said  that  "a  part  of  the  apparent  conflict  in  the  deci- 
sions may  be  explained,  if  we  observe  that  it  is  one  question  whether 
such  a  collateral  agreement  may  be  proved  for  the  purpose  of  sus- 
taining an  action  for  its  breach  and  a  different  question  whether  it 
may  be  proved  for  the  purpose  of  defeating  an  action  on  the  written 
lease.'""'  Another  writer  suggests  the  following  test  for  determining 
whether  a  parol  agreement  is  collateral  and  admissible : 

"If  it  interferes  with  the  writing  it  cannot  be  proved;  if,  on  the 
other  hand,  it  relates  to  a  matter  beyond  the  scope  of  the  written 
contract,  the  writing  does  not  affect  it.  .  .  .  In  each  case  it  must  be 
determined  from  the  character  of  the  writing  and  from  the  circum- 
stances of  the  case,  whether  the  parol  agreement  offered  to  be  proved 
was  in  regard  to  a  matter  which  it  is  reasonable  to  infer  the  parties 
thought  settled  by  the  terms  of  the  writing,  and  if  it  was,  evidence 
to  show  it  should  be  excluded.  The  writing  must  speak  just  so  far 
as  it  is  fair  to  conclude  that  the  parties,  acting  as  reasonable  men  and 
using  intelligible  language,  intended  it  should  speak,  and  no  far- 
ther."" 

§  579.  Collateial  agreements — ^Evidence  held  admissible. — ^Parol 
evidence  is  admissible  to  show  that  when  a  note  was  given  to  a  bank, 
the  maker  directed  that  any  deposit  he  should  make  should  be  cred- 
ited on  the  note,  although  before  maturity,  as  this  does  not  vary  or 
contradict  the  note."'  There  is  also  a  class  of  cases  in  which  it  is 
held  that  parol  evidence  of  a  collateral  contemporaneous  agreement 
which  assumes  the  contract  as  indicated  by  the  writing  and  under- 
takes to  deal  with  some  contingency  or  new  relation  of  the  parties  in 
the  future  that  may  arise  under  the  written  agreement,  is  admis- 

"  Abbott's  Trial  Ev.  (2d.  ed.)  649,  len,  36  Cal.  362;  Purinton  v.  North- 
note.  A  comparison  of  the  follow-  ern  III.  R.  Co.  46  111.  297. 
ing  cases  will  show  the  truth  of  the  "  Jones  Constr.  of  Com.  v.  Trade 
general  proposition  that  the  form  Cont.  §  141.  See  also  Seitz  v.  Brew- 
of  the  issue  and  purpose  of  the  ers,  &e.  Machine  Co.  141  U.  S.  510, 
evidence  may  have  an  important  12  Sup.  Ct.  46,  and  compare 
bearing.  Clinton  v.  Bstes,  20  Ark.  Puget  Sound  Iron,  &c.  Works  v. 
216;  Gardner  v.  Lightfood,  71  la.  Clemmons,  32  Wash.  36,  72  Pac. 
577,  32  N.  W.  510;   Cunningham  v.  465,  467. 

Dwyer,  23  Md.  219;   Christopher  v.  "Roe  v.  Bank  of  Versailles,  167 

Christopher,   64   Md.    583;    Ellinger  Mo.  406,  67  S.  W.  303. 
V.  Crowl.  17  Md.  361;  Rhine  v.  El- 
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sible.'*  It  has  also  been,  held  that  parol  evidence  is  admissible  to 
show  an  agreement  as  to  the  time,  place  or  manner  of  payment  or 
performance  under  a  written  contract,  which  is  silent  upon  the  sub-  | 
ject  and  is  not  contradicted  or  varied  thereby ;°°  to  show  in  an  action 
for  a  balance  due  on  a  lien  note  for  a  horse,  that  at  the  time  of  the 
sale  and  delivery  of  the  note  it  was  agreed  that  the  horse  should  be 
taken  on  trial  and  returned  if  not  satisfactory  j""  to  show  an  agree- 
ment of  warranty,  or  the  like,  where  the  bill  of  sale  is  silent  ;°^ 
to  show  an  agreement  to  destroy  game,  rebuild  or  repair"*  as  ool- 
lateral  to  a  lease,  and  to  show  an  agreement  by  a  vendor  or  lessor  not 
to  engage  in  a  rival  or  competing  business.®'     But  many  of  these 

"See  JefEery  v.  Walton,  1  Stark. 
213;  Erskine  v.  Adeane,  L.  R.  8 
Ch.  App.  756;  Morgan  v.  Griffith, 
L.  R.  6  Exch.  70;  Batterman  v. 
Pierce,  3  Hill  (N.  Y.)  171;  John- 
son V.  Oppenheim,  55  N.  Y.  280,  re- 
viewed in  Eighmie  v.  Taylor,  98 
N.  Y.  288,  298,  where  Chapin  v. 
Dobson,  78  N.  Y.  74,  is  sought  to  be 
distinguished  on  this  ground.  Ste 
also  Clark  v.  Deshon,  12  Cush. 
(Mass.)  589;  Holbrook  v.  HolbroOk, 
30  Vt.  432;  Nickerson  v.  Saunders, 
36  Me.  413;  Kirckland  v.  Menasha, 
&c.  Co.  68  Wis.  34,  60  Am.  R. 
831. 

"Sivers  v.  Sivers,  97  Cal.  518,  32 
Pac.  571;  Johnston  v.  McCart,  24 
Wash.  19,  63  Pac.  1121;  Paul  v. 
Owings,  32  Md.  402;  Brent's  Bx'rs  v. 
Bank,  1  Pet.  (U.  S.)  89;  Cummings 
V.  Putnam,  19  N.  H.  569;  Sowers  v. 
Earnhart,  64  N.  Car.  96;  Musselman 
v.  Stoner,  31  Pa.  St.  265;  Lindley 
V.  Lacey,  17  C.  B.  N.  S.  578;  John- 
son V.  Portwood,  89  Tex.  235,  34  S. 
W.  596;  Becker  v.  Knudson,  86  Wis. 
14,  56  N.  W.  192;  Evaldt  v.  Parlon, 
62  la.  212,  17  N.  W.  487;  Gray  v. 
Anderson,  99  la.  342,  68  N.  W.  790, 
61  Am.  St.  ,243.  Agreement  between 
sureties:  Sloan  v.  Glbbes,  56  S.  Car. 
480,  35  S.  E.  408,  and  numerous 
authorities  there  cited. 


'"Gilman  v.  Williams,  74  Vt.  327, 
52  Atl.  428. 

"'Chapin  v.  Dobson,  78  N.  Y.  74, 
34  Am.  R.  512;  Kersom  v.  Hen- 
derson, 21  N.  H.  224,  53  Am.  Dec. 
185;  Hahn  v.  Doolittle,  18  Wis.  196, 
86  Am.  Dee.  757;  Boorman  v.  Jen- 
kins, 12  Wend.  (N.  Y.)  566,  27  Am. 
Dec.  158;  Puget  Sound  Iron,  &c. 
Works  V.  Clemmons,  32  Wash.  36, 
72  Pac.  465.  See  also  De  Lasalle 
V.  Guilford  (1901)  70  L.  J.  K.  B.  533, 
84  L.  T.  549;  Allen  v.  Pink,  4  M. 
&  W.  140;  Perrine  v.  Cooley's  Bx'rs, 
39  N.  J.  L.  449;  Thomas  v.  Barnes, 
156  Mass.  581,  31  N.  E.  683;  note 
to  5  Am.  St.  198.  But  compare  au- 
thorities cited  in  next  section. 

"'Erskine  v.  Adeane,  L.  R.  8  Ch. 
App.  756;  Morgan  v.  Griffith,  L.  R. 
6  Exch.  70;  De  Lasalle  v.  Guilford, 
(1901)  70  L.  J.  K.  B.  533,  84  L.  T. 
549;  Vandegrift  v.  Abbott,  75  Ala. 
487;  Gumming  v.  Barber,  99  N.  Car. 
332.  See  also  Lewis  v.  Seabury,  74 
N.  Y.  409,  30  Am.  R.  311  (agree- 
ment as  to  fixtures);  Johnson  v. 
Blair,  126  Pa.  St.  426,  17  Atl.  663; 
Graffam  v.  Pierce,  143  Mass.  386. 
But  see  next  section. 

"^Fusting  V.  Sullivan,  41  Md.  162; 
Durham  v.  Lathrop,  95  111.  App. 
429;  Welz  v.  Rhodius,  87  Ind.  1; 
Pierce  v.  Woodward,  6  Pick.  (Mass.) 
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decisions  aire  of  questionable  soundness,  and,  as  shown  in  the  next  sec- 
tion, the  weight  of  authority  is  against  some  of  them.  It  has  also  been 
held  that  parol  evidence  is  admissible  to  show  an  agreement  by  a 
grantor  to  pay  for  a  sewer  in  process  of  construction  at  the  time 
of  the  execution  of  the  deed;®*  that  an  oral  agreement  between  the 
insurer  and  assured  that  the  former  should  hold  the  policy  imtil 
payment  of  the  first  quarterly  premium,  and  that  it  should  be  in 
force  during  such  time  does  not  contradict  the  terms  of  the  policy 
requiring  payment  of  the  premium  in  advance  j'^  and  that  a  parol 
agreement  that  a  grantor  might  retain  possession  for  a  certain  time  is 
admissible.®* 

§  580.     Collateral  agreements — ^Evidence  held  inadmissible. — The 

weight  of  authority  is  to  the  effect  that  a  parol  warranty  cannot  be 
shown  where  the  bill  of  sale  or  other  written  contract  appears  to  be 
complete,  when  it  contains  nothing  upon  the  subject  of  warranty,®^  as 


206.  This  is  contrary  to  the  weight 
of  authority,  and  at  least  one  of 
these  cases  has  'been  practically 
overruled. 

"Carr  v.  Dooley,  119  Mass.  294; 
Cole  V.  Hadley,  162  Mass.  579,  39  N. 
E.  279.  See  also  Robinius  v.  Lis- 
ter, 30  Ind.  142;  Hopper  v.  Calhoun, 
52  Kans.  703,  35  Pac.  816;  Durkin 
V.  Cobleigh,  156  Mass.  108,  30  N.  B. 
474,  32  Am.  St.  436,  17  L.  R. 
A.  270.  But  compare  Stanisico  v. 
McMurtry,  64  Neb.  761,  90  N.  W. 
884;  Plynn  v.  Bourneuf,  143  Mass. 
277,  58  Am.  R.  135. 

"=  Prudential  Ins.  Co.  v.  Sullivan, 
27  Ind.  App.  30,  59  N.  E.  873.  But 
see  Insurance  Co.  v.  Mowry,  96  U. 
S.  544. 

"Hamilton  v.  Clark,  (Tex.  Civ. 
App.)  26  S.  W.  515;  Merrill  v. 
Blodgett,  34  Vt.  480;  Quinby  V. 
Stebbins,  55  N.  H.  420;  Hersey  v. 
V«rrill,  39  Me.  271;  Willis  v.  Hul- 
tert,  117  Mass.  151.  See  also  Far- 
rar  v.  Smith,  64  Me.  74.  And  for 
other  illustrative  cases  see  Bretto 


V.  Levine,  50  Minn.  168,  52  N.  W. 
525;  Harman  v.  Harman,  34  U.  S. 
App.  316,  70  Fed.  894;  Gould  v. 
Boston  Excel.  Co.  91  Me.  214,  39 
Atl.  554,  Rackemann  v.  Riverbank 
Imp.  Co.  167  Mass.  1,  44  N.  E.  990. 
"'Mast  V.  Pearce,  58  la.  579,  43 
Am.  R.  125,  and  note;  Bhrsam  v. 
Brown,  64  Kans.  466,  67  Pac.  867; 
Lock  Co.  V.  Huston,  55  Kans.  104, 
39  Pac.  1035;  Eighmie  v.  Taylor,  98 
N.  Y.  288;  Reed  v.  Van  Ostrand,  1 
Wend.  (N.  Y.)  424,  19  Am.  Dec.  529; 
McMillan  v.  De  Tamble,  93  111. 
App.  65;  Hall  wood  Cash,  &c.  Co.  v. 
Millard,  127  Mich.  316,  86  N.  W. 
833;  McCray,  &c.  Co.  v.  Woods,  99 
Mich.  269,  58  N.  W.  320,  41  Am. 
St.  599  and  note;  Lamb  v.  Crafts, 
12  Met.  (Mass.)  353;  Conant  v.  Nat. 
&c.  Bank,  121  Ind.  323,  22  N.  E. 
250;  Naumberg  v.  Young,  44  N.  S. 
L.  331,  43  Am.  R.  380.  See  note 
in  5  Am.  St.  197-201.  See  also 
Van  Winkle  v.  Crowell,  146'  U.  S. 
42,  13  Sup.  Ct  18. 
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well  as  when,  it  contains  an  express  warranty.'*  So,  contrary  to 
decisions  referred  to  in  the  preceding  section,  it  has  been  held  that 
a  pjior  or  contemporaneous  parol  agreement  by  a  vendor  or  lessor  not 
to  carry  on  a  competing  busiaess  is  iaadmissible  where  the  written 
contract  appears  to  be  complete.*'  And  so  the  better  rule  is  that  an 
oral  warranty  of  the  condition  of  the  premises  or  agreement  on  the 
part  of  the  lessor  to  make  repairs  or  improvements  cannot  be  shown 
in  such  a  case.'"  It  has  also  been  held  that  oral  evidence  is  not  ad- 
missible to  show  that  rentals  on  a  railroad  lease  are  to  be  applied 
upon  a  construction  contract,  so  as  to  impose  upon  the  lessee  a  new 
burden  in  addition  to  payment  of  the  agreed  rent  when  the  road  is 
completed  and  accepted,  which  is  all  that  the  lease  provides  for.'* 
So,  it  has  been  held  that  a  written  contract  to  erect  a  tablet  with  a 
certain  word  on  top  cannot  be  enlarged  by  a  contemporaneous  verbal 
agreement  that  the  word  should  be  cut  in  raised  letters  ;'^  that  a  prior 


"  McCormick,  &c.  Co.  v.  Yoeman, 
26  Ind.  App.  415,  59  N.  E.  1069; 
D.  M.  Osborne  Co.  v.  Wlgent,  127 
Mich.  624,  86  N.  W.  1022;  De  Witt 
v.  Berry,  134  U.  S.  312,  10  Sup.  Ct. 
536;  Cosgrove  v.  Bennett,  32 
Minn.  371;  Johnson  v.  Latimer,  71 
Ga.  470. 

"•Costello  V.  Eddy,  34  N.  Y.  St. 
R.  565,  affirmed  in  128  N.  Y.  650, 
29  N.  E.  146;  Smith  v.  Gibbs,  44 
N.  H.  335;  Scholz  v.  Dankert,  69 
Wis.  416,  34  N.  W.  394;  Walther 
v.  Stampfli,  91  Mo.  App.  398.  See, 
also.  Haycock  v.  Johnston,  81  Minn. 
49,  83  N..  W.  494;  Gordon  v.  Parke 
&  Co.   10  Wash.  18,  38  Pac.  755. 

"York  V.  Steward,  21  Mont.  515, 
55  Pac.  29;  Hall  v.  Beston,  49  N. 
Y.  S.  811,  affirmed  in  165  N.  Y. 
632,  59  N.  E.  1123;  Hartfort,  &c. 
Co.  V.  Mayor,  &c.  78  N.  Y.  1;  Tracy 
V.  Union  Iron  Works  Co.  104  Mo. 
193,  16  S.  W.  203;  Roehrs  v.  Tim- 
mons,  28  Ind.  App.  578,  63  N.  E. 
481;  Diven  v.  Johnson,  117  Ind. 
512,  20  N.  E.   428,  3  L.  R.   A.   308. 

See,  also,  Angell  v.  Duke,  32  L. 
T.   (N.  S.)   320;   Rector  v.  Hartford 


Deposit  Co.  190  111.  380,  60  N.  B. 
528;  Rickert  v.  Dana,  74  Vt.  74, 
52.  Atl.  113;  Stoddard  v.  Nelson, 
17  Ore.  417,  21  Pac.  456;  Stevens  v. 
Pierce,  151  Mass.  207,  23  N.  E.  1006; 
Patterson  v.  Park,  166  Pa.  St.  25, 
30  Atl.  1041;  Nave  v.  Berry,  22  Ala. 
383;  McLean  v.  Nichol,  43  Minn. 
169,  45  N.  W.  15;  Averill  v.  Sawyer, 
62  Conn.  560,  27  Atl.  73;  Lerch  v. 
Sioux  City  Times  Co.  91  la.  750, 
60  N.  W.  611;  Grashaw  v.  Wilson, 
123  Mich.  364,  82  N.  W.  73;  John- 
son V.  Witte  (Tex.  Civ.  App.)  32 
S.  W.  426. 

"Reynolds  v.  Louisville,  &c.  R. 
Co.  143  Ind.  579,  40  N.  E.  410.  See, 
also,  Harrison  v.  Howe,  109  Mich. 
476,  67  N.  W.  527. 

"Nelson  v.  Godfrey,  74  Vt.  470, 
52  Atl.  1037.  See,  also,  Long  v. 
Perine,  41  W.  Va.  314,  23  S.  B. 
611;  Town  of  Brewton  v.  Glass,  116 
Ala.  629,  22  So.  916;  Dixon- Woods 
Co.  V.  Phillips  Glass  Co.  169  Pa. 
St.  167,  32  Atl.  432;  Tuttle  v.  Bur- 
gett's  Adm'r,  53  Ohio  St.  498,  42 
N.  E.  427;  Patek  v.  Waples,  114 
Mich.  669,  72  N.  W.  995. 
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or  contemporaneous  parol  agreement  that  only  one  of  several  notes, 
absolute  on  their  face,  should  be  paid,  and  that  there  should  then  be 
no  liability  on  the  others,  cannot  be  shown  ;''^  and  that  where  a  deed 
or  other  writing  is  unambiguous  and  purports  to  express  the  entire 
contract,  stating  the  consideration,  the  subject  matter,  and  the  con- 
ditions, stipulations,  reservations,  and  acts  to  be  performed,  specific- 
ally and  in  detail,  it  is  more  than  a  mere  conveyance  or  act  in  carry- 
ing out  a  prior  or  contemporaneous  contract,  and  cannot  be  varied 
or  contradicted  by  parol  evidence  of  such  alleged  contract.'*  And 
there  are  many  authorities  in  which  it  is  held  that  where  a  written 
contract  appears  to  be  complete  and  unambiguous,  parol  evidence 
of  a  prior  or  contemporaneous  agreement,  even  as  to  the  time  or 
manner  of  performance  or  conditions  not  going  to  the  validity  of  the 
writing,  is  not  admissible.'^ 


"Barnard  State  Bank  v.  Fesler, 
89  Mo.  App.  217.  To  same  effect 
where  mortgage  secures  all  the 
notes.  First  Nat.  Bank  v.  Prior, 
10  N.  Dak.  146,  86  N.  W.  362.  But 
a  parol  agreement  that  there 
should  be  no  personal  liability  on 
notes  given  by  a  corporation  has 
been  held  admissible.  Brown  v. 
Eastern    Slate    Co.    134    Mass.    590. 

"McEnery  v.  McEnery,  110  la. 
718,  80  N.  W.  1071;  Arnold  v.  Schar- 
bauer,  118  Fed.  1008,  1012;  Godkin 
v.  Monahan,  83  Fed.  116;  Sun,  &c. 
Ass'n  V.  Edwards,  113  Fed.  445; 
Montgomery  v.  Chase,  30  Minn. 
132;  Hutchins  v.  Hutchins,  98  N. 
Y.  56;  Engelhorn  v.  Reitlinger,  122 
N.  Y.  76,  25  N.  E.  297;  Haworth 
v.  Norris,  28  Fla.  763;  Putnam  v. 
Russell,  86  Mich.  389,  49  N.  W. 
147;  Morris  v.  Morris,  2  Bibb. 
(Ky.)  311;  Moore  v.  Tarry,  66  Ark. 
393,  50  S.  W.  998;  Tripp  v.  Smith, 
180  Mass.  122,  61  N.  E.  804;  Radi- 
gan  V.  Johnson,  174  Mass.  68,  54 
N.  E.  358;  Walker  v.  Mack,  129 
Mich.  527,  89  N.  W.  338;  Hopkins 
V.  Woldert  Grocery  Co.  (Tex.  Civ. 
App.)   66  S.  W.   63;   Milos  v.  Cova- 


cevich,  40  Ore.  239,  66  Pac.  914; 
Baum  V.  Lynn,  72  Miss.  932,  18  So. 
428;  Sayre  v.  Burdick,  47  Minn. 
367,  50  N.  W.  245;  and  see  au- 
thorities reviewed  in  note  in  6  L. 
R.  A.  33. 

"Keith  V.  Parker,  115  Fed.  397; 
Ferguson  Cont.  Co.  v.  Manhattan 
Trust  Co.  118  Fed.  791;  McAleer  v. 
United  States,  150  U.  S.  432,  14  Sup. 
Ct.  160;  Ridden  v.  Peck,  &c.  Co. 
27  Mont.  44,  69  Pac.  241;  Arming- 
ton  V.  Stelle,  27  Mont.  13,  69  Pac. 
115;  First  State  Bank  v.  Noel,  94" 
Mo.  App.  498,  68  S.  W.  235;  Kistler 
V.  McBride,  65  N.  J.  L.  553,  48  Atl. 
558;  First  Nat.  Bank  v.  Prior,  io 
N.  Dak.  146,  86  N.  W.  362;  Bomar 
V.  Rosser,  131  Ala.  215,  31  So.  430; 
Conant  v.  Nat.  &e.  Bank,  121  Ind. 
323,  22  N.  E.  250;  Riley  v.  Treaver 
(Tex.  Civ.  App.)  25  S.  W.  1054; 
Hanson  v.  Stetson,  5  Pick.  (Mass.) 
506;  Allen  v.  Furbish,  4  Gray 
(Mass.)  504;  Hunt  v.  Adams,  7 
Mass.  518;  Hoare  v.  Graham,  3 
Camp.  57;  Rawson  v.  Walker,  1 
Stark.  288;  Campbell  v.  Hodgson, 
1  Gow.  74;  Preston  v.  Merceau,  2  W. 
Bl.    1249.     Agreement    not   to    en- 
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§  581,  Subsequent  agreemeuts, — A  new  and  distinct  agreement 
based  on  a  new  consideration  may  usually  be  shown  by  parol  evidence, 
either  as  a  substitute  for  the  old  agreement,  or  in  addition  to  it;''' 
and  it  is  a  general  rule  that  an  executory  bilateral  written  contract, 
not  under  seal,  may,  before  breach  thereof,  be  waived  or  annulled, 
modified  or  varied  by  a  new  valid  parol  contract,  even  though  it  is  to 
be  taken  in  connection  with  the  written  agreement  and  proved  partly 
by  the  writing  and  partly  by  the  new  parol  terms,  provided  the  stat- 
ute of  frauds  does  not  require  it  to  be  entirely  in  writing. '''  As 
stated  by  Mr.  Freeman : 

"The  rule  forbidding  the  introduction  of  parol  evidence  to  con- 
tradict, add  to,  or  vary  a  writing,  has  no  application  to  stipulations  or 
agreements  made  between  the  parties  subsequent  to  the  execution  of 
the  written  instrument.    Agreements  not  by  specialty,  whether  writ- 


force  contract  as  written  or  making 
it  conditional:  Barnett  v.  Barnett, 
83  Va.  504,  2  S.  E.  733;  Osborne  v. 
Taylor,  58  Conn.  439,  20  Atl.  605; 
McCormlck  Harvesting  Co.  v.  Wil- 
son, 39  Minn.  467,  40  N.  W.  571; 
Curtice  V.  Hokanson,  38  Minn.  510, 
38  N.  W.  694;  Coapstlck  v.  Bos- 
worth,  121  Ind.  6,  22  N.  E.  772; 
Garner  v.  Fite,  93  Ala.  405,  9  So. 
367;  Meekins  v.  Newberry,  101  N. 
Car.  17,  7  S.  B.  655. 

"Heatherly  v.  Record,  12  Tex. 
49;  McDonald  v.  Stewart,  18  La. 
Ann.  90;  Janney  v.  Brown,  36  La. 
Ann.  118;  Richardson  v.  Hooper, 
13  Pick.  (Mass.)  446;  Rand  v. 
Mather,  11  Gush.  (Mass.)  1,  59  Am. 
Dec.  131;  Piatt's  Adm'r  v.  United 
States,  22  Wall.  (U.  S.)  496;  Sharp 
V.  Wyckoff,  39  N.  J.  Eq.  376;  Cerru- 
site  Min.  Co.  v.  Steele,  (Colo.  App.) 
70  Pac.  1091;  Hubbell  v.  Ream,  31 
la.  289;  Atwell  v.  Miller,  11  Md.  348, 
69  Am.  Dec.  206;  Grafton  Bank  v. 
Woodward,  5  N.  H.  99,  20  Am.  Dee. 
566;  Toledo,  &c.  R.  Co.  v.  Levy, 
127  Ind.  168,  26  N.  E.  773;  Coe  v. 
Hobby,  72  N.  Y.  141,  147;  Brown 
v.  Everhardt,  52  Wis.  205,  8  N.  W. 


725.  Compare  last  two  cases  on 
question  as  to  whether  independent 
consideration  is  necessary. 

"  Thomas  v.  Barnes,  156  Mass. 
581,  31  N.  E.  683;  Cummlngs  v. 
Arnold,  3  Mete.  (Mass.)  486,  37  Am. 
Dec.  155;  Harris  v.  Murphy,  119 
N.  Car.  34,  25  S.  E.  708,  56  Am.  St. 
656,  and  extended  note;  Bryan  v. 
Hunt,  4  Sneed,  543,  70  Am.  Dec. 
262;  Spann  v.  Baltzell,  1  Fla.  301, 
46  Am.  Dec.  346;  Wilson  v.  Mc- 
Clenny,  32  Fla.  363;  Loomis  v. 
Donovan,  17  Ind.  198;  Swain  v. 
Seamens,  9  Wall.  (U.  S.)  254,  271; 
Emerson  v.  Slater,  22  How.  (U.  S.) 
28,  42;  Pecos  Valley  Bank  v. 
Evans,  &c.  Co.  107  Fed.  654;  Ban- 
non  V.  Aultman  &  Co.  80  Wis.  307, 
49  N.  W.  967,  27  Am.  St.  37;  Chou- 
teau V.  Jupiter  Iron  Works,  94  Mo. 
388;  Jouilliard  v.  Chaffee,  92  N.  Y. 
529;  Oregonian  R.  Co.  v.  Wright, 
10  Ore.  162,  165;  Bowman  v.  Cun- 
ningham, 78  111.  48;  Holloway  v. 
Frick,  149  Pa.  St.  178,  24  Atl.  201; 
Goss  V.  Lord  Nugent,  5  B.  &  Ad.  58, 
65.  27  E.  C.  L.  34;  Illinois  Cent. 
R.  Co.  V.  Manlon  (Ky.)  67  S.  W. 
40. 
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ten  or  imwritten,  are  of  the  same  grade  aad  dignity  in  law,  and  are 
denominated  simple  contracts.  Hence,  it  follows  that  to  admit  evi- 
dence of  a  subsequent  parol  agreement,  for  the  purpose  of  showing 
an  abandonment,  discharge,  or  alteration  of  the  terms  of  a  previous 
written  agreement  not  under  seal,  would  not  be  to  affect  or  dissolve 
the  agreement  by  matter  of  an  inferior  nature.  And,  therefore,  it 
is  generally  admitted  that  it  is  competent  for  the  parties  to  an  execu- 
tory written  contract  not  under  seal,  at  any  time  before  breach 
thereof,  by  a  subsequent  verbal  agreement,  founded  on  a  sufficient 
consideration,  either  to  waive  altogether,  or  dissolve,  or  annul  the 
previous  written  agreement,  or  in  any  manner  to  add  to,  subtract 
from,  or  vary  or  qualify  the  stipulations  of  such  agreement,  and  thus 
to  make  a  new  or  different  contract,  which  may  be  proved  by  parol, 
whether  it  is  a  substitute  for  the  old,  or  in  addition  to,  or  beyond 
it.'"'  If  the  parol  contract  was,  in  fact,  made  subsequently  to  the 
written  contract,  and  evidence  thereof  is  otherwise  unobjectionable, 
it  makes  no  difference  how  short  the  interval  may  have  been." 

§  582.  Consideratioii. — Parol  evidence  is  admissible,  under  the 
modem  rule,  to  show  the  real  consideration  not  only  when  the  writing 
is  silent  as  to  the  consideration,*"  but  also,  as  a  general  rule,  to  con- 
tradict a  recital  of  the  consideration  in  the  instrument.'^     So,  fail- 

"Note   to   Harris   v.   Murphy,   56  v.    McDonnell,    89    Ala.    434,    8    So. 

Am.  St.  656,  662.  137,    18    Am.    St.    137;    Hodges    v. 

'"Rogers  v.   Atkinson,  1   Ga.   12;  Heal,  80  Me.  281,  14  Atl.  11,  6  Am. 

Brewster  v.  Countryman,  12  Wend.  St.      199;      Bolles     v.     Sachs,     37 

(N.  Y.)   446,  cited  in  note  referred  Minn.   315;    Hayden  v.   Mentzer,  10 

to.  Serg.    &    R.    (Pa.)    329;    Miller    v. 

'"Warren  v.  Walker,  23  Me.  453;  Goodwin,  8  Gray  (Mass.)  542;  Car- 

Guidery  v.   Green,   95    Cal.   630,   30  dinal  v.  Hadley,  158  Mass.   352,  33 

Pac.  786;  Trustees,  &c.  v.  Saunders,  N.  B.  575,  35  Am.  St.  492;   McKin- 

84  Wis.  570,  54  N.  W.  1094.  ster  v.  Babcock,  26  N.  Y.  378;  Bar- 

»» Goodspeed  v.  Fuller,  46  Me.  141,  ker  v.  Bradley,  42  N.  Y.  316,  1  Am. 

71    Am.    Dec.    572;    Poor's    Ex'r   v.  R.    521;    Lawrence    v.    Tucker,    23 

Scott   (Ky.)   68  S.  W.  397;   Carneal  How.   (U.  S.)   14;   AUer  v.  AUer,  40 

v.  May,  2  A.  K.  Marsh.   (Ky.)   587,  N.  J.  L.  446;   Cheesman  v.  NichoU 

12  Am.  Dec.  453;  Bourne  v.  Bourne,  (Colo.    App.)    70    Pac.    797;    Full- 

92  Ky.  211,  17  S.  W.  443;  Harwood  wood  v.  Blanding,  26   S.   Car.   312; 

V.    Harwood's    Estate,    22    Vt.    507;  Harrington    v.    Samples,    36    Minn. 

Nichols,  &c.  Co.  V.  Burck,  128  Ind.  200;    Fusting    v.    Sullivan,    41    Md. 

324,   27   N.   E.   737;    Hays   v.   Peck,  162;   Marks  v.  Spencer,  81  Va.  751; 

107  Ind.   389;    Mason  v.   Buchanan,  Wood  Mowing,  &c.  Co.  v.  Gaertner, 

62    Ala.    110;    Mobile   Saving   Bank  55    Mich.    453;    Howell    v.    Moores, 
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lire  or  original  want  of  consideration  of  an  unsealed  contract,  and,  in 
many  jurisdictions,  of  a  sealed  instrument,  may  usually  be  shown 
in  the  same  way,  as  between  the  parties.*"  If  there  was  originally 
no  consideraijon  there  is  no  binding  contract,  and  if  the  considera- 
tion has  failed  it  would  be  unjust  to  hold  a  party  to  its  performance 
without  benefit  and  at  his  loss.  So,  the  recital  of  consideration  in 
a  writing  is  generally  a  mere  formal  matter,  which  is  regarded  as  ia 
the  nature  of  a  receipt,  and  may  be  varied  or  contradicted  by  parol 
evidence.  But  when  these  reasons  do  not  apply  to  the  particular 
written  contract  in  question,  as,  for  instance,  when  the  consideration 
is  contractual,  parol  evidence  thereof  is  generally  inadmissible,  and 
the  right  to  introduce  parol  evidence  to  vary  the  consideration  expressed 
in  the  instrument  or  to  prove  that  it  was  never  paid  does  not  author- 
ize the  introduction  of  such  evidence  to  defeat  or  change  the  contract 
itself.*^  A  recent  case  in  Indiana,  which  is  not  far  from  the  line, 
furnishes  an  excellent  illustration.  It  was  an  action  against  a  rail- 
road company  for  damages  for  personal  injuries,  and  the  defendant 
pleaded  and  introduced  in  evidence  a  written  contract  releasing  it 
from  liability  in  consideration  of  the  agreement  on  its  part  to  pay 
certain  expenses  of  the  plaintiif,  in  addition  to  a  sum  of  money  agreed 
to  be  paid  and  recited  as  having  been  paid.    The  court  held  that  the 

127  lU.  67,  19  N.  B.  863.    This  rule  erous  authorities  holding  that  parol 

Is    most   frequently    applied    where  evidence  of  the  consideration  of  a 

the  consideration  is  stated  only  in  deed  is  admissible,  note  to  Velten 

general   terms,    and   that   is   some-  v.    Cormack,   23   Ore.    282;    31   Pac. 

times   said   to  be   the   test;    but  it  658,  in  20  L.  R.  A.  101-114. 
Is  not  always  a  satisfactory  or  safe         »» Schneider  v.  Turner,  130  111.  28, 

one.  N.    E.    497;    Stillings    v.    Timmlns, 

""Bucbels      V.      Cunningham,      6  152  Mass.  147,  25  N.  E.  50;   McCrea 

Smedes  &  M.   (Miss.)  358;   Wilfong  v.  Purmort,  16  Wend.   (N.  Y.)   460, 

V.  Johnson,  41  W.  Va.  283,  23  S.  E.  30  Am.  Dec.  103;   Barter  v.  Green- 

730;   Barbee  v.  Barbee,  109  N.  Car.  leaf,  65  Me.  405;   Ruggles  v.  Clare, 

299,  13  S.  E.  792;  Cowan  v.  Cooper,  45  KanS.  662,  26  Pac.  25;   Morse  v. 

41  Ala.  187;   Northwestern,  &c.  Co.  Shuttuck,  4  N.  H.  229,  17  Am.  Dec. 

v.  Lanning,  83  Minn.  19,  85  N.  W.  419;  Belden  v.  Seymour,  8  Conn.  304, 

823;    Luf burrow    v.    Henderson,    30  21  Am.  Dec.  661;  Relsterer  v.  Car- 

Ga.   482;    Dicken  v.  Morgan,   54  la.  penter,  124   Ind.   30.   24  N.   E.   371; 

684,  7  N.  W.  145;   Leif child's  Case,  Jackson  v.   Chicago,  &c.  R.   Co.  64 

L.  R.  1  Eq.  Cas.  231;   Tull  v.  Par-  Mo.    App.    636;    Baum   v.    Lynn,   72 

lett,  1  Moody  &  M.  472.     But  see  Miss.  932,  18'  So.  428;   Gelpcke,  &c. 

Lasher  v.  Williamson,  55  N.  Y.  619;  Co.  v.  Blake,  19  la.  263;   Hendrlck 

Moore  v.  Prentiss  Tool  Co.  39  N.  Y.  v.  Crowley,  31  Cal.  471. 
St.  R.  361.  See  for  a  review  of  num- 
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consideration  was  contractual,  and  that  parol  evidence  was  not  ad- 
missible, under  a  plea  of  no  consideration,  to  contradict  or  vary  the 
contract.** 

§  583.  One  contract  as  consideration  for  another. — It  sometimes 
happens  that  the  true  consideration  of  a  contract,  either  in  whole  or 
in  part,  is  another  contract.  Where  this  is  true,  the  -principle  stated 
in  the  last  preceding  section  sometimes  applies  to  permit  evidence  of 
the  contract  constituting  the  real  consideration  of  the  alleged  con- 
tract in  question.'"  The  actual  decision  in  many  cases  in  which  it  is 
broadly  stated  that  the  parol  evidence  rule  does  not  exclude  evidence 
of  the  purpose  or  object  of  the  parties  might  well  be  based  upon  this 
principle,  and  the  fact  that  the  evidence  in  question  went  to  the 
consideration  of  the  contract.  So,  in  many  of  the  illustrative  cases 
cited  in  the  last  preceding  section  and  in  the  sections  on  invalidity 
and  discharge  of  contracts,  the  evidence  held  admissible  really  went 
to  the  consideration  of  the  contract.  Other  illustrations  are  also 
given  in  the  sections  on  collateral,  contemporaneous  and  prior  agree- 


"  Indianapolis,  &c.  R.  Co.  v.  Hou- 
lihan, 157  Ind.  494,  60  N.  E.  943, 
distinguishing  Stewart  v.  Chicago, 
&c.  R.  Co.  141  Ind.  55,  40  N.  E.  67, 
and  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  App.  109,  32  N.  E.  802,  51  Am. 
St.  289.  See  also  Jackson  v.  Chi- 
cago, &c.  R.  Co.  V.  54  Mo.  App.  636; 
St.  Louis,  &c.  R.   Co.  V.  Dearborn, 

60  Fed.  880;  Myron  v.  Union  R.  Co. 
19  R.  I.  125,  32  Atl.  165.  But  com- 
pare Komp  V.  Raymond,  175  N.  Y. 
102,  67  N.  E.  113. 

''Dicken  v.  Morgan,  54  la.  684, 
7  N.  W.  145;  Breitenwischer  v. 
Clough,  111  Mich.  6,  74  N.  W.  507, 

61  Am.  St.  372;  Singer  Mfg.  Co.  v. 
Forsyth,  108  Ind.  334,  9  N.  E.  372; 
Hazzard  v.  Duke,  64  Ind.  220; 
Thomas  v.  Loose,  114  Pa.  St.  35,  6 
Atl.  326;  Cullmans  v.  Lindsay,  114 
Pa.  St.  166,  6  Atl.  332,  and  note; 
(Pennsylvania  courts,  however,  go 
farther  than  most  courts  in  admit- 
ting parol  evidence.)  Downey  v. 
Hatter    (Tex.   Civ.   App.)    48   S.   W. 


32;  Andrews  v.  Brewster,  124  N.  Y. 
433,  26  N.  E.  1024;  Moffatt  v.  Bul- 
son,  96  Cal.  106,  30  Pac.  1022,  31  Am. 
St.  192;  Howard  v.  Stratton,  64  Cal. 
487,  2  Pac.  263;  La  Grande  Nat. 
Bank  v.  Blum,  26  Ore.  47,  37  Pac. 
48.  See  also  Barnett  v.  Pratt,  37 
Neb.  349,  55  N.  W.  1050;  American, 
&c.  Ass'n  V.  Dahl,  54  Minn.  355, 
56  N.  W.  47;  International,  &c.  R. 
Co.  V.  Dawson,  62  Tex.  260;  Keuka 
College  V.  Ray,  167  N.  Y.  96,  60  N. 
E.  325;  Moore  v.  Harrison,  26  Ind. 
App.  408,  59  N.  E.  1077.  But  the 
principle  Is  to  be  carefully  applied, 
and  where  the  contract  is  valid 
and  complete  in  itself,  parol  evi- 
dence of  other  terms  should  not  be 
admitted  under  the  guise  of  show- 
ing the  consideration.  Diven  v. 
Johnson,  117  Ind.  512,  3  L.  R.  A.  308 
a.nd  note,  criticising  Welz  v.  Rho- 
dius,  87  Ind.  1,  which  is  also  ex- 
pressly overruled  in  Western  Pav- 
ing, &c.  Co.  V.  Citizens  St.  R.  Co. 
128  Ind.  525,  537,  26  N.  E.  188. 
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ments.  More  than  one  reason  may  exist  for  the  admission  or  re- 
jection of  particular  evidence^  and  the  different  branches,  of  the  sub- 
ject now  under  consideration  are  so  interlaced  that  it  is  difficult  to 
separate  them  or  clearly  distinguish  one  from  another.  So,  it  is  diffi- 
cult to  lay  down  general  rules  applicable  alike  to  all  instruments  in 
all  cases.  Some  instruments,  even  of  the  most  solemn  character^  are, 
from  their  very  nature,  adapted  to  merely  transfer  title  in  execution 
or  consideration  of  an  agreement'^  which  they  do  not  purport  to 
show  rather  than  to  state  the  entire  agreement,  and  in  such  cases  parol 
evidence  is  frequently  admitted  when  it  would  not  be  admissible  in 
case  of  an  instrument  in  which  the  provision  is  contractual  and  pro- 
fessing to  embody  the  entire  contract.  In  most  of  the  eases,  how- 
ever, in  which  evidence  has  been  admitted  on  this  theory,  it  will  be 
found  that  the  evidence  went  to  the  consideration,  or  was  admissible 
under  some  other  exception  or  limitation  of  the  parol  evidence  rule, 
and  the  doctrine  should  not  be  unduly  extended,  even  under  the 
guise  of  permitting  parol  evidence  of  consideration.'^ 


™  This  is  said  to  be  true  in  case 
of  deeds,  mortgages,  assignments, 
tills  of  sale,  leases  and  the  like. 
Ludke  v.  Sutherland,  87  111.  481,  29 
Am.  R.  66  (deed);  Collins  v.  Til- 
Ion,  26  Conn.  368,  68  Am.  Dec.  398 
(deed);  Green  v.  Batson,  71  Wis. 
54,  36  N.  W.  849,  5  Am.  St.  194 
and  note;  Bever  v.  Bever,  144  Ind. 
157,  161,  162,  41  N.  E.  944  (deed); 
Davis  V.  Hopkins,  18  Colo.  153,  32 
Pac.  70  (deed);  De  St.  Aubin  v. 
Field  &  Co.  27  Colo.  414,  62  Pac. 
199  (bill  of  sale);  Hahn  v.  Doo- 
little,  18  Wis.  196,  86  Am.  Dec.  757 
(assignment  rule  stated  as  cover- 
ing all  of  the  above).  Leases  and 
mortgages:  Gould  v  Conant,  66  Vt. 
644,  30  Atl.  39;  Reynolds  v.  Hassam, 
56  Vt.  449;  Keisselbrack  v.  Living- 
ston, 4  Johns.  Ch.  (N.  Y.  )  144; 
Equator  Min.  &c.  Co.  v.  Guanella, 
18  Colo.  548.  33  Pac.  613;  Kidder 
V.  Vandersloot,  114  111.  133,  28  N.  E. 
460.  But  see  generally  Mast  v. 
Pearce,   58  la.   579,  and  authorities 


reviewed  upon  the  disputed  ques- 
tion as  to  proof  of  parol  warranty, 
and  compare  Hersom  v.  Henderson, 
21  N.  H.  224,  52  Am.  Dec.  185.  See 
also  authorities  in  last  note  to  this 
section. 

*'See  McClure  v.  Jeffrey,  8  Ind. 
79;  Lear  v.  Durgin,  64  N.  H.  618; 
Howard  v.  Thomas,  12  Ohio  St.  201; 
Welch  V.  Horton,  73  la.  250,  34  N. 
W.  840;  Berthold  v.  Fox,  13  Minn. 
501,  97  Am.  Dec.  243;  Durgin  v. 
Ireland,  14  N.  Y.  322;  White  v. 
Boyce,  21  Fed.  228;  National  Cash 
Reg.  Co.  V.  Blumenthal,  85  Mich. 
464,  48  N.  W.  622;  Willard  v.  Ostran- 
der,  46  Kans.  591,  26  Pac.  1017;  Shep- 
herd V.  Gilroy,  46  la.  193;  Harrison 
V.  McCormick,  89  Cal.  327,  26  Pac. 
830,  23  Am.  St.  469;  Galpin  v.  At- 
water,  29  Conn.  93;  Pickett  v  Green, 
120  Ind.  584,  22  N.  E.  737.  "It  is 
true  that  the  actual  consideration 
may  be  shown  by  parol  evidence, 
but  it  is  not  true  that  where  the 
acts  that  a  party  agrees  to  perform 
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§  584.  Object — Purpose — Intent. — As  said  by  the  Supreme  Court 
of  the  United  States:  "The  rule  which  excludes  parol  testimony  to 
contradict  or  vaxy  a  written  instrument  has  reference  to  the  language 
used  by  the  parties.  It  cannot  be  qualified  or  varied  from  its  natural 
import,  but  must  speak  for  itself.  The  rule  does  not  forbid  an  in- 
quiry into  the  object  of  the  parties  in  executing  and  receiving  the 
instrument."'*  The  secret  intention  of  the  parties  contrary  to  the 
natural  import  of  the  language  used  cannot,  ordinarily,  be  shown,  at 
least  where  there  is  no  ambiguity,  fraud,  or  mistake;*^  but  when  the 
purpose  for  which  a  writing  was  executed  is  not  inconsistent  with  its 
terms,  such  purpose,  when  relevant  and  otherwise  admissible,  may  be 
shown  by  parol.'"  There  are  many  instances  in  which  the  purpose 
or  object  that  the  parties  had  in  view  becomes  important,  and  may 
be  shown  without  in  any  way  contradicting  or  varying  the  terms  of 
the  written  instrument.  In  such  cases  it  is  clear  that  the  parol  evi- 
dence rule  has  no  application  to  such  evidence.  There  are  also 
cases,  especially  in  equity,  in  which  the  true  nature,  purpose,  or  object 
of  the  transaction  may  be  shown  by  parol,  even  though  it  may  appar- 
ently contradict  the  writing  as  to  the  consideration,  object  or  pur- 
are    expressly    and    specifically    set      Mich.  419,  56  N.  W.  774;  Pierce  v. 


forth,  it  may  be  shown  by  parol 
evidence  that  he  agreed  to  do  other 
things.  Where  the  writing  states 
specifically  the  acts  which  the 
parties  are  to  perform,  no  other 
acts  can  be  proved  by  parol  except 
in  cases  of  fraud  or  mistake."  Con- 
ant  V.  Nat.  &c.  Bank,  121  Ind.  323, 
22  N.  E.  250,  quoted  with  approval 
in  Western  Paving,  &c.  Co.  v.  Citi- 
zens St.  R.  Co.  128  Ind.  525,  537,  26 
N.  E.  188. 

=»Peugh  V.  Davis,  96  U.  S.  332, 
336,  approved  and  followed  in  Brick 
V.  Brick,  98  U.  S.  514.  See  also 
Clark  V.  Ducheneau  (Utah)  72  Pac. 
331;  Couch  v.  Meeker,  2  Conn.  302, 
7  Am.  Dec.  274;  Schnidler  v.  Muhl- 
heiser,  45  Conn.  153;  Wendlinger 
V.  Smith,  75  Va.  309,  40  Am.  R. 
727;  Crosman  v.  Fuller,  17  Pick. 
(Mass.)    171;    Davis    v.    Davis,    97 


Robinson,  13  Cal.  116. 

"Shore  v.  Wilson,  9  Clark  &  F. 
355,  525;  Ford  v.  Yates,  2  Man.  &  G. 
549;  Morris  v.  Robinson,  80  Ala. 
291;  Ward  v.  Campbell,  73  Ga.  97; 
Chabot  V.  Blanc,  5  Mart.  O.  S.  (La.) 
328;  Sargent  v.  Hutchings,  86  Me. 
28,  29  Atl.  926;  Phillips  v.  Jarvis,  19 
Wis.  204;  Allen  v.  Bryson,  67  la. 
591,  25  N.  W.  820;  Drew  v.  Swift, 
46  N.  Y.  204;  Kurtz  v.  Hibner,  55 
111.  514,  8  Am.  R.  665;  Best  v. 
Hammond,  55  Pa.  St.  409;  American 
Bible  Soc.  v.  Pratt,  9  Allen  (Mass.) 
109;   Davis  v.  King,  89  N.  Car.  441. 

'"  Bell  V.  Shibley,  33  Barb.  (N.  Y.) 
610;  Hutchins  v.  Hebbard,  34  N.  Y. 
24;  Robinson  v.  Barnett,  18  Fla. 
602,  43  Am.  R.  327;  Brick  v. 
Briek,  98  U.  S.  514;  Baldwin  v.  Car- 
ter, 17  Conn.  201,  42  Am.  Dec.  735; 
Downes  v.  Union  Cong.  Society,  63 
N.  H.  151. 
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pose  thereof  as  indicated  therein."^  Thus,  as  elsewhere  more  fully 
shown,  parol  evidence  is  admitted  to  show  that  a  deed,  absolute  on  its 
face,  was  intended  as  a  mortgage.^"  So,  parol  evidence  is  admissible 
to  show  that  the  purpose  of  a  written  assignment  of  an  instrument, 
although  absolute  in  terms,  was  for  collateral  security^'  or  that  it 
might  be  collected,®*  and  in  some  instances  the  same  rule  applies 
to  indorsements  of  promissory  notes.'^  It  has  also  been  held  that 
parol  evidence  is  admissible  to  prove  that  an  indorsement  by  the 
payee  was  made  at  the  request  of  the  plaintiff  to  show  that  the  note 
had  been  paid.'"  Parol  evidence  has  likewise  been  held  admissible 
to  show  that  a  certificate  of  shares  issued  by  the  corporation  to  a 
third  person  at  the  request  of  a  stockholder  in  place  of  those  which 
he  had  held  and  which  were  surrendered  and  canceled,  was  intended 
as  security  for  a  loan.°^     So,  where  a  note  has  been  delivered  con- 


"Hughes  v.  Stanley,  45  la.  622; 
Ward  v.  Allen,  28  Ga.  74;  Robert- 
son v.  Dunn,  2  Murph.  (N.  Car.) 
133,  5  Am.  Dec.  525;  Walker  v. 
McDonald,  49  Tex.  458;  Pond  v. 
Eddy,  113  Mass.  149;  Stack  v. 
Beach,  74  Ind.  571,  39  Am.  R. 
113;  Avery  v.  Miller,  86  Ala.  495,  6 
So.  38;  Locket  v.  Child,  11  Ala. 
640;  Ayers  v.  Home  Ins.  Co.  21  la. 
185;  Matthews  v.  Sheehan,  69  N. 
Y.  585. 

"^'Kitts  V.  Wlllson,  130  Ind.  492, 
29  N.  E.  401;  Cole  v.  Gray,  139  Ind. 
396,  408,  38  N.  E.  856  (giving  the 
reasons  for  the  rule  and  exception) ; 
German  Ins.  Co.  v.  Gibe,  162  111. 
251,  44  N.  E.  490;  Beebe  v.  Wiscon- 
sin, Mtg.  Loan  Co.  117  Wis.  328,  93 
N.  W.  1103,  1105. 

»=Pond  v.  Eddy,  113  Mass.  149; 
Reeve  v.  Dennett,  137  Mass.  315; 
Scharman  v.  Scharman,  38  Neb.  39, 
56  N.  W.  704;  Ginz  v.  Stumph,  73 
Ind.  209;  Matthews  v.  Sheehan,  69 
N.  Y.  585;  Hyler  v.  Nolan,  45  Mich. 
357,  7  N.  W.  910;  McCathem  v.  Bell, 
93  Ga.  290,  20  S.   E.  315;   Davis  v. 


Crookston,  &c.  Co.  57  Minn.  402,  59 
N.  W.  482,  47  Am.  St.  622.  See  also 
Westheimer  v.  Thompson,  3  Idaho, 
560,  32  Pac.  205  (admissible  to  de- 
termine intention  as  to  merger). 

"  Smith  V.  Childress,  27  Ark.  328; 
McWhirt  v.  McKee,  6  Kans.  412. 

"  Dale  V.  Gear,  38  Conn.  15,  9  Am. 
R.  353;  Case  v.  Spaulding,  24 
Conn.  578;  Downer  v.  Chesebrough, 
36  Conn.  39  4  Am.  R.  29;.  Friend 
V.  Duryee,  17  Fla.  Ill,  35  Am.  R. 
89;  Carhart,  &c.  Co.  v.  Wynn,  22 
Ga.  24;  Tombler  v.  Reitz,  134  Ind. 
9,  33  N.  E.  789;  Steck  v.  Leach,  74 
Ind.  571,  39  Am.  R.  113;  Hazzard 
V.  Duke,  64  Ind.  220;  Hudson  v. 
Wolcott,  39  Ohio  St.  618;  Ayer  v. 
Hutchins,  4  Mass.  370,  3  Am.  Dec. 
232;  Church  v.  Barlow,  9  Pick. 
(Mass.)  574.  See  also  Jester  v. 
Currie   (Neb.)   94  N.  W.  995. 

•"Spencer  v  Sloan,  108  Ind.  183, 
9  N.  E.  150,  58  Am.  R.  35.  See 
also  Cole  v.  Smith,  29  La.  Ann.  551, 
29  Am.  R.  343. 

"Brick  V.  Brick,  98  U.  S.  514. 
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ditionally,  or  the  like,  and  the  obligation  performed  or  discharged, 
this  may  be  shown  as  between  the  parties."^ 

§  585.  Evideace  to  connect  different  writings. — The  parol  evi- 
dence rule  does  not  exclude  parol  evidence  to  connect  contempor- 
aneous writings,  each  of  which  is  necessary  to  constitute  the  com- 
plete contract,  especially  where  one  refers  to  the  other.*"  So,  where 
a  writing  refers  to  something  that  may  be  either  a  conversation  or 
another  writing,  evidence  is  admissible,  in  a  proper  case,  to  show 
which  it  is,  and  if  a  writing,  to  identify  and  connect  it  with  the 
writing  already  in  evidence  so  as  to  permit  it  also  to  be  introduced.^"" 
When  the  instruments  so  connected  and  read  together  constitute  a 
complete  and  unambiguous  contract  they  must  speak  for'  them- 
selves;^"^ but,  on  the  other  hand,  parol  evidence  may  be  admissible  to 

"Clark  V.  Ducheneau   (Utah)   72      518;   Cadwallader  v.  Nash,  73  Cal. 


Pac.  331;  Benton  v.  Martin,  52  N. 
Y.  570;  McFarland  v.  Sikes,  54  Conn. 
250,  7  Atl.  408,  1  Am.  St.  Ill;  Burke 
V.  Dulaney,  153  TJ.  S.  228,  14  Sup. 
Ct.   816. 

"McGehee  v.  Rump,  37  Ala.  651; 
Drennen  v.  Satterfield,  119  Ala.  84, 
24  So.  723;  Myers  v.  Munson,  65  la. 
423,  21  N.  W.  759;  Wichita  Uni- 
versity V.  Schweiter,  50  Kans.  672, 
32  Pac.  852;  Cook  v.  Johnson,  165 
Mass.  245,  43  N.  E.  96;  Wilson  v. 
Randall,  67  N.  Y.  338;  Haag  v. 
Hillemeier,  120  N.  Y.  651,  24  N.  E. 
807;  Dillingham  v.  Estill,  3  Dana 
(33  Ky.)  21;  Bradley  v.  Pike,  34  Vt. 
215;  Sutton  v.  Beckwlth,  68  Mich. 
303,  36  N.  W.  79,  13  Am.  St.  344; 
Ransdel  v.  Moore,  153  Ind.  393,  53 
N.  B.  767;  Amos  v.  Amos,  117  Ind. 
19,  19  N.  E.  539;  Masterson  v.  Bur- 
nett, 27  Tex.  Civ.  App.  370,  66  S.  W. 
90;  Lynch  v.  Curfman,  65  Minn.  170, 
68  N.  W.  5;  Lee  v.  Dick,  10  Pet.  (U. 
S.)  482;  North- West  Transp.  Co. 
V.  McKenzie,  25  Can.  Sup.  Ct.  38; 
Tyrrell  v.  Hope,  2  Atk.  558,  560; 
Smith  v.  Surman,  9  B.  &  C.  561,  17 
E.  C.  L.  253.  But  see  Hennershotz 
V.  Gallagher,  124  Pa.  St.  1,  16  Atl. 


43,  14  Pac.  385;  Hughes  v.  Wilkin- 
son, 35  Ala.  453;  Dunlop  v.  Mun- 
roe,  7  Cranch  (U.  S.)  242;  Rey- 
nolds V.  Louisville,  &c.  R.  Co.  143 
Ind.  579,  40  N.  E.  410.  This  prin- 
ciple is  often  applied  where  a  con- 
tract is  made  by  correspondence. 

"™Ridgway  v.  Wharton,  6  H.  L. 
Cas.  238,  3  De  G.  M.  &  G.  677;  Oliver 
V.  Hunting,  L.  R.  44  Ch.  D.  205,  208, 
59  L.  J.  Ch.  255;  Cave  v.  Hastings, 
L.  R.  7  Q.  B.  D.  125,  50  L.  J.  Q. 
B.  D.  575.  See  also  Rutland,  &c. 
R.  Co.  V.  Crocker,  29  Vt.  540; 
Young  V.  Young,  59  Vt.  342,  10  Atl. 
528;  Lamb  v.  State,  66  Md.  285,  7 
Atl.  399.  But  compare  Lockwood 
V.  Smith,  5  Day  (Conn.)  309. 

""Isett  V.  Lucas,  17  la.  503,  85 
Am.  Dec.  572,  574  (legal  effect  of 
executing  two  mortgages  can  not 
be  altered  or  varied  by  parol); 
Mallory  v.  Tioga  R.  Co.  3  Keyes 
(N.  Y.)  354;  Looney  v.  Rankin,  15 
Ore.  617,  16  Pac.  660;  Drennen  v. 
•Satterfield,  119  Ala.  84,  24  So.  723. 
See  also  McFarland  v.  Boston,  &e. 
R.  Corp.  115  Mass.  63;  Johnson  v. 
Pierce,  16  Ohio  St.  472;  Rowan  v. 
Sharps'  Rifle,  &c.  Co.  31  Conn.  1; 
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explain  an  ambiguity  caused  by  inconsistent  statements  in  them/"^ 
or  to  supply  omissions  apparent  upon  their  face  when  read  to- 
gether."* 

§  586.  Resulting  trust. — ^The  rule  does  not  apply  to  exclude  parol 
evidence  of  facts  and  circumstances  establishing  an  implied  or  re- 
sulting trust.  The  theory  seems  to  be  in  such  cases  that  the  evidence 
does  not  contradict  the  writing  or  its  legal  import,  but  simply  shows 
facts  and  circumstances  from  which  the  law  determines  that  the 
title  or  legal  estate  created  or  evidenced  by  the  instrument  must  be 
held  in  trust,  or,  in  other  words,  that  it  engrafts  a  trust  upon  the  legal 
estate.^"*  At  all  events,  it  is  well  settled  that  such  evidence  is  ad- 
missible to  establish  a  resulting  trust  where  the  purchase  money  has 
been  paid  by  one  person  and  the  conveyance  taken  in  the  name  of 
another,  or  where  the  money  has  been  paid  by  several  and  the  con- 
veyance taken  in  the  name  of  only  one.^"° 


Parker  v.  Norman,  65  Ark.  333,  46 
S.  W.  134.  But  compare  Wolfe  v. 
McMillan,  117  Ind.  587,  20  N.  E. 
509. 

"^Wilson  V.  Tucker,  10  R.  I.  578; 
Thayer  v.  Torrey,  37  N.  J.  L.  339; 
Johns  V.  Church,  12  Pick.  (Mass.) 
557,  23  Am.  Dec.  651.  See  also  Hill 
V.  Miller,  76  N.  Y.  32;  Lyle  v. 
Richards,  L.  R.  1  H.  L.  Gas.  222, 
35  L.  J.  Q.  B.  D.  214;  Stewart  v. 
Chadwick,  8  la.  463. 

""See  Wilson  v.  Tucker,  10  R.  I. 
578;  Thomas  Machine  Co.  v.  Voel- 
ker,  23  R.  I.  441,  50  Atl.  838;  Deery 
V.  Cray,  10  Wall.  (U.  S.)  263;  Singer 
Mfg.  Co.  V.  Forsyth,  108  Ind.  334; 
Beirn  v.  Rosser,  26  Gratt.  (Va.) 
537;  Maxted  v.  Seymour,  56  Mich, 
129. 

"'  McGuire  v.  Ramsey,  9  Ark.  518; 
Boyd  V.  Boyd,  163  111.  611,  45  N.  B. 
118,  119.  See  also  Collins  v.  Corson 
(N.  J.  Eq.)  30  Atl.  862;  Harvey  v. 
Pennypacker,  4  Del.  Ch.  445; 
Pritchard  v.  Brown,  4  N.  H.  397,  17 
Am.  Dec.  431. 


""Irwin  V.  Ivers,  7  Ind.  308,  63 
Am.  Dec.  421;  Myers  v.  Jackson, 
135  Ind.  136,  34  N.  E.  810;  De  Pey- 
ster  V.  Gould,  3  N.  J.  Eq.  474,  29 
Am.  Dee.  723;  Osborne  v.  Bndicott, 
6  Cal.  149,  65  Am.  Dec.  498;  Butler 
V.  Shumaker  (Ariz.)  32  Pac.  265; 
Poote  V.  Bryant,  47  N.  Y.  544; 
Lloyd  V.  Woods,  176  Pa.  St.  63,  V3, 
34  Atl.  926;  Springer  v.  Kroeschell, 
161  111.  358  43  N.  E.  1084;  Lofton 
V.  Sterrett,  23  Fla.  565;  Stewart  v. 
Stevens,  10  Colo.  440;  Corr's  Appeal, 
62  Conn.  403,  26  Atl.  478;  Baker  v 
Vining,  30  Me.  121,  50  Am.  Dec.  617; 
Witts  V.  Horney,  59  Md.  584; 
Kringle  v.  Rhomberg,  120  la.  472, 
94  N.  W.  1115;  Willis  v.  Willis,  2 
Atk.  71.  The  evidence  in  such  cases 
often  takes  a  wide  range.  See 
Behm  v.  Molly,  133  Pa.  St.  614,  19 
Atl.  421;  Kelly  v.  Kelly,  126  111. 
550,  18  N.  E.  785;  Bruce  v.  Romy, 
18  111.  67;  Chambers  v.  Emery,  13 
Utah,  374,  45  Pac.  192. 
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§  587.  Showing  deed  to  be  a  mortgage. — The  rule  is  established 
in.  most  jurisdictions  that  parol  evidence  is  admissible  to  show  that 
an  instrument  in  the  form  of  a  deed  absolute  on  its  face  is  a  mere 
security  for  a  debt,  and  therefore  to  be  treated  as  a  mortgage.^°° 
In  a  leading  case  upon  the  subject  it  is  said:  "It  is  an  established  doc- 
trine that  a  court  of  equity  will  treat  a  deed,  absolute  in  form,  as  a 
mortgage^  when  it  is  executed  as  security  for  a  loan  of  money.  The 
court  looks  beyond  the  terms  of  the  instrument  to  the  real  trans- 
action ;  and  when  that  is  shown  to  be  one  of  security,  and  not  of  sale, 
it  will  give  effect  to  the  actual  contract  of  the  parties.  As  the  equity 
upon  which  the  court  acts  in  such  cases  arises  from  the  real  character 
of  the  transaction,  any  evidence,  written  or  oral,  tending  to  show  this 
is  admissible.  The  rule  which  excludes  parol  testimony  to  contradict 
or  vary  a  written  instrument  has  reference  to  the  language  used  by 
the  parties."  It  "does  not  forbid  an  inquiry  into  the  object  of  the 
parties  in  executing  and  receiving  the  instrument."^"' 

So,  as  between  the  parties,  parol  evidence  has  been  admitted  to 
show  that  an  instrument  in  the  form  of  a  bill  of  sale  should  be  treated 
as  a  chattel  mortgage;^"'  that  an  apparently  absolute  assignment  of  a 

"'Beebe  v.  Wisconsin  Mortgage  153,  32  Pac.  70;  Perkins  v.  West,  55 
Loan  Co.  117  Wis.  328,  93  N.  W.  Vt.  265;  Lewis  v.  Bayliss,  90  Tenn. 
1103,  1105;  Cole  v.  Gray,  139  Ind.  280,  16  S.  W.  376;  Pancake  v.  CaufE- 
396,  38  N.  E.  856;  Mott  v.  Flske,  man,  114  Pa.  St.  113;  Eckford  v. 
155  Ind.  597,  58  N.  E.  1053;  German  Berry,  87  Tex,  415,  28  S.  W.  937; 
Ins.  Co.  V.  Gibe,  162  111.  251,  44  N.  Raynor  v.  Lyons,  37  Cal.  452;  Nes- 
B.  490;  Holt  v.  Moore,  37  Ark.  145;  bitt  v.  Cavender,  27  S.  Car.  1;  Lang- 
Anthony  V.  Anthony,  23  Ark.  479;  ton  v.  Horton,  5  Beav.  9;  Dixon 
Washburn  v.  Merrills,  1  Day  (Conn.)  v.  Parker,  2  Ves.  Sr.  219,  225. 
139,  2  Am.  Dec.  59;  Tower  v.  Fetz,  '"Peugh  v.  Davis,  96  U.  S.  332, 
26  Neb.  706,  42  N.  W.  884,  18  Am.  quoted  with  approval  in  Brick  v. 
St.  795;  Ryan  v.  Dox,  34  N.  Y.  Brick,  98  U.  S.  514. 
307,  90  Am.  Dec.  696  and  note;  ™Voorhies  v.  Hennessy,  7  Wash. 
Ensminger  v.  Ensmlnger,  75  la.  89,  243,  34  Pac.  931.  See  also  Parks  v. 
39  N.  W.  208,  9  Am.  St.  462  and  Hall,  2  Pick.  (Mass.)  206;  Seavey 
note;  Franklin  v.  Ayer,  22  Fla.  654;  v.  Walker,  108  Ind.  78,  9  N.  E.  347; 
Crutcher  v.  Muir,  90  Ky.  142,  13  S.  Booth  v.  Robinson,  55  Md.  419. 
W.  435;  Campbell  v.  Dearborn,  109  But  not  where  the  assignment  is  a 
Mass.  130;  CuUen  v.  Carey,  146  complete  and  specific  contract  con- 
Mass.  50,  15  N.  E.  131;  Gilchrist  taining  mutual  stipulations.  Marsh 
V.  Beswick,  33  W.  Va.  168;  10  S.  v.  McNair,  99  N.  Y.  174,  if  a. 
E.  371;  Davis  v.  Hopkins,  18  Colo. 
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note  was  intended  aa  collateral  security ;"°  and  that  a  bond  was  given^ 
and  to  be  beld  only  to  secure  the  obligee's  support.^^" 

§  688.  Eebutting  and  fortifying  an  equity. — Parol  evidence  is 
admissible  in  some  cases  to  "rebut  an  equity/"^^  or,  in  other  words, 
to  rebut  a  presumption  which  principles  of  equity  raise  against  the 
apparent  intention  of  a  written  instrument,  and  when  parol  evi- 
dence has  been  so  admitted  to  show  that  the  presumption  is  not  in 
accordance  with  the  real  intention  similar  evidence  is  admissible  to 
fortify  such  equity  or  presumption.^^^ 

"The  evidence  on  either  side  is  admissible,  not  for  the  purpose 
of  proving,  in  the  first  instance,  with  what  intent  the  writing  was 
made,  but  simply  with  the  view  of  ascertaining  whether  the  presump- 
tion, which  the  law  has  raised,  is  well  or  ill  founded.^^^  But,  in  the 
absence  of  evidence  to  countervail  the  presumption,  no  parol  evi- 
dence in  support  of  it  can  be  adduced.  In  the  first  place,  such  evi- 
dence would  be  unnecessary;  and  next,  its  effect,  if  it  had  any,  would 
be  to  contradict  the  language  of  the  instrument.^^*  If,  therefore, 
the  circumstances  on  the  face  of  the  instrument  are  such  as  to  rebut 
the  presumption  drawn  by  the  law,  or  if  the  court  does  not  raise 
any  presumption  at  all,  parol  evidence  to  fortify  the  presumption  in 
the  one  case,  or  to  create  it  in  the  other,  will  be  alike  inadmissible; 

"•Vlckers  v.  Battershall,  84  Hun  toon,  67  Cal.  325,  7  Pac.  741.     To 

(N.  Y.)  496;   McCathern  v.  Bell,  93  rebut  presumption  of  advancement: 

Ga.  290;    Pond  v.   Eddy,  113   Mass.  Faylor   v.   Faylor,    136   Cal.    92,    68 

149;     Scharman    v.     Scharman,    38  Pac.     482.     See    also    Chamber    v. 

Neb.   39,     56  N.  W.  704.     See  also  Michael  (Ark.)   74  S.  W.  516. 

Jaster  v.   Currie   (Neb.)   94  N.  W.  ""Sims  v.  Sims,  10  N.  J.  Eg.  158; 

995.  Langdon  v.  Astor's  Exrs.  16  N.  T. 

""Davidson  v.  Young,  167  Pa.  St  9,  34,  35;  Kirk  v.  Eddowes,  3  Hare 

265,  31  Atl.  557.  509,   517,   8  Jur.   530;    Hall  v.   Hill, 

"■  In  re  Atwood's  Estate,  14  Utah  1  Dru.  &  War.   94,  116.     See  also 

1,  45  Pac.  1036;  Avery  v.  Chappell,  Tillotson   v.   Race,   22   N.   Y.   122; 

6  Conn.  270,  16  Am.  Deo.  53;  Tay-  Zeigler  v.  Eckert,  6  Pa.  St.  13,  47 

lor  V.  Maris,  90  N.  Car.  619;  Coote  Am.  Dec.  428. 

V.  Boyd,  2  Bro.  Ch.  522;   Mann  v.  "»Kirk  v.  Eddowes,  3  Hare  509, 

Mann,    1    Johns.    Ch.    (N.   Y.)    231;  517,  13  L.  J.  Ch.  402;   8  Jur.  1024; 

King  V.  Ruckman,  21  N.  J.  Eq.  599;  Hall  v.  Hill,  1  Dr.  &  War.  94,  116; 

De  Witt  V.  Yates,  10  Johns.  (N.  Y.)  Ferris  v.   Goodburn,   27   L.   J.   Ch. 

156;  Llvermore  v.  Aldrich,  5  Cush.  574;  6  W.  R.  485. 

'Mass.)    431;    Hurst    v.    Beach,    5  "*  Authorities  cited   In  last  note 

Madd.   216.     To  rebut  presumption  supra, 
of  resulting  trust:   Tryon  v.  Hun- 
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because,  in  either  event,  the  effect  of  the  evidence  would  be  to  con- 
tradict the  apparent  meaning  of  the  writing."^^'  The  simplest 
instance  of  the  application  of  this  doctrine  is  where  two  legacies,  of 
which  the  terms  and  the  expressed  motives  coincide,  are  left  to  the 
same  person.  Here,  contrary  to  the  general  rule  and  apparently 
contrary  to  the  terms  of  the  writings,  it  is  presumed  that  the  legacies 
were  not  intended  to  be  cumulative,  but  parol  evidence  is  admissible 
to  rebut  this  presumption  or  so  called  equity .^^°  It  is  also  admissible 
in  certain  cases  to  rebut  the  similar  presumption  against  double  por- 
tions,^^'  and  the  like.^^* 

§  589.  Dates. — The  date  of  an  instrument,  like  a  recital  of  con- 
sideration, is  regarded  as  a  merely  formal  part  of  the  instrument  and 
not  such  a  part  of  the  contract  itself  as  to  come  within  the  rule  ex- 

'"  Palmer  v.  Newell,  20  Beav.  32;      rebuttal  of  the  disputable  presump- 


8  De  G.  M.  &  G.  74;  24  L.  J.  Ch. 
424.  See  also  Reynolds  v.  Rob- 
inson, 82  N.  Y.  103,  107;  Richards 
V.  Humphreys,  15  Pick  (Mass.)  133, 
139;  Miner  v.  Atherton's  Exr.  35 
Pa.  St.  528;  Clendening  v.  Clymer, 
17  Ind.  155,  159;  Timberlake  v. 
Parish,  5  Dana  (Ky.)  346;  Lang- 
ham  v.  Senford,  17  Ves.  435;  Lady 
Osborne  v.  Villiers,  2  Eq.  Gas.  Ab. 
416,  12;  Bishop  of  Cloyne  v.  Young, 
2  Ves.  91,  95.  Nor  is  such  evidence 
admissible  where  the  presumption 
or  rule  of  construction  is  absolute 
and  not  a  mere  rebuttable  presump- 
tion. 2  Taylor's  Bv.  (2  Cham- 
berlayne's  ed.)  §  1231.  For  pre- 
sumption raised  by  statute  held  re- 
buttable, see  In  re  Atwood's  Estate, 
14  Utah,  1,  45  Pac.  1036,  1037;  Cou- 
lam  V.  Doull,  133  U.  S.  216,  10  Sup. 
Ct.  253. 

"'Hurst  V.  Beach,  5  Madd.  216, 
recognized  in  Hall  v.  Hill,  1  Dru. 
&  War.  94,  116,  and  De  Tussand 
(1878)  26  W.  R.  874,  47  L.  J.  Ch. 
849.  The  evidence  is  not  intro- 
duced to  show  that  a  party  did 
not  mean  what  he  said,  but  to  show 
that  he  did  mean  what  he  said  in 


tion  to  the  contrary. 

"'Weall  V.  Rice,  2  Russ.  &  Mye. 
251,  267;  Montague  v.  Montague,  15 
Beav.  565;  Glengall  v.  Barnard,  1 
Keen,  769,  6  L.  J.  Ch.  25,  explained 
in  Hall  v.  Hill,  1  Dru.  &  War.  94, 
116.  See  also  Dawson  v  Dawson, 
L.  R.  4  Eq.  Cas.  504;  Bennett  v. 
Houldsworth,  46  L.  J.  Ch.  646,  L. 
R.  6  Ch.  D.  671;  Nevin  v.  Drysdale, 
L.  R.  4  Eq.  Cas.  517;  Russell  v.  St. 
Aubyn,  L.  R.  2  Ch.  Div.  398. 

1"  Wallace  v.  Pomfret,  11  Ves. 
542,  547;  Pym  v.  Lockyer,  5  Myl, 
&  Cr.  29;  recognized  in  Suisse  v. 
Lflwther,  2  Hare,  424,  434;  Perim- 
ner  v.  Bayne,  7  Ves.  508,  518;  Hop- 
wood  V.  Hopwood,  22  Beav.  488,  26 
L.  J.  Ch.  292,  29  L.  J.  Ch.  747; 
Campbell  v.  Campbell,  35  L.  J.  Ch. 
241.  See,  also.  Mead  v.  Parker, 
115  Mass.  413,  15  Am.  R.  110; 
Livermore  v.  Aldrich,  5  Cush. 
(Mass.)  431;  Bank  v.  Fordyce,  9 
Pa.  St.  275;  Walton  v.  Coulson,  1 
McLean  (U.  S.)  120;  Rhodes  v. 
Farmer,  17  How.  (U.  S.)  464;  Wil- 
liams V.  Williams,  32  Beav.  370; 
McGinity  v.  McGlnity,,  63  Pa.  St. 
38,   44. 


§  590.] 


PAEOL    EVIDENCE. 


674 


eluding  paxol  evidence.^^'  Thus,  not  only  is  parol  evidence  of  the  true 
date  of  execution  admissible  in  case  of  fraud  or  mistake,^'"'  but  such 
evidence  of  the  actual  date  of  execution  or  delivery  is  admissible  in  • 
many  other  cases,  as,  for  instance,  where  it  becomes  material  as  to 
when,  if  at  all,  it  took  effect  in  order  to  determine  its  validity, 
whether  the  statute  of  limitations  is  a  bar,  whether  a  condition  had 
been  performed  in  time,  or  the  like.^^^  So,  where  the  instrument  is 
not  dated,  parol  evidence  is  admissible  to  show  the  true  date  of  its 
execution  and  delivery.^'"' 

§  590.  Alteration  of  writing. — Evidence  to  prove  a  fraudulent  or 
unauthorized  alteration  of  a  written  instrument  is  not  excluded  by  the 
rule,  and  such  evidence  is  admissible  to  impeach  the  instrument  on 
that  ground.^^^  So  an  apparent  alteration  may  be  explained  and  shown 

1,  20  S.  W.  319;   Kincaid  v.  Arch- 


""  Geiss  v.  Odenheimer,  4  Yeates 
(Pa.)  278,  2  Am.  Dec.  407;  Mc- 
Ilhargy  v.  Chambers,  117  N.  Y. 
532,  23  N.  B.  561;  Parke  v.  Neeley, 
90  Pa.  St.  52;  McCracken  v.  Ansley, 
4  Strob.  (S.  Car.)  1;  Erickson  v. 
Brookings  County,  3  S.  Dak.  434, 
53  N.  W.  857,  18  L.  R.  A.  347; 
Partridge  v.  Swazey,  46  Me.  414; 
Clauss  V.  Burgess,  12  La.  Ann.  142; 
Abrams  v.  Pomeroy,  13  111.  133; 
Moore  v.  Smead,  89  Wis.  558,  62 
N.  W.  426;  Bruce  v.  Slemp,  82  Va. 
352;  Moody  v.  Hamilton,  22  Fla. 
298;  Gately  v.  Irvine,  51  Cal.  172; 
Clayton's  Case,  5  Coke,  1;  Hall  v. 
Cazenore,  4  East,  477;  Steele  v. 
Mart,  4  Barn.  &  C.  272;  Oakley  v. 
Hicks,    Cro.    Jac.    263. 

•=»  Brack  v.  Cole,  4  Sandf.  (N. 
Y.  Super.  Ct.)  79;  Arberry  v.  No- 
land,  2  J.  J.  Marsh.  (Ky.)  421; 
Stockham  v.  Stockham,  32  Md.  196; 
Briggs  V.  Fleming,  112  Ind.  313, 
14  N.  E.  86  (holding,  however,  that 
the  mistake  or  time  of  delivery 
must  be  alleged.  But  see  Black 
V.  Sharkey,  104  Cal.  279,  37  Pac. 
939);  Parker  v.  Luffborough,  10 
Serg.   &  R.    (Pa.)    249. 

""Saunders    v.    Blythe,    112    Mo. 


ibald,  73  N.  Y.  189,  193;  District  of 
Columbia  v.  Camden  Iron  Works, 
181  U.  S.  461,  21  Sup.  Ct.  680; 
Aldridge  v.  Branch  Bank,  17  Ala. 
45;  Mcintosh  v.  Lee,  57  la.  356,  10 
N.  W.  895;  Shaughnessey  v.  Lewis, 
130  Mass.  355. 

""  Ordeman  v.  Lawson,  49  Md. 
135;  Burditt  v.  Hunt,  25  Me.  419, 
43  Am.  Dec.  289;  Hewes  v.  Taylor, 
70  Pa.  St.  387;  Kincaid  v.  Arch- 
ibald, 10  Hun  (N.  Y.)  9;  Perry's 
Adm'r  v.  Smith,  34  Tex.  277;  Var- 
ner  v.  Dexter,  &c.  Ass'n  (Tex.  Civ. 
App.)  39  S.  W.  206.  See,  also, 
Blake  v.  Coleman,  22  Wis.  415,  99 
Am.  Dec.  53. 

'^Buck  v.  Appleton,  14  Me.  284; 
Goodwin  v.  Norton,  92  Me.  532,  43 
Atl.  Ill;  Everman  v.  Robb,  52  Miss. 
653,  24  Am.  R.  682;  Montgomery 
V.  Crossthwait,  90  Ala.  553,  8  So. 
498,  12  L.  R.  A.  140;  Winters  v. 
Mowser,  163  Pa.  St.  239,  29  AU. 
916;  Jourden  v.  Boyce,  33  Mich. 
302;  Kranich  v.  Sherwood,  92  Mich. 
397,  52  N.  W.  741;  Courcamp  v. 
Weber,  39  Neb.  533,  58  N.  W.  187. 
See,  also,  Richards  v.  Day,  137  N. 
Y.   183,  33   N.   E.   146,  23  -U  R.  A. 
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to  have  been  made  in  good  faith  to  correct  an  error  under  express  or 
implied  authority.^^*  It  may  likewise  be  shown  that  the  alteration 
was  made  by  a  stranger  without  the  knowledge  of  the -party  ;^^°  and,  in 
general,  it  may  be  said  that  parol  evidence  is  admissible  in  a  proper 
ease  to  prove  the  time  when  the  alteration  vi^as  made,  by  whom  it  was 
made,  and  for  what  purpose  it  was  made.^-'  It  has  also  been  held 
that  an  unnoted  erasure  and  change  of  the  Christian  name  of  the 
grantor  in  a  deed  may  be  explained  by  parol  evidence  of  identity  of 
the  two,  thus  showing  it  to  be  immaterial.^^^ 

§  591.  Illegality. — As  already  stated,  parol  evidence  is  admissible 
to  show  that  a  contract  never  had  any  legal  existence  because  of  fraud 
or  the  like,  and,  upon  the  same  principle,  it  may  also  be  shovm  by 
parol  that  it  is  illegal  for  other  reasons,  as  "it  is  only  in  virtue  of  its 
superior  obligation  that  a  written  contract  has  the  effect  of  ex- 
tinguishing the  verbal  contract  upon  which  it  is  founded."^^*  Thus, 
parol  evidence  is  admissible  to  show  that  the  contract 
is,     in     reality     usurious,^^"     or     that     it     was     in     furtherance 

19;  Schneider  v.  Rapp,  33  Ind.  270; 
Johnson  v.  Pollock,  58  111.  181; 
Jenkinson  v.  Monroe,  61  Mich.  454, 
28  N.  W.  663;  Conally  v.  Spragins, 
66    Ala.    258;    Heywood    v.    Perrin, 

10  Pick.  (Mass.)  228,  20  Am.  Dec. 
518;  Bone  v.  Dotterer,  80  Ga.  50, 
4  S.  E.  253;  Pearson  v.  Hardin, 
95  Mich.  360,  54  N.  "W.  504;  Craw- 
ford V.  Brady,  35  Ga.  184;  Neil  v. 
Case  &  Co.  25  Kans.  510,  37  Am. 
R.  259,  and  note;  Gilmore's  Es- 
tate, 154  Pa.  St.  523,  26  Atl.  614. 

'"Hanrick  v.  Patrick,  119  U.  S. 
156,   7   Sup.   Ct.   147. 

'^  Lear  v.  Yarnel,  3  A.  K.  Marsh. 
(Ky.)  419,  421;  Allen  v.  Hawks,  13 
Pick.    (Mass.)    79;    Levy  v.   Brown, 

11  Ark.  16;  Kranich  v.  Sherwood, 
92  Mich.  397,  52  N.  W.  741. 

""Roe  V.  Kiser,  62  Ark.  92,  34 
S.  W.  534,  54  Am.  St.  288;  Fenwick 
V.  Ratliff,  6  T.  B.  Mon.  (Ky.)  154; 
Hammond  v.  Hopping,  13  Wend. 
(N.  Y.)  505;  Newsom  v.  Thighen, 
30  Miss.   414;    Chamberlain  v.  Mc- 


601,  33  Am.  St.  703;  Sweet  v.  Mau- 
pin,  65  Mo.  65;  Coit  v.  Churchill, 
61  la.  296,  16  N.  W.  147;  Perry  v. 
Burton,  31  La.  Ann.  262. 

"*Lee  V.  Butler,  167  Mass.  426, 
46  N.  E.  52,  57  Am.  St.  466;  Mundy 
V.  Stevens,  61  Fed.  77;  Browning 
V.  Cornell,  91  la.  448,  59  N.  W.  340; 
Krause  v.  Meyer,  32  la.  566;  Mc- 
Nail  V.  Welch,  125  111.  623,  18  N.  B. 
737;  Howell  v.  Cloman,  117  N.  Car. 
77,  23  S.  E.  95.  See,  also.  Barlow 
V.  Buckingham,  68  la.  169,  26  N. 
W.  58;  Stringham  v.  City  of  Osh- 
kosh,   22   Wis.    326. 

"=  Hill  V.  Nelins,  86  Ala.  442,  5 
So.  796;  Orlando  v.  Gooding,  34 
Fla.  244,  15  So.  770;  Green  v.  Beck- 
ner,  3  Ind.  App.  39,  29  N.  E.  172; 
White,  &c.  Co.  v.  Dakin,  86  Mich. 
581,  49  N.  W.  583,  13  L.  R.  A.  313; 
Andrews  v.  Calloway,  50  Ark.  358, 
7  S.  W.  449;  Robinson  v.  Nevada 
Bank,  81  Cal.  106,  22  Pac.  478. 

""Johnson  v.  Wabash,  &c.  R.  Co. 
16  Ind.  389;  Wren  v.  Fargo,  2  Ore. 
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of  an  unlawful  purpose,  such  as  an  adulterous  intercourse,  the 
compounding  of  a  felony,  or  the  like ;""  and,  in  short,  that  it  was  in 
furtherance  of  any  object  or  purpose  forbidden  by  statute,  common 
law  or  public  policy,  by  which  it  is  rendered  illegal.^^^  So,  it  may 
likewise  be  shown  that  the  contract  had  no  legal  existence  by  reason 
of  the  incapacity  of  a  party  to  make  it.^^^ 

§  592.  Fraud  and  duress. — Parol  evidence  is  always  admissible,  in 
a  proper  case,  to  prove  that  a  contract,  whether  sealed  or  unsealed, 
never  had  any  legal  existence."''  So,  when  fraud  or  duress  is 
charged,  a  wide  latitude  is  given  to  the  testimony  bearing  on  the 
formation  and  the  effect  of  the  contract,  even  though  all  the  neces- 


Clurg,  8  "Watts.  &  S.  (Pa.)  31;  Fer- 
guson v.  Sutphen,  8  111.  547.  See, 
also,  Koehler  v.  Dodge,  31  Neb. 
328,  28  Am.  St.  518,  and  note,  and 
also  note  to  Bank  v.  Cook,  46  Am. 
St.   518. 

"°  Succession  of  Fletcher,  11  La. 
Ann.  59;  Friend  v.  Miller,  52  Kans. 
139,  34  Pac.  397,  39  Am.  St.  340; 
Sherman  v.  Wilder,  106  Mass.  537; 
Inhabitants  of  Worcester  v.  Eaton, 
11  Mass.  368;  Dale  v.  Roosevelt, 
9  Cow.  (N.  Y.)  307;  Pope  v.  St. 
Leiger,  5  Mod.  1,  3  (for  gambling 
debt). 

'"Friend  v.  Miller,  52  Kans.  139, 
34  Pac.  397,  39  Am.  St.  340;  United 
States  Bank  v.  Owens,  2  Peters  (U. 
S.)  527;  Pettit  v.  Pettit,  32  Ala. 
288;  Martin  v.  Clarke,  8  R.  I.  389, 
5  Am.  R.  586;  Snyder  v.  Willey, 
33  Mich.  483;  Lindsay  v.  Smith, 
78  N.  Car.  328;  Chandler  v.  John- 
son, 39  Ga.  85;  Roby  v.  West,  4 
N.  H.  285,   17  Am.   Dec.  423. 

"intoxication:  Barrett  v.  Bux- 
ton, 2  Aik.  (Vt.)  167;  Prentice  v. 
Achorn,  2  Paige  Ch.  (N.  Y.)  30. 
Infancy  or  coverture:  Van  Vaiken- 
burgh  v.  Rouk,  12  Johns.  (N.  Y.) 
338;  Dale  v.  Roosevelt,  9  Cow.  (N. 
Y.)  307.  Mental  incapacity:  Grant 
V.  Thompson,  4  Conn.  203,  10  Am. 


Dec.  119;  Den  v.  Clark,  10  N.  J.  L. 
258;  Jackson  v.  King,  4  Cow.  (N. 
Y.)  207,  15  Am.  Dec.  354;  Mitchell 
V.  Kingman,  5  Pick.  (Mass.)  431. 
See,  generally,  Van  Deusen  v. 
Sweet,  51  N.  Y.  378;  Sutton  v. 
Jleagan,  5  Blackf.  (Ind.)  217,  33 
Am.  Dec.  466;  Riggan  v.  Green,  80 
N.  Car.  236,  30  Am.  R.  77;  Farley 
V.  Parker,  6  Ore.  105,  25  Am.  R. 
504. 

'=^  Waddell  v.  Glassell,  18  Ala. 
561,  54  Am.  Dec.  170;  Bottomley 
V.  United  States,  1  Story  (U.  S.) 
135;  Gatling  v.  Newell,  9  Ind.  572; 
Hamilton  v.  Conyers,  28  Ga.  276; 
Akin  V.  Drummond,  2  La.  Ann. 
92;  Farrell  v.  Bean,  10  Md.  217; 
Holbrook  v.  Burt,  22  Pick.  (Mass.) 
546;  Sandford  v.  Handy,  23  Wend. 
(N.  Y.)  260;  Hunter  v.  Bilyeu,  30 
111.  228;  Razor  v.  Razor,  39  111. 
App.  527,  142  111.  375;  Baltimore, 
&c.  S.  Co.  V.  Brown,  54  Pa.  St.  77; 
Stark's  Ex'r's  v.  Littlepage,  4  Rand. 
(Va.)  368;  Isenhoot  v.  Chamber- 
lain, 59  Cal.  630;  Vicknair  v.  Tros- 
clair,  45  La.  Ann.  373;  Benicia, 
&c.  Works  V.  Estes  (Cal.),  32  Pac. 
938;  Thomas  v.  Scutt,  127  N.  Y. 
133;  see  note  6  L.  R.  A.  45;  Webster 
V.   Smith,   72  Vt.   12,   47  Atl.   101. 
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sary  elements  of  a  contract  appear  in  writing.^'*  Testimony  may 
be  given  in  such  cases^'°  to  show  erasures,^'"  omission,  insertion,^^^ 
or  misrep'resentation^^*  of  any  material  part.^^"     But  unless  it  is 


"'Chandler  v.  Von  Roeder,  65 
U.  S.  (24  How.)  224,  16  L.  Ed.  633; 
Christ  V.  Diflenbach,  1  Serg.  &  R. 
464,  7  Am.  Dec.  624;  Morris  v. 
Nixon,  42  U.  S.  (1  How.)  118,  11  L. 
Ed.  69;  Kennedy's  Heirs  v.  Ken- 
nedy's Heirs,  2  Ala.  571;  Andrews 
&  Bros.  V.  Jones,  10  Ala.  460; 
Thweatt  v.  McLeod,  56  Ala.  375; 
Hick  V.  Thomas,  90  Cal.  289,  27 
Pac.  208;  Tyler  v.  Anderson,  106 
Ind.  185;  Hines  v.  Driver,  72  Ind. 
125,  128. 

"'  And  see,  also,  as  to  fraudulent 
erasures,  insertions  and  the  like  In 
judicial  and  official  records:  War- 
ren V.  Kimhall,  59  Me.  284;  Com- 
monwealth V.  Bullard,  9  Mass.  270; 
People  V.  Townsend,  37  Barb.  (N. 
T.)  520;  Lowry  v.  McMillan,  8  Pa. 
St.  (8  Barr.)  157,  49  Am.  Dec.  501; 
Randall  v.  Collins,  58  Tex.  231;  Bu- 
ford  V.  Buford,  4  Munf.  (Va.)  241, 
6  Am.  Dec.  511;  Russell  v.  Tuttle,  2 
Root,  Conn.  22;  Durand  v.  New  Ha- 
ven, &c.  Co.  42  Conn.  211;  Iowa 
Falls,  &c.  R.  Co.  V.  Woodbury  Coun- 
ty, 38  Iowa,  498;  McGregor,  &c.  R. 
Co.  V.  Brown,  39  Iowa,  655;  Thorne 
V.  Traveler's  Ins.  Co.  80  Pa.  St.  15, 
21  Am.  R.  89;  Monti  v.  Barber,  1 
Del.  Co.  R.  222;  Eddy  v.  Wilson,  43 
Vt.   362. 

™  Gilmor's  Estate,  154  Pa.  St.  523, 
26  Atl.  614;  Davidson  v.  Cooper,  11 
Mees  &  W.  778;  United  States  v. 
Spalding,  2  Mason  (U.  S.)  478,  482; 
Jones  V.  Crawley,  57  N.  J.  L.  222, 
30  Atl.  871.  See  also  Nelson  v. 
State  (Tex.  Cr.  App.)  75  S.  W.  502. 

"■Waddell  v.  Glassell,  18  Ala. 
561,  54  Am.  Dec.  170;  Bottomley  v. 
United  States,  1  Story  (U.  S.)   135; 


Gatling  v.  Newell,  9  Ind.  572;  Ham- 
ilton V.  Conyers,  28  Ga.  276;  Akin 
V.  Drummond,  2  La.  Ann.  92;  Far- 
rell  V.  Bean,  10  Md.  217;  Holbrook 
V.  Burt,  22  Pick.  (Mass.)  546;  Sand- 
ford  V.  Handy,  23  Wend.  (N.  Y.) 
260;  Hunter  v.  Bilyeu,  30  111.  228; 
Raxor  V.  Razor,  39  111.  App.  527, 
142  111.  375;  Baltimore,  &c.  S.  Co.  v. 
Brown,  54  Pa.  St.  77;  Stark's  Ex'rs 
V.  Littlepage,  4  Rand.  (Va.)  368; 
Isenhoot  v.  Chamberlain,  59  Cal. 
630;  Vicknair  v.  Trosclair,  45  La. 
Ann.  373;  Benicia,  &c.  Works  v. 
Estes  (Cal.)  32  Pac.  938;  Thomas  v. 
Scutt,  127  N.  Y.  133;  Fuller  v.  La- 
mar,  53   la.   477,   5   N.   W.   606. 

"*  McKesson  v.  Sherman,  51  Wis. 
303:  Kranich  v.  Sherwood,  92  Mich. 
397;  Gross  v.  Drager,  66  Wis.  150, 
where  the  person  could  not  read 
English;  Cozzins  v.  Whittaker,  3 
Stew.  &  P.  (Ala.)  322,  329;  M'Far- 
lane  v.  Moore,  1  Overt.  (Tenn.) 
174,  3  Am.  Dec.  752;  Fleming  v. 
Slocum,  18  Johns.  N.  Y.  403,  9  Am. 
Dec.  224;  Barfield  v.  Southside  Irr. 
Co.  Ill  Cal.  118,  43  Pac.  406;  Amer- 
ican Cotton  Co.  V.  Collier,  30  Tex. 
Civ.  App.  105,  69  S.  W.  1021;  Hurl- 
burt  V.  T.  D.  Kellogg  Lumber,  &c. 
Co.  115  Wis.  225,  91  N.  W.  673; 
Summerour  v.  Pappa  (Ga.)  45  S.  B. 
713. 

"'  Partridge  v.  Messer,  14  Gray 
(Mass.)  180;  Hoitt  v.  Holcomb,  23 
N.  H.  535;  Chew  v.  Moffett,  6  Munf. 
(Va.)  120;  Tomlinson's  Adm'r  v. 
Mason,  6  Rand.  (Va.)  169;  Phil- 
lips V.  Potter,  7  R.  I.  289,  82  Am. 
Dec.  598;  Hartshorn  v.  Day,  19 
How.  (U.  S.)  211,  222;  Hazard  v. 
Irwin,   18   Pick.    (Mass.)    95;    John- 
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clear  that  fraud  or  duress  was  practiced,  the  written  contract  should  be 
allowed  to  stand.  Verbal  statements,  secret  agreements,  or  acts  made 
or  done  on  or  before  the  inception  of  a  contract,  if  they  were  material 
and  were  relied  upon,  are  generally  admissible  for  the  purpose  of  prov- 
ing the  fraud,  notwithstanding  the  general  rule  excluding  parol  evi- 
dence ;  for  the  law  does  not  always  conclusively  imply  that  the  written 
part  contains  the  whole  contract  j^*"  and  in  such  cases  the  rule  that  all 
prior  negotiatiaas  are  merged  in  the  writing  does  not  apply. '^^^  Where 
property  is  transferred  in  fraud  of  creditors  a  wide  latitude  is  allowed 
in  evidence  introduced  to  prove  it.^*^  Duress  or  undue  influence  may 
be  shown,  as  in  cases  of  those  holding  public  office,  a  fiduciary  re- 
lation, a  position  of  honor  and  trust,^*^  in  the  case  of  a  beneficiary 
under  a  wilV**  or  in  the  case  of  those  employing  physical  or  artificial 


son  V.  Mlln,  14  Wend.  (N.  Y.)  195, 
by  reason  of  statute. 

""Phyfe  V.  Warden,  2  Edw.  Oh. 
(N.  Y.)  47;  Elliott  v.  Connell,  13 
Miss.  91;  Kennedy  v.  Kennedy,  2 
Ala.  571;  Blanchard  v.  Moore,  4  J. 
J.  Marsh.  (Ky.)  471;  Wesley  v. 
Thomas,  6  Harr.  &  J.  (Md.)  24; 
Chetwood  v.  Brittan,  2  N.  J.  Eq. 
438;  Prentiss  v.  Russ,  16  Me.  30; 
Mallory  v.  Leach,  35  Vt.  156,  82 
Am.  Dec.  625;  Holbrook  v.  Burt,  22 
Pick.  (Mass.)  546;  Seroggin  v. 
Wood,  87  la.  497;  Dano  v.  Sessions, 
65  Vt.  79;  Hick  v.  Thomas,  90  Cal. 
289;  State  v.  Cass,  52  N.  J.  L.  77. 

"'Prentiss  v.  Russ,  16  Me.  30; 
Lelcher  v.  Keeney,  98  Mo.  App.  394, 
72  S.  W.  145;  Mallory  v.  Leach,  35 
Vt.  156,  82  Am.  Dec.  625;  Holbrook 
V.  Burt,  22  Pick.  (Mass.)  546;  Serog- 
gin V.  Wood,  87  la.  497;  Dano  v. 
Sessions,  65  Vt.  79;  Hick  v.  Thomas, 
90  Cal.  289;  Hines  v.  Driver,  72  Ind. 
125;  Moore  y\  Harmon,  142  Ind. 
555,  559,  41  N.  E.  599;  Gwaltney  v. 
Provident,  &c,  Soc.  132  N.  Car.  925, 
44  S.  E.  659.  In  State  v.  Cass,  52  N. 
J.  L.  77,  evidence  of  fraudulent  rep- 
resentations was  received,  although 
there  was  a  written  warranty.  Lear 
V.    Yarnel,    3    A.    K.    Marsh.    (Ky.) 


419,  421;  Kranich  v.  Sherwood,  92 
Mich.  397,  52  N.  W.  741. 

"'  See  Gray  v.  Handkinson,  1  Bay 
(S.  C.)  278;  Adams  v.  Wylie,  1  Nott 
&  M.  C.  (S.  C.)  78;  Winner  v.  Hoyt, 
66  Wis.  227,  57  Am.  R.  257;  Mon- 
ell  V.  Colden,  13  Johns.  395,  7  Am. 
Dec.  390;  Russell  v.  Rogers,  15 
Wend.  (N.  Y.)  351;  Remington  v. 
Linthicum,  39  U.  S.  (14  Pet.)  84; 
Staton  V.  Commonwealth,  32  Ky. 
(2  Dana)  397;  Shealy  v.  Edwards, 
75  Ala.  411;  Phinney  v.  Holt,  50  Me. 
570,  573;  Wright  v.  Linn,  16  Tex. 
34,  Ogden  State  Bank  v.  Barker, 
12  Utah,  13,  40  Pac.  765;  Snyder  v. 
Free,  114  Mo.  360,  21  S.  W.  847; 
Plynn  v.  Jackson,  93  Va.  341,  25  S. 
E.  1. 

^"  Allen  V.  Davis,  4  DeG.  &  Sm. 
133;  Wright  v.  Proud,  13  Ves.  136; 
Norton  V.  Relly,  2  Eden,  286;  Lyon 
V.  Home,  16  W.  R.  824;  Lloyd  v. 
Clark,  6  Beav.  309;  Lambert  v.  Lam- 
bert, 6  Brown  P.  C.  272;  Page  v. 
Home,  11  Beav.  227;  Coulson  v. 
Allison,  2  D.  P.  &  J.  521;  Sharp  v. 
Leach,  31  Beav.  491;  Sturge  v. 
Sturge,  12-  Beav.  229;  Sercombe  v. 
Sanders,  34  Beav.  382;  Harvey  v. 
Mount,  8  Beav.  439;  Tate  v.  Wil- 
liamson, L.  R.  2  Ch.  App.  55;  Fer- 
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means,  who  use  their  powers  to  secure  a  contract  in  invitum,^*"  or 
in  furtherance  of  something  forbidden  by  law.^*° 

§  593.  Fraud — ^Illustrative  cases. — ^Although  a  contracting  party 
is  usually  guilty  of  negligence  if  he  signs  the  written  contract  without 
leading  it,  and  cannot  ordinarily  rely  upon  the  statements  of  the 
other  as  to  its  contents  and  character,  yet  if  their  relation  is  such  that 
he  rightfully  reposes  a  known  trust  and  confidence  in  such  person, 
and  the  latter  is  guilty  of  misrepresentation  and  fraud,  by  which 
the  former  is  induced  to  execute  the  instrument  for  the  benefit  of  the 
latter,  believing  that  it  is  another  and  difEerent  instrument,  relief 
may  usually  be  had  and  parol  evidence  is  admissible  to  show  such 
facts.^*'  So,  one  who  is  not  a  party  to  a  written  instrument,  and 
who  seeks  to  impeach  it  as  a  means  adopted  by  his  adversary  to 
defraud  him,  may,  in  a  proper  case,  contradict  it  by  parol  evidence 
showing  the  real  transaction.^*^  Such  evidence  has  also  been  held 
admissible  in  an  action  to  rescind  an  insurance  contract  and  recover 
a  premium  paid  before  knowledge  of  the  fraud,  on  the  ground  that 
the  medical  examiner  of  the  company  fraudulently  and  incorrectly 
res  V.   Ferres,   2   Bq.   Ca.  Ab.   695;      Biggs   v.    Lawrence,    3    T.    R.    454; 


Willan  V.  Wlllan,  2  Dow,  274;  Grif- 
fiths V.  Robbins,  2  Madd.  105;  An- 
derson V.  Elsworth,  3  Giff.  154; 
Grosvenor  v  Sberratt,  28  Beav.  659; 
Terry  v.  Wacber,  15  Sim.  447; 
Rhodes  v.  Bate,  L.  R.  I.  Ch.  App. 
252;  Cole  v.  Gibson,  1  Ves.  Sr.  503; 
Whelan  v.  Whelan,  3  Cow.  (N.  Y.) 
537. 

'"Tyson  v.  Tyson's  Exrs.  37  Md. 
567,  583;  Smith's  Will,  95  N.  Y. 
516,  523;  Bancroft  v.  Otis,  91  Ala. 
279,  24  Am.  St.  904;  Mackall  v. 
Mackall,  135  U.  S.  167;  Wheeler  v. 
Whipple,  44  N.  J.  Eq.  141;  Post  v. 
Mason,  91  N.  Y.  539. 

"=  Adams  v.  Jones,  39  Ga.  479; 
Ewing  V.  Smith,  132  Ind.  205,  31  N. 
E.  464;  Lyon  v.  Home,  L.  R.  6  Eq. 
653. 

"'  Collins  V.  Blantern,  2  Wils. 
347;  1  Smith's  Leading  Cases,  154, 
168,   note,   and   cases   there   cited; 


Waymell  v.  Reed,  5  T.  R.  599;  Doe 
V.  Ford,  3.  Ad.  &  El.  649;  Catlin  v. 
Bell,  4  Camp.  183;  Commonwealth 
V.  Pease,  16  Mass.  91;  Norman  v. 
Cole,  3  Esp.  253;  Sinclair  v.  Steven- 
son, 1  C.  &  P.  582;  Chitty  on  Con- 
tracts, 519  to  527. 

"'  Givan  v.  Masterson,  152  Ind. 
127,  51  N.  E.  237.  See  also  Cameron 
V.  Estabrooks,  73  Vt.  73,  50  Atl. 
638;  Hartshorn  v.  Day,  19  How.  (U. 
S.)  211,  223;  Trambly  v.  Ricard, 
130  Mass.  259;  Lithographing  Co. 
V.  Houppert,  104  Ala.  503,  16  So. 
522,  53  Am.  St.  77;  Van  Valken- 
burgh  V.  Rouk,  12  Johns.  (N.  Y.) 
337;  Cutler  v.  Roanoke,  &c.  Co.,  128 
N.  Car.  477,  39  S.  E.  30;  George 
Barrie  &  Son  v.  Frost,  105  111.  App. 
187. 

'"Burns  v.  Thompson,  91  Ind. 
146.  See  also  Aleshire  v.  Lee  Coun- 
ty Sav.  Bank,  105  111.  App.  32. 
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wrote  the  ans-vrers  of  the  applicant,  so  that  the  policy  was  void."' 
It  is  said  in  a  recent  ease  that  "it  is  always  competent  to  show  by  parol 
that  a  given  contract  was  entered  into  relying  upon  fraudulent  rep-; 
resentations ;  and  when  a  written  contract  does  not  contain  the 
entire  agreement  between  the  parties,  it  is  competent,  to  show  bj 
parol  or  other  writings  executed  at  the  same  time  what  the  balance 
of  the  agreement  or  transaction  was."^''"  This  statement,  without 
qualification,  is,  perhaps,  a  little  too  broad;  but  there  are  many  cases 
illustrating  the  general  doctrine  that  the  fact  that  a  contract  has  been 
reduced  to  writing  is  no  ground  for  excluding  parol  evidence  that 
one  of  the  parties  was  induced  to  execute  it  by  the  false  and  fraudu- 
lent representations  of  the  other,  and  that  the  facts  may  be  shown 
by  parol  in  a  proper  case.^°^ 

§  594.  Mistake. — So,  parol  evidence  is  frequently  admitted  in 
cases  of  mistake.  The  ground  of  its  admission  in  such  cases  has 
been  said  to  be  that  it  would  operate  as  a  fraud  if  the  alleged  mistake 
could  not  be  corrected,  and  in  many  cases  it  could  only  be  corrected 
by  introducing  parol  evidence;  but  no  such  wide  latitude  is  allowed 
as  in  ordinary  eases  of  fraud.  Parol  evidence  is  most  often  admitted 
to  correct  mistakes  in  suits  in  equity  brought  for  the  express  purpose 
of  correcting  or  reforming  vsritten  instruments  where  there  has  been 
a  mutual  mistake  of  fact  in  reducing  them  to  writing.  As  said  in 
a  recent  case:  "An  objection  that  the  plaintiff  cannot  have  relief 
because  he  cannot  prove  the  allegations  without  varying  the  terms 
of  a  written  contract  by  parol  is  scarcely  deserving  of  mention.  It  is 
obvious  that,  if  this  rule  was  applicable  to  eases  like  the  one  at  bar, 
the  jurisdiction  of  the  courts  to  reform  instruments  because  of  fraud 
or  mutual  mistake  would  be  entirely  defeated.     The  one  purpose  of 

""Bennett   v.    Massachusetts,   &c.  145  Mass.  461,  14  N.  E.  747;  Gatling 

Ins.    Co.    107   Tenn.    371,   64   S.   W.  v.    Newell,    9    Ind.    572;    Conant   v. 

768.  National,    &c.    Bank,    121   Ind.    323, 

•"■Hurlbert  v.  T.  D.  Kellogg  Lum-  22  N.  E.  250;    Rambo  v.  Patterson 

ber,  &c.  Co.  115  Wis.  225  91  N.  W.  (Mich.),   95   N.  W.   722;    Bridger  v. 

673,  674.  Goldsmith,  143  N.  Y.  424;   Barreda 

"'Harrell  v.  Hill,  19  Ark.  102,  68  v.    Silsbee,    21    How.    (U.    S.)    146; 

Am.   Dec.   202;    Scroggin   v.   Wood,  Hartshorn  v.  Day,  19  How.   (U.  S.) 

87  la.  497,  54  N.  W.  437;  Fox  v.  Ta-  211;  Wright  v.  Crookes,  1  Scott  N. 

bel,  66  Conn.  397,  34  Atl.  101;  Antle  R.    685;    Hotson    v.    Browne,    9    C. 

V.    Sexton,    137    111.    410,    27    N.    E.  B.  N.  S.  442,  99  E.  C.  L.  441;  Dobell 

691;  Foss  v.  Newbury,  20  Ore.  257,  v.  Stevens,  3  B.  &  C.  623,  10  E.  C. 

25   Pac.   669;    O'Donnell   v.   Clinton,  L.  283. 
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such  actions  is  to  contradict  or  vary  the  terms  of  a  written  agreement, 
and  the  evidence  in  most  cases  is  mainly  or  wholly  oral.  One  of  the 
most  frequent  occasions  for  the  exercise  of  this  jurisdiction  is  the 
mistake  of  a  scrivener  in  reducing  the  contract  to  writing,  and  the 
inadvertent  signing  of  it  by  the  parties."^^^  So,  in  suits  to  compel 
specific  performance  of  an  alleged  written  contract,  such  evidence  may 
be  introduced  by  the  defendant  to  show  that  by  reason  of  mistake, 
the  alleged  agreement  is  not  the  true  agreement,  and  that  in  fact  he 
did  not  execute  it.^^*  Parol  evidence  may  also  be  admissible,  usually 
upon  the  ground  of  estoppel,  in  actions  upon  insurance  policies  to 
show  mistakes  in  the  applications  for  insurance,  especially  where  it 
is  claimed  that  the  insured  made  true  and  correct  answers,  and  that 
the  agent  of  the  insurance  company  wrote  them  incorrectly.^"* 


''^  Story  V.  Gammell,  (Neb.),  94 
N.  W.  982,  983.  The  alleged  mistake 
must  be  clearly  proved,  and  this 
cannot  ordinarily  be  done  without 
showing  by  parol  in  what  partic- 
ulars the  true  agreement  differs 
from  the  writing.  Sllbar  v.  Ryder, 
63  Wis.  106,  23  N.  W.  106;  Canal 
Co.  V.  Hewitt,  62  Wis.  316,  21  N. 
W.  216,  22  N.  W.  588;  Hartford, 
&c.  Co.  V.  Miller,  41  Conn.  112; 
Linton  v.  Fireworks  Co.  128  N. 
Y.  672,  28  N.  E.  580;  Nowlin  v. 
Pyne,  47  Iowa,  293.  See,  also,  as  to 
the  necessity  of  clearly  proving  the 
mistake.  Brantley  v.  West,  27  Ala. 
542;  Mead  v.  Westchester  Fire  Ins. 
Co.  64  N.  T.  453;  Fudge  v.  Payne, 
86  Va.  303,  10  S.  E.  7;  Habbe  v. 
Viele,  148  Ind.  116,  45  N.  E.  783; 
Heavenridge  v.  Mondy,  49  Ind.  434; 
Tesson  v.  Atlantic  Ins.  Co.  40  Mo. 
33,  93  Am.  Dec.  293;  Fishack  v. 
Ball,  34  W.  Va.  644,  12  S.  E.  856; 
Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  417,  12  Sup.  Ct.  239, 
245;  Sylvins  v.  Kosek,  117  Pa.  St. 
67,  11  Atl.  392,  2  Am.  St.  645;  notes 
in  6  L.  R.  A.  46;  30  Am.  St.  642, 
648. 

"'Webster  v.  Cecil,  30  Beav.  62; 


Goode  V.  Riley,  153  Mass.  585; 
Quinn  v.  Roath,  37  Conn.  16;  Best 
V.  Stow,  2  Sandf.  Ch.  (N.  Y.)  298; 
Coles  V.  Bowne,  10  Paige  (N.  Y.) 
526;  Ryno  v.  Darby,  20  N.  J.  Eq. 
231;  Townes  v.  Lucas,  13  Gratt. 
(Va.)  705;  Chambers  v.  Livermore, 
15  Mich.  381;  Cathcart  v.  Robinson, 
5  Peters  (U.  S.)  264;  Fitschen  v. 
Thomas,  9  Mont.  52;  Gillespie  v. 
Moon,  2  Johns.  Ch.  (N.  Y.)  587, 
7  Am.  Dec.  559;  see  also  Newcomer 
V.  Kline,  11  Gill  &  J.  (Md.)  457,  37 
Am.  Dec.  74. 

1"  Marston  v.  Kennebeck,  &c.  Ins. 
Co.  89  Me.  266,  36  Atl.  389,  56  Am. 
St.  412;  Moliere  v.  Penn.  Ins.  Co. 
5  Rawle  (Pa.)  342,  28  Am.  Dec. 
675;  Manhattan  Ins.  Co.  v.  Webster, 
59  Pa.  St.  227,  98  Am.  Dec.  332; 
North  Am.  F.  Ins.  Co.  v.  Throop, 
22  Mich.  146,  7  Am.  R.  638; 
Brown  v.  Metropolitan,  &c.  Ins. 
Co.  65  Mich.  306,  8  Am.  St.  894; 
Plumb  v.  Cattaraugus,  Ins.  Co.  18 
N.  Y.  392,  72  Am.  Dec.  526  and 
note;  Insurance  Co.  v.  Williams, 
39  Ohio  St.  584,  48  Am.  R.  474; 
Planters  Ins.  Co.  v.  Sorrels,  1 
Baxt.  (Tenn.)  352,  25  A.m  R. 
780;    Planters    Ins.    Co.    v.    Myers, 
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§  595.  Mistake — ^Illustrative  cases. — Cases  have  already  been 
cited  ia  which  parol  evidence  of  a  mistake  is  admissible  in  proceed- 
iags  to  reform  or  set  aside  a  written  instrument,^^^  and,  as  already- 
stated,  it  is  in  such  eases  that  evidence  of  mistake  is  most  often 
admitted.  But  suits  brought  expressly  for  reformation  or  cancela- 
tion are  not  the  only  cases  m  which  such  evidence  has  been  admit- 
ted.^^'  Thus,  in  an  action  of  assumpsit  by  a  lessee  to  recover  money 
paid  to  his  lessor  as  rent  for  water  rights,  parol  evidence  was  admit- 
ted that  the  lease  was  taken  with  the  understanding  by  both  parties 
that  the  premises  were  to  be  used  for  a  certain  purpose,  and  that 
this  understanding  was  based  on  a  mistake  as  to  the  true  facts  of 
the  case,  there  being  a  mistake  as  to  the  subject  matter.^"'  In  another 
case  oral  evidence  of  a  parol  agreement  for  the  sale  of  land,  the 
boundaries  of  which  were  pointed  out  by  the  vendor  on  the  ground, 
was  held  admissible  to  show  that  the  deed  did  not  convey  the  entire 
tract  paid  for.^^^  So,  where  the  defendant  in  an  action  on  an  in- 
surance policy  pleads  false  representations  in  the  application,  and  the 
reply  pleads  that  the  defendant's  agent  wrote  them  and,  without  the 
plaintiff's  knowledge,  did  not  correctly  write  his  answers,  it  has 
been  held  that  such  facts  may  be  shown  by  parol.^^'  In  an  action  on 
a  promissory  note,  the  defendant  by  cross-complaint,  pleaded  a  mis- 
take and  asked  to  have  the  note  reformed  to  express  the  real  contract, 
and  parol  evidence  was  held  admissible  to  sustain  the  allegations  of 
the  cross-complaint.^°°     In  a  settlement  between  a  county  treasurer 

55    Miss.     479,     30     Am.     R.     521;  141   U.    S.    260,    11    Sup.   Ct.    972, 

Lycoming   F.    Ins.   Co.   v.   Jackson,  999;    Brunson   v.    Henry,    140    Ind. 

83   111.   302,   25   Am.   R.    386;  Flynn  455,  32  N.  E.  256. 

V.   Equitable   L.   Ins.   Co.   78  N.   Y.  "'See   Terrell   Coal  Co.  V.  Lacey 

568,    34    Am.    R.    561;    Grattan    v.  (Ala.),  31  So.  109. 

Metropolitan  L.   Ins.   Co.   80  N.   Y.  "'Bedell    v.    Wilder,    65   Vt.    406, 

281,   36    Am.   R.  617,   92    N.  Y.  274,  26  Atl.   589,   36  Am.   St.   871. 

44    Am.    R.    372;    McCall    v.    Phoe-  ""Equitable    Trust   Co.    v.    Milli- 

nix  Ins.  Co.  9  W.  Va.  237,  27  Am.  gan,    31    Ind.    App.    20,    65    N.    B. 

R.    558;     See  also  New  Jersey,  &c.  1044. 

Ins.    Co.    Y.    Baker,    94    U.    S.    610.  ""  Parno  v.  Iowa,  &c.  Ins.  Co.  114 

But   compare'  McCoy  v.   Metropoli-  la.    132,    86    N.    "W.    210.     See   also 

tan,    &c.    Ins.    Co.    133    Mass.    82;  Snell    v.    Insurance    Co.    98    U.    S. 

Franklin,    &c.    Ins.    Co.    v.    Martin,  85,  and  last  note  to  last  preceding 

40    N.  J.    L.    568,  29  Am.    R.    271.  section. 

•"See     last     preceding     section;  ""Lawrence     County     Bank     v. 

also   Kee    v.   Davis,    137   Cal.    456,  Arndt,  69  Ark.  406,  65  S.  W.  1052. 
70   Pac.   294;    Griswold   v.   Hazard, 
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and  the  sheriff  as  tax  collector,  the  former  gave  the  latter  a  receipt  for 
certain  money,  and  afterwards  discovering  a  discrepancy  he  demanded 
a  return  of  the  receipt,  on  the  ground  that  it  had  been  given  by 
mistake:  the  sheriff  denied  any  mistake,  and  suit  was  brought  by 
the  state  against  both  the  sheriff  and  the  treasurer  and  their  sureties, 
and  the  treasurer  filed  a  cross-complaint  against  the  sheriff  to  recover 
the  money.  The  court  held  that  parol  evidence  was  admissible  to 
show  the  alleged  mistake.^'^  But  parol  evidence  of  mistake  that 
might  be  admissible  in  a  proper  proceeding  under  proper  pleadings 
may  be  inadmissible,  because  the  proceeding  or  pleadings  are  such 
that  it  is  not  admissible  in  the  particular  case,^*^  and  there  are  cases 
where  such  evidence  is  not  admissible,  because  it  would  affect  the 
interests  of  third  persons  who  acquired  rights  under  the  written  in- 
strument in  good  faith,  without  knowledge  of  the  mistake,  and  for 
a  valuable  consideration.^"' 

§  596.  Discharge — Performance — Waiver. — The  parol  evidence 
rule  does  not  exclude  oral  evidence  of  the  discharge  or  performance 
of  a  contract  in  a  proper  case,  and  as  a  general  rule  evidence  of  a 
subsequent  parol  agreement  to  extend  the  time,  change  the  place  or 
manner  of  performing  a  prior  unsealed  written  contract,  or,  before 
breach  thereof  and  for  a  new  consideration,  to  waive,  annul  or  dis- 
charge it  or  any  of  its  provisions,  is  admissible.'^"*  Thus,  it  is  com- 
petent to  show  by  parol  evidence  that  a  written  agreement  is  entirely 

'"Butler    V.    State,    81    Miss.    734  Heilner    v.    Imbrie,    6    Serg.    &    R. 

33   So.   847.     So,   in  a  proper  case,  (Pa.)    401. 

parol    evidence    of    mistake    is    ad-  '"  Keating  v.  Price,  1  Johns.  Cas. 

niissible  to   defeat  an   action  on   a  (N.  Y.)  22,  1  Am.  Dec.  92;  NicoU  v. 

written    contract    in    the    form    it  Burke,  78  N.  Y.  580,  585;   Hope  v. 

bears.     Bwing   v.    Smith,    132    Ind.  Balen,    58    (N.    Y.)    380;    Le    Pevre 

205,  31  N.  E.  464;  Bwing  v.  Wilson,  v.    Le   Fevre,   4    Serg.    &   R.    (Pa.) 

132    Ind.   223,    31   N.   E.    64.  241,   8  Am.   Dec.   696;    Holloway  v. 

""Kreuger  v.  Nicola,  205  Pa.  St.  Frick,  149  Pa.  St.  178,  24  Atl.  201; 

38,  54  Atl.  494;  Nysteun  v.  Hanson  Clark    v.     Ducheneau     (Utah),     72 

(la.),    91    N.    W.    1071.      See    also  Pac.    331,   333;    Pecos   Valley   Bank 

Newcomer   y.    Kline,    11   Gill    &   J.  v.   Bvans-Snider-Buel   Co.   107   Fed. 

(Md.)   437,  37  Am.  Dec.  74;    Young  654;  Rhodes  v.- Thomas,  2  Ind.  638; 

Y.   Jacoway,  9   Smed.   &  M.    (Miss.)  Frick   Co.   v.   Western,   &c.    Co.    51 

212,    215;    New    Idea    Pattern    Co.  Kans.    370,   32   Pac.   1103;    Adler  v. 

v.   Whelan,   75    Conn.    455,    53    Alt.  Friedman,    16    Cal.    138;    Maysville, 

953.  &c.  R.   Co.   V.   Pelham     (Ky.)    20  S. 

'»=  Kilpatrick   v.    Strozier,   67    Ga.  W.  384;   Gardiner  v.  Bataille,  5  La. 

247;    Tabor   v.    Cilley,    53   Vt.    487;  Ann.  597;  Edson  v.  McGraw,  37  La. 
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discharged  or  performed  according  to  its  terms.^°^  So,  a  release  or 
other  discharge  without  performance  of  the  terms  of  the  original 
•written  contract  may  be  shown  by  parol  ia  a  proper  case.^°°  And 
a  waiver  of  particular  provisions  may  be  similarly  shown  in  a  proper 
case,  as,  for  instance,  in  an  action  for  the  price  of  logs,  parol  evi- 
dence has  been  held  admissible  to  show  that  the  delivery  of  the  logs 
at  a  place  different  from  that  designated  in  the  written  contract  was 
at  the  request  of  the  defendant.^'^  The  question  as  to  the'  admissi- 
bility of  such  evidence  of  waiver  most  frequently  arises  in  insurance 
cases,  and  in  such  cases  it  is  generally  held  that  a  waiver  may  .be 
shown  even  after  breach,  or,  in  other  words,  parol  evidence  is  generally 


Ann.  294;  Cummings  v.  Arnold, 
3  Mete.  (Mass.)  486,  37  Am.  Dec. 
155;  Harris  v.  Brooks,  21  Pick. 
(Mass.)  1%,  32  Am.  Dec.  254;  Sav- 
age V.  Blanchard,  148  Mass.  348, 
19  N.  E.  396;  Levering  v.  Langley, 
8  Minn.  107;  Buel  v.  Miller,  4  N.  H. 
196;  O'Keefe  v.  Corporation,  59 
Conn.  551,  22  Atl.  325;  Mairs  v. 
Sparks,  5  N.  J.  L.  513;  Walters  v. 
Walters,  12  Ired.  L.  (N.  Car.)  28,  55 
Am.  Dec.  401;  Perkins  v.  Adams, 
30  Vt.  230;  Duplanty  v.  Stokes,  103 
Mich.  630,  61  N.  W.  1015;  Bryan  v. 
Hunt,  4  Sneed  (Tenn.)  543,  70  Am. 
Dec.  262;  Goss  v.  Lord  Nugent,  5  B. 
&  Add.  58,  63;  Lee  v.  Hawks,  68 
Miss.  669,  13  L.  R.  A.  633,  and  note 
on  parol  evidence  to  show  waiver; 
Harris  v.  Murphy,  119  N.  Car.  34, 
25  S.  E.  708,  56  Am.  St.  656,  662, 
and    extended    note. 

1"' Tucker  v.  Tucker,  113  Ind.  272, 
13  N.  E.  710;  Isbell  v.  Brinkman, 
70  Ind.  118;  Baile  v.  St.  Joseph, 
&c.  Co.  73  Mo.  371;  Payment: 
Ketcham  v.  Hill,  42  Ind.  64;  Vin- 
cent V.  Larson,  1  Idaho,  241;  Stew- 
art V.  McDonald,  18  La.  Ann.  194; 
Thornton  v.  Wood,  42  Me.  282. 
Settlement  under  account  stated  as 
amount  due  under  written  con- 
tract: Krueger  v.  Dodge,  15  S.  Dak. 


159,  87  N.  W.  965.  Merchandise 
agreed  to  be  taken,  and  actually 
delivered  in  payment  of  note: 
Buchanan  v.  Adams,  49  N.  J.  L. 
636,  10  Atl.  662,  60  Am.  R.  666. 
See  also  Howard  v.  Stratton,  64 
Cal.    487,   2   Pac.    263. 

"°  Levering  v.  Langley,  8  Minn. 
107;  Juilliard  v.  Chaffee  92  N.  T. 
529;  Mead  v.  Parker,  111  N.  Y.  259, 
18  N.  E.  727;  Tate  v.  Reynolds,  8 
Watts  &  S.  (Pa.)  91;  Worrell  v. 
Forsyth,  141  111.  22,  30  N.  E.  673; 
Negley  v.  Jeffiers,  28  Ohio  St.  90; 
Parker  v.  City  of  Syracuse,  31 
N.  Y.  376;  Katz  v.  Bedford,  77 
Cal.  319,  19  Pac.  523,  1  L.  R.  A. 
826;  Raymond  v.  Krauskopf,  87  la. 
602,  54  N.  W.  432;  Swain  v.  Sea- 
mans,  9  Wall.  (U.  S.)  254,  Conrad 
V.  Fisher,  37  Mo.  App.  352,  8  L. 
R.  A.  147.  But  see  Lindsay  v.  Gar- 
vin, 31  S.  Car.  259,  9  S.  E.  862,  5  L. 
R.    A.    219. 

"'Duplanty  V.  Stokes,  103  Mich. 
630,  61  N.  W.  1015.  See  also  for 
other  illustrative  cases:  Fleming 
V.  Gilbert,  3  Johns.  (N.  Y.)  528; 
Brady  v.  Cassidy,  145  N.  Y.  171,  39 
N.  B.  814;  Grove  v.  Donaldson, 
15  Pa.  St.  128;  Herzog  v.  Sawyer, 
61  Md.  344;  Leathe  v.  Bullard,  8 
Gray   (Mass.)   545. 
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held  admissible  to  show  a  waiver  of  a  breach  of  condition  or  warranty 
in  an  insurance  policy,  either  where  the  agent  has  knowledge  of  the 
facts  at  the  time  of  issuing  the  policy,  or  where  there  is  such  subse- 
quent conduct  on  the  part  of  the  company  or  its  agents  as  subjects 
the  insured  to  expense  and  leads  him  to  believe  that  the  breach  is 
waived,  or  otherwise  amounts  to  a  valid  waiver  or  estoppel.^**  Some 
courts  have  also  admitted  proof  of  a  custom  among  insurance  com- 
panies to  accept  premiums  after  they  are  due.'°* 

§  597.  Parol  evidence  to  aid  interpretation. — It  is  frequently  said 
that  a  contract  should  be  "read  in  the  light  of  surrounding  circum- 
stances," and  parol  evidence  is,  perhaps,  more  often  received  to  aid 
in  the  interpretation  of  written  instruments  than  for  any  other  pur- 
pose connected  with  such  instruments.  The  courts,  in  order  to  get  at 
the  true  meaning  of  the  language  used  and  the  true  intent  of  the 
parties,  although  that  intent  must  not  be  different  from  that  expressed 


"*  See  Insurance  Co.  v  Wilkinson, 
13  Wall.  (U.  S.)  222;  Knickerbocker 
L.  Ins.  Co.  V.  Norton,  96  TJ.  S.  234; 
Hartford,  &c.  Ins.  Co.  v.  Unsell, 
144  U.  S.  449,  12  Sup.  Ct.  671; 
New  York  L.  Ins.  Co.  v.  Baker, 
83  Fed.  647;  Plumb  v.  Cattaraugus, 
&c.  Co.  18  N.  Y.  392;  Rowley  v. 
Empire  Ins.  Co.  36  N.  Y.  550; 
Pechner  v.  Phoenix  Ins.  Co.  65  N. 
Y.  195,  207;  Tilns  v.  Glens  Falls 
Ins.  Co.  81  N.  Y.  410,  418;  Kiernan 
V.  Dutchess  Co.  &c.  Ins.  Co.  150 
N.  Y.  190,  194,  195,  44  N.  B.  698; 
Home  Ins.  Co.  v.  Duke,  84  Ind. 
253  (but  see  Havens  v.  Home  Ins. 
Co.  Ill  Ind.  90,  12  N.  E.  137) ;  Mof- 
fltt  v.  Phcenix  Ins.  Co.  11  Ind.  App. 
233,  38  N.  E.  835;  Bevin  v.  Connec- 
ticut, &c.  Ins.  Co.  23  Conn.  244; 
Sheldon  v.  Connecticut  Mut.  L.  Ins. 
Co.  25  Conn.  207,  65  Am.  Dec.  565; 
Mobile,  &c.  Ins.  Co.  v.  Miller,  58 
Ga.  420;  Imperial  Fire  Ins.  Co.  v. 
Dunham,  117  Pa.  St.  460,  12  Atl.  668. 
2  Am.  St.  686;  Viele  v.  Germania 
Ins.  Co.  26  la.  56,  96  Am.  Dec.  83; 
HUt  V.   Metropolitan,   &c.   Co.   110 


Mich.  517,  68  N.  W.  300;  Aetna,  &c. 
Ins.  Co.  v.  Olmstead,  21  Mich.  246; 
McFarland  v.  Kittanning  Ins.  Co. 
134  Pa.  St.  590,  19  Atl.  796,  19  Am. 
St.  723;  Oshkosh  Gas  Light 
&c.  Co.  V.  Germania,  &c.  Ins.  Co.  71 
Wis.  454,  37  N.  W.  819,  5  Am.  St 
233.  But  see  Franklin  F.  Ins.  Co. 
V.  Martin,  40  N.  J.  L.  568;  State. 
&c.  Ins.  Co.  V.  Arthur,  30  Pa.  St. 
315,  331;  Batchelder  v.  Queen  Ins. 
Co.  135  Mass.  449.  Other  early 
decisions  also  denSied  that  there 
could  be  any  such  waiver,  and 
there  is  still  some  conflict  as  when, 
if  at  all,  a  waiver  should  be  im- 
plied. But  this  is  a  matter  of 
substantive  law  rather  than  of  the 
law    of    evidence. 

i*»Girard  L.  Ins.  Co.  v.  Mutual 
L.  Ins.  Co.  86  Pa.  St.  236;  Baxter 
V.  Massasoit  Ins.  Co.  13  Allen 
(Mass.)  320.  Contra,  Busby  v. 
North  America,  &c.  Ins.  Co.  40 
Md.  572;  see  also  Candee  &  Co. 
V.  Citizens'  Ins.  Co.  4  Fed.  143; 
Mutual,  &c.  Ins.  Co.  v.  Ruse.  8 
Ga.  534. 
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in  the  instniment,  axe  frequently  obliged  to  place  themselves  in  the 
situation  of  the  parties  and  consider  the  facts  and  circumstances  at- 
tending its  execution,  and  they  cannot  do  this  without  the  aid  of 
extrinsic  evidence.  It  is  difficult,  if  not  impossible,  to  formulate  a 
general  rule  upon  the  subject  which  shall  be  at  the  same  time  compre- 
hensive and  strictly  accurate,  but  the  following  is,  perhaps,  as  com- 
prehensive and  nearly  accurate  as  any  that  has  been  suggested : 

"Parol  evidence  is  admissible,  in  the  construction  of  contracts,  to 
define  the  nature  and  qualities  of  the  subject  matter,  the  situation 
and  relations  of  the  parties,  and  all  the  circumstances,  in  order  that 
the  court  may  put  themselves  in  the  place  of  the  parties,  see  how 
the  terms  of  the  instrument  affect  the  subject  matter,  and  ascertain 
the  signification  which  ought  to  be  given  to  any  phrase  or  term  in 
the  contract  which  is  ambiguous  or  susceptible  of  more  than  one  in- 
terpretation;  and  this,  although  the  result  of  the  evidence  may  be 
to  contradict  the  usual  meaning  of  terms  and  phrases  used  in  the 
contract;  but  if  the  words  are  clear  and  unambiguous,  a  contrary 
intention  may  not  be  derived  from  the  circumstances."^'"' 

§  598.  Patent  amhigniity. — Lord  Bacon,  influenced  perhaps  by 
Lord  Chenej^s  case,^^^  seems  to  have  originated  the  terms  ambiguitas 
latens  and  ambiguitas  patens,  and  to  have  first  clearly  laid  down  the 
rule  that  a  latent  ambiguity  may  be  supplied  by  extrinsic  evidence, 
because  an  ambiguity  which  arises  out  of  a  fact  may  be  removed  by 
proof  of  the  fact,  while  a  patent  ambiguity  "is  never  holpen  by  aver- 
ment."   In  commenting  upon  the  maxim,  he  says: 

"There  be  two  sorts  of  ambiguities  of  words ;  the  one  is  ambiguitas 
patens  and  the  other  latens.  Patens  is  that  which  appears  to  be 
ambiguous  upon  the  deed  or  instrument ;  latens  is  that  which  seemeth 
certain  and  without  ambiguity,  for  anything  that  appeareth  upon  the 
deed  or  instrument;  but  there  is  some  collateral  matter  out  of  the 
deed  that  breedeth  the  ambiguity.  Ambiguitas  patens  is  never  holpen 
by  averment ;  and  the  reason  is,  because  the  law  will  not  couple  and 
mingle  matter  of  specialty,  which  is  of  the  higher  account,  with 
matters  of  averment,  which  is  of  inferior  account  in  law;  for  that  we 
were  to  make  all  deeds  hollow  and  subject  to  averments,  and  so, 
in  effect,  that  to  pass  without  deed  which  the  law  appointeth  shall 
not  pass  but  by  deed.  Therefore,  if  a  man  give  land  to  J.  D.  and  J.  S. 
et  haeredibus,  and  do  not  limit  to  whether  of  their  heirs,  it  shall  not 

""Browne  Parol  Ev.  179,  §  53.  '"5  Co.  68. 
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be  supplied  by  averment  to  whether  of  them  the  intention  was  the 
inheritance  should  be  limited.  But  if  it  be  ambiguitas  latens  then 
otherwise  it  is;  as  if  I  grant  my  manor  of  S.  to  J.  F.  and  his  heirs, 
here  appeareth  no  ambiguity  at  all.  But  if  the  truth  be,  that  I  have 
the  manors  both  of  South  S.  and  I^orth  S.,  this  ambiguity  is  matter 
in  fact;  and  therefore  it  shall  be  holpai  by  averment,  whether  of 
them  it  was  that  the  party  intended  should  pass."^^^ 

This  is  not  far  wrong  in  the  sense  in  which  Lord  Bacon  meant  it 
and  as  applied  by  him,  but  it  has  occasioned,  if  not  directly  caused, 
much  confusion  and  some  erroneous  decisions.  He  used  the  term 
ambiguity  in  a  limited  and  specific  sense  and  stated  the  rule  as  one 
of  pleading  rather  than  as  a  rule  of  evidence ;  but  in  one  of  the  earliest 
books  thereafter  published,^^^  in  which  there  is  an  attempt  to  state  the 
law  of  evidence,  it  is  treated  as  a  rule  of  evidence;  and  we  now  find 
many  decisions,  some  of  them  right  upon  the  facts  and  some  of  them 
erroneous,  m  which  it  is  stated  as  a  rule  of  evidence  in  general  terms 
that  a  latent  ambiguity  can  be  explained  and  removed  by  extrinsic 
evidence,  and  that  a  patent  ambiguity  cannot  be.^'* 

§  599.  Comments  on  distinction  between  latent  and  patent  am- 
biguity.— Written  instruments  are  not  mere  abstractions,  to  be  con- 
sidered apart  from  the  subject  and  objects  to  which  they  refer,  and  in 
the  interpretation  of  any  document  there  may  arise  from  the  mere 
reading  of  it  a  doubt  as  to  what,  if  any,  effect  it  can  be  given.  As 
suggested  by  Judge,  now  Mr.  Justice  Holmes,  "In  every  case  the 
words  used  must  be  translated  into  things  and  facts  by  parol  evi- 
dence,"^^°  and  this  very  process  of  necessary  translation  may  show 
that  an  uncertainty  or  ambiguity  which  apparently  exists  on  the 
face  of  the  instrument  does  not  in  reality  exist  as  well  as  it  may 
show  that  by  reason  of  extrinsic  facts  there  is  an  tmcertainty  or  am- 
biguity not  apparent  upon  the  face  of  the  instrument.     It  is  doubt- 

>"See    Bacon's    Law    Tracts,    pp.  Stafford,    (Tex.    Civ.    App.)    27    S. 

99,  100;   Bacon's  Max.  Reg.  23,  25;  W.   823.     See   also   the  recent  case 

Broom's  Leg.  Max.  608  et  seq.  of  Trustees  of  Southampton  v.  Jes- 

"=  Buller's  Nisi  Prius,  in  its  first  sup.  173  N.  Y.  84,  65  N.  E.  949. 
edition    sometimes    called   Bathurst         ^"^  Doherty  v.  Hill,  144  Mass.  465, 

on  Trials.  468,   11  N.   E.   581.     "Language  in- 

"*  Craven    v.    Butterfield,    80   Ind.  dependent  of  the  subject  matter  or 

503;    Mudd  v.   Dillon-,  166   Mo.   110,  the    author's    general    purpose,    is 

65  S.  W.   973;   Ferguson  v.   Staver,  usually   meaningless   and   obscure." 

33  Pa.   411;   Pfeiffier  v.  Lindsay,   66  Kendall  v.  Green,  67  N.  H.  557,  42 

Tex.    123,    1    S.    W.    264;    Curdy    v.  Atl.   178,  180. 
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less  true  that  a  writing  may  not  contain,  a  "sufficient  expression" 
to  be  valid,  although  this  may  well  be  said  to  be  determinfid  by  the 
substantive  law  rather  than  by  the  law  of  evidence,,  and  it  may  be 
eo  defective  and  uncertain  that  whether  read  alone  or  with  the  aid 
of  extrinsic  evidence  it  could  convey  no  clear  idea  and  could  not 
be  carried  into  effect.^'^  In  such  cases,  as,  for  instance,  where  the 
name  of  the  grantee  or  donee  is  left  blank,  or  the  like,^^^  parol  evi- 
dence may  be  inadmissible,  although  in  cases  of  "equivocation,''  as 
hereafter  shown,  even  the  declarations  of  a  testator  as  to  his  intention 
may  be  received,  but  this  does  not  depend  upon  any  distraction  be- 
tween patent  and  latent  ambiguity.^''*  So,  by  mistake,  the  description 
or  other  parts  of  the  instrument,  with  or  without  the  aid  of  extrin- 
sic evidence,  may  be  so  erroneous  as  to  render  it  ineffective,  and  the 
law  may  not  permit  extrinsic  evidence  to  correct  it  in  the  case  of  a 
will,  but  this  is  not  because  there  is  either  a  latent  or  a  patent  am- 
biguity, nor  is  it  because  there  is  any  rule  of  evidence  excluding  such 
evidence  in  all  cases  in  which  there  is  no  latent  ambiguity.  "Gener- 
ally speaking,"  says  Professor  Thayer,  "ambiguities,  or  any  other  diffi- 
culties, patent  or  latent,  are  all  alike  as  regards  the  right  and  duty 
to  compare  the  documents  with  extrinsic  facts,  and  as  regards  the 
possibility  that  they  may  vanish  when  this  is  done.'"^^*     And  again 

"'See   Doyle   v.     Teas,    4     Scam.  Ves.    Jr.    679;    Marske   v.    Willard, 

(111.)    202;    United    Press    v.    New  169  111.  276,  48  N.  B.  290;  Dennis  v. 

York  Press  Co.  164  N.  Y.  406,  410,  Holsapple,   148   Ind.   297.   47   N.   B. 

58   N.   B.   527;    Herriek  v.   Morrill,  631. 

37  Minn.  250,  33  N.  W.  849;  Schatt-  ™Doe  v.  Needs,  2  M.  &  W.  129; 
ler  V.  Cassinelli,  56  Ark.  172,  19  S.  P.  V.  Hawkins  in  2  Jur.  See.  Pap. 
W.  746;  In  re  Willey's  Bstate,  324;  Thayer's  Prelim.  Treatise  on 
(Wis.)  80  N.  W.  102.  Apparently  Ev.  425.  A  fundamental  error  of 
meaningless  symbols  were  ex-  some  courts  is  in  treating  the  ex- 
plained by  extrinsic  evidence  in  eluding  rule  as  applying  to  all 
Kell.  V.   Charmer,  23  Beav.  195.  kinds  of  parol  evidence  in  case  of 

'"Clayton   v.    Nugent,    13   M.    &  so  called  patent  ambiguity  instead 

W.  200;  Hunt  v.  Hort,  3  Bro.  C.  C.  of    confining    its    application    as    a 

311;   Baylis  v.  Attorney  General,  2  general  excluding  rule  to  evidence 

Atk.  239;  Strode  v.  Russell,  2  Vern.  of   declarations   of   intention.     The 

621,  624;    Alham's  Case,  8  Co.  299.  case  of  "equivocation"  would  then 

But    even   here   the   situation    may  be    an    exception    to    the    general 

be  practically  that  of  equivocation,  rule,  and  neither  would  necessarily 

or  the  beneficiary  may  be  so  des-  depend    upon    any    distinction    be- 

ignated  as  to  let  in  parol  evidence  tween  patent  or  latent  ambiguity, 

of  identity  and  render  the  instru-  ""  Thayer's    Prelim.    Treatise    on 

ment   effective.     Price   v.    Page,   4  Bv.  425. 
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he  says:  "In  truth  the  only  patent  ambiguity  that  was  not  Open  to 
explanation  by  extrinsic  matter  was  one  that,  in  the  nature  of  things, 
was  not  capable  of  explanaticm."^"'  So,  the  most  recent  text  writer 
upon  the  specific  subjects  states  the  general  rule  in.  terms  almost  the 
opposite  of  the  rule  as  stated  by  many  of  the  courts  that  have  ex- 
tended and  misapplied  Lord  Bacon's  maxim.  "Parol  evidence,"  he 
says,  "is  admissible  in  respect  to  the  subject  matter,  the  situation 
and  relation  of  the  parties  and  all  the  circumstances,  to  explain  any 
ambiguity  apparent  upon  the  face  of  the  instrument;  but  mere  evi- 
dence of  intention,  except  as  derivable  from  such  proof,  is  incom- 
petent in  respect  to  such  patent  ambiguity ."^^^  Many  decisions  of  the 
courts  considering  the  question  and  criticising  the  distinction  and 
the  statement  so  often  made  that  extrinsic  evidence  is  not  admissible 
to  explain  a  patent  ambiguity,  are  cited  below.^^^  And  another  and 
very  similar  exposition  of  the  subject  is  also  quoted  in  the  note.* 


'*■  Thayer's  Prelim.  Treatise  on 
Ev.  424.  Professor  Thayer  care- 
fully reviews  the  old  English  cases 
and  shows  the  history  and  devel- 
opment of  the  doctrine. 

'''Browne  Parol  Ev.  116,  435, 
reviewing   many    authorities. 

"^Fish  V.  Hubbard,  21  Wend.  (N. 
Y.)  651;  Schlottman  v.  Hoffman, 
73  Miss.  188,  18  So.  893,  55  Am.  St. 
527;  Peacher  v.  Strauss,  47  Miss. 
353;  Roberts  v.  Short,  1  Tex.  373; 
Colpoys  V.  Colpoys,  Jac.  451. 

*  "It  is  believed  that  in  nearly 
all  cases  of  so  called  ambiguity  the 
facts  can  be  thrown  into  the  fol- 
lowing classification:  I.  Where 
the  document  read  alone  or  with 
the  aid  of  extrinsic  evidence  has 
no,  or  more  than  one  equally  clear, 
logical  meaning;  II.  Where  the 
document  read  alone  apparently  has 
no,  or  more  than  one,  such  mean- 
ing; but  proof  of  some  extrinsic 
fact  shows  it  to  have  one,  and  only 
one  logical  meaning;  III.  Where 
the  document,  however  read,  has 
such  a  meaning;  but  proof  of  some 
extrinsic   fact   shows   no,    or   more 


than  one,  way  in  which  to  effect 
it;  IV.  Where  the  document,  how- 
ever read,  has  such  a  meaning, 
and  proof  of  some  extrinsic  fact 
shows  no,  or  more  than  one,  way 
in  which  to  effect  it;  but  proof  of 
additional  facts  shows  that  one,  and 
only  one,  way  of  effecting  it  could 
have  been  meant.  A  close  exam- 
ination of  these  possible  combina- 
tions reveals  the  fact  that  there 
are  really  two  different  kinds  of 
meaning  involved.  The  first  may 
be  called  the  logical,  the  second, 
the  executable  meaning.  The  ques- 
tion in  the  first  instance  is,  does 
the  document  convey  any  idea?  in 
the  second,  granted  that  it  does 
convey  an  idea,  is  it  one  which 
can  be  carried  into  effect?  The 
first  is  obtained  by  reading  the 
document  generally,  as  language; 
the  second,  by  reading  it  partic- 
ularly, as  language  applicable  to 
certain  subjects  and  objects.  Now, 
since  ambiguity  may  signify  either 
of  doubtful  meaning  or  of  double 
meaning,  it  appears  that  from  the 
tv?o    kinds    of    meaning    indicated 
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above  we  may  derive  four  kinds 
of  ambiguity,  viz.:  (1)  Where  it 
is  doubtful  whether  the  document 
has  any  logical  meaning  or  not; 
(2)  Where  there  is  a  question  as 
to  which  of  two  or  more  meanings 
is  the  proper  one;  (3)  Where  it  Is 
doubtful  whether  the  document  has 
any  executable  meaning  or  not; 
and  (4)  Where  there  is  a  question 
as  to  which  of  two  or  more  ex- 
ecutable meanings  is  the  proper 
one.  Any  one  or  all  of  these  ques- 
tions may  arise  in  the  determina- 
tion of  the  meaning  of  any  docu- 
ment; indeed,  the  first  and  the 
third  must  always  be  settled  in  the 
affirmative  before  the  document 
can  be  given  any  force.  They  may 
be  answered  unconsciously;  but 
they  must,  nevertheless,  be  an- 
swered. In  any  one  of  these  cases 
extrinsic  evidence  may  be  admit- 
ted for  the  purpose  of  dispelling 
the  ambiguity  in  the  document. 
*  *  *  *  It  would  seem  that  if  any- 
thing could  be  called  a  patent  am- 
biguity, it  would  be  the  contents 
of  a  document  which  apparently 
had  no  logical  meaning  upon  its 
face,  to  a  person  of  ordinary  intel- 
ligence. *  *  *  *  But  it  has  been 
shown  above  that  in  cases  answer- 
ing exactly  to  this  definition  ex- 
trinsic evidence  has  been  properly 
admitted.  It  seems,  therefore, 
that  the  rule,  as  ordinarily  stated, 
does  not  contain  a  valid  and  valu- 
able distinction,  when  it  makes 
patency  and  latency  the  test  of 
whether  extrinsic  evidence  shall  be 
admitted  or  not.  *  *  *  *  To  say  that 
the  extrinsic  evidence  cannot  be 
admitted  because  the  ambiguity  ap- 


pears on  the  face  of  the  instrument 
is  going  too  far.  It  is  because  the 
court  can  take  the  document  and 
say  of  it  that  no  matter  how  read, 
or  with  the  aid  of  whatever  ev- 
idence, one  clear,  logical  mean- 
ing could  not  be  derived  from  it. 
With  this  limitation  alone,  it  is 
submitted,  the  extrinsic  evidence 
should  be  admitted.  And  the  rea- 
son for  this  limitation  appears 
clearly;  to  go  farther  is  not  to  de- 
rive a  meaning  from  the  document, 
but  to  give  a  meaning  to  it.  To 
restate  the  conclusion:  it  is  that 
when  the  document  shows  on  its 
face  that  in  the  light  of  all  pos- 
sible facts  it  cannot  possibly  have 
one,  clear,  logical  meaning,  then, 
and  then  only,  may  it  be  said  to 
be  'patently  ambiguous,'  and.  the 
rule  of  exclusion  be  applied.  It 
must  be  possible  to  say  of  the 
author  of  the  document,  'Quod 
volult  non  dixit.'  Then  the  court 
will  not  allow  other  facts  to  come 
in  to  aid  them  in  expressing  a 
wish  for  him.  It  is  against  this 
possibility,  namely,  that  the  court 
will  create  and  then  express  our 
intentions  for  the  author  of  the 
document,  instead  of  discovering 
his  intent  as  expressed  in  the  doc- 
ument, that  these  barriers  are,  and 
should  be,  so  sedulously  maintain- 
ed; and  it  is  this  same  possibil- 
ity which  makes  it  questionable 
whether  any  expressions  of  the  au- 
thor's intent,  dehors  the  document 
and  not  part  of  the  res  gestae, 
should  ever  be  admitted  in  evidence 
to  explain  the  document."  41  Am. 
Law.  Reg.  (N.  S.)  304,  et  seq. 
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regarded  even  by  Profeesor  Thayer  as  an  excluding  rule  of  evidence. 
It  is  the  rule  that  in  the  interpretation  of  instnunents,  especially 
wills,  the  author's  declarations  of  intention  are  inadmissible.^*^  This 
rule  does  not  rest  upon  their  immateriality  or  want  of  probative 
value,  but  upon  the  impolicy  and  danger  of  using  such  declarations 
or  statements.  There  is,  however,  a  well  settled  exception,  and  that 
is  that  even  direct  evidence  of  intention,  such  as  a  testator's  declara- 
tions, is  admissible  in  case  of  "equivocation"  ;^'*  that  is,  where  a  person 
or  thing  is  described  in  terms  equally  applicable  to  two  or  more, 
as  in  the  illustration  given  by  Lord  Bacon  already  referred  to.^*" 

""  Heldenheimer    v.    Bauman,    84      intention    and    evidence    of    facts 

necessary  to  put  the  court  in  a 
position  properly  to  construe  the 
instrument  as  written,  and  hence, 
perhaps,  tending,  at  least,  to  show 
the  intention  is  lost  sight  of. 

"'Reynolds  v.  Whelan,  16  L.  J. 
Ch.  434;  Doe  v.  Allen,  12  Adol.  & 
El.  451;  Doe  v.  Westlake,  4  B.  & 
Aid.  57;  In  re  Wolverton,  7  Ch. 
Div.  197;  Jones  v.  Newman,  1  W. 
Bl.  60;  Lord  Cheney's  Case,  5  Co. 
68;  Bradley  v.  Rees,  113  111.  327,  55 
Am.  R.  422;  Gass  v.  Ross,  3 
Sneed  (Tenn.)  211;  Morgan  v.  Bur- 
rows, 45  Wis.  211,  30  Am.  R. 
717;  Burnet  v.  Burnet,  30  N.  J.  Eq. 
595;  Griscom  v.  Evens,  40  N.  J.  L. 
402;  Turner  v.  Hollowell  Sav. 
Inst.  76  Me.  527;  Chambers  v.  Wat- 
son, 60  la.  339.  See  also  as  to 
agreement  or  understanding  of  par- 
ties to  contract  or  deed  as  to  ap- 
plication of  ambiguous  words, 
Diggs  V.  Kurtz,  132  Mo.  250,  33  S. 
W.  815;  The  Barnstable,  84  Fed. 
895;  Pfeifer  v.  Ins.  Co.  62  Minn. 
536,  64  N.  W.  1018;  Waldheim  v. 
Miller,  97  Wis.  300,-  72  N.  W.  869. 
See  also  Schlottman  v.  Hoftman, 
73  Miss.  188,  18  So.  893;  Bartlett  v. 
Remington,  59  N.  H.  364,  and  note 
in  46  Am.  R.  72. 

'»Ante  §  598. 


Tex.  174,  19  S.  W.  382,  31  Am.  St. 
29;  Comfort  v.  Mather,  2  Watts  & 
S.  (Pa.)  4501,  37  Am.  Djec.  523; 
Kirkland  v.  Conway,  116  HI.  438, 
6  N.  B.  59;  Lewis  v.  Douglass,  14 
R.  I.  604;  Denfield  Petitioner,  156 
Mass.  265,  30  N.  E.  1018;  Magee  v. 
McNeil,  41  Miss.  17,  90  Am.  Dec. 
354;  Frick  v.  Frick,  82  Md.  218,  33 
Atl.  462;  Zimmerman  v.  Hafer,  81 
Md.  347,  32  Atl.  316;  Driggers  v. 
Cassady,  71  Ala.  529;  Waldron  v. 
Waldron,  45  Mich.  350,  7  N.  W. 
894;  Hanner  v.  Moulton,  23  Fed.  5; 
Aspden's  Estate,  2  Wall.  Jr.  368; 
Doe  V.  Hiscocks,  5  M.  &  W.  363; 
9  L.  J.  Ex.  27;  Charter  v.  Charter, 
L.  R.  7  H.  L.  364.  Formerly  the 
courts  were  more  liberal  in  receiv- 
ing such  evidence,  and  there  are 
many  modem  cases  in  which  dec- 
larations of  intention  are  held  ad- 
missible as  part  of  the  res  gestae 
or  for  some  purpose  other  than 
the  Interpretation  of  a  writing  free 
from  any  so  called  latent  ambigu- 
ity; but  we  are  not  now  dealing 
with  the  question  of  the  admissi- 
bility of  such  evidence  for  other 
purposes  or  in  other  classes  of 
cases  than  those  under  immediate 
consideration.  In  some  decisions, 
however,  the  distinction  between 
direct    evidence   of   declarations   of 
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There  is,  perhaps,  no  satisfactory  reason  for  this  distinction  and 
exception  other  than  the  historical  one,  but  it  is  said  that  such 
evidence  does  not  vary  the  instrument,  for  it  "only  enables  the 
court  to  reject  one  of  the  subjects  or  objects  to  which  the  description 
in  the  will  applies,  and  to  determine  which  of  the  two  the  devisor 
understood  to  be  signiiied  by  the  description."^^*  Mr.  Hawkins  gives 
the  following  explanation:  "What  interpretation  really  does  in  such 
a  case,  is  to  give  to  the  words  that  meaning  which  the  vniter  in- 
tended they  should  have,  or,  which  is  the  same  thing  in  effect, 
to  add  to  the  name  or  description  that  additional  mark  or  sign,  what- 
ever it  be,  which  applies  to  the  person  or  thing  intended,  or  to  that 
person  or  thing  only. .  .  .  The  case  of  two  persons  or  places  bearing 
the  same  name  is  a  case  where  language  is  imperfect:  to  adapt  an 
illustration  from  John  Stuart  Mill,  a  name  is  like  the  chalk  mark 
put  upon  the  door  in  the  story  of  'The  Forty  Thieves,'  which  Morgi- 
ana  rendered  useless  by  chalking  all  the  doors  in  the  street  in  pre- 
cisely the  same  manner.  The  result  is,  that  to  distinguish  any  one 
door  from  the  other,  an  additional  mark  of  some  sort  must  he  put 
upoGi  it,  the  mark  originally  used  having  come  to  mean  either  and 
neither  of  the  objects  marked,  any  one  considered  in  itself,  but  none 
as  distinguished  from  the  others.    It  is  not  true  to  say,  with  Lord 

""Parke  B.  in  Doe  d.  Gord  v.  meant  by  the  description;  and  if, 
Needs,  2  M.  &  W.  129,  6  L.  J.  Ex.  on  this  evidence,  one  of  the  ob- 
59.  See  also  Richardson  v.  Wat-  jects  Is  indicated  with  sufficient 
son,  4  B.  &  Ad.  7S7;  Bodman  v.  certainty,  direct  evidence  of  dec- 
American  Tract  Society,  9  Allen  larations  of  intention  is  not  ad- 
(Mass.)  447.  In  2  English  Ruling  misslble.  *  *  *  *  Assuming  that 
cases,  718,  726,  the  following  rules  the  intention  appears  on  the  face 
are  laid  down,  based  upon  Doe  v.  of  the  instrument  to  be  determi- 
Hiscock,  5  M.  &  W.  363,  9  L.  J.  Ex.  nate,  if,  after  exhausting  such  evl- 
27  and  Doe  d.  Gord  v.  Needs,  supra:  dence  of  the  surrounding  circum- 
"Where  a  determinate  intention  stances  as  is  necessary  to  place 
appears  to  be  expressed  by  the  the  court  at  the  point  of  view  of 
written  instrument,  extrinsic  evi-  the  maker  of  the  instrument,  there 
dence  is  admissible  to  show  that  is  still  an  ambiguity  as  to  which 
the  description  of  an  object  con-  of  two  objects  is  meant, — the 
talned  in  the  instrument  is  appll-  description  being  sulflclent  to  point 
cable  with  legal  certainty  to  either  with  legal  certainty  to  either  if 
of  two  objects,  and,  a  latent  am-  there  were  no  other, — ^the  in- 
biguity  having  been  thus  dis-  tentlon  as  between  those  objects 
closed,  evidence  of  the  surround-  may  be  proved  by  direct  evidence 
ing  circumstances  is  admissible  outside  the  instrument." 
to  show  which  of  the  objects  was 
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Abinger,  that  when  you  know  what  the  writer  meant  to  do,  you  per- 
ceive that  he  has  done  it;  on  the  contrary,  yon  perceive  that  some 
Morgiana,  as  it  were,  has  come  lq  to  defeat  his  intention,  and  has 
Bnceeeded  in  defeating  it,  nnless  you  will  permit  some  new  and  ad- 
ditional mark  to  be  put  on,  which  will  effectually  distinguish  the  ob- 
ject of  the  writer's  intention  from  other  similarly  marked  objects, 
the  existence  of  which  he  was  unaware  of  or  had  forgotten."^"  Where 
the  terms  of  a  will  are  not  applicable  exactly  to  any  object,  that  is, 
where  the  description  is  "true  in  part  but  not  true  in  every  par- 
ticular," extrinsic  evidence  may  be  admissible,  as  hereafter  shown; 
but  there  is  some  conflict  as  to  whether  declarations  of  the  testator 
as  to  his  intention  are  admissible.  Such  declarations  appear  to  have 
been  admitted  at  one  time  ia  England,^*'  but  the  later  authorities 
reject  them.^*'  Most  of  the  text  writers,  including  Professor  Thayer, 
approve  the  present  English  rule,^'"  but  Professor  Wigmore  is  in- 
clined to  hold  direct  evidence  of  intention  admissible  in  such  cases,^*^ 
and  there  are  recent  decisions  in  this  country  that  appear  to  be  to 
the  same  effect.^'^ 

§  601.    Another  statement  as  to  patent  and  latent  ambiguity. — 

The  rules  upon  the  subject  are  thus  summed  up  by  a  recent  writer 
who  uses   the  terms   patent   ambiguity   and   latent   ambiguity,   but 

^"Juridical     Society     Papers,    il.         ""See    Covert   v.    Sebern,   73    la. 

298,   as   reported   in   Thayer's   Pre-  564,    35    N.    W.    636;     Lassing    v. 

liminary     Treatise     on     Evidence,  James,   107   Cal.   348,   40   Pac.    534; 

Appendix  C,  pp.  595,  596,  597,  598.  Gordon  v.   Burris,   141  Mo.   602,   43 

'•«See   Thomas   v.    Thomas,    6   T.  S.     W.     643;     Tilt  on    v.    American 

R.  671;  Selwood  v.  Mildmay,  3  Ves.  Bible   Society,   60   N.   H.   377.     But 

Jr.    306;    Still    v.    Horte,    6    Madd.  see  Eckford  v.  Eckford  (la.)  53  N. 

123,    and    compare   Miller   v.    Tra-  W.   344;    Funk  v.   Davis,   103   Ind. 

vers,  8  Bing.  244.  281;    Judy   v.    Gilbert,   77    Ind.    96; 

^Boe   V.    Hiscocks,   5    M.    &   W.  Ehrman   v.    Hoskins,   67  Miss.   192. 

363,  9  L.  J.  Ex.  27;  Charter  v.  Char-  In   many    of   the   American   decis- 

ter,  L.  R.  7  H.  L.  364;   Bemasconi  ions    it   does    not    appear    whether 

T.  Atkinson,   10  Hare,  345;    Drake  the   evidence    consisted   of   declar- 

T.  Drake,  8  H.  L.  Cas.  172,  175.  ations    of    intention    or    other    ex- 

"°  Thayer's    Prelim.    Tneatise    on  trinsic     evidence     that     might     be 

Ev.    480;  2    Taylor    Bv.    §    1226;    2  called    circumstantial    evidence    of 

Jones  Ev.  §   490;   2  Wharton's  Ev.  intention,    and    some   of   them   un- 

S  993,  et  seq.  doubtedly  go  too  far  in  saying  that 

"'  1  Greenleaf  Ev.  (16th  ed.)  §  305  extrinsic   evidence   of   intention   is 

k.,  p.   460.   Mr.   Abbott  also  thinks  not    admissible    in    such    cases    if 

this   the  better   opinion.     Abbott's  they   mean   that  no  extrinsic   evi- 

Trial  Ev.  (2d  ed.)  179,  §  97.  dence  is   admissible. 
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at  the  same  time  shows  that  they  are  of  little  value  as  generally  un- 
derstood, and  that,  with  one  exception,  the  governing  rules  are  the 
same: 

"To  sum  up,  then,  extrinsic  evidence  may  be  given  to  translate, 
or  decipher,  or  to  show  the  facts  relating  to  the  person  claiming 
or  the  thing  claimed,  under  the  will.  Next,  where  there  is  any 
ambiguity,  that  is,  any  double  meaning,  it  is  either  patent  or 
latent.  If  patent,  the  underlying  facts  may  be  shown  in  order  to 
put  the  judge,  so  to'  speak,  into  the  atmosphere  surrounding  the 
testator.  If,  in  the  light  of  these  facts  the  term  used  is  sensible, 
it  must  be  applied-  without  any  direct  evidence  of  intent j  if  insen- 
sible, the  provision  must  fail.  If  latent,  then  in  all  the  cases  the 
underlying  facts  may  here  also  be  shown.  If  in  their  light  the 
meaning  is  sufficiently  clear  to  satisfy  the  mind  of  the  judge,  it 
must  be  applied;  if  still  insensible,  the  provision  fails.  Thus  far 
the  rules  concerning  latent  and  patent  ambiguities  are  alike.  In 
the  one  particular  class  of  latent  ambiguities  known  as  equivocal 
tions,  already  described,  further  extrinsic  evidence  of  intent  is  ad- 
mitted. Thus,  it  appears  that  extrinsic  evidence  of  the  facts  is 
admitted  in  all  cases  of  both  latent  and  patent  ambiguities,  while 
extrinsic  direct  evidence  of  intent  is  admissible  in  only  one  class  of 
latent  ambiguities.  And  this  is  all  there  is  in  the  rule  concerning 
latent  and  patent  ambiguities."^*'  So,  the  older  text  writers  who 
use  the  terms  and  insist  on  the  distinction  are  careful  to  observe 
that  words  can  not  be  said  to  be  ambiguous  merely  because  they  are 
inaccurate  or  unintelligible  to  a  man  who  is  uninformed,  and  that 
no  judge  should  pronounce  an  instrument  ambiguous  or  too  uncertain 
to  be  effective  until  he  has  brought  to  his  aid  all  the  light  afforded 
by  collateral  facts  and  circxmistances.  Some  of  the  writers  and 
courts,  by  carefully  limiting  the  term  "patent  ambiguity,"  and  treat- 
ing every  so  called  ambiguity  that  is  really  capable  of  explanation 
and  thus  being  rendered  a  "sufficient  expression"  of  intent  as  a 
latent,  rather  than  a  patent,  ambiguity,  have  brought  about  right 
results;  and  others  have  introduced  a  third  class  of  ambiguities, 
which  they  call  intermediate  or  mixed  ambiguities,  and  admit  parol 
evidence   to   explain.'"*     But  ambiguities   treated   as   belonging  to 

""  Chaplin's     Principles     of     the  son  9,  Fed.  Cas.  No.  10,  911;  Moody 

Law     of     Wills,     as     quoted     in  v.    Alabama,   &c.    R.    Co.    124   Ala. 

Browne's   Parol  Ev.  438.  195,  26  So.  952;   Chambers  v.  Ring- 

»"See  Peisch  v.  Dickson,  1  Ma-  staff,  69  Ala.  140;  Ganson  v.  Madi- 
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this  class  seem  to  be  such  as  fall  fairly  within  the  ordinary  defini- 
tion of  patent  ambiguities,  and  it  is  unnecessary  and  confusing  either 
to  create  another  class  or  to  call  them  latent  ambiguities.  Some 
courts,  on  the  other  hand,  perceiving  that  they  fall  within  the 
definition  of  patent  ambiguity,  have  committed  error  in  applying 
to  them  the  supposed  rule  that  parol  evidence  is  never  admissible 
to  explain  a  patent  ambiguity,  when,  in  truth,  there  is  no  such  gen- 
eral rule.  It  seems  to  us  that  the  simplest  solution  of  the  difficulty 
is  to  discard  these  uncertain  and  confusing  terms  altogether,  or,  at 
all  events,  to  recognize  the  fact  that  they  supply  no  certain  test  and 
to  state  the  rule  in  other  terms,  substantially  as  suggested  by  the 
writers  from  whom  we  have  quoted. 

§  602.  Identificalion  of  subject  matter. — ^It  is  laid  down  in 
Stephen's  Digest  of  Evidence^'"  that  "in  order  to  ascertain  the  rela- 
tion of  the  words  of  a  document  to  facts,  every  fact  may  be  proved 
to  which  ib  refers,  or  may  probably  have  been  intended  to  refer,  or 
which  identifies  any  person  or  thing  mentioned  in  it."  Where  a 
description  is  ambiguous,  parol  evidence  is  frequently  admissible  to 
show  the  extent  and  character  of  the  grantor's  ownership  or  posses- 
sion,*°°  and  the  identity  or  location  of  monuments  referred  to  in 
the  written  instrument,^''  but  not  to  vary  or  contradict  those  clearly 

gan,  15  "Wis.  144,  82  Am.  Deo.  659;  »"•  Baker  v.   Hall,   158  Mass.   361, 

Gentile    v.    Grossman,    7    N.    Mex.  33  N.  B.  612,  619;  Farwell  v.  Math- 

589,  38  Pac.  247.  er,    10   Allen    (Mass.)    322;    Hurley 

"'  Stephen's   Dig.   of  Ev.   art.   91.  v.    Brown,    98    Mass.    545;    Bell    v. 

See    also    Aldrich    v.    Aldrich,    135  Woodward,     46     N.     H.     315,     327; 

Mass.   153;    Scraggs  v.   Hill,  37  W.  TInsley  v.  Dowell,  (Tex.  Civ.  App.) 

Va.   706,   17   S.    B.    185;    Hinneman  24   S,    W.    928;    Hereford   v.    Her&- 

V.  Rosenback,  39  N.  Y.  98;  Madden  ford,    134    Ala.    321;     32    So.    620; 

V.    Tucker,    46   Me.    367;    Castle   v.  Chambers     v.     Ringstaff,     69     Ala. 

Fox,    L.    R.    11    Eq.    542;    Doe    v.  140;  In  re  Frahm's  Estate,  120  (la.) 

Burt,  1  T.  R.  701,  704;  Doe  v.  Mar-  85,  94  N.  W.  444;  Flynn  v.  Holman, 

tin,  4  Barn.  &  Adol.  771,  785;   Col-  (la.)   94  N.  W.  447. 

poys    v.    Colpoys,    Jac.    451;    Har-  '"Wead  v.  St.  Johnsbury,  &c.  R. 

rison  v.  Barton,  30  L.  J.  Ch.  213;  Co.   64  Vt.  52,  24  AU.  361;   Echerd 

Indianapolis,    &c.    R.    Co.    v.    Rey-  v.  Johnson,   126  N.   Car.  409,  35  S. 

nolds,  116  Ind.  356,  and  authorities  E.    1036;    Rapley   v.    Klugh,    40    S. 

cited    on    pages    358-360;    Brawley  Car.    134,   18   S.   E.   680;    Harris   v. 

V.  United  States,  96  U.  S.  168;  War-  Oakley,  130  N.   Y.   1;    McAfferty  v. 

ner  v.  Miltenberger,  21  Md.  264,  83  Connor's  Lessee,  7  Ohio  St.  99,  70 

Am.    Dec.    573;     Benham    v.    Hen-  Am.    Dec.    57;    Campbell    v.    Wood, 

drickson,  32  N.  J.  Eq.  441.  116  Mo.  196,  22  S.  W.  796;  Pickett 
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stated  therein."*  So,  where  the  pToperty  or  family  of  a  grantor  or 
testator  is  referred  to  as  the  subject  matter  of  his  deed  or  will 
proper  parol  evidence  is  admissible  to  identify  it.  Thus,  where  a 
testator  devises  or  bequeathes  to  one  all  his  property,  or  all  his 
property  in  a  certain  town,  or  all  his  household  furniture,  or  the 
house  he  lives  in,  or  his  farmhouse,  as  Blackacre,  or  the  like,  with- 
out more  particularly  describing  it,  parol  evidence  is  necessary  and 
admissible  in  order  to  identify  the  property  or  apply  the  language 
of  the  instrument  to  the  subject  matter.^'"  In  short,  in  order  to 
interpret  the  instrument  in  such  cases,  the  courts  endeavor  to  put 
themselves  in  the  position  of  the  parties,  and  proper  oral  evidence  is 
admissible  for  the  purpose  of  so  doing  and  thus  applying  the  terms 
of  the  instrument  to  the  subject  matter.^""    Of  course,  an  instrument 


y.  Nelson,  79  Wis.  9,  47  N.  W.  936; 
Wills  v.  Leverich,  20  Ore.  168,  25 
Pac.  398;  Minor  v.  Kirkland,  (Tex. 
Civ.  App.)  20  S.  W.  932;  Waterman 
V.  Johnson,  13  Pick.  (Mass.)  261; 
Flagg  V.  Mason,  141  Mass.  64;  Put- 
nam V.  Bond,  100  Mass.  58,  1  Am. 
R.  82. 

"'Drew  v.  Swift,  46  N.  Y.  204, 
209;  Thayer  v.  Finton,  108  N.  Y. 
394;  Parker  v.  Kane,  22  How.  (U. 
S.)  1,  18;  Pride  v.  Lunt,  19  Me.  115; 
Segar  v.  Babcock,  18  R.  I.  203,  26 
Atl.  257;  Beardsley  v.  Crane,  52 
Minn.  537,  54  N.  W.  740;  Dean  v. 
Erskine,  18  N.  H.  81,  83;  Hall  v. 
Eaton,  139  Mass.  217;  Guilmartin 
V.  Wood,  76  Ala.  204,  209.  See  also 
Miller  v.  Travers,  8  Bing.  244; 
Kurtz  V.  Hibner,  55  111.  514,  8  Am. 
R.  669  and  note;  also  discussion 
pro  and  con  in  Am.  Law  Reg. 
(N.   S.)   94,  353. 

'••Moayon  v.  Moayon,  24  Ky.  T. 
1641;  72  S.  W.  33;  60  L.  R.  A.  415, 
423;  Benham  v.  Hendrickson,  32  N. 
J.  Eq.  441;  Willis  v.  Fernald,  33 
N.  J.  L.  206;  Chambers  v.  Watson, 
60  la.  339,  14  N.  W.  336;  Black  v. 
Hill,  32  Ohio  St.  313;  Raymond  v. 
Coffey,    5    Ore.    132;     Maguire    v. 


Baker,  57  Ga.  109;  Cleverly  v. 
Cleverly,  124  Mass.  314;  Mead  v. 
Parker,  115  Mass.  413;  HoUis  v. 
Burgess,  37  Kans.  487,  15  Pac.  536; 
Colerick  v.  Hooper,  3  Ind.  316,  56 
Am.  Dec.  505;  Hodges  v.  Kowing, 
58  Conn.  12  7  L.  R.  A.  87,  18  Atl. 
979;  Angel  v.  Simpson,  85  Ala.  53, 
3  So.  758;  Doctor  v.  Hellberg,  65 
Wis.  415,  27  N.  W.  176;  Towle  v. 
Carmelo  Land,  &c.  Co.  99  Cal.  397, 
33  Pac.  1126;  Goodenow  v.  Curtis, 
18  Mich,  298.  See  also  Doe  v.  Hol- 
ton,  4  Add.  &  Ebl.  76,  81;  Doe  v. 
Langton,  2  Barn.  &  Adol.  680;  Ve- 
jar  V.  Mound  City,  &c.  Assn.  97 
Cal.  659;  Peart  v.  Brice,  152  Pa. 
St.  277,  25  Atl.  537. 

™Farwell  v.  Mather,  10  Allen 
(Mass.)  322;  Baker  v.  Hall,  158 
Mass.  361,  33  N.  E.  612;  Walsh  v. 
Hill,  38  Cal.  481,  487;  Schneider  v. 
Patterson,  38  Neb.  680;  57  N.  W. 
398;  Clark  v.  Crawfordsville,  &c. 
Co.  125  Ind.  277,  25  N.  E.  288;  In 
re  Gilmor,  154  Pa.  St.  523,  26  Atl. 
614;  Richardson  v.  Palmer,  38  N. 
H.  212,  218;  Monnett  v.  Monnett, 
46  Ohio  St.  30,  17  N.  E.  659;  Minor 
V.  Powers  (Tex.)  24  S.  W. 
710;    Abbott  v.  Abbott,  51  Me.  575, 
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that  is  absolutely  void  for  uncertaiiity  cannot  be  made  good  by  parol 
evidence/"^  but  ia  the  class  of  cases  referred  to  iii  this  section  the 
courts  generally  proceed  upon  the  ground  that  "that  is  certain  which 
can  be  made  certain,"^"^  and  where  part  of  a  description  is  false  or 
incorrect,  especially  where  the  instrument  is  a  will,  the  false  or 
incorrect  part  may  be  rejected  if  enough  is  left  to  identify  the 
subject  matter  of  the  description,  in  accordance  with  the  maxim,  falsa 
demonstratio  non  nocet.^"^ 

§  603.    Identification     of     subject     matter— Illustrative    cases. 


581;  Merriam  v.  United  States,  107 
U.  S.  437,  2  Sup.  Ct.  536;  Gilmer 
V.  Stone,  120  U.  S.  586,  7  Sup.  Ct. 
689,  690;  Gregory  v.  Village  of 
Lake  Linden,  130  (Mich.)  368,  90  N. 
W.  29,  31;  Guy  v.  Sharp,  1  Mylne 
&  K.  589,  602. 

=°'  Schattler  v  Casslnelll,  56  Ark. 
172,  19  S.  W.  746;  Crooks  v.  Whlt- 
ford,  47  Mich.  283;  Wofford  v. 
McKena,  23  Tex.  36,  76  Am.  Dec. 
53  and  note;  Hlgglns  v.  Charlton, 
28  Md.  115,  92  Am.  Dec.  666; 
Sewell  V.  Sllngluff,  57  Md.  537; 
Pearce  v.  Watts,  L.  R.  20  Bq.  492; 
Peck  V.  Halsey,  2  P.  Wms.  382.  See 
also  as  to  specific  performance 
Farthing  v.  Rochelle,  131  N.  Car. 
563,  43  S.  E.  1;  Knight  v.  Alexan- 
der, 42  Ore.  521;  71  Pac.  657.  See 
also  to  the  effect  that  property  to 
which  the  description  can  not  be 
made  to  apply  can  not  be  Included 
by  parol  evidence  of  an  intention 
to  include  it,  Becker  v.  Dalby, 
(la.)  86  N.  W.  314;  Drexel  v. 
Murphy,  59  Neb.  210,  80  N.  W.  813; 
Norwood  V.  Byrd,  1  Rich.  L.  (S. 
Car.)  135,  42  Am.  Dec.  406;  Vos- 
burgh  V.  Teater,  32  N.  Y.  561; 
Child  V.  Wells,  13  Pick.  (Mass.) 
121;  Madden  v.  Tucker,  46  Me.  367; 
Goodsell  V.  Rutland,  &c.  R.  Co.  75 
Vt.  375;    56  Atl.  7. 

"=  Baldwin  v.  Boyce,  152  Ind.  46. 
50,    51,    51    N.    E.    334;    Jenkins   t. 


Sharpf,  27  Wis.  472,  477;  Flynn  v. 
Holman,  119  la.  731;  94  N.  W.  447; 
Hurley  v.  Brown,  98  Mass.  545,  96 
Am.  Dec.  671,  674;  Abbott  v. 
Coates,  62  Neb.  247;  86  N.  W.  1058; 
Graham  v.  Botner  (Ky.)  37  S.  W. 
583;  Turner  v.  Gonzales,  (Ind. 
Ter.)  64  S.  W.  565.  "Id  certum 
est   quod    certum   reddi   potest." 

=""  Pocock  V.  Redinger,  108  Ind. 
573,  58  Am.  R.  71;  Groves  v. 
Culph,  132  Ind.  186;  Lanman  v. 
Crooker,  97  Ind.  163,  49  Am.  R. 
437,  and  authorities  cited;  Eck- 
ford  V.  Eckford,  91  Iowa,  54,  58  N. 
W.  1093,  26  L.  R.  A.  370;  Decker 
V.  Decker,  121  111,  341;  Bingel  v. 
Volz,  142  111.  214,  31  N.  B.  13,  34 
Am.  St.  64;  Whitcomb  v.  Rodman, 
156  111.  116,  40  N.  E.  553,  47  Am.  St. 
181;  Patch  v.  White,  117  U. 
S.  210,  6  Sup.  Ct.  617;  Peters 
V.  Porter,  60  How.  Pr.  (N.  Y.) 
422;  Moreland  v.  Brady,  8  Ore. 
303,  34  Am.  R.  581;  Merrick  v. 
Merrick,  37  Ohio  St.  126,  41  Am. 
R.  493;  Allen's  Lessee  v.  Lyons, 
2  Wash.  C.  C.  475;  Winkley  v. 
Kaime,  32  N.  H.  268;  Riggs  v. 
Myers,  20  Mo.  239;  Lindgren  v. 
Lindgren,  9  Beav.  358;  Mosley  v. 
Massey,  8  East,  149;  Goodtitle  v. 
Southern,  1  M.  &  S.  299;  see  also 
notes  in  31  Am.  St.  29;  8  Am.  R. 
669,  10  Am.  L.  Reg.  (N.  S.)  97. 
But  compare  ante  §§  599,  600. 
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Statements  of  the  doctrine  of  the  last  preceding  section  and  illus- 
trations of  its  application  are  found  in  many  recent  cases.  Thus, 
it  is  stated  in  broad  terms  that  "evidence  aliunde  is  admissible  in 
all  cases  where  there  is  doubt  as  to  the  true  location  of  a  survey,  or  a 
question  as  to  the  application  of  a  grant  to  its  proper  subject  mat- 
ter."-"* Where  a  deed  describes  the  property  conveyed  as  situated 
in  a  certain  town  and  known  on  the  plat  of  said  town  as  "Lot  No.  30, 
Block  7,"  the  identity  of  the  plat  may  be  shown  by  parol  evidence.^"" 
In  a  recent  case  parol  evidence  was  held  admissible  to  identify  a 
spring  branch  mentioned  in  a  deed,'"'"  and  in  another  recent  case  it 
was  held  that  ambiguity  in  a  deed  describing  the  land  as  beginning 
at  the  "north"  corner  of  a  certain  lot,  where  such  lot  had  two  north 
corners,  might  be  removed  by  parol  evidence  that,  taking  the  north- 
east comer  as  the  beginning  point,  land  owned  by  the  grantor  would 
be  included,  without  altering  descriptions,  whereas,  by  taking  the 
northwest  comer  land  not  owned  by  him  and  not  in  his  possession 
would  be  included.'"'^  So,  where  a  contract  provided  for  the  sale  of 
all  lumber  of  certain  grades  "(estimated  to  be  about  four  million  feet 
more  or  less)  obtained  from  about  six  million  feet  of  white  pine  saw 
logs  now  banked  and  being  at  W,"  it  was  held  that  parol  evidence 
was  admissible  to  show  that  such  logs  were  banked  at  such  place  and 
the  amount  of  lumber  obtained  therefrom,  although  less  than  the 
amount  estimated.^"^  In  another  recent  case  where  there  was  a 
written  contract  to  deliver  a  certain  number  of  "Cooley  Hay  Stack- 
ers," it  was  held  that  parol  evidence  was  admissible  to  identify  the 
kind  of  stackers  contracted  for,  and  thus  apply  the  contract  to  its 
subject  matter.^""     So,  in  many  other  cases  parol  evidence  has  been 

™  Peery     v.     Elliott      (Va.)      44  Ogilvie,  113  Wis.  482,  89  N.  W.  483, 

S.  B.  919,  quoting  from  Reusens  v.  citing  Ganson  v.  Madigan,  15  Wis. 

Lawson,  91  Va.   226,   235,   21  S.   E.  144,  82  Am.  Dec,  659;   Cotton  Mills 

347.  V.  Ford,  82  Wis.  416,  52  N.  W.  764, 

""  Snooks  V.  Wingfleld,  52  W.  Va.  17  L.  R.  A.  564,  and  other  Wlscon- 

441,  44  S.  E.  277.     See  also  Baker  sin  cases  in  support  of  the  general 

V.    Hall,    158    Mass.    361,    33    N.    B.  rule.     See   also   Barry   v.    Bennett, 

612;    Mann    v.    Bergmann,    203    111.  7     Mete.     (Mass.)     354;     Wolff    v. 

406,  67  N.  E.  814;   Noonan  v.  Lee,  Wells,   Fargo   &    Co.    115    Fed.    32; 

2  Black  (U.  S.)  499.  Gregory  v.  Village  of  Lake  Linden, 

="'New     River     Mineral     Co.     v.  130  Mich.  368,  90  N.  W.  29. 
Painter,  100  Va.  507,  42  S.  E.  300.  »» Clark     v.     Crawfordsville,     &c. 

""Hereford  v.  Hereford,  131  Ala.  Co.  125  Ind.  277,  25  N.  E.  288. 
573,  32  So.  620. 

■°"Rib     River     Lumber     Co.     v. 
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held  admissible  for  this  purpose  in  mercantile  contracts,^^"  and  it 
is  also  admissible  in  a  proper  case  to  identify  the  property  covered 
by  a  chattel  mortgage,''^^  or  the  debt  secured  by  a  mortgage. "^^ 

§  604.  Identificatioii  of  parties. — Parol  evidence  is  admissible  to 
identify  the  parties  to  a  written  instrument,"^'  as,  for  instance,  where 
a  party  has  signed  it  by  a  wrong  or  fictitious  name,"^*  or  where  it  is 
signed  by  a  firm  name  and  does  not  show  on  its  face  who  are  the 
members  of  the  firm."^^    So,  a  legal  relation  between  parties,  such  as 


""Sutton  V.  Bowker,  5  Gray 
(Mass.)  416;  Dorrls  v.  Kling, 
(Tenn.)  54  S.  W.  683;  Ingle- 
bright  v.  Hammond,  19  Ohio  337, 
53  Am.  Dec.  430;  Towry  v.  Adams, 
22  Vt.  160;  Noyes  v.  Canfield,  27 
Vt.  79;  Streeter  v.  Selgman  (N. 
J.  Eq.)  48  Atl.  907;  Heffleld,  v. 
Meadows,  L.  R.  4  C.  P.  595;  Roots 
V.  Snelling,  48  L.  T.  N.  S.  216;  Doe 
v.  Burt,  1  T.  R.  701;  Bainbridge 
V.  Wade,  20  L.  J.  N.  S.  Q.  B.  7. 
See  also  Broaddus  v.  Smith,  121 
Ala.  335,  26  So.  34;  77  Am.  St.  61 
(to  identify  property  levied  on  by 
execution) ;  Boak  Fish  Co.  v.  Man- 
chester Fire  Ins.  Co.  84  Minn.  419, 
87  N.  W.  932  (to  show  of  what  a 
warehouse  covered  by  insurance 
policy  consisted) ;  Aetna  Ins.  Co. 
V.  Strout,  16  Ind.  App.  160,  44  N. 
E.  934;  Baldwin  v.  Boyce,  152  Ind. 
46,  51  N.  E.  334. 

'"Galen  v.  Brown,  22  N.  Y.  37; 
Burditt  V.  Hunt,  25  Me.  419,  43  Am. 
Dec.  289.  See  also  Weber  v.  111- 
ing,  66  Wis.  79;  Barker  v.  Wheelip, 
5  Humph.  (Tenn.)  329,  42  Am.  Dec. 
433;  Reinstein  v.  Roberts,  34  Ore. 
87,  55  Pac.  90,  75  Am.  St.  564. 

"'  Kiser  v.  Carrolton  Dry  Goods 
Co.  96  Ga.  760,  22  S.  E.  303;  Pay- 
son  V.  Lamson,  134  Mass.  593,  45 
Am.  R.  348,  351;  Fitzpatrick  v. 
School  Comrs.  7  Humph.  (Tenn.) 
224,   46  Am.  Dec.  76;    Swedish,  &c. 


Bank  v.  Germanla,  &c.  Bank,  76 
Minn.  409,  79  N.  V/.  399;  Cutler  v. 
Steele,  93  Mich.  204;  53  N.  W.  521; 
Blewett  V.  Bash,  22  Wash.  536,  61 
Pac.  770;  Posey  v.  Decatur  Bank, 
12  Ala.  802;  Stowe  v.  Merrill,  77 
Me.  550,  1  Atl.  684;  Thompson  v. 
Cobb  (Tex.)  65  S.  W.  1090.  See 
also  Martindale  v.  Parsons,  9S  Ind. 
174. 

"'Trueman  v.  Loder,  11  Ad.  & 
BU.  589;  Stokes  v.  Riley,  29  Tex. 
Civ.  App.  373,  68  S.  W.  703;  Scan- 
Ian  V.  Wright,  13  Pick.  (Mass.)  523; 
Henderson  v.  Hackney,  23  Ga.  383, 
68  Am.  Dec.  529;  Burrows  v.  Tur- 
ner, 24  Wend.  (N.  Y.)  276,  35  Am. 
Dec.  622;  Railroad  Co.  v.  Durant, 
95  U.  S.  576;  Clinton  v.  Hope  Ins. 
Co.  45  N.  Y.  454;  Newell  v.  Rad- 
ford, L.  R.  3  C.  P.  52. 

'"Simons  v.  Marshall,  3  Greene 
(la.)  502;  Rape  v.  Westcott,  18  N. 
J.  L.  244;  Richardson's  Case,  L. 
R.   19   Eq.  588. 

'"  See  De  Cordova  v.  Korte,  7 
N.  Mex.  678,  41  Pac.  526  (partner- 
ship in  name  of  one  partner) ; 
Lindsay  v.  Hoke,  21  Ala.  542;  Salt- 
marsh  V.  Bower,  34  Ala.  613;  Sul- 
livan V.  Visconti,  68  N.  J.  542,  53 
Atl.  598.  But  compare  Williams 
V.  Gillies,  75  N.  Y.  197;  Clark  v. 
Houghton,  12  Gray  (Mass.)  38; 
Uhler  V.  Browning,  28  N.  J.  L.  79. 
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the  fact  of  partnership,  may  be  shown  by  third  parties  by  parol.^^' 
And  where  two  persons  have  the  same  name  parol  evidence  is  gen- 
erally admissible  to  show  which  was  intended,  when  the  writing 
does  not  show  it.^^'  Such  evidence  is  most  frequently  admitted 
in  will  cases,  in  order  to  identify  the  legatee  or  devisee  and  ascer- 
tain the  object  of  the  testator's  bounty.^^^  It  may  be  that  there  are 
two  or  more  persons  answering  to  the  name  or  description  contained 
in  the  wiU,^^^  or  that  there  is  no  person  or  corporation  precisely 
answering  thereto  in  all  particulars,  but  there  is  one  corresponding 
in  many  respects  to  such  description,^-"  and  in  either  of  these  cases, 
as  shown  by  the  authorities  cited,  parol  evidence  is  admissible.  So, 
a  mistake  in  the  name  of  the  devisee  or  legatee  will  not  invalidate 
the  bequest  if  the  will  shows  who  was  intended  by  the  description, 


="  Widdifield  v.  Widdifield,  2  Bin- 
ney,  245;  Cutler  v.  Thomas,  25  Vt. 
73;  Alderson  v.  Clay,  1  Stark,  327. 
See  also  Rex  v.  Inhabitants,  &c.  7 
B.  &  C.  611;  Riley  v.  Gregg,  16  Wis. 
697;  Bradley,  &c.  Co.  v.  Caswell, 
65  Vt.  231,  26  Atl.  956;  Keidom 
V.  Winegar,  95  Mich.  430,  54  N.  W. 
901;  Russell  v.  Irwin,  41  Ala.  292; 
Northern,  &c.  Bank  v.  Lewis,  78 
"Wis.  475,  47  N.  W.  834. 

''"Begg  V.  Begg,  56  Wis.  534,  14 
N.  W.  602.  See  also  Mosley's 
Adm'r  v.  Mastin,  37  Ala.  216;  Pea- 
body  V.  Brown,  10  Gray  (Mass.) 
45;  State  v.  Weare,  38  N.  H.  314; 
Colt  V.  Starkweather,  8  Conn. 
289;   Diener  v.  Schley,  5  Wis.  483. 

^^»  Gaston's  Kstate,  188  Pa.  St. 
374,  41  Atl.  529,  68  Am.  St.  874 
and  note;  Phillips  v.  Ferguson, 
85  Va.  509,  17  Am.  St.  78;  Chap- 
pell  V.  Missionary  Society,  &c.  3 
Ind.  App.  356,  50  Am.  St.  285  and 
extended  note;  note  in  6  L.  R.  A. 
43,  and  authorities  hereinafter 
cited    in   this   section. 

""Clarke  v.  Cotton,  2  Dev.  (N. 
Car.)  301,  24  Am.  Dec.  279;  Gil- 
mer v.  Stone,  120  U.  S.  586,  7  Sup. 
Ct.     689;      Bodman     v.     American 


Tract  Soc.  9  Allen  (Mass.)  447; 
Bradley  v.  Rees,  113  111.  327,  55 
Am.  R.  4  2  2;  Wyandotte  Co. 
Com'rs  v.  Wyandotte,  &e  Church, 
30  Kans.  620;  Gallup  v.  Wright, 
61  How.  Pr.  (N.  Y.)  286;  Doe  v. 
Morgan,  1  Cromp.  &  M.  235;  Grant 
V.  Grant,  L.  R.  5  C.  P.  727;  Chen- 
ey's Case,  5  Coke,  68;  Jones  v. 
Newman,  1  W.  Bl.  60. 

^^"Gilmor  v.  Stone,  120  U.  S. 
586,  7  Sup.  Ct.  689;  Tilton  v. 
American  Bible  Society,  60  N.  H. 
377,  49  Am.  R.  321;  Tucker  v. 
Seaman's  Aid  Soc.  7  Mete.  (Mass.) 
188;  Dunham  v.  Averill,  45  Conn. 
61,  29  Am.  R.  642;  Skinner  v.  Har- 
rison Twp.  116  Ind.  139,  18  N.  B. 
529;  Chappell  v.  Missionary  So- 
ciety, 3  Ind.  App.  356,  29  N.  E.  924, 
50  Am.  St.  276  and  note;  Harris  v. 
Keasbey,  (N.  J.  Eq.)  53  Atl.  555; 
Webster  v.  Morris,  66  Wis.  366,  57 
Am.  R.  278;  Lee  v.  Pain,  4  Hare 
201,  251;  Clayton  v.  Lord  Nugent, 
13  M.  &  W.  200,  205.  See  also 
Hinckley  v.  Thatcher,  139  Mass. 
477,  52  Am.  R.  719;  Faulkner  v. 
National  Sailor's  Home,  155  Mass. 
458. 
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and  parol  evidence  is  admissible  in  such,  a  ease,  where  there  is  am- 
biguity, to  show  who  was  intended.^^^  Indeed,  it  has  been  laid 
down  in  general  terms  that  "a  misnomer  or  misdescription  of  a  legatee 
or  devisee,  whether  a  natural  person  or  a  corporation,  wiU  not  in- 
validate the  provision  or  defeat  the  intention  of  the  testator,  if, 
either  from  the  will  itself  or  evidence  dehors  the  will,  the  object  of 
the  testator's  bounty  can  be  ascertained."^^^  But  extrinsic  evidence  is 
received  to  apply  the  will  to  the  property  and  person  constituting 
the  subject  matter  and  the  object  of  the  testator's  bounty,  and  not  to 
make  a  new  will  for  him.^''' 

§  605.  Meaning  of  -woirds — Generally. — Parol  evidence  is  gener- 
ally not  admissible  to  explain  or  contradict  words  and  expressions  in 
a  written  instrument  that  have  a  common  and  well  known  meaning.^''* 

Amb.    374;    Charter  v.    Charter,   L. 
R.   2   Prob.   &   Div.   315,   1  Eng.  R. 


*"St.  Luke's  Home  v.  Associa- 
tion, 52  N.  y.  191,  11  Am.  R. 
697;    Holmes    v.    Mead,    52    N.    Y.      249,  L.  R.  7  H.  L.  364  (on  appeal). 


332;  Andrews  v.  Dyer,  81  Me.  104, 
16  Atl.  405;  Smith  v.  Kimball,  62 
N.  H.  606;  Covert  v.  Sebern,  73  la. 


^^Schlottman  v.  HofCman,  73 
Miss.  188,  18  So.  893,  55  Am.  St. 
527;     Taylor  v.   Marls,  90  N.   Car. 


564,  35  N.  W.  636;  Taylor  v.  Tolen,      619;  Avery  v.  Chappel,  6  Conn.  270, 
38  N.  J.  Eq.  91;   Appeal  of  Wash-      16   Am.   Dec.    53;    Tilden  v.   Green, 


ington,  &c.  University,  111  Pa.  St. 
572,  3  AU.  664;  Powell  v.  Biddle, 
2  Dall.  70,  1  Am.  Dec.  263;  Thomas 
V.  Stevens,  4  Johns.  Ch.  (N.  Y.)  607; 
Thomas  V.  Thomas,  6  T.  R.  671; 
Beaumont  v.  Pell,  2  P.  Wms.  141; 


130  N.  Y.  29,  28  N.  E.  880,  27  Am. 
St.  487;  in  matter  of  Wells,  113 
N.  Y.  396,  21  N.  E.  137,  10  Am. 
St.  457  and  note;  Appel  v.  Byers, 
98  Pa.  St.  479;  in  re  Fish  L.  R. 
2   Ch.   (1894)    83;    Andrews  v.  Dob- 


note   in   6   L.   R.   A.   43.     See   also     son,  1  Cox,  Ch.  425.     Nor  is  parol 
Bristol  v.  Ontario,  &c.   Asylum,  60      evidence    ordinarily    admissible    to 


Conn.   472,  22   Atl.   848. 

^=Not6  to   Chambers  v.  Watson, 
46    Am.    R.     77,     quoted   with    ap- 


show  that  the  grantee  named  in  a 
deed  is  not  the  one  intended  by 
the  grantor.     Whitmore  v.   Learn- 


proval    in    Chappell    v.    Missionary      ed,    70    Me.     276,     283;     Oliver     v. 


Society,  &c.  3  Ind.  App.  356,  29  N. 
E.  924,  50  Am.  R.  276;  Leonard 
V.  Davenport,  58  How.  Pr.  (N.  Y.) 
384;  University  v.  Tucker,  31  W. 
Va.  621;  Taylor  v.  Tolen,  38  N. 
J.  Eq.  91;  Hawkins  v.  Garland's 
Admr.  76  Va.  149,  44  Am.  R. 
15S;  Careless  v.  Careless,  1  Mer. 
SS4,  19  Ves.  601;  Beaumont  v.  Fell, 
2  P.  Wms.  141;  Masters  v.  Masters, 
1  P.vWms.  421;  Bradwin  v.  Harpur, 


Brown,  102  Ga.  157,  29  S.  B.  159. 
See  also  Jackson  v.  Hart,  12  Johns. 
(N.  Y.)  77,  7  Am.  Deo.  280;  Jack- 
son V.  Foster,  12  Johns.  (N.  Y.) 
488,  490;  Crawford  v.  Spencer,  8 
Cush.   (Mass.)  418. 

^*Lowry  v.  Megee,  52  Ind.  107; 
Spears  v.  Ward,  48  Ind.  541;  Bul- 
lock V.  Consumers'  Lumber  Co. 
(Cal.)  31  Pac.  367;  Wikle  v.  John- 
son Laboratories,  132  Ala.  268,  31 
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But  there  may  well  be  a  distinction  between  explaining  and  contra^ 
dieting  a  writing;  and  where  the  language  of  the  writing  is  such  that 
the  court  cannot  otherwise  understand  it,  especially  where  unusual 
letters,  figures,  characters,  abbreviations  or  t^rms  are  used,  such 
evidence  is  usually  admissible  to  explain  it.^^"  There  is  some  con- 
flict among  the  authorities  in  the  application  of  the  rule,  but  there 
are  many  eases  in.  which  it  has  been  applied  and  parol  evidence 
held  admissible,  even  where  the  words  were  intelligible  in  themselves, 
or  would  have  been  intelligible  in  certain  connections,  but  were  un- 
intelligible or  ambiguous,  without  the  aid  of  parol  evidence,  in  the 
particular  instrument  or  without  knowing  the  connection  in  which 
they  were  used.  Thus,  parol  evidence  has  been  held  admissible  to 
show  the  meaning  of  the  word  "artesian"  in  a  written  contract  for 
the  digging  of  an  "artesian  well,"  where  it  appeared  that  the  water 
in  the  well  bored  by  the  plaintiffs,  who  sued  for  the  contract  price, 
did  not  overflow  under  natural  pressure  and  lacked  about  sixteen, 
feet  of  coming  to  the  top.'"''  So,  parol  evidence  has  been  held  ad- 
missible in  certain  cases  to  explain  such  terms  as  "assist,"  when 
used  in  regard  to  making  up  trains,'''"  "bale,"  in  a  certain  trade  or 


So.  715;  Hutchinson  v.  Ulrich,  145 
111.  336,  34  N.  B.  556,  21  L.  R.  A. 
391;  Abraham  v.  Oregon,  &c.  R. 
Co.  37  Ore.  495,  60  Pac.  899,  82 
Am.  St.  779;  Doty  V.  Thomson, 
39  Hun  (N.  Y.)  243;  The  Dela- 
ware, 14  Wall.  (U.  S.)  579;  Vlo- 
lette  V.  Rice,  373  Mass.  84,  53  N. 
E.  144;  Lantz  v.  Ryman,  102  la. 
348,  71  N.  W.  212;  Nichol  v.  Godts, 
10  Bxch.  191,  194;  New  Zealand 
Bank  v.  Simpson,  L.  R.  App.  Cas. 
(1900),  182,  189;  Lloyd  v.  Sturgeon 
Falls,  &c.  Co.  85  Law  T.  162.  So 
where  the  meaning  is  clear  from 
the  entire  instrument.  Adams  v. 
Turner,  73  Conn.  38,  46  Atl.  247, 
and   authorities   cited. 

»=°Hinote  v.  Brigman  (Fla.),  33 
So.  303;  Long  v.  Davidson,  101  N. 
Car.  170,  7  S.  E.  758;  Savannah, 
&c.  R.  Co.  V.  Collins,  77  Ga.  376, 
4  Am.  St.  87;  Cameron  v.  Fellows, 
109  la.  534,  80  N.  W.  567;  Drake  v. 


Govel,  22  Ala.  409;  Maurin  v.  Lyon, 
69  Minn.  257,  72  N.  W.  72,  65  Am. 
St.  568;  Clay  v.  Field,  138  V.  S. 
464,  11  Sup.  Ct.  419;  Helm  v.  Mc- 
Caughan,  32  Miss.  17,  66  Am.  Dec 
588;  Bradstreet  Co.  v.  Gill,  72  Tex. 
115,  9  S.  W.  753;  Behrman  v.  Linde, 
47  Hun  (N.  Y.)  530;  Thompson 
V.  Thome,  83  Mo.  App.  241;  State 
v.  Collins,  68  N.  H.  299;  Western, 
&c.  Co.  V.  Altheimer,  58  Ark.  565, 
25  S.  W.  1067;  Roots  v.  Snelling,  48 
L.  T.  R.  N.  S.  216;  Gorrissen  v. 
Perrin,  2  C.  B.  N.  S.  681;  Attorney 
Gen.  V.  Clapham,  4  De.  G.  M.  &  G. 
591;  Birch  v.  Depeyster,  1  Stark. 
167;  Spicer  v.  Cooper,  1  Q.  B.  424, 
41  E.  C.  L.  608. 

«» Hattieshurg  Plumbing  Co.  v. 
A.  E.  Carmichael  &  Co.  80  Miss. 
66,   31   So.   536. 

""Memphis,  &c.  R.  Co.  v.  Gra- 
ham, 94  Ala.  545.  So,  as  to  "load- 
ing  off   shore,"   and   "depart   with 
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business,*""  "British  weight/"'*  "Canada  money,"''"  "currency"  or 
"current  funds,"'"  "cargo,"'''  "dollars,"'^'  "good  custom  cowhide,"'" 
"hard  pan,"'==  "months"  and  "weeks,"""  "square  inch  of  water,"'" 
"thousaad,"'==  "winter  strained  lamp  oiV'^"  and  the  like.'*" 


Translations  and  ill^ble  writingfs. — An  instrument  writ- 
ten ia  a  foreign  language  may  be  read  and  translated  by  a  witness, 
ia  a  proper  case,  in  order  to  enable  the  court  to  understand  it,'*^  and 
if  a  writing  is  obscure  and  difficult  to  read  parol  evidence  may  be 
resorted  to,  in  order  to  decipher  it.'*'    So,  if  it  has  become  illegible 


convoy."  Johnson  v.  Norttwestern, 
&c.  Co.  39  Wis.  87;  Lethulier's 
Case,  2  Salk.  443.  See  also  Dixon 
v.  Central,  &c.  R.  Co.  110  Ga.  173, 
35    S.    E.    369. 

^Gorrissen  v.  Perrin,  2  C.  B. 
N.  S.  681.  So,  as  to  "cotton  in 
bales,"  Taylor  v.  Briggs,  2  Car. 
&  P.  525.  So,  as  to  "Ijarrels," 
Miller  V.  Stevens,  100  Mass.  518,  97 
Am.    Dec.    123,  1  Am.  R.  139. 

=»Goddard  v.  Bulow,  1  Nott  & 
McC.   (S.  Car.)  45,  9  Am.  Dec.  663. 

""Thompson  v.  Sloan,  23  Wend. 
(N.  Y.)  71,  35  Am.  Dec.  546.  So 
as  to  "Texas  money,"  Roberts  v. 
Short,  1  Tex.   373. 

"''Huse  V.  Hamblln,  29  la.  501; 
Pilmer  v.  Branch  Bank,  16  la.  321, 
323.  But  see  contra  Butler  v. 
Paine,  8  Minn.  324,  329;  Marine 
Bank  v.  Bimey,  28  lU.  90,  92. 

''''Allegre  v.  Maryland  Ins.  Co. 
2  Gill  &  J.  (Md.)  136,  20  Am.  Dec. 
424. 

=^Thorington  v.  Smith,  8  Wall. 
(U.  S.)  19;  Confederate  note  cases, 
19  Wall.  (U.  S.)  548;  Hightower  v. 
Maull,  50  Ala.  495;  Austin  v.  Kins- 
man, 13  Rich.  Eq.  (S.  Car.)  259; 
Donley  v.  Tindall,  32  Tex.  43. 

"*Wait  V.  Fairbanks,  Brayt. 
(Vt.)  77.  "Horse  chains."  Swett 
V.  Shumway,  102  Mass.  365,  3  Am. 
R.   471. 


^  Blair  v.  Corby,  37  Mo.  313. 

^  Jolly  V.  Young,  1  Bsp.  186; 
Grant  v.  Maddox,  15  M.  &  W.  737. 

^'JanesvlUe  Cotton  Mills  v. 
Ford,  82  Wis.  416,  52  N.  W.  764. 
So  as  to  "square  yard"  or  "foot." 
Walls  V.  Bailey,  49  N.  Y.  464,  10 
Am.  R.  407;  Ford  v.  Linell,  9 
Gray  (Mass.)  401,  69  Am.  Dec. 
297. 

=="  Smith  V.  Wilson,  3  B.  &  Adol. 
728. 

""■Hart  V.   Hammett,   18  Vt.   127. 

"°  See  Ganson  v.  Madigan,  15 
Wis.  144,  82  Am.  Dec.  659;  Whit- 
ney V.  Boardman,  118  Mass.  242; 
Coit  V.  Commercial  Ins.  Co.  7 
Johns.  (N.  Y.)  385,  5  Am.  Dee.  282; 
Astor  V.  Union  Ins.  Co.  7  Cow. 
(N.  Y.)  202;  Locke  v.  Rowell,  47 
N.  H.  46;  notes  6  L.  R.  A.  33,  6 
Am.   R.  678,  682. 

'''^Erusha  v.  Tomash,  98  la.  510, 
67  N.  W.  390;  Badart  v.  Fonlon, 
80  Md.  579,  31  Atl.  513;  Taylor  v. 
Sotolingo,  6  La.  Ann.  154.  In  Re- 
public of  Colombia  v.  Cauca  Co. 
106  Fed.  337,  349  (affirmed  in  113 
Fed.  1020)  expert  testimony,  was 
held  admissible  to  show  the  true 
meaning  of  words  in  a  submission 
to  arbitration  written  in  a  foreign 
language. 

^Masters  v.  Masters,  1  P.  Wms. 
421,    425;    Remon    v.    Hay  ward,    2 
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by  lapse  of  time  or  is  partly  obliterated  so  as  to  have  become  illegible, 
parol  evidence  may  likewise  be  resorted  to,  so  far  as  it  may  be 
necessary,  to  decipher  and  imderstand  it.^*^  And  the  same  is  true,  in 
general,  where,  from  any  cause,  the  writing  is  unintelligible,"**  unless 
it  is  so  defective  that  it  cannot  be  made  good. 

§  607.  Usage  and  custom. — A  usage  or  custom  may  be  proved  by 
parol  evidence  for  the  purpose  of  explaining  the  meaning  of  terms 
used  in  a  written  contract  that  would  otherwise  be  ambiguous.^*^ 
Indeed,  under  the  modern  authorities,  it  seems  that  such  evidence  is 
admissible  in  a  proper  case  to  explain  rather  than  to  contradict,  even 
though  there  is  no  ambiguity  upon  the  face  of  the  instrument.^*' 
Such  evidence  is.  held  admissible  to  aid  the  court  in  interpreting 
the  contract,"*^  and,  in  a  proper  case,  it  may  be  admitted  even  to 
annex  incidents  or  stipulations  as  to  the  time  and  manner  of  per- 


Ad.  &  531.  666,  669,  29  B.  C.  L. 
309;  Sheldon  v.  Eenham,  4  Hill 
(N.  Y.)  131,  40  Am.  Dec.  271;  Ha- 
ven V.  Brown,  7  Me.  421,  22  Am. 
Dec.  208;  Armstrong  v.  Burrows, 
6  Watts  (Pa.)  266;  Jefferson  Coun- 
ty  v.    Savory,    2    Greene    (la.)    238. 

^'Little  V.  Downing,  37  N.  H. 
355;  Fenderson  v.  Owen,  54  Me. 
372,  92  Am.  Dec.  551;  Walrath  v. 
Whittekind,  26  Kans.  482;  Fallis 
V.  Griffith,  Wright  (Ohio),  303; 
Arthur  v.  Roberts,  60  Barb.  (N.  Y.) 
580;  Goldsmith  v.  Picard,  27  Ala. 
142. 

=**F.  A.  Thomas  Mach.  Co.  v. 
Voelker,  23  R.  I.  441,  50  Atl.  838; 
St.  Clair  Co.  &c.  Soc.  v.  Fietsam, 
6  111.  App.  151,  affirmed  in  97  111. 
474;  Moulding  v.  Prussing,  70  111. 
151. 

'^^  Williams  v.  Woods,  16  Md. 
220;  Van  Camp  Packing  Co.  v. 
Hartman,  126  Ind.  177,  25  N.  E. 
901;  Lyon  v.  Lenon,  106  Ind.  567; 
Leiter  v.  Bmons,  20  Ind.  App.  22; 
Hinote  v.  Brigman  (Fla.),  33  So. 
303;  Long  v.  Davidson,  101  N.  Car. 
170,  7  S.  E.  758;   Walls  v.  Bailey, 


49  N.  Y.  464,  10  Am.  R.  407,  and 
authorities  cited  in  the  following 
notes. 

^"  Brown  v.  Byrne,  3  El.  &  31. 
703,  77  B.  C.  L.  702;  Myers  v.  Sari, 
3  B.  B.  306;  Smith  v.  Wilson,  3 
B.  &  Ad.  728;  Mooney  v.  Howard 
Ins.  Co.  138  Mass.  375,  52  Am.  R. 
277;  Walls  v.  Bailey,  49  N.  Y.  464; 
Barton  v.  McKelway,  22  N.  J.  L. 
165;  Soutier  v.  Kellerman,  18  Mo. 
509;  Browne  on  Parol  Bv.  202.  See 
also  Regina  v.  Stoke-on-Trent,  5 
Q.  B.  303;  Grant  v.  Maddox,  15 
M.  &  W.  737;  Hinton  v.  Locke, 
5  Hill  (N.  Y.),  437.  But  compare 
Silberman  v.  Clark,  96  N.  Y.  522; 
Willmerling  v.  McGaughey,  30  la. 
205,  6  Am.  R.  673;  Rogers  v. 
Woodruff,  23  Ohio  St.  632,  13  Am. 
R.  276;  Randall  v.  Smith,  63  Me. 
105,  18  Am.  R.  200;  Gibbon  v. 
Young,  8  Taunt.  254;  Broadwell  v. 
Butler,  &c.  Co.  6  McLean  (U.  S.) 
296. 

"'Everltt  V.  Indiana  Paper  Co. 
25  Ind.  App.  287,  57  N.  E.  281;  Cox 
V.  O'Riley,  4  Ind.  368;  Shaw  v. 
Binkard,  10  Ind.  227. 
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fonnance  not  expressed  in  the  writing,''*'  or  to  give  words  used  there- 
in a  different  signification  from  that  commonly  attributed  to  them.''** 
But,  while  parol  evidence  is  generally  competent  to  show  a  custom 
or  usage  of  the  business,  profession,  or  trade,  when  it  is  known  to  the 
parties,  or  so  general  and  well  settled  that  it  must  be  presumed  to 
have  been  known  to  them  and  they  must  be  deemed  to  have  con- 
tracted with  reference  thereto,"^"  the  rule  is  otherwise  where  one  of 
the  parties  is  unfamiliar  with  the  usage,  and  it  is  not  of  such  a 
general  or  well  known  character  that  the  parties  will  he  presumed  to 
have  known  it  and  deemed  to  have  contracted  with  reference  to  it.^^^ 

Am.    R.    676;    Kendall    v.    Russell, 
5  Dana    (Ky.)    501. 

"'Mooney  v.  Howard  Ins.  Co. 
138  Mass.  375,  52  Am.  R.  277. 
See  also  Morningstar  v.  Cunning- 
ham, 110  Ind.  328,  335;  Van  Camp 
Packing  Co.  v.  Hartman,  126  Ind. 
177,  179;  Southwestern  Freight,  &o. 
Co.  v.  Stanard,  44  Mo.  71;  Carter 
V.  Philadelphia,  &c.  Co.  77  Pa.  St. 
286;  Spartali  v.  Benecke,  10  C.  B. 
212;  Brown  v.  Byrne,  3  El.  &  Bl. 
703,  77  B.  C.  L.  702.  And  see  as 
to  individual  usage,  Jaqua  v.  Wit-  ' 
tiam,  &c.  Co.  106  Ind.  545;  War- 
ren Bank  v.  Parker,  8  Gray  (Mass.) 
221;  Marrett  v.  Brackett,  60  Me. 
524;  Grimell  v.  Western  U.  Tel. 
Co.  113  Mass.  299;  Fabri  v.  Phcenix 
Ins.   Co.   55  N.   Y.   129. 

■""Liupton  V.  Nichols,  28  Ind.  App. 
539,  63  N.  E.  477;  Robertson  v. 
National  S.  S.  Co.  139  N.  Y.  416, 
34  N.  E.  1053;  McPherson  v.  Cox, 
86  N.  Y.  472;  Bsterly  v.  Cole.  3 
N.  Y.  502;  Howe  v.  Hardy,  106 
Mass.  329;  Girard  Life  Ins.  Co.  v. 
Mut.  Life  Ins.  Co.  86  Pa.  St.  236; 
Baxter  v.  Massasoit  Ins.  Co.  13  Al- 
len (Mass.)  320;  Corbett  v.  Under- 
wood, 83  111.  324;  Humfrey  v.  Dale, 
7  Ell.  &  Bl.  266. 

^^^  So  held  as  to  local  usages, 
especially  where  one  party  is  a 
stranger:  Byrne  v.  Massasoit  Pack- 


"' Robinson  v.  United  States,  13 
Wall.  (U.  S.)  363  (evidence  admit- 
ted of  usage  to  deliver  grain  in 
sacks) ;  Mand  v.  Trail,  92  Ind.  521; 
Gehl  V.  Milwaukee  Produce  Co.  116 
Wis.  263,  93  N.  W.  26;  Pittsburgh, 
&c.  R.  Co.  V.  Nash,  43  Ind.  423; 
East  Tenn.  &c.  R.  Co.  v.  John- 
ston, 75  Ala.  596,  51  Am.  R.  489; 
Button  V.  Warren,  1  M.  &  W. 
466,  474;  Hirchhorn  v.  Bradley,  117 
la.  130,  90  N.  W.  592;  Everingham 
V.  Lord,  19  111.  App.  565;  Wiggles- 
worth  v.  Dallison,  1  Doug.  201,  1 
Smith  Lead.  Cas.  *594.  So,  gener- 
ally, as  to  the  mode  of  determin- 
ing or  measuring  the  quantity  or 
amount  of  goods  or  materials  fur- 
nished, or  work  done.  Soutier  v. 
Kellerman,  18  Mo.  509;  Merick  v. 
McNally,  26  Mich.  374;  Walls  v. 
Bailey,  49  N.  Y.  464,  10  Am.  R. 
407;  Newhall  v.  Appleton,  114  N.  Y. 
140;  Merchant  v.  Howell,  53  Minn. 
295,  55  N.  W.  131;  HumphreysviUe, 
&c.  Co.  V.  Vermont,  &c.  Co.  33 
Vt.  92;  Patterson  v.  Crowther,  70 
Md.  124,  16  Atl.  531;  Jones  v. 
Hoey,  128  Mass.  585;  Thompson  v. 
Brannin,  94  Ky.  490,  21  S.  W.  1057; 
Lowe  V.  Lehman,  15  Ohio  St.  179; 
Hagan  v.  Domestic,  &c.  Co.  9  Hun 
(N.  Y.)  73;  Price  v.  Mouat,  11  C.  B. 
N.  S.  509.  But  see  Sweeney  v. 
Thomason,    9    Lea    (Tenn.)    359,   42 
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So,  paxol  evidence  is  not  admissible  to  prove  a  custom  or  usage  that 
contradicts  the  written  contract  and  varies  its  express  teims,''^^  nor 
if  the  usage  or  custom  is  unreasonable/"^  nor  if  it  is  in  conflict 
with  a  sound  and  well  settled  rule  of  law.^°* 


ing  Co.  137  Mass.  313;  Sawtelle 
V.  Drew,  122  Mass.  228;  Insurance 
Co.  &c.  V.  Hibernia  Ins.  Co.  140 
U.  S.  565,  11  Sup.  Ct.  909;  Chat- 
eaugay,  &c.  Co.  v.  Blake,  144  U.  S. 
476,  12  Sup.  Ct.  731;  Ocean  S.  S. 
Co.  V.  Aetna  Ins.  Co.  121  Fed. 
S82.  So  held  as  to  parties  not  in 
the  same  trade:  Brown  v.  Strim- 
ple,  21  Mo.  App.  338;  Long  Bros. 
V.  Armsby  Co.  43  Mo.  App.  253; 
Keavy  v.  Thuett,  47  Minn.  266, 
50  N.  W.  126;  Van  Hoesan  v.  Cam- 
eron, 54  Mich.  609;  Great  Western 
Ele.  Co.  V.  White,  118  Fed.  406; 
Pennell  v.  Transportation  Co.  94 
Mich.   247,   53   N.  W.   1049. 

See  also  in  support  of  the  prop- 
osition generally.  Harris  v.  Tum- 
hridge,  83  N.  Y.  92,  38  Am.  R. 
398;  Isaksson  v.  Williams,  26  Fed. 
642;  Martin  v.  Maynard,  16  N.  H. 
165;  Consumers'  Ice  Co.  v.  Jen- 
nings, 100  Va.  719,  42  S.  E.  879; 
Kirchner  v.  Venus,  12  Moo.  P.  C. 
S61.  But  compare  Fleet  v.  Murton, 
L.  R.  7  Q.  B.  126. 

'''  Deacon  v.  Mattison,  11  N. 
Dak.  190,  91  N.  W.  35;  Spears  v. 
Ward,  48  Ind.  541;  Seavey  v.  Shur- 
ick,  110  Ind.  494;  Scott  v.  Hartley, 
126  Ind.  239,  25  N.  E.  826;  Louis- 
ville, &c.  Co.  V.  Rogers,  20  Ind. 
App.  594,  49  N.  E.  970;  Benson 
V.  Gray,  154  Mass.  391,  28  N.  E. 
275;  The  Delaware,  14  Wall.  (U. 
S.)  579;  National  Bank  v.  Burk- 
hardt,  100  U.  S.  686,  692;  Collen- 
der  V.  Dinsmore,  55  N.  Y.  200,  14 
Am.  R.  224;  Brown  v.  Foster, 
113  Mass.  136;   Partridge  v.  Insur- 


ance Co.  15  Wall.  (U.  S.)  573;  Bar- 
nard 'V.  Kellogg,  10  Wall.  (U.  S.) 
383,  390;  Lonergan  v.  Courtney, 
75  111.  580;  Detroit  Advertiser  v. 
Detroit,    43    Mich.    116. 

"'^  Gallatin  v.  Bradford,  1  Bibb. 
(Ky.)  209;  Anderson  v.  Whittaker, 
97  Ala.  690;  Cook  v.  Hawkins,  54 
Ark.  423;  Haskins  v.  Warren,  115 
Mass.  514;  Merchants'  Ins.  Co.  v. 
Prince,  50  Minn.  53,  52  N.  W.  131, 
36  Am.  St   626. 

""Sohn  V.  Jervis,  101  Ind.  578; 
Cox  V.  O'Riley,  4  Ind.  368;  Wheeler 
v.  Newbould,  16  N.  Y.  392;  Hopper 
V.  Sage,  112  N.  Y.  530,  8  Am.  St. 
771,  20  N.  E.  350.  See  also  Eager 
V.  Atlas  Ins.  Co.  14  Pick.  (Mass.) 
141,  25  Am.  Dec.  363;  Raisin  v. 
Clark  41  Md.  158,  20  Am.  R. 
66;  Barnard  v.  Kellogg,  10  Wall. 
(U.  S.)  383;  Kuppitz,  &c.  Brewing 
Co.  V.  Behm,  130  Mich.  649,  90  N. 
W.  676;  Inglebright  v.  Hammond, 
19  Ohio,  337,  53  Am.  Dec.  430; 
Dunham  v.  Gould,  16  Johns.  (N. 
Y.)  367,  8  Am.  Dec.  323;  Walters 
V.  Senf,  115  Mo.  524,  22  S.  W.  511; 
Noble  v.  Durell,  3  T.  R.  271;  Edie 
V.  East  India  Co.  1  W.  Bl.  295, 
2  Burr.  1216.  But  there  are  of 
course,  cases  in  which  a  custom,  or 
even  a  usage,  may  be  proved,  if  not 
contrary  to  public  policy,  statute  or 
good  morals,  notwithstanding  a  dif- 
ferent result  would  have  been 
reached  under  the  principles  of  the 
law  in  the  absence  of  any  such 
custom.  See  Lawson's  Usages  and, 
Customs,  465. 
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§  608.    Abbreviations,  techiiical,  trade,  and  local  terms. — Paxol 

evidence  is  usually  admissible  to  explain  "mercantile  shorthand"  and 
other  abbreviations  that  are  not  common  and  generally  understood.''^^ 
But  if  they  are  so  generally  understood  that  the  court  should  take 
judicial  notice  of  them  it  would  seem  that  parol  evidence  should  not, 
ordinarily,  be  received  to  give  them  a  contrary  meaning.  Thus,  it 
has  been  held  that  such  abbreviations  as  "C.  0.  D."  and  "F.  0.  B." 
have  acquired  a  fixed  and  well  known  meaning,  and  that  parol  evi- 
dence is  not  needed  to  explain  them,^^*  but  other  courts  have  taken  a 
different  view.^^^  At  all  events,  when  their  meaning  is  shown  or 
clearly  appears  and  all  ambiguity  is  removed,  parol  evidence  is  not 
further  admissible  to  vary  them,  in  ordinary  cases.^^'  Where  a  writing 
contains  technical  terms  of  art  or  science  not  commonly  understood 
parol  evidence  is  usually  admissible  to  explain  their  meaning,^^°  and 
it  seems  that  it  may  be  shown,  in  a  proper  case,  that  they  were  used 
in  a  technical  sense,  even  though  they  may  also  have  a  popular  mean- 
ing when  used  in  another  connection.^*"    So,  on  the  other  hand,  it 


===  Marshall  v.  Lynn,  6  M.  &  W. 
109.  118;  Goblet  v.  Beechey,  3  Sim. 
24;  Jaqua  v.  Witham,  &c.  Co.  106 
Ind.  545;  Barton  v.  Anderson,  104 
Ind.  578;  Davis  v.  Hembell  (Tex. 
Civ.  App.),  24  S.  W.  972;  Mouton  v. 
Louisville,  &c.  R.  Co.  (Ala.),  29 
So.  602;  Berry  v.  Kowalsky  (Gal.) 
27  Pac.  286;  McChesney  v.  City  of 
Chicago,  173  111.  75,  58  N.  E.  982; 
Springfield  First  Nat.  Bank  v. 
Fricke,  75  Mo.  178,  42  Am.  R. 
397;  Western  U.  Tel.  Co.  v.  Col- 
lins, 45  Kans.  88,  25  Pac.  187; 
"White  V.  McMillan,  114  N.  Car. 
349,  19  S.  B.  234;  Penn  Tobacco 
Co.  V.  Leman,  109  Ga.  428  S.  B. 
679. 

^"United  States  Ex.  Co.  v.  Kee- 
fer,  59  Ind.  263;  American  Ex. 
Co.  V.  Schier,  55  111.  140;  State  v. 
Intoxicating  Liquors,  73  Me.  278. 
See  also  chapter  on  Judicial  No- 
tice, ante  §  60,  et  seq. 

^'  CoUender  v.  Dinsmore,  55  N.  Y. 
200,  14  Am.    R.    224;    Silberman  v. 


Clark,  96  N.  Y.  522.  See  also  Mc- 
Nichol  v.  Pacific  Ex.  Co.  12  Mo. 
App.   401. 

^'Silberman  v.  Clark,  96  N.  Y. 
522;  Sheffield  Furnace  Co.  v.  Hull, 
&c.  Co.  101  Ala.  446,  14  So.  672; 
American  Ex.  Co.  v.  Lesem,  39  111. 
312;   4  Elliott  on  Railroads,  §  1425. 

^"Loom  Co.  V.  Higgins,  105  U. 
S.  580;  Reynolds  v.  Jourdan,  6  Cal. 
108;  Myers  v.  Tlbbals,  72  Cal.  278; 
New  Jersey  Zinc  Co.  v.  Boston, 
&c.  Co.  15  N.  J.  Eq.  418;  Weisen- 
berger  v.  Harmony,  &c.  Co.  56  Pa. 
St.  442;  Stroud  v.  Frith,  11  Barb. 
(N.  Y.)  300;  Brauns  v.  Stearns,  1 
Ore.  367,  370;  Hills  v.  Evans,  8 
Jur.  N.  S.  525,  31  L.  J.  Ch.  457. 

=«»See  Myers  v.  Walker,  24  111. 
133;  Collender  v.  Dinsmore,  55  N. 
Y.  200,  14  Am.  R.  224;  J.  Hart- 
Well  V.  Comman,  10  N.  J.  Eq. 
128,  64  Am.  Dec.  448;  Carolina,  &c. 
R.  Co.  V.  Seigler,  24  S.  Car.  124, 
128;  Clayton  v.  Gregson,  4  Nev. 
&  Man.   602;    Chaurand   v.   Anger- 
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has  been  held  that  it  may  be  shown  that  a  technical  term  used  in  a 
contract  drawn  by  a  layman  has  a  popular  meaning  as  well,  and  was 
used  in  its  popular  sense,^"'  at  lea^t  where  the  contract  would  other- 
wise be  meaningless.^^^  The  rule  admitting  parol  evidence  of  the 
meaning  of  technical  terms  is  not  confined  entirely  to  terms  of  art 
or  science  in  the  strict  sense,  but  extends  in  proper  cases  to  trade 
terms,^"^  and  even  to  terms  peculiar  to  the  business  locality  or  per- 
sonfi  using  them.^^*  Many  illustrations  of  the  application  of  these 
rules  have  already  been  given,^^^  but  perhaps  the  most  striking,  and 
at  the  same  time  unusual,  application  of  the  same  general  principal 
is  found  in  a  Kentucky  case,  in  which  it  was  held  admissible  in  a 
prosecution  for  duelling  to  prove  that  a  letter  demanding  the  "sat- 
isfaction due  from  man  to  man"  and  empowering  a  friend  to  make 
the  "necessary  arrangements"  meant  a  challenge  to  fight  a  duel.^°° 

§  609.     Application  of  the  rule  to  different  classes  of  instruments. 

In  considering  the  parol  evidence  rule  with  its  limitations,  qualifi- 
cations and  exceptions  in  the  preceding  sections  of  this  chapter,  we 


stein,  Peake,  43;  Smith  v.  Wilson, 
3  B.  &  Ad.  728,  23  E.  C.  L.  319; 
Powell  V.  Horton,  2  Bing.  N.  C. 
668. 

"'Kohl  V.  Frederick,  115  la.  517, 
88  N.  W.  1055,  and  other  Iowa 
cases   then   cited. 

*"  See  Doe  v.  Hiscocks,  5  M.  & 
W.  363;  Stephen's  Dig.  Ev.  168. 

"'Grasmier  v.  Wolf  (la.)  90  N. 
W.  813  (meaning  of  "mixed  cast 
and  forged  •  iron"  among  traders 
in  old  iron) ;  Missouri,  &c.  R.  Co. 
V.  De  Bord  (Tex.)  53  S.  W.  587; 
Wilcox  V.  Baer,  85  Mo.  App.  587 
(meaning  of  "traveling  expenses" 
among  merchants) ;  Seymour  v. 
Armstrong,  62  Kans.  720,  64  Pac. 
612;  Houghton  v.  Watertown  Ins. 
Co.  131  Mass.  300;  Nelson  v.  Sun 
Ins.  Co.  71  N.  Y.  453;  Hesser,  &c. 
Coal  Co.  V.  La  Crosse  Fuel  Co. 
114  Wis.  654,  90  N.  W.  1094;  City 
of  Elgin  V.  Joslyn,  136  111.  525,  26 
N.   B.   1090;    St.    Paul,   &c.    Co.    v. 


Harrison,  64  Minn.  300,  66  N.  W. 
980;  Evans  v.  Western  Brass  Mfg. 
Co.  118  Mo.  548,  553,  24  S.  W.  175; 
Dages  V.  Brake,  125  Mich.  64,  83 
N.  W.  1039;  McClure  &  Co.  v.  Cox, 
&c.  32  Ala.  617,  70  Am.  Dec.  552; 
Bradley  v.  Newcastle  on  Tyne,  2 
El.  &  Bl.  427,  75  E.  C.  L.  427;  Taylor 
V.  Briggs,  2  C.  &  P.  525,  12  E.  C. 
L.  712;  Parker  v.  Ibbetson,  4  C. 
B.  N.  S.  346,  93  E.'  C.  L.  346. 

"°*Jaqua  v.  Witham,  &c.  Co.  106 
Ind.  545;  Prather  v.  Ross,  17  Ind. 
495;  Wood  v.  Allen,  111  la.  97,  82 
N.  W.  451  ("dry  goods,"  meaning 
in  the  particular  locality) ;  Mou- 
ton  V.  Louisville,  &c.  R.  Co.  (Ala.), 
29  So.  602;  Cannon  v.  Hunt,  116 
Ga.  452,  42  S.  E.  734;  Noyes  v.  Can- 
field,  27  Vt.  79;  Shore  v.  Attorney 
Gen'l,   9  Clark  &  F.  355. 

'^'"  See  notes  to  this  section,  and 
ante  §  605. 

^"  Commonwealth  v.  Pope,  3  Da- 
na  (Ky.),  418. 
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have  illustrated  its  application  to  various  kinds  of  instruments.  We 
shall  not,  therefore,  attempt  tO'  fully  present  the  subject  in  giving 
further  illustrations  of  the  application  of  the  rule  to  particular  in- 
struments in  this  chapter.  An  additional  reason  for  not  doing  so 
is  found  in  the  fact  that,  in  a  subsequent  volume,  the  rules  of  evi- 
dence relating  to  actions  or  issues  in  which  instruments  of  different 
kinds  are  involved  will  be  treated  under  specific  headings.  But  as 
the  charat^ter  of  the  instrument  may,  in  a  particular  case,  often  be 
important  in  determining  the  application  of  the  rule,  and  as  it  may 
be  both  convenient  and  clarifying  to  consider  the  subject  in  this 
connection  to  some  extent  with  reference  to  particular  writings,  we 
proceed  to  do  so  in  the  following  sections. 

§  610.  Bills  of  lading. — Bills  of  lading  usually  partake  both  of 
the  nature  of  a  contract  and  of  the  nature  of  a  receipt.^"^  The  gen- 
eral rule  is  that,  in  so  far  as  they  are  contracts,  they  cannot  be  con- 
tradicted or  varied  by  parol  evidence,^**  but  in  so  far  as  they  are 
mere  receipts  they  may  be  contradicted  or  varied  by  such  evidence.^"" 

^"4  Elliott  on  Railroads,  §  1415. 

^"^The  Delaware,  14  Wall.  (U.  S.) 
579;  Southern  Ex.  Co.  v.  Dick- 
son, 94  U.  S.  549;  O'Rourke  v.  Tons 
of  Coal,  1  Fed.  619;  McTyre  v. 
Steele,  26  Ala.  487;  Louisville,  &c. 
R.  Co.  V.  Fulgham,  91  Ala.  555,  8 
So.  803;  Wolfe  v.  Myers,  3  Sandf. 
(N.  Y.)  7;  Van  Etten  v.  Newton, 
134  N.  Y.  143,  31  N.  E.  334,  30  Am. 
St.  630;  Barber  v.  Brace,  3  Conn. 
9,  8  Am.  Dec.  149;  Jones  v.  Hoyt, 
25  Conn.  374;  Stewart  v.  Cleveland, 
&c.  R.  Co.  21  Ind.  App.  218,  52  N. 
E.   89;    Pennsylvania  Co.   v.   Clark, 


2  Ind.  App.  146,  27  N.  E.  ^86;  Cin- 
cinnati, &c.  R.  Co.  V.  Pearce,  28 
Ind.  502;  Louisville,  &c.  R.  Co.  v. 
Wilson,  119  Ind.  352,  21  N.  E.  344, 
4  L.  R.  A.  244;  Central,  &c.  Co.  v. 
Hasselkus,  91  Ga.  382,  17  S.  B. 
838,  44  Am.  St.  37;  McElveen  v. 
Southern  R.  Co.  109  Ga.  249,  34 
S.  E.  281,  77  Am.  St.  371;  Burgher 
V.  Chicago,  &c.  R.  Co.  105  la.  335, 
75  N.  W.  192;  Morgantown,  &c.  Co. 


V.  Ohio,  &c.  R.  Co.  121  N.  Car.  514, 
28  S.  E.  474,  61  Am.  St.  679;  Mis- 
souri, &c.  R.  Co.  V.  Simonson,  64 
Kans.  802,  68  Pac.  653;  St.  Louis, 
&c.  R.  Co.  V.  Gates,  15  Tex.  Civ. 
App.  135,  28  S.  W.  648;  4  Elliott 
on  Railroads,  §  1423.  But  see  Il- 
linois Cent.  R.  Co.  v.  Bblen,  24 
Ky.  L.  R.  1609,  71  S.  W    919. 

=«'Wltzler  V.  Collins,  70  Me.  301, 
35  Am.  R.  327;  Great  Western 
R.  Co.  V.  McDonald,  18  111.  172;  Bis- 
sel  V.  Price,  16  111.  408;  Meyer  v. 
Peck,  28  N.  Y.  590;  Burnell  v.  Ra- 
leigh, &c.  R.  Co.  94  N.  Car.  451; 
Chapin  v.  Chicago,  &c.  R.  Co.  79 
la.  582,  44  N.  W.  820;  The  Willie 
D.  Sandhoval,  92  Fed.  286;  Cunard 
S.  S.  Co.  V.  Kelley,  115  Fed.  678; 
McFadden  v.  Missouri  Pac.  R.  Co. 
92  Mo.  343,  4  S.  W.  «89,  1  Am.  St. 
721;  4  Elliott  on  Railroads,  §§  1419- 
1422,  and  numerous  authorities 
there  cited.  So,  ambiguities  may 
be  explained  in  a  proper  case. 
Mouton   V.    Louisville,   &c.    R.    Co. 
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Mere  recitals  of  the  receipt  of  goods  or  of  quality,  value  or  condi- 
tion of  the  property  received  for  carriage  come  within  the  branch  of 
the  rule  applicable  to  receipts  and  may  be  contradicted  as  between 
the  parties  by  parol  evidence;^'"  and  it  is  generally  held  that  the 
carrier  may  show  that  no  goods  were  actually  received,  even  as  against 
a  bona  fide  holder  of  the  bill,^'^  although  the  authorities  are  not 
unanimous  on  this  point,^''^  and  there  are^  doubtless  cases  in  which  the 
carrier  may  have  become  estopped  as  against  bona  fide  holders  from 


128  Ala.  537,  29  So.  602;  Balti- 
more, &c.  Co.  v.  Brown,  54  Pa. 
St.  77;  McClure  &  Co.  v.  Cox,  32 
Ala.  617;  Pickering  v.  Weld,  159 
Mass.  522,  34  N.  E.  1081;  4  Elliott 
Railroads,  §  1423.  And  it  may  be 
shown  in  a  proper  case  that  the  al- 
lowed contract  never  had  any  legal 
existence,  or  the  like.  Caldwell  v. 
Felton  (Ky.),  51  S.  W.  575;  Mobile, 
&c.  R.  Co.  V.  Jurey,  111  U.  S.  584; 
O'Malley  v.  Great  N.  R.  Co.  86 
Minn.  380,  90  N.  W.  974,  and  author- 
ities cited. 

""Abbe  V.  Eaton,  51  N.  Y.  410; 
Ellis  V.  Willard,  9  N.  Y.  529;  Dean 
V.  King  &  Co.  22  Ohio  St.  118;  St. 
Louis,  &c.  R.  Co.  V.  Neel,  56  Ark. 
279,  19  S.  W.  963;  Lane  v.  Boston, 
&c.  R.  Co.  112  Mass.  455;  Hazard  v. 
Illinois  Cent.  R.  Co.  67  Miss.  32,  7 
So.  280;  Baltimore,  &c.  R.  Co.  v. 
Wilkins,  44  Md.  11,  22  Am.  R. 
26;  National  Bank  v.  Chicago,  &c. 
R.  Co.  44  Minn.  224,  46  N.  W.  342, 
20  Am.  St.  566;  Lake  Shore,  &c.  R. 
Co.  v.  Nat.  &c.  Bank,  178  111.  506, 
53  N.  E.  326;  Missouri  Pac.  R.  Co. 
V.  Fennell,  79  Tex.  448,  15  S.  W. 
693;  Mears  v.  New  York,  &c.  R.  Co. 
75  Conn.  171,  52  Atl.  610;  St.  Louis, 
&c.  R.  Co.  V.  Knight,  122  U.  S.  79,, 
7  Sup.  Ct.  1132;  Horsman  v. 
Grand  Trunk  R.  Co.  31  U.  C.  Q. 
B.  535,  30  Q.  B.  (Can.  L.  C.)  130; 
Baird  v.  St.  Louis,  &c.  R.  Co.  41 
Fed.  592;   Cunard  S.  S.  Co.  v.  Kel- 


ley,  115  Fed.  678;  Berkley  v.  Wat- 
ling,  7  Adol.  &  El.  29;  4  Elliott 
Railroads,  §§  14,19-1421;  not  in  38 
Am.  Dec.  410-426. 

"'Pollard  V.  Vinton,  105  U.  S.  7; 
Friedlander  v.  Texas,  .&c.  R.  Co. 
130  U.  S.  416,  9  Sup.  Ct.  570,  28 
Cent.  Law  Jour.  503  and  note; 
Missouri  Pac  R.  Co.  v.  McFadden, 
154  U.  S.  155,  14  Sup.  Ct.  990; 
National  Bank  v.  Chicago,  &c.  Ri 
Co.  44  Minn.  224,  46  N.  W.  560,  20 
Am.  St.  566,  9  L.  R.  A.  263;  Balti- 
more, &c.  R.  Co.  V.  Wilkens,  44  Md. 
11;  Hunt  V.  Mississippi,  &c.  R.  Co. 
29  La.  Ann.  446;  Black  v.  Wilming- 
ton R.  Co.  92  N.  Car.  42,  53  Am. 
R.  450  and  note;  Grant  v.  Nor- 
way, 10  C.  B.  665,  70  E.  C.  L.  665; 
Jessel  V.  Bath,  L.  R.  2  Exch.  267; 
Brown  v.  Powell,  &c.  Co.  L.  R. 
10  C.  P.  562. 

""  See  opinion  of  Finch  J.  in  Bank 
of  Batavia  v.  New  York,  &c.  R.  Co. 
106  N.  Y.  195;  Armour  v.  Michigan 
Cent.  R.  Co.  65  N.  Y.  Ill,  22  Am. 
R.  603,  also  St.  Louis,  &c;  R. 
Co.  V.  Larned,  103  HI.  293;  Brooke 
V.  New  York,  &c.  R.  Co.  108  Pa. 
St.  529,  1  Atl.  206;  Sioux  City  R. 
Co.  V.  First  Nat.  Bank,  10  Neb. 
556,  35  Am.  R.  488,  7  N.  W.  311; 
Wichita  Sav.  Bank  v.  Atchison,  &c. 
R.  Co.  20  Kans.  519;  St.  Louis,  &c. 
R.  Co.  V.  Adams,  4  Kans.  App.  305, 
45  Pac.   920. 
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denying  that  any  goods  were  received  or  even  that  they  were  of  the 
condition,  quality  or  value  specified. 

§  611.  Bills  of  sale. — ^A  hill  of  sale  is  a  more  or  less  formal  in- 
strument, and  in  so  far  as  it  purports  to  be  complete  it  cannot,  ordi- 
narily, be  contradicted  or  varied  by  parol  evidence.^''  But,  like  a 
deed,  it  may  be  shown  in  equity  to  be  a  mortgage  or  security  for  a 
debt,^^*  and  it  is  not  always  so  complete  as  to  exclude  parol  evidence 
of  the  terms  of  the  contract.^^°  It  is  held  in  a  recent  case  that  parol 
evidence  is  admissible  to  prove  the  purpose  of  a  bill  of  sale  by  a 
debtor  and  thus  show  that  it  was  made  with  the  consent  of  his  cred- 
itors for  their  benefit;-'®  but,  ordinarily,  the  intention  of  a  party  in 
making  a  bill  of  sale  cannot  be  shown  by  parol  evidence.^'''  Such 
evidence  is  also  inadmissible,  as  a  general  rule,  to  vary  the  bill  by 
showing  a  parol  warranty  preceding  or  accompanying  its  execution,''^' 


"'Munson  v.  Munson,  24  Conn. 
115;  Jones  v.  Tra wick's  Adm'r  31 
Ala.  253;  Wightman  v.  Tucker,  50 
111.  App.  75;  Allen  v.  Nof singer, 
13  Ind.  494;  Gasper  v.  Helmbach, 
53  Minn.  414,  55  N.  W.  559;  Kelly 
V.  Roberts,  40  N.  T.  432;  Chase's 
Patent  Ele.  Co.  v.  Boston,  &c.  Co. 
155  Mass.  211,  29  N.  E.  470;  Davis 
V.  Bradley  Co.  24  Vt.  55;  Schroe- 
der  V.  Schmidt,  74  Cal.  459,  16 
Pac.  243;  Allen  v.  Bryson,  67  la. 
591,  25  N.  W.  820,  56  Am.  R.  358. 

"*Picard  v.  McCormick,  11  Mich. 
68;  Ruff  V.  Jarrett,  94  111.  475;  Cas- 
sidy  V.  Begoden,  38  N.  Y.  Sup.  Ct. 
180;  Neal  v.  Flint.  88  Me.  72,  33  Atl. 
669. 

"» Seavey  v.  Walker,  108  Ind.  78, 
9  N.  E.  347;  Cochrane  v.  Price, 
(Md.)  8  Atl.  361;  McAnnulty  v. 
Seick,  59  la.  586;  National  Ins. 
Co.  V.  Webster,  83  111.  470;  Selig- 
man  v.  Ten  Byck's  Estate,  74  Mich. 
525,  42  N.  W.  134;  Parist  v.  Gates, 
29  Ala.  254;  Nattin  v.  Riley,  54 
Ark.  30,  14  S.  W.  1100;  Butts  v. 
Privett,  36  Kans.  711;  Manufactu- 
rers' Bank  v.  Ruggee,  59  Wis.  221. 


So  held  at  law  in  the  Iowa  case 
above  cited,  and  in  Jackson  v. 
Lodge,  36  Cal.  28;  Fuller  v.  Par- 
rish,  3  Mich.  211.  But  see  Grant 
V.  Frost,  80  Me.  202,  13  Atl.  881; 
Philbrook  v.  Eaton,  134  Mass.  398, 
400;  Harper  v.  Ross,  10  Allen 
(Mass.)    332. 

"°  Neresheimer  v.  Smyth)  167  N. 
Y.  202,  60  N.  E.  449.  See  also  Clark 
v.  Shannon,  &c.  Co.  117  la.  645,  91 
N.  W.  923. 

"'Ecker  v.  McAllister,  45  Md.  290; 
Harrell  v.  Durrance,  9  Fla.  490; 
McCloskey  v.  McCormick,  37  111. 
66. 

™Mast  V.  Pearce,  58  la.  579,  8  N. 
W.  632,  12  N.  W.  597,  43  Am.  R. 
125;  Warbasse  v.  Card,  74  la.  306, 
37  N.  W.  383;  Filkins  v.  Whyland, 
24  N.  Y.  338;  Eighmie  v.  Taylor,  98 
N.  Y.  288;  Thomas  v.  Scutt,  127  N. 
Y.  133,  affirming  52  Hun.  343;  Pen- 
der v.  Forbes,  18  N.  Car.  250;  Sparks 
V.  Messick,  65  N.  Car.  440;  Bush 
V.  Bradford,  15  Ala.  317;  Hanger 
V.  Evins,  38  Ark.  334;  Smith  v.  Dal- 
las, 35  Ind.  255;  Johnson  v.  Powers, 
65  Cal.  179,  3  Pac.  625;   Thompson 
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but  where  it  is  a  mere  receipt  and  does  not  purport  to  embody  the 
contract  an  oral  warranty  may  generally  be  shown.-'"' 

§  612.  Bonds. — Parol  evidence  is  not,  ordinarily,  admissible  in 
an  action  on  a  bond  to  show  the  understanding  of  the  parties  prior 
to  the  execution  of  the  bond,^*"  nor  that  at  the  time  of  its  execution 
the  oblige^)  said  he  would  not  hold  the  obligor.^*^  And,  in  general, 
the  rules  applicable  to  other  written  contracts  prohibiting  the  re- 
ception of  parol  evidence  to  contradict  or  vary  them  are  applicable 
to  bonds.^^''  Thus,  parol  evidence  is  not  admissible  to  contradict 
an  unambiguous  bond  by  showing  that  it  was  intended  to  cover  only 
a  particular  duty  or  special  fund.^^^  It  has  also  been  held  that  an 
executor's  bond  describing  the  testator  as  James  L.  F.  cannot  by 
parol  be  made  applicable  to  the  estate  of  Joseph  L.  F.;^**  but  this 
seems  questionable,  and  it  is  true  of  bonds  as  of  other  writings  that 
parol  evidence  is  generally  admissible  to  identify  the  subject  matter 
and  explain  so  called  latent  ambiguities.^*'     So,  there  are  cases  in 


V.  Llbley,  34  Minn.  374,  26  N.  W. 
1;  Rice  v.  Forsyth,  41  Md.  389; 
McQuaid  v.  Ross,  77  Wis.  470,  46 
N.  W.  892;  Smith  v.  Cozart,  2  Head 
(Tenn.)  526;  Ehrsam  v.  Brown, 
64  Kans.  466,  67  Pac.  867;  Rogers 
v.  Penault,  41  Kans.  385,  21  Pac. 
287. 

""  Hersom  v.  Henderson,  21  N. 
H.  224,  53  Am.  Dec.  185;  Putnam 
V.  McDonald,  72  Vt.  4,  47  Atl.  159; 
Keep  V.  Handy,  41  Barb.  (N.  Y.) 
454;  Fllkins  v.  Why  land,  24  Barb. 
(N.  Y.)  379,  affirmed  in  24  N.  Y. 
338;  Allen  v.  Pink,  4  M.  &  W.  140. 
But  see  Merriam  v.  Field,  24  Wis. 
640;  Lock  Co.  v.  Huston,  55  Kans. 
104,  39  Pac.   1035. 

=™  Wussow  V.  Hasse,  108  Wis.  382, 
84  N.  W.  433;  American  Surety  Co. 
v.  Thurber,  121  N.  Y.  655,  23  N. 
E.  1129;  Hydraulic,  &c.  Co.  v.  Neu- 
meister,  15  Mo.  App.  592;  Kelly  v. 
,  Bradford,  3  Bibb  (6  Ky.)  317,  6 
Am.  Dec.  656. 

""Cowel  v.  Anderson,  33  Minn. 
374,   23   N.   W.    542;    Woodward   v. 


McGaugh,  8  Mo.  161;  Chetwood  v. 
Brittan,  -2  N.  J.  Bq.  438,  4  N.  J. 
Eq.  334;  Towner  v.  Lucas,  13  Gratt. 
(Va.)  705;  Barnett  v.  Barnett,  83 
Va.  504,  2  S.  B.  733. 

"^  Baker  v.  Merriam,  97  Ind.  539; 
Gray  v.  Phillips,  88  Ga.  199,  14 
S.  E.  205;  Boiling  v.  Vandiver,  91 
Ala.  375,  8  So.  290;  Gavinzel  y. 
Crump,  22  Wall.  (U.  S.)  308;  Page 
V.  White  Sewing  Mach.  Co.  12  Tex. 
Civ.  App.  327,  34  S.  W.  988;  Dick 
Bros.,  &c.  Brewing  Co.  v.  Finnell, 
39  Mo.  App.  276. 

=™  Stoner  v.  Keith  County,  48  Neb. 
279,  67  N.  W.  311;  Commonwealth 
v.  Deck,  28  Pa.  St.  497;  McLean  v. 
State,  8  Heisk.  (Tenn.)  22;  Ball 
V.  Benjamin,  56  111.  105. 

'"McGovney  v.  State,  20  Ohio, 
93. 

=•»  Wussow  V.  Hasse,  108  Wis.  382, 
84  N.  W.  433;  Franklin  Ave.  &c. 
Inst.  V.  Board,  &c.  75  Mo.  408; 
Simpkins  v.  Oakley,  1  Blackf.  (Ind.) 
537;  Munford  v.  Memphis,  &c.  R. 
Co.    2    Lea  (Tenn.)     393,    31    Am. 
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which  evidence  of  the  consideration  and  the  history  of  the  transac- 
tion/*°  or  of  the  chareicter  ia  which  the  obligors  signed,"''  or  of  a 
conditional  delivery/**  is  admissible;  and  it  has  even  been  held  that 
parol  evidence  may  be  received  to  show  an  agreed  mode  of  pay- 
ment and  discharge  other  than,  that  specified  in  the  bond."*' 

§  613,  Deeds. — ^We  have  already  shown  that  while  parol  evidaice 
is  not,  as  a  general  rule,  admissible  to  contradict  or  vary  the  terms  of 
a  deed,"'"  the  true  consideration  for  a  deed,  especially  if  it  is  of  the 
same  nature  as  that  shown  in  the  deed,  may  often  be  proved  by  parol, 
that  a  deed  absolute  on  its  face  may  sometimes  be  shown  to  be  a 
mortgage,"'^  and  that  parol  evidence  is  generally  admissible  to  iden- 

R.  616;  Trustees  of  Schools  v.  Rod-      mel,  87  Ind.  560;  Article  in  37  Alb. 

Law  Jour.  208.  But  see  Police  Jury 
V.  Haw,  2  La.  41,  20  Am.  Dec.  294; 
Richardson  v.  Rogers,  50  How.  Pr. 
(N.  Y.)  403;  Dair  v.  United  States, 
16  Wall.  (U.  S.)  1;  Arrowsmith  v. 
Gleason,  129  V.  S.  86,  9  Sup.  Ct.  237; 
State  V.  Peck,  53  Me.  284;  Millet 
V.  Parker,  2  Mete.   (Ky.)   608. 

='™  Walters  v.  Walters,  12  Ired. 
L.  (N.  Car.)  28,  55  Am.  Dec.  401; 
Field  V.  Biddle,  2  Dall.  (Pa.)  171; 
Morrison  v.  Morrison,  6  Watts  & 
S.  (Pa.)  516;  Chester  v.  Bank,  &c. 
16  N.  Y.  336.  See  also  Worrell  v. 
Forsyth,  141  111.  22,  30  N.  E.  673; 
Richards  v.  Day,  137  N.  Y.  183,  33 
N.  B.  146,  33  Am.  St.  704;  Ameri- 
can B.  &  L.  Assn.  V.  Dahl,  54  Minn. 
355,  56  N.  W.  47;  but  see  Richards 
V.  Day,  18  N.  Y.  S.  733;  Powell  v. 
Jones,  12  Smedes  &  M.  (Miss.)  506; 
Geddy  v.  Stainback,  1  Dev.  &  B. 
Eq.  (N.  Car.)  475;  Pulton  v.  Hood, 
34  Pa.  St.  365,  75  Am.  Dec.  664. 

'''"But  see  Perrior  v.  Peck,  167 
N.  Y.  582,  60  N.  E.  1118,  affirming 
57  N.  Y.  S.  377;  McCrory  v.  Lutz, 
(Tex.)  62  S.  W.  1094,  affirmed  in  64 
S.  W.  780. 

™'  But  see  as  to  proof  required. 
Little  V.  Braun,  11  N.  Dak.  410, 
92  N.  W.  800;  Jasper  v.  Hazen,  4  N. 
Dak.  1,  58  N.  W.  454,  23  L.  R.  A.  58. 


gers,  7  111.  App.  33.  Or  that  the 
bond  was  executed  on  a  different 
date.  Miller  v.  Hampton,  37  Ala. 
342;  Ohio  v.  Wallahan,  Tapp.  (Ohio) 
48;  Belot  v.  Donnavan,  1  Rob.  (La.) 
257. 

""Wheeler  v.  Meyer,  108  Mich. 
297,  66  N.  W.  46.  See  also  Blewett 
V.  Front  St.  &c.  R.  Co.  49  Fed. 
126;  Woodfin  v.  Sluder,  61  N.  Car. 
200;  Sullivan  v.  Williams,  43  S.  Car. 
489,  21  S.  E.   642. 

""Burke  v.  Cruger,  8  Tex.  66,  58 
Am.  Dec.  102;  Richardson  v.  Boyn- 
ton,  12  Allen  (Mass.)  138,  90  Am. 
Dec.  141.  See  also  Smith  v.  Tunns, 
1  McCord,  Ch.  443,  16  Am.  Dec. 
617. 

But  see  Singer  Mfg.  Co.  v.  Hester, 
6    Fed.    804. 

"««Lovett  V.  Adams,  3  Wend.  (N. 
Y.)  380;  People  v.  Bostwick,  32 
N.  Y.  445;  Black  v.  Lamb,  12  N.  J. 
Eq.  108;  State  Bank  v.  Evans,  15  N. 
J.  L.  155;  Fletcher  v.  Austin,  11 
Vt.  447;  Pawling  v.  United  States, 
4  Cranch  (U.  S.)  219;  Quarles  v. 
Governor,  10  Humph.  (Tenn.)  122; 
Nash  V.  Fugate,  32  Grat.  (Va.)  595, 
34  Am.  Dec.  780;  State  v.  Wallls, 
57  Ark.  64,  20  S.  W.  811;  Spencer  v. 
McLean,  20  Ind.  App.  626,  50  N. 
E.  769;   Markland,  &c.  Co.  v.  Kim- 
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tify  the  subject  matter  or  remove  ambiguities  of  a  certain  kind.  But 
we  have  by  no  means  exhausted  the  subject,  and  we  now  call  atten- 
tion to  some  additional  matters  of  importance  and  illustrative  cases 
showing  the  application  of  the  general  rule  to  deeds.  Thus^  parol 
evidence  is  not  admissible  to  enlarge  the  estate  granted,^"^  nor  to 
vary  or  enlarge  covenants  of  warranty.^'^  But  evidence  of  oral 
agreements  prior  to,  or  contemporaneous  with,  the  execution  of  a 
deed,  when  not  inconsistent  with  the  deed  itself,  and  especially  when 
they  were  an  inducement  to  the  making  of  the  contract,  has  been 
received.^®*  It  is  the  general  rule  that  no  reservation  can  be  en- 
grafted upon  a  deed  by  parol  evidence,^"'  and  this  rule  is  strictly 


^"''Lothrop  V.  Poster,  51  Me.  367; 
Doyal  V.  Smith,  28  Ga.  262;  Miller 
V.  Washburn,  117  Mass.  371.  See 
McDermith  v.  Voorhees,  16  Colo. 
402,  27  Pac.  250,  25  Am.  St. 
286;  Phillips  v.  Costley,  40  Ala. 
486;  Cole  v.  Gray,  139  Ind.  396,  38 
N.  B.  856;  Carleton  v.  Redington, 
21  N.  H.  291;  Caldwell  v.  Fulton, 
31  Pa.  St.  475,  72  Am.  Dec.  760; 
Jones  V.  Swearingen,  42  S.  Car. 
58,  19  S.  E.  947.  Nor  to  include 
other  premises  and  vary  the  boun- 
daries. Warren  v.  Cogswell,  10 
Gray  (Mass.)  76;  Ames  v.  Hilton, 
70  Me.  36;  Smith  v.  Dudley,  1  Litt. 
(Ky.)  66,  13  Am.  Dec.  222;  An- 
drew V.  Watkins,  26  Fla.  390,  7 
So.  876;  Murphy  v.  Copeland,  58 
la.  409,  10  N.  W.  786,  43  Am.  R. 
113;  Sleeper  v.  Laconia,  60  N.  H. 
201,  49  Am.  R.  311;  Lawrence  v. 
Palmer,  71  N.  Y.  607;  Fuller  v. 
Weaver,  175  Pa.  St.  182,  34  Atl. 
634.  See  also  Cauble  v.  Worsham 
.  (Tex.)  70  S.  W.  737;  Van  Husan 
'  V.  Omaha,  &c.  Co.  118  la.  366,  92  N. 
W.  47. 

"»'  Raymond  v.  Raymond,  10  Cush. 
(Mass.)  134;  Flynn  v.  Bournoff,  143 
Mass.  277,  58  Am.  R.  135;  Bever 
v.  North,  107  Ind.  544;  Johnson  v. 
Walter,  60  la.  315,  14  N.  W.  325; 
Cartier  v.    Donville,    98    Mich.    22, 


56  N.  W.   1045;   Macleod  v.   Skiles, 

81  Mo.  595;  Cabot  v.  Christie,  42 
Vt.  121,  1  Am.  R.  313;  Long  v.  Me- 
ier, 5  Ohio  St.  271;  Marshall  Coun- 
ty, &c.  V.  Iowa,  &c.  Synod,  28  la. 
360;  Bryan  v.  Swain,  56  Cal.  616; 
Gilbert  v.  Stockman,  76  Wis.  62, 
44  N.  W.  845,  20  Am.  St.  23;  Des- 
mond V.   McNamara,  107  Wis.   126, 

82  N.    W.    701.     See   also   note   in 

5  Am.  St.  199-201. 

''"Durkin  v.  Cobleigh,  156  Mass. 
108,  30  N.  B.  474,  and  authorities 
cited;  McCormick  v.  Cheevers,  124 
Mass.  262;  Carr  v.  Dooley,  119  Mass. 
294.     See  also  Pierce  v.  Woodward, 

6  Pick.  (Mass.)  206;  Hall  v.  Solo- 
mon, 61  Conn.  476;  Green  v.  Batson, 
71  Wis.  54,  36  N.  W.  849,  5  Am. 
St.  194  and  note;  Graves  v.  Pflueger, 
26  Tex.  Civ.  App.  488,  63  S.  W.  651; 
Ludeke  v.  Sutherland,  87  111.  481,  29 
Am.  R.  66;  Kingsbury  v.  Moses,  45 
N.  H.  222;  Miller  v.  Fichtorn,  31  Pa. 
St.  252,  260.  See  also  Uihlein  v.  Mat- 
thews, 172  N.  Y.  154,  64  N.  B.  792. 
But  see  Martin  v.  Hamlin,  18  Mich. 
354,  100  Am.  Dec.  181;  Flynn  v. 
Bourmof,  143  Mass.  277,  58  Am. 
R.  135;  Dulton  v.  Gerrish,  9  Cush. 
(Mass.)  89,  55  Am.  Dec.  45;  Hen- 
derson V.  Tobey,  105  111.   App.  154. 

''"'Austin  V.  Sawyer,  9  Cow.  (N. 
Y.)  39;  Bank  v.  Crary,  1  Barb.  (N. 
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applied  as  to  natural  products  of  the  soil  and  fixtures  which  are 
part  of  the  realty;  but  there  is  some  conflict  among  the  authorities 
as  to  growing  crops.^"*  As  shown  in  a  preceding  section  the  official 
certificate  of  acknowledgment  is,  under  most  statutes,  so  far  regarded 
as  a  judicial  act  that  it  cannot,  ordinarily,  be  collaterally  contra- 
dicted by  parol  evidence,  at  least  as  against  innocent  subsequent 
purchasers,^"'  but  as  between  the  parties  it  has  often  been 
held  that  the  acknowledgment  may  be  impeached  in  a  proper  case,^^* 
and  even  as  against  others  it  cannot,  ordinarily,  be  made  good  by 
parol  evidence  where  it  is  materially  defective  and  insufficient  on 
its  faoe.^°° 


Y.)  542;  McBlvanie  v.  Harris,  20 
Mo.  457,  64  Am.  Dec.  196;  Slocum 
V.  Seymour,  36  N.  J.  L.  138,  13 
Am.  R.  432;  Detroit  R.  Co.  v. 
Forbes,  30  Mich.  165;  Smith  v. 
Price,  39  111.  28;  Jones  v.  Tlmmons, 
21  Ohio  St.  596;  Backenstoss  v. 
Stahler's  Adm.  33  Pa.  St.  251,  75 
Am.  Dec.  592,  and  see  note  to  12 
Bng.  R.  241,  250.  So  where  a  deed 
reserves  a  temporary  easement  pa- 
rol evidence  is  inadmissible  to  en- 
large the  reservation  into  an  agree- 
ment t6  dedicate  it  to  public  use. 
City  of  Kansas  City  v.  Banks, 
9  Kans.  App.  885,  61  Pac.  333. 

'">That  it  cannot  be,  see  first 
six  authorities  cited  in  last  note 
supra,  also  Wintermute  v.  Light, 
46  Barb.  (N.  Y.)  278;  Gibbons  v. 
Dillingham,  10  Ark.  9,  50  Am.  Dec. 
233;  Melton  v.  Watkins,  24  Ala. 
433,  60  Am.  Dec.  481;  Winn  v.  Mure- 
head,  52  la.  64;  Fiske  v.  Soule, 
87  Cal.  313,  25  Pac.  430.  That  it 
can,  see  Backenstoss  v.  Stahler's 
Admr.  33  Pa.  St.  251,  75  Am.  Dec. 
592;  Flynt  v.  Conrad,  Phill.  (N. 
Car.)  190,  93  Am.  Dec.  588;  Harvey 
V.  Million,  67  Ind.  90  (overruling 
an  earlier  case  to  the  contrary) ; 
Kluse  V.  Sparks,  10  Ind.  App.  444, 
446,  and  cases  cited;  Merrill  v. 
Blodgett,    34    Vt.    480;    Venderkerr 


r.  Thompson,  19  Mich.  82.  See 
also  Hersey  v.  Verrill,  39  Me.  271; 
Strong  v.  Doyle,  110  Mass.  92;  Wil- 
lis V.  Hulbert,  117  Mass.  151;  Rob- 
inson V.  Pitzer,  3  W.  Va.  335. 

"'See  also  post  §  618;  also  Cover 
V.  Manaway,  115  Pa.  St.  338,  2 
Am.  St.  552;  Kerr  v.  Russell,  69 
111.  666,  18  Am.  R.  634;  White  v. 
Graves,  107  Mass.  325,  9  Am.  R. 
38;  Lickmon  v.  Harding,  65  111. 
505;  Pickens  v.  Knisely,  29  W.  Va. 
1,  6  Am.  St.  622,  and  note;  Spring- 
field, &c.  Co.  V.  Donovan,  147  Mo. 
622,  49  S.  W.  500;  Hayes  v.  South- 
ern, &c.  Assn.  124  Ala.  663,  26  So. 
527;  Council  Bluffs  Sav.  Bank  v. 
Smith,  59  Neb.  90,  80  N.  W.  270; 
Hitz  V.  Jenks,  123  U.  S.  297,  8 
Sup.   Ct.   143. 

=»'  Hector  V.  Glasgow,  79  Pa.  St. 
79,  21  Am.  R.  46;  Pickens  v  Knise- 
ly, 29  W.  Va.  1,  6  Am.  St.  622  and 
note;  Smith  v.  Ward,  2  Root 
(Conn.)  378,  1  Am.  Dec.  80,  and 
note;  Jordan  v.  Corey,  2  Ind.  385,  52 
Am.  Dec.  516,  and  note;  Stanch  v. 
Hathaway,  101  111.  11,  40  Am.  R. 
193. 

""  Watson  V.  Bailey,  1  Binn.  (Pa.) 
470,  2  Am.  Dec.  462;  Merritt  v. 
Yates,  71  111.  636,  22  Am.  R.  128; 
Cox  V.  Holcomb,  87  Ala.  589,  6 
So.   309,   13   Am.   St.   79;    Barnet  v. 
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§  614.  Leases. — Parol  evidence  is  no  more  to  be  received  to  con- 
tradict or  vary  a  written  lease  than  it  is  to  contradict  or  vary 
other  instruments  of  a  similar  character.^""  Thus,  where  the 
description  of  the  premises  is  unambiguous,  it  cannot  be  varied 
in  the  absence  of  fraud  or  mistake  by  parol  evidence  of  an  inten- 
tion to  include  other  premises  or  to  exclude  part  of  the  premises 
described  j^"^  and  in  a  recent  case  it  is  held  that  parol  evidence 
of  a  custom  to  furnish  steam  and  forced  air  is  inadmissible  to 
add  to  the  terms  of  a  written  lease.^"^  So,  warranties  cannot  thus 
be  shown  to  vary  the  terms  of  the  instrument,^"*  nor  can  its 
terms   be   so  varied   as.  to  the  making   of   additions   or   repairs,'"* 


Shackleford,  6  J.  J.  Marsh.  (Ky.) 
532,  22  Am.  Dec.  100;  Hayden  v. 
Westcott,  11  Conn.  129;  Stone  v. 
Sledge  (Tex.  Civ.  App.),  24  S.  W. 
697. 

""  Neumberg  v.  Young,  44  N.  J.  L. 
331,  43  Am.  R.  380;  Jungerman  v. 
Bovee,  19  Cal.  354;  Ninman  v. 
Suhr,  91  Wis.  392,  64  N.  W.  1035; 
Andrus  v.  Mann,  92  111.  40;  Charles 
V.  Byrd,  29  S.  Car.  544,  8  S.  E.  1; 
Morris  v.  Kettle,  57  N.  J.  L.  218, 
30  Atl.  879;  Wilson  v.  Deen,  74  N. 
Y.  531;  Knapp  v.  Marlboro,  29  Vt. 
282;  Stevens  v.  Pierce,  151  Mass. 
207,  23  N.  E.  1006;  Kelly  v.  Chica- 
go, &c.  R.  Co.  93  la.  436,  61  N.  W. 
957;  Stevens  v.  Haskell,  70  Me. 
202;  Carpenter  v.  Shanklin,  7 
Blackf.  (Ind.)  308;  Pickett  v.  Fer- 
guson, 45  Ark.  177,  55  Am.  R.  545; 
Greenhill  v.  Hunton  (Tex.  Civ. 
App.)  69  S.  W.  440;  Rector  v.  Hart- 
ford, &c.  Co.  190  111.  380,  60  N.  E. 
£28. 

•"Morris  v.  Kettle,  57  N.  J.  L. 
218,  30  Atl.  879;  Knapp  v.  Marl- 
boro, 29  Vt.  282.  See  also  Hovey 
V.  Newton,  7  Pick.  (Mass.)  29; 
Conwell  V.  Springfield,  &c.  R.  Co. 
81  111.  232;  Meredith,  &c.  Assn.  v. 


American,  &c.  Co.  66  N.  H.  267, 
20  Atl.  330. 

'"Watkins  v.  Green,  22  R.  I.  34, 
46   Atl.    38. 

•™  Stevens  v.  Pierce,  151  Mass. 
207,  23  N.  E.  1006;  Button  v.  Ger- 
rish,  9  Gush.  (Mass.)  89,  55  Am. 
Dec.  45;  Neumberg  v.  Young,  44  N. 
J.  L.  331,  43  Am.  R.  380;  Wil- 
cox V.  Gate,  65  Vt.  478,  26  Atl. 
1105;  Fish  v.  Ryan,  88  111.  App. 
524.  But  see  Morgan  v.  Griffith, 
L.  R.  6  Exch.  70;  Erskine  v. 
Adeane,  L.  R.   8  Ch.  App.   756. 

""  Welshbillig  v.  Dienhart,  65 
Ind.  94;  Diven  v.  Johnson,  117  Ind. 
512,  20  N.  E.  428;  Gulliver  v.  Fow- 
ler, 64  Conn.  556,  30  Atl.  852;  Aver- 
ill  V.  Sawyer,  62  Conn.  560,  27  Atl. 
852;  Kline  v.  McLain,  33  W.  Va. 
32,  10  S.  W.  11,  5  L.  R.  A.  400; 
Murdock  v.  Ganahl,  47  Mo.  135; 
Hartford,  &c.  Co.  v.  Mayor,  &c. 
78  N.  Y.  1;  McLean  v.  Nicol,  43 
Minn.  169,  45  N.  W.  15;  Wodode  v. 
Robinson,  148  Pa.  St.  503,  24  Atl. 
73;  Tracy  v.  Union,  &c.  Co.  104 
Mo.  193,  16  S.  W.  203.  But  see 
Mann  v.  Nunn,  43  L.  J.  C.  P.  (N. 
S.)  241;  Lewis  v.  Seabury,  74  N. 
Y.  413,  30  Am.  R.  311. 
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the  dviration  of  the  tenancy,^"®  or  the  amoimt,'"'  mode,*"'  and  time 
of  paying  rent.'"* 

But  in  a  recent  case,  where  a  parol  lease  of  sheep  was  made,  and, 
after  the  sheep  were  counted  and  delivered  a  written  lease  therefor 
was  executed,  it  was  held  that  its  recital  as  to  the  number  of  sheep 
actually  delivered  might  be  contradicted  and  varied  by  parol.*"' 

§  615.  Mortgages. — The  general  rule  forbidding  the  reception  of 
parol  evidence,  in  the  absence  of  fraud  or  mistake,  to  contradict  a ' 
formal  written  instrument  applies  to  mortgages,*"  and  although  a 
deed  absolute  on  its  face  may  sometimes  be  shown  to  be  a  mortgage, 
it  has  been  held  that  a  mortgage  cannot  be  thus  shown  to  be  a  deed.*^^ 
But  parol  evidence  is  admissible,  as  in  other  cases,  to  identify  the 

■"^  Randolph  v.  Helps,  9  Colo.  29,     Clarke,    90    Cal.   427,   24   Pac.    272, 

27  Pac.  275. 

'"Kracke  v.  Hameyer,  91  la.  51, 
58  N.  W.  1056;  Isett  v.  Lucas,  17 
la.  503;  Adair  v.  Adair,  5  Mich.  204, 
71  Am.  Dec.  779;  Coffer  v.  Union, 
&c.  Assn.  (Ind.  App.),  67  N.  UJ. 
1022;  Sinclair  v.  Jackson,  8  Cow. 
(N.  Y.)  543;  Hunt  v.  Bloomer,  5 
Duer  (N.  Y.)  202;  Berthold  v.  Fox, 
13  Minn.  501,  97  Am.  Dec.  243;  .Whit- 
ney V.  Lowell,  33  Me.  318;  Clark 
V.  Houghton,  12  Gray  (Mass.)  38; 
Edwards  v.  Dwight,  68  Ala.  389; 
Gage  V.  Phillips,  21  Nev.  150,  26 
Pac.  60,  37  Am.  St.  494;  Dean  v. 
First  Nat.  Bank,  6  Dak.  222,  50  N. 
W.  831;  Wentworth  v.  Daly,  136 
Mass.  423;  Thompson  v.  Smith,  96 
Mich.  258,  55  N.  W.  886;  Schultz 
V.  Plankinton  Bank,  141  111.  116, 
30  N.  E.  346,  33  Am.  St.  290;  Palke 
v.  Passett,  4  Colo.  App.  171,  34  Pac. 
1005;  Goodwin  v.  Fox,  129  tJ.  S. 
601,  9  Sup.  Ct.  367. 

^"McClintock  v.  McClintock,  3 
Brewst.  (Pa.)  76;  Reitenbaugh  v. 
Ludwick,  31  Pa.  St.  131.  See  John- 
son v.  St.  Louis,  &c.  R.  Co.  141 
U.  S.  602,  12  Sup.  Ct  124. 


10  Pac.  245;  Burbank  v.  Dyer,  54 
Ind.  392;  Wheeler  v.  Cowan,  25 
Me.  283;  Tail's  Exr.  v.  Central,  &c. 
Asylum,  84  Va.  271,  4  S.  E.  697; 
HukiU  V.  Guffey,  37  W.  Va.  425, 
16  S.  E.  544;  Walsh  v.  Martin,  69 
Mich.  29,  37  N.  W.  40;  Equitable 
Life  Assur.  Soc.  v.  Schum,  83  N. 
Y.  S.  161,  40  Misc.  657. 

™  Williams  v.  Kent,  67  Md.  350, 
10  Atl.  228;  Delamater  v.  Bush,  63 
Barb.  (N.  Y.)  168;  Seitz  Brewing 
Co.  V.  Ayres,  60  N.  J.  Bq.  190,  46 
Atl.  535. 

°"  Pickett  V.  Ferguson,  45  Ark. 
177,  55  Am.  R.  545;  StuU  v.  Thomp- 
son, 154  Pa.  St.  43,  25  Atl.  890; 
CoUamer  v.  Farrington,  61  Hun, 
620,  15  N.  Y.  S.  452. 

=»' Carpenter  v.  Shanklin,  7 
Blackf.  (Ind.)  308;  Pierce  v.  Tid- 
well,  81  Ala.  299,  2  So.  15.  But 
see  Tennelly  v.  Ross,  14  Ky.  L.  R. 
48.  Nor,  where  the  language  is 
clear,  to  show  that  an  option  of  the 
lessee  was  unconditional.  De  Vitt 
V.  Kauffman  County,  27  Tex.  Civ. 
App.  332,  66  S.  W.  224. 

=°°  Lemmon  v.  Sibert,  15  Colo.  App. 
131,  61  Pac.  202.  See  also  Murdockv. 
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subject  matter  and  to  explain  certain  kinds  of  ambiguities.^"  So, 
it  is  admissible  in  a  proper  case  to  show  the  true  character  of  the 
mortgage  and  the  purpose  for  which  it  was  given.'^^ 

§  616.  Notes  and  bills. — The  parol  evidence  rule,  with  its 
qualifications  aad  limitations,  is  applicable  in  the  main  to  bills  and 
notes'"  as  to  other  writings,  but  there  are  some  peculiarities  in  its 
application  to  such  instruments.  The  consideration  of  a  promis- 
sory note,  which  is  merely  recited  or  expressed  in  the  words  "for 
value  received,"  is  open  to  inquiry  ;'^^  but  parol  evidence  is  not  admis- 
sible to  change  the  character  of  such  an  instrument  as  an  unambigu- 


'"  Jones  V.  Guaranty,  &c.  Co.  101 
U.  S.  622;  Clark  v.  Houghton,  12 
C;-ay  (Mass.)  38;  Johns  v.  Church, 
12  Pick.  (Mass.)  557,  23  Am.  Dec. 
65] ;  Hancock  v.  Watson,  18  Cal.  137; 
Galen  v.  Brown,  22  N.  Y.  37;  Heas- 
ton  v.  Squires,  9  Ind.  27;  First 
Kat.  Bank  v.  North,  2  S.  Dak.  480; 
Thompson  v.  Cobb,  95  Tex.  140, 
65  S.  W.  1090. 

""  Jones  V.  Guaranty,  &c.  Co.  101 
V.  S.  622;  Gay  v.  Hamilton,  33  Cal. 
CS6;  Mayer  v.  Grottendick,  68  Ind. 
1;  Price  v.  Grover,  40  Md.  102; 
Kimball  v.  Meyer,  21  Mich.  276, 
4  Am.  R.  487;  Cutler  v.  Steele,  93 
Mich.  204,  53  N.  W.  521;  see  also 
Moses  V.  Hatfield,  27  S.  Car.  324; 
Preschbaker  v.  Feeman,  32  111.  476; 
Kelly  v.  Thompson,  7  Watts  (Pa.) 
401;  Simons  v.  First  Nat.  Bank, 
93  N.  Y.  269;  Ferris  v.  Hard,  135  N. 
Y.  354,  32  N.  B.  129;  Carter  v. 
Griffin,  114  Ga.  321,  40  S.  E.  290. 
But  see  Crow  v.  Kellman  (Tex. 
Civ.  App.)  70  S.  W.  564. 

="  Jamestown,  &c.  Assn.  v.  Allen, 
172  N.  Y.  291,  64  N.  E.  952;  Thomp- 
son V.  Ketchum,  8  Johns.  (N.  Y.) 
190,  5  Am.  Dec.  332;  Forbiner  v. 
White,  19  App.  D.  C.  163;  Brown 
V.  Spofford,  95  U.  S.  474,  480;  Amer- 
ican  Harrow   Co.   v.   Dolvin    (Ga.) 


45  S.  E.  983.  See  notes  in  45  Am. 
Dec.  242,  1  L.  R.  A.  816,  6  L.  R.  A. 
33,  18  L.  R.  A.  36,  20  L.  R.  A.  705; 
Hosier  v.  Beard,  54  Ohio  St.  398, 
43  N.  E.  1040,  35  L.  R.  A.  161, 
and  note,  and  cases  cited  in  the 
following  notes. 

="  Brewer  v.  Grogan,  116  Ga.  60, 
42  S.  E.  525;  Bennett  v.  Tilmore, 
18  Mont.  28,  44  Pac.  80;  Keeler  v. 
Commercial  Printing  Co.  16  Wash. 
526,  48  Pac.  239;  Braly  v.  Henry, 
71  Cal.  481,  11  Pac.  385,  12  Pac. 
623,  60  Am.  R.  543;  Bragg  v.  Stan- 
ford, 82  Ind.  234;  Ingham  v.  Dud- 
ley, 60  la.  16,  14  N.  W.  82;  Roe 
V.  Kiser,  62  Ark.  92,  34  S.  W.  534, 
54  Am.  St.  288;  Breetengoss  v.  Farr, 
100  Wis.  215,  75  N.  W.  893;  Oertel  v. 
Schroeder,  48  111.  133;  Hill  v.  Whid- 
den,  158  Mass.  267,  33  N.  E.  526; 
Miller  v.  McKenzie,  95  N.  Y.  575,  47 
Am.  R.  85;  Van  Haagen  Soap  Co.'s 
Estate,  141  Pa.  St.  214,  21  Atl.  598, 
12  L.  R.  A.  223.  But  see  Langan 
v.  Langan,  89  Cal.  186,  26  Pac.  764 
Adams  v.  Thomas,  54  Ala.  175 
Donatt  v.  Longe,  11  La.  Ann.  399 
Halliday  v.  Hart,  30  N.  Y.  474 
Ellis  v.  Drake,  52  Ga.  617;  Mc- 
Kegney  v.  Widekind,  6  Bush  (Ky.) 
107;   Stookey  v.  Hughes,  18  111.  55. 
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ous  promise  to  pay  money.^^®    Nor  is  parol  evidence  ordinarily  ad- 
missible to  contradict  or  vary  the  note  as  to  the  time^^'  or  place'^' 


^"Brewer  v.  Gordon,  116  Ga.  60, 
42  S.  E.  525;  Bolin  Mfg.  Co.  v.  Reif, 
116  Wis.  471,  93  N.  W.  466;  Alsop  v. 
Goodwin,  1  Root  (Conn.)  196;  Gil- 
man  V.  Moore,  14  Vt.  457;  Noe  v. 
Hodges,  3  Humph.  (Tenn.)  162; 
Fields  V.  Stimson,  1  Coldw.  (Tenn.) 
40;  Billings  v.  Billings,  10  Cush. 
(Mass.)  178;  Pack  v.  Thomas,  21 
Miss.  11;  Penniman  v.  Winner,  54 
Md.  127;  Singer  Mfg.  Co.  v.  Potts, 
59  Minn.  240,  61  N.  W.  23;  Stein  v. 
Fogarty,  Idaho,  43  Pac.  681; 
Clement  Bane  Co.  v.  Houch,  113 
la.  504,  85  N.  W.  765;  Stewart  v. 
Salamon,  94  U.  S.  434;  Brown  v. 
Spofford,  95  U.  S.  474,  482;  Tucker 
V.  Talbott,  15  Ind.  114;  Kulenkamp 
V.  Groff,  71  Mich.  675,  40  N.  W. 
57,  15  Am.  St.  283,  1  L.  R.  A.  594; 
Dickson  v.  Harris,  60  la.  727,  13 
N.  W.  335.  But  it  may  he  admis- 
sible to  prove  an  executed  agree- 
ment as  to  a  different  mode  of 
payment.  Patrick  v.  Petty,  83  Ala. 
420;  Tucker  v.  Tucker,  113  Ind. 
272,  13  N.  E.  710;  Rugland  v. 
Thompson,  48  Minn.  539,  51  N.  W. 
604;  Buchanan  v.  Adams,  49  N.  J. 
L.  656,  10  Atl.  662,  60  Am.  R.  666; 
Braly  v.  Henry,  71  Cal.  481,  11  Pac. 
385,  12  Pac.  623,  60  Am.  R.  543; 
Wilson  V.  McClenny,  32  Fla.  363, 
13  So.  710.  And  such  evidence  may 
he  admissible  where  there  is  am- 
biguity. Thompson  v.  Sloan,  23 
Wend.  (N.  Y.)  71,  35  Am.  Dec.  546; 
Wyman  v.  Winslow,  11  Me.  398, 
26  Am.  Dec.  542;  Moore  v.  Moore, 
1  N.  .1.  L.  363;  Calbreath  v.  Vir- 
ginia Porcelain,  &c.  Co.  22  Gratt. 
(Va.)  697;  McMinn  v.  Owen,  2  Dall. 
(U.  S.)  173;  Boykin  v.  Mobile  Bank, 
72   Ala.    262,   47   Am.    R.    408;    Ru- 


dulph  V.  Brewer,  96  Ala.  189,  11  So. 
314;  Proctor  v.  Hartigan,  143  Mass. 
462,  9  N.  B.  841;  Schmittler  v.  Si- 
mon, 114  N.  Y.  176,  21  N.  E.  162, 
11  Am.  St.  621.  But  see  Johnston 
V.  Greist,  85  Ind.  503;  Pisk  v.  Mc- 
Neal,   23   Neb.    726,   37   N.    W.    616, 

8  Am.  St.  162;  Nichols  v.  Frothing- 
ham,  45  Me.  220,  71  Am.  Dec.  539. 

"'Doss  V.  Peterson,  82  Ala.  280, 
2  So.  644;  Joyner  v.  Turner,  19  Ark. 
690;  Citizens'  Bank  v.  Jones,  121 
Cal.  30,  53  Pac.  354;  Dorsey  v.  Ar- 
mor, 10  Colo.  App.  255,  50  Pac. 
726;  Foglesong  v.  Wicard,  75  Ind. 
258;    Murchie  v.  Peck,  160  111.   175, 

43  N.  E.  356;  Hall  v.  First  Nat. 
Bank,  173  Mass.   16,   53  N.  B.   154, 

44  L.  R.  A.  319;  Allen  v.  Thompson 
(Ky.)  56  S.  W.  823;  Thompson  v. 
Ketchum,  8  Johns.  (N.  Y.)  190,  5 
Am.  Dec.  332;  Van  Etten  v.  Howell, 
40  Neb.  850,  59  N.  W.  389.  But 
parol  evidence  is  often  admissible 
where  the  note  is  ambiguous  as  to 
time.  Preston  v.  Dunham,  52  Ala. 
217;  Lockhard  v.  Avery,  8  Ala.  502; 
Neal  V.  Reams,  88  Ga.  298,  14  S. 
B.  617;  Bell  v.  First  Nat.  Bank, 
115  U.  S.  373,  6  Sup  Ct.  105. 
So,  of  course,  a  subsequent  agree- 
ment extending  the  time  may  be 
shown  in  a  proper  case.  Pierce  v. 
Goldsberry,  31  Ind.  52;  Drescher 
V.  Fulham,  11  Colo.  App.  62,  52  Pac. 
685;  Grace  v.  Lynch,  80  Wis.  166, 
49  N.  W.  751. 

^"  Montgomery   R.    Co.    v.    Hurst, 

9  Ala.  513;  Owen  v.  Henderson,  7 
Ala.  641 ;  People's  Bank  v.  Keech, 
26  Md.  521,  90  Am.  Dec.  118;  An- 
thony v.  Pittman,  66  Ga.  701;  Patten 
V.  Newell,  30  Ga.  271.  But  it  is 
often    admissible    to    make    certain 
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of  payment,  th©  rate  of  interest/^'  or  the  like.*^"  But  it  is  usually 
admissible  to  show  the  true  date  of  the  execution  of  the  instrument,^^* 
and,  in  some  cases  between  the  origiaal  parties  or  as  against  a  holder 
with  notice,  to  show  that  it  was  delivered  on  some  condiuion,  or  is  to 
be  affected  by  some  contingency,^"  although,  as  a  general  rule,  if  it 


the  place  of  payment  where  there 
is  ambiguity.  Comstock  v.  Savage, 
27  Conn.  184;  McKee  v.  Boswell, 
33  Mo.  567;  Moore  v.  Davidson, 
18  Ala.  209;  Meyer  v.  Hibsher,  47 
N.  Y.  265;  Lane  v.  Union  Bank, 
3  Ind.  App.  299,  29  N.  B.  613.  See 
also  Logan  v.  Hartwell,  5  Kans. 
649. 

""Davis  V.  Stout,  126  Ind.  12, 
25  N.  E.  862;  Griffith  v.  Furry,  30 
111.  251,  83  Am.  Dec.  186;  Koehring 
v.  MueminghofE,  61  Mo.  403,  21  Am. 
R.  402;  Read  v.  Bank,  124  N.  Y. 
671,  27  N.  E.  250;  Harrod  v.  La- 
farge,  12  Mart.  (La.)  21;  Catlln  v. 
Harris,  7  Wash.  542,  35  Pac.  385. 
But  see  Hathaway  v.  Brady,  23 
Cal.  121;  Bradshaw  v.  Combs,  102 
111.  428;  Hunt  v.  Hall,  37  Ala.  702; 
Elliott  V.  Elliott,  79  Ky.  277. 

""Roche  V.  Roanoke,  &c.  Semi- 
nary, 56  Ind.  198;  Allen  v.  Young, 
62  Ga.  617;  Gazoway  v.  Moore, 
Harp.  (S.  Car.)  401;  Downs  v.  Web- 
ster, Brayt.  (Vt.)  79;  Featherstone 
V.  Wilson,  4  Ark.  154;  St.  Louis, 
&c.  Ins.  Co.  V.  Homer,  9  Met. 
(Mass.)  39;  De  Long  v.  Lee,  73  la. 
53,  34  N.  W.  613;  Smith  v.  Kemp, 
92  Mich.  357,  52  N.  W.  639;  Eaves 
V.  Henderson,  17  Wend.  (N.  Y.) 
190;  Ziegler  v.  McFarland,  147  Pa. 
St.  607,  23  Atl.  1045;  Sturdivant  v. 
Hull,  59  Me.  172;  Poorman  v.  Mills 
&  Co.  39  Cal.  345,  2  Am.  R.  451; 
O'Neal  V.  McLeod  (Miss.)  28  So. 
23.  But  see  D.  M.  Osborne  Co.  v. 
Stungham,  1  S.  Dak.  406,  47  N.  W. 
408;  Tapley  v.  Herman,  95  Mo.  App. 


537,  69  S.  W.  482;  Davidson  v.  Bod- 
ley,  27  La.  Ann.  149;  Lipscomb  v. 
Lipscomb,  32  S.  Car.  243,  10  S.  E. 
929;  Bank  v.  Tuck,  96  Ga.  456,  23 
S.  E.  467;  Clay  v.  Field,  138  U.  S. 
464,  11  Sup.  Ct.  428. 

»"' Burns  v.  Moore,  76  Ala.  339, 
52  Am.  R.  332;  Almich  v.  Downey, 
45  Minn.  460,  48  N.  W.  197;  Bar- 
low V.  Buckingham,  68  la.  169,  26 
N.  W.  58;  Biggs  v.  Piper,  86  Tenn. 
589,  8  S.  W.  851;  Clary  v.  Smith, 
20  Kans.  83;  Drake  v.  Rogers,  32 
Me.  524;  Allen  v.  Deming,  14  N.  H. 
133,  40  Am.  Dec.  179.  But  see  as 
against  bona  fide  purchasers.  Hus- 
ton V.  Young,  33  Me.  85;  Great- 
head  V.  Walton,  40  Conn.  226;  Har- 
rison V.  Powers,  76  Ga.  218;  Cran- 
son  V.  Goss,  107  Mass.  439,  9  Am. 
R.  45. 

'^=  Couch  V.  Meeker,  2  Conn.  302; 
Trumbull  v.  O'Hara,  -71  Conn.  172, 
41  Atl.  546;  McFarland  v.  Sikes,  54 
Conn.  250,  7  Atl.  408,  1  Am.  St. 
Ill;  Caudle  v.  Ford,  (Ky.)  72  S.  W. 
270;  Bellville  Sav.  Bank  v.  Born- 
man,  124  111.  200,  16  N.  E.  210;  Ware 
V.  Smith,  62  la.  159,  17  N.  W.  459; 
Goodson  V.  Johnson,  35  Tex.  622; 
Davis  V.  Davis,  97  Mich.  419,  56 
N.  W.  774;  Robertson  v.  Rowell, 
158  Mass.  94,  32  N.  E.  898,  35  Am. 
St.  466;  Higgins  v.  Ridgway,  153 
N.  Y.  130,  47  N.  E.  32;  Smith  v. 
Musselter,  58  Minn.  159,  59  N.  W. 
995;  Burke  v.  Dulaney,  153  U.  S. 
228,  14  Sup.  Ct.  816;  JefCeries  v. 
Austin,  1  Str.  674.. 
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has  once  taken  effect  as  a  valid  contract,  and  is  absolute  and  un- 
ambiguons,  parol  evidence  is  not  admissible  to  vary  it  in  this  way.'^' 
There  are  several  important  phases  of  the  subject  on  which  there  is 
much  conflict  among  the  authorities.  The  modern  tendency,  for 
which  there  is  much  reason,  seems  to  be  to  admit  parol  evidence  in 
cases  of  ambiguity,  where  the  instrument  is  signed  with  what  has 
often  been  regarded  as  a  representative  description,  such  as  "trustee," 
"president,"  "agent,"  or  the  like,  to  show  that  it  was  made  only  in 
a  representative  capacity  and  hold  the  true  principal;'^*  but  other 
authorities  regard  such  words,  ordinarily,  as  mere  descriptio  personae, 
and  refuse  to  admit  parol  evidence  in  many  cases.^^"     So,  in  eases 


'^  Holzworth  v.  Koch,  26  Ohio  St. 
33;  Wright  v.  Remington,  41  N.  J. 
L.  48,  32  Am.  R.  180;  Farmer  v. 
Perry,  70  la.  358,  30  N.  W.  752;  Van 
Vechten  v.  Smith,  59  la.  173;  Hea- 
verin  v.  Donnell,  15  Miss.  244,  45 
Am.  Dec.  302;  Burns,  &c.  Lumber 
Co.  v.  Doyle,  71  Conn.  742,  43  Atl. 
483,  71  Am.  St.  235;  Northern  Trust 
Co.  V.  Hiltgern,  62  Minn.  361,  64 
N.  W.  909;  Trustees  of  Christian 
Univ.  V.  Hoffman,  95  Mo.  App.  488, 
69  S.  W.  474;  Ewing  v.  Clark,  76 
Mo.  545;  Hunt  v.  Johnson,  96  Ala. 
130,  11  So.  387;  Brown  v.  Wiley, 
20  How.  (U.  S.)  442;  Hoare  v.  Gra- 
ham,   3   Camp.    57. 

^Second  Nat.  Bank  v.  Midland 
Steel  Co.  155  Ind.  581,  58  N.  E.  833 
(referring  to  the  apparent  conflict 
in  the  Indiana  decisions  and  over- 
ruling many  of  them);  Midland 
Steel  Co.  V.  Citizens'  Nat.  Bank, 
26  Ind.  App.  71,  59  N.  E.  211;  Kran- 
inger  v.  People's,  &c.  Soc.  60  Minn. 
94,  61  N.  W.  904;  Kline  v.  Tescott 
Bank,  50  Kans.  91,  31  Pac.  688, 
34  Am.  St.  107,  18  L.  R.  A.  553; 
Bean  v.  Pioneer  Min.  Co.  66  Cal. 
451,  6  Pac.  86;  Gerber  v.  Stuart, 
1  Mont.  172;  Schaefer  v.  Bidwell, 
9  Nev.  209;  Kean  v.  Davis,  21  N. 
J.  L.  683,  47  Am.  R.  182;  Miller  v. 


Nay,  5  S.  Dak.  468,  59  N.  W.  467; 
Frankland  v.  Johnson,  147  111.  520, 
35  N.  E.  480;  Southern  Pac.  Co. 
V.  Von  Schmidt  Dredge  Co.  118 
Cal.  369,  50  Pac.  650;  Janes  v.  Citi- 
zens' Bank,  9  Okl.  546,  60  Pac. 
290.  See  also  Martin  v.  Smith,  65 
Miss.  1,  3  So.  33;  Keidan  v.  Wine- 
gar,  95  Mich.  430,  54  N.  W.  901,  20 
L.  R.  A.  705;  Wetumpka,  &c.  R.  Co. 
V.  Bingham,  5  Ala.  657;  Laflin,  &c. 
Co.  V.  Sinsheimer,  48  Md.  411,  30 
Am.  R.  472;  Scanlan  v.  Keith,  102 
111.  634,  40  Am.  R.  624;  Moore  v. 
McClure,  8  Hun  (N.  Y.)  557;  Car- 
penter V.  Farnsworth,  106  Mass. 
561,  8  Am.  R.  360. 

In  many  of  these  cases  agency 
was  indicated  or  a  principal  re- 
ferred to  in  some  way,  or  there  was, 
for  some  other  reason,  ambiguity 
as  to  the  real  party,  and  so,  in 
most  of  them  the  question  arose 
as  between  the  original  parties. 
See  further  for  cases  of  ambiguity 
of  parties.  Cork  v.  Bacon,  45  Wis. 
192;  Jackson  v.  Sill,  11  Johns.  (N. 
Y.)  201,  6  Am.  Dec.  363;  Kinney  v. 
Flynn,  2  R.  I.  319;  Jenkins  v.  Bass, 
88  Ky.  397,  11  S.  W.  293,  21  Am. 
St.   344. 

'^  Matthews  v.  Dubuque,  &c.  Co. 
87  la.  246,  54  N.  W.  225,  19  L.  R.  A 
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of  indorsements  in  blank  there  is  much  conflict  as  to  whether  parol 
evidence  is  admissible  to  show  the  intention  of  the  parties.  The 
better  rule  seems  to  be  that  it  is  not,  ordinarily,  admissible  to  vary 
the  legal  effect  of  a  regular  indorsement,  even  in  blank,'^'  and  this  is 
unquestionably  true  where  such  evidence  is  sought  to  be  introduced 
as  against  bona  fide  holders,  but  as  between  the  parties  and  those 
with  notice  there  are  many  authorities  that  hold  such  evidence  ad- 
missible.'^''    So,  while  the  apparent  relation  of  the  parties  to  a  bill 


676,  and  note;  Davis  v.  England, 
141  Mass.  587,  6  N.  E.  731;  Stack- 
poFe  V.  Arnold,  11  Mass.  27,  6  Am. 
Dec.  150;  Bartlett  v.  Hawley,  120 
Mass.  92;  Rendell  v.  Harriman,  75 
Me.  497,  46  Am.  R.  421;  Bulwlnkle 
V.  Cramer,  27  S.  Car.  376,  13  Am. 
St.  645,  3  S.  B.  776;  Conner  v.  Clark, 
12  Cal.  168,  73  Am.'  Dec.  529;  Hypes 
V.  Griffin,  89  111.  134;  Burlingame 
V.  Brewster,  79  111.  515,  22  Am.  R. 
177;  McClure  v.  Livermore,  78  Me. 
390,  6  Atl.  11;  Robinson  v.  Kana- 
wha,   &c.    Bank,    44    Ohio    St.    441, 

8  N.  B.  583,  58  Am.  R.  829;  Hobson 
V.  Hassett  76  Cal.  203,  18  Pac.  320, 

9  Am.  St.  193;  San  Bernardino  Nat. 
Bank  v.  Andreson  (Cal.)  32  Pac. 
168. 

»"» Stack  V.  Beach,  74  Ind.  571,  39 
Am.  R.  113;  Smythe  v.  Scott,  106 
Ind.  245,  6  N.  E.  145;  Doom  v. 
Sherwin,  20  Colo.  234,  38  Pac.  56; 
Farr  v.  Ricker,  46  Ohio  St.  265, 
21  N.  E.  354;  Wright  v.  Morse, 
9  Gray  (Mass.)  337;  Baldwin  v. 
Dow,  130  Mass.  416;  Hately  v.  Pike, 
162  111.  241,  44  N.  E.  441,  53  Am.  St. 
404;  Alabama  Nat.  Bank  v.  Rivers, 
116  Ala.  1,  22  So.  580,  67  Am.  St. 
95;  Bowler  v.  Braun,  63  Minn.  32, 
65  N.  W.  124,  56  Am.  St.  449;  Allen 
v.  Chambers,  13  Wash.  327,  43  Pac. 
57;  Harvard  Pub.  Co.  v.  Benjamin, 
84  Md.  333,  35  Atl.  930,  57  Am.  St. 
402;  Charles  v.  Denis,  42  Wis.  56, 
24  Am.   R.   383;    Chaddock  v.  Van- 


ness,  35  N.  J.  L.  517,  10  Am.  R. 
256;  Johnson  v.  Ramsey,  43  N.  J. 
L.  279,  39  Am.  R.  580;  Martin  v. 
Cole,  104  U.  S.  30;  Free  v.  Hawkins, 

8  Taunt.  92;  Hoare  v.  Graham,  3 
Camp.  57.  See  also  Fassin  v.  Hub- 
bard, 55  N.  Y.  465;  Albion  Bank  v. 
Smith,  27  Barb.  (N.  Y.)  489,  but 
compare  Easterly  v.  Barber,  66  N. 
Y.  433;  Kohn  v.  Consolidated  But- 
ter, &c.  Co.  63  N.  Y.  S.  265. 

°^'  Lyndon  Sav.  Bank  v.  Inter- 
national Co.  (Vt.)  54  Atl.  191 
(but  see  Nat.  Bank  of  Bellows  v. 
Dorset,  &c.  Co.  61  Vt.  106,  17  Atl. 
42);  Bryan  v.  Windsor,  99  Ga.  176, 
25  S.  E.  268;  Harrison,  v.  McKim, 
18  la.  485;  Truman  v.  Bishop,  83 
la.  697,  50  N.  W.  278;  Baxter  Nat. 
Bank  v.  Talbot,  154  Mass.  213,  28 
N.  E.  163,  13  L.  R.  A.  52  (holding 
that  the  Vermont  law  to  this  effect 
governed  in  the  particular  case); 
Ross  V.  Espy,  66  Pa.  St.  481,  5  Am. 
R.  394;  Cake  v.  Pottsville  Bank, 
116  Pa.  St.  264,  9  AU.  302,  2 
Am.  St.  600;  Taylor  v.  French,  2 
Lea  (Tenn.)  257,  31  Am.  609; 
Smith  V.  Morrill,  54  Me.  48;  Hag- 
gerthy  v.  Philips,  83  Me.  336,  22 
Atl.  223;  True  v.  Bullard,  45  Neb. 
409,  63  N.  W.  824.  And  see  note 
to  Hill  V.  Ely    (5  Serg.  &  R.  363) 

9  Am.  Dec.  376,  also  notes  in  43 
Am.  Dec.  378,  13  L.  R.  A.  52,  18  L. 
R.  A.  33. 
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or  note  cannot  ordinarily  be  changed  to  the  detriment  of  innocent 
bona  fide  holders,'-^  parol  evidence  is  often  admissible  to  show  the 
relations  of  the  parties  among  themselves.''"'  And  parol  evidence  is 
admissible  to  show  that  an  indorsement  created  a  trust;''"  and  where 
the  indorsement  is  an  irregular  indorsement  by  a  third  person 
before  delivery  or  with  no  indorsement  bj  the  payee,  it  may  be  said 
to  be  ambiguoois,  and  as  no  certain  and  definite  contract  is  thus 
created,  either  expressly  or  by  legal  import,  the  rule  prohibiting  parol 
evidence,  according  to  the  weight  of  authority  even  in  cases  of  ordi- 
nary indorsements  in  blank,  does  not  apply."^ 
^"Stephens  v.  Monongahela Bank,      dock  v.  Vanness,  35  N.   J.   L.   517; 


88  Pa.  St.  157,  32  Am.  R.  438;  Jor- 
dan V.  Jordan,  10  Lea  (Tenn.)  124, 
43  Am.  R.  294;  Martin  v.  Cole,  104 
U.  S.  30.  See  also  Salisbury  v. 
First  Nat.  Bank,  37  Neb.  872,  56 
N.  W.  727,  40  Am.  St.  527. 

="»McDavid  v.  McLean,  202  111. 
354,  66  N.  E.  1075,  1077;  Markham 
V.  Cover  (Mo.  App.)  72  S.  W.  474; 
Garrett  v.  Ferguson,  9  Mo.  125; 
Houch  V.  Graham,  106  Ind.  195, 
198,  6  N.  E.  594;  Lacy  v.  Lofton, 
26  Ind.  324;  Pollard  v.  Stanton, 
5  Ala.  451;  Summerhill  v.  Tapp, 
52   Ala.    227;    Hubbard    v.    Gurney, 

64  N.  Y.  457;  Bank  v.  Kent,  4  N. 
H.  221;  Bright  v.  Carpenter,  9  Ohio, 
139,  34  Am.  Dec.  432;  Vestal  v. 
Knight,  54  Ark.  97;  Irvine  v.  Ad- 
ams, 48  Wis.  468,  33  Am.  R.  817; 
Williams  v.  McAtee,  86  Va.  681; 
Adams  v.  Flanagan,  36  Vt.  400; 
Heckscher  v.  Binney,  3  Wood  & 
M.  (U.  S.)  333;  Covington,  &c.  Bank 
V.  Gaines,  87  Ky.  597,  9  S.  W.  396; 
Bradley   Fertilizer   Co.    v.    Caswell, 

65  Vt.  231,  26  AtL  956;  Pray  v. 
Rhoden,  42  Minif.  93,  43  N.  W.  838; 
Winchester  v.  Whitney,  138  Mass. 
649;  Cook  v.  Brown,  62  Mich.  473, 
29  N.  W.  46,  4  Am.  St.  870. 

==°  Stack  V.  Beach,  74  Ind.  571, 
573;  Hazzard  v.  Duke,  64  Ind.  220; 
Dale  V.   Gear,   38   Conn.   15;    Chad- 


Ricketts  v.  Pendleton,  14  Md.  320; 
McWhirt  v.  McKee,  6  Kans.  412; 
Wallis  V.  Littell,  11  C.  B.  N.  S. 
369;  Bell  v.  Lord  Ingestre,  12  Q. 
B.  317;  Goodwin  v.  Davenport,  47 
Me.  112,  74  Am.  Dec.  478;  Church 
V.  Barlow,  9  Pick.  (Mass.)  547;  Mc- 
Cathern  v.  Bell,  93  Ga.  290,  20  S.  E. 
315;  Smith  v.  Childress,  27  Ark. 
328. 

"'^  Stack  V.  Beach,  74  Ind.  571,  574; 
Fulton  V.  Hill,  48  Kans.  558,  29  Pac. 
583,  18  L.  R.  A.  33,  and  note;  Kings- 
land  V.  Koeppe,  137  111.  344,  28  N. 
E.  48,  13  L.  R.  A.  649;  Neal  v.  Wil- 
son, 79  Ga.  736,  5  S.  E.  54;  Deer- 
ing  &  Co.  V.  Creighton,  19  Ore. 
118,  24  Pac.  198,  20  Am.  R.  800; 
Phelps  V.  Vischer,  50  N.  Y.  69, 
10  Am.  R.  433;  Coulter  v.  Rich- 
mond, 59  N.  Y.  478;  Schaier  v. 
Farmers'  Bank,  59  Pa.  St.  144,  98 
Am.  Dec.  323;  Chaddock  v.  Vanness, 
35  N.  J.  L.  517,  10  Am.  R.  256; 
Riley  v.  Gerrish,  9  Cush.  (Mass.) 
104;  McComb  v.  Thompson,  2  Minn. 
139,  72  Am.  Dec.  84;  Prankner  v. 
Faulkner,  73  Mo.  327;  Richardson 
V.  Foster,  73  Miss.  12,  18  So.  573; 
Third  Nat.  Bank  v.  Lange,  51  Md. 
138,  34  Am.  R.  304;  Rey  v.  Simpson, 
22  How.  (U.  S.)  341;  Good  v.  Mar- 
tin, 95  U.  S.  90;  Thompson  v.  Tay- 
lor, 12  R.  I.  109.    But  see  as  against 
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§  617.  Receipts  and  releases. — Mere  receipts  are  not  within  the 
rule  excluding  parol  evidence.^^^  Thus,  a  receipt  of  payment  in  full, 
duly  signed  and  dated,  at  the  foot  of  an  account  is  a  rec^pt  and  not 
a  contract,  and  parol  evidence  is  admissible  to  show  that  it  was 
given  by  the  plaintiff  to  the  defendant  merely  to  accommodate  him, 
and  that  the  account  was  in  fact  unpaid.^'*  So,  it  may  be  shown 
that  a  receipt  purporting  to  have  been  given  for  goods  or  money  was 
given  for  a  note  or  securities,^'**  or  that  it  should  not  be  binding  until 
a  certain  act  should  be  performed.^^'  It  has  also  been  held  that 
a  bank  pass  book  or  a  certificate  of  deposit  is  ta  the  nature  of  a 
receipt  and  may  be  explained  ;^'"'  but  the  so  called  certificate  of 
deposit  in  the  case  referred  to  contained  no  promise,  and  was  in  fact 
a  mere  receipt.  It  may  well  be  that  such  an  instrument  or  a  mere 
deposit  slip,^^'  which  operates  merely  as  a  receipt,  may  be  explained. 


a  bona  fide  holder.  Salisbury  v. 
First  Nat.  Bank,  37  Neb.  872,  56 
N.  W.  727,  40  Am.  St.  527;  Temple 
V.  Baker,  125  Pa.  St.  634,  17  Atl. 
516,  11  Am.  St.  926. 

•"Lyon  V.  Lenon,  106  Ind.  567, 
7  N.  E.  311;  Adams  v.  Davis,  109 
Ind.  10,  9  N.  E.  162;  Driver  v.  Hud- 
speth, 16  Ala.  348;  Hawley,  &c.  Co. 
V.  Bader,  &c.  Co.  15  Cal.  44;  Brooks 
V.  White,  2  Met.  (Mass.)  283,  37 
Am.  Dec.  95;  Sears  v.  Wempner, 
27  Minn.  351;  Shoemaker  v.  Stiles, 
102  Pa.  St.  549;  Tuley  v.  Barton, 
79  Va.  387;  Harper  v.  Dail,  92  N. 
Car.  394;  Thompson  v.  Maxwell,  74 
la.  415,  38  N.  W.  125;  Hart  v.  Gould, 
62  Mich.  262,  28  N.  W.  831;  Swain 
V.  Frazier,  35  N.  J.  Eq.  326;  John- 
son V.  Weed,  9  Johns.  (N.  Y.)  310, 
6  Am.  Dec.  279;  Starkweather  v. 
Maginnls,  196  111.  274,  63  N.  E.  692; 
Morse  v.  Rice,  36  Neb.  212;  Lacra- 
bere  v.  Wise  (Cal.),  71  Pac.  175; 
Truworthy  v.  French,  97  Me.  143, 
53  Atl.  1005;  Rambert  v.  Cohen, 
4  Bsp.  213;  Wallace  v.  Kelaall,  7  M. 
&  W.  264,  273;  Skaife  v.  Jackson, 
3  Barn.  &  C.  421;  Fire  Ins.  Assn.  v. 
WIckham  141  U.  S.  564,  12  Sup.  Ct. 


84;  Bank,  &c.  v.  Cooper,  137  TJ. 
S.   473,  11  Sup.   Ct.  160. 

033  Twohy  Mercantile  Co.  v.  Mc- 
Donald's- Estate,  108  Wis.  21,  83  N. 
W.  1107.  To  same  effect,  see  Ire- 
land V.  Spicard,  95  Mo.  App.  53, 
68  S.  W.  748;  Bettman  v.  Shadle, 
22  Ind.  App.  542,  53  N.  E.  662. 
See  also  Meislsher  v.  Irving  Nat. 
Bank,  172  N.  Y.  631,  65  N.  'E.  1119. 
affirming  70  N.  Y.  S.  988. 

"'Johnson  v.  Weed,  9  Johns.  (N. 
Y.)  310,  6  Am.  Dec.  279;  Trisler 
V.  Williamson,  4  Har.  &  McH.  (Md.) 
219,  1  Am.  Dec.  396.  See  also 
French  v.  Newberry,  124  Mich.  147, 
82  N.  W.  840.  But  compare  Kam- 
mernayer  v.  Hilz,  107  Wis.  101,  82 
N.    W.    689. 

""  House  V.  Low,  2  Johns.  (N.  Y.) 
378. 

""Commercial  Bank  v.  Rhind,  3 
Macq.  643;  Hotchkiss  v.  Mosher, 
48  N.  Y.  478. 

"'  Union  Mills,  &c.  Bank  v.  Clark, 
134  N.  Y.  368,  32  N.  E.  38.  But 
see  Long  v.  Straus,  107  Ind.  94,  6 
N.  E.  123,  57  Am.  R.  87. 
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but  this  cannot  he  true  of  a  certificate  of  deposit  in  the  usual  form, 
wh'.ch  is  in  the  nature  of  a  promissory  note.'^* 

Releases,  so  far  as  they  are  in  the  nature  of  receipts  and  not  con- 
tractual, may  also  be  explained  or  varied  by  parol  evidence.'"  But 
where  a  release  purports  to  be  a  full  settlement,  and  is  contractual 
in  its  nature,  parol  evidence  is  not  admissible  to  contradict  or  vary 
its  terms.'*"  The  main  difiBculty,  ordinarily,  is  to  determine  whether 
an  instrument  is  a  mere  receipt  or  release  in  the  nature  of  a  receipt, 
or  is  contractual  in  its  character.  The  question  has  received  careful 
consideration  in  several  recent  cases,  especially  in  Indiana,  and  the 
distinction  is  closely  drawn  between  mere  recitals  or  statements  in 
the  nature  of  a  receipt  and  contractual  stipulations.  The  instru- 
ments in  several  of  the  cases  were  very  similar,  yet,  in  some  of  them 
the  stipulations  as  to  the  consideration  were  held  to  be  contractual 
and  in  others  the  statements  as  to  the  consideration  were  held  to  be 
mere  recitals  or  receipts.  The  writings  are  set  out  in  the  opinions, 
and  a  reference  to  the  cases  as  decided  will  more  clearly  show  the 

'"Green  v.  Chicago,  &c.  R.  Co. 
92  Fed.  873;  The  Cayuga,  59  Fed. 
483;  Prairie  School  Tp.  v.  Has- 
elea,  3  N.  Dak.  328,  55  N.  W.  938; 
Alcorn  v.  Morgan,  77  Ind.  184;  In- 
dianapolis Union  R.  Co.  v.  Honli- 
han,  157  Ind.  494,  60  N.  B.  943; 
State  V.  Messick,  1  Houst.  (Dela.) 
347;  Squires  v.  Amherst,  145  Mass. 
192;  Stapleton  v.  King,  33  la.  28, 
11  Am.  R.  109;  White  v.  Richmond, 
&c.  R.  Co.  110  N.  Car.  456,  15  S.  E. 
197;  Goodwin  v.  Goodwin,  59  N.  H. 
548;  Pratt  v.  Castle,  91  Mich.  484, 
52  N.  W.  52;  Cummings  v.  Baars, 
36  Minn.  353,  31  N.  W.  449.  See 
also  Curro  v.  Altieri,  66  N.  Y..  S. 
499;  Clark  v.  Mallory,  185  III.  227, 
56  N.  E.  1099;  Kammernayer  v. 
Hilz,  107  Wis.  101,  82  N.  W.  689; 
Keller  v.  Orr,  106  Ind.  406,  408,  7 
N.  E.  195;  Jones  v.  Clark,  9  Ind. 
341;  Dale  v.  Evans,  14  Ind.  288; 
Coons  v.  Knap,  8  N.  Y.  402,  59  Am. 
Dec.  502. 


"'Read  v.  Bank,  124  N.  Y.  671, 
27  N.  E.  250;  Pardee  v.  Fish,  60 
N.  Y.  265,  269.  Ev«n  in  Pennsyl- 
vania a  certificate  of  deposit,  pay- 
able at  a  certain  time,  cannot  be 
varied  by  evidence  of  a  contem- 
poraneous oral  agreement  that  it 
should  be  payable  at  a  different 
time.  Baer's  Appeal,  127  Pa.  St. 
360,  18  Atl.  1. 

•"Stewart  v.  Chicago,  &c.  R.  Co. 
141  Ind.  55,  40  N.  E.  67;  Kentucky, 
&c.  Co.  V.  Cleveland,  4  Ind.  App. 
171,  30  N.  E.  802;  Fire  Ins.  Assn. 
V.  Wickham,  141  V.  S.  564,  12  Sup. 
Ct.  84;  Smith  v.  Holland,  61  N. 
Y.  635;  Cummings  v.  Baars,  36 
Minn.  353,  31  N.  W.  449;  Petway 
V,  Matthews  (Tenn.  Ch.  App.)  61 
S.  W.  1048.  See  also  Bulwinkle 
&  Co.  V.  Cramer,  27  S.  Car.  376, 
13  Am.  St.  645;  Stearns  v.  Dubois, 
55  Ind.  257;  Prank  v.  Traylor,  130 
Ind.  145,  29  N.  E.  486;  Prairie 
School  Twp.  V.  Haselen,  3  N.  Dak. 
328;  Burke  v.  Ray,  40  Minn.  34, 
41    N.    W.    240. 
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distinction  than  we  could  show  it  without   setting  put  the  instru- 
ments in  fuU.^*^ 

§  618.  Records — Judicial  and  official  proceedings. — Parol  evi- 
dence is  admissible  in  a  proper  case  to  identify  the  parties  to  a  record 
and  show  that  the  parties  in  interest  are  the  same  as  in  a  former 
action. ^*^  So,  it  is  generally  held  that  on  a  plea  of  res  adjudicata, 
where  the  record  leaves  the  matter  in  doubt,  evidence  is  admissible 
to  show  that  a  particular  matter  was  or  was  not  in  question.^*^ 
And  parol  evidence  is  admissible  to  show  that  a  record  has  been  lost 
or  destroyed,  and  then  to  show  its  contents.^**    In  a  recent  case  the 


""  The  stipulations  as  to  tlie  con- 
sideration were  held  contractual, 
and  parol  evidence  was  held  inad- 
missible in  Indianapolis  Union  R. 
Co.  V.  Honlihan,  157  Ind.  494,  60 
N.  B.  943,  54  L.  R.  A.  787.  The 
recital  as  to  the  consideration  was 
held  not  to  be  contractual,  and 
parol  evidence  was  held  admissi- 
ble in  Stewart  v.  Chicago,  &c.  ti. 
Co.  141  Ind.  55,  40  N.  E.  67;  Penn- 
sylvania Co.  V.  Dolan,  6  Ind.  App. 
109,   32   N.   E.   802,   51   Am.   St.   289. 

"'  Garwood  v.  Garwood,  29  Cal. 
514;  Walker  v.  Wells,  25  Ga.  141, 
71  Am.  Dec.  164;  Shirley  v.  Fearne, 
33  Miss.  653,  69  Am.  Dec.  375;  Si- 
mons V.  Marshall,  3  Greene  (la.) 
502;  Sawyer  v.  Boyle,  21  Tex.  28. 

'"Russell  V.  Place,  94  U.  S.  606; 
Lillis  V.  Emigrant  Ditch  Co.  95 
Cal.  553,  30  Pac.  1108;  Doty  v. 
Brown,  4  N.  Y.  71;  Bone  v.  Wilkins, 
105  N.  Y.  322;  Whittemore  v.  Whit- 
temore,  2  N.  H.  26;  Taylor  v.  Dus- 
tin,  43  N.  H.  493;  Embden  v.  Lish- 
erness,  89  Me.  578,  36  Atl.  1101, 
56  Am.  St.  442,  and  note;  East- 
man v.  Cooper,  15  Pick.  (Mass.) 
276,  26  Am.  Dec.  600;  Parker  v. 
Thompson,  3  Pick.  Mass.  429; 
Southside  R.  Co.  v.  Daniel,  20  Gratt. 
(Va.)  344,  363;  Walker  v.  Chase, 
53    Me.    258;    State    v.    Morton,    18 


Mo.  53;  Amsden  v.  Dubuque,  &c. 
R.  Co.  32  la.  288;  Louisville,  &c. 
R.  Co.  V.  Malone,  116  Ala.  600,  22 
So.  897;  Bond  v.  Markstrum,  102 
Mich.  11,  60  N.  W.  282;  Mareck  v. 
Minneapolis  Trust  Co.  74  Minn. 
538,  77  N.  W.  428;  Fisher  v.  Field- 
ing, 67  Conn.  91,  34  Atl.  714,  52 
Am.  St.  270;  Slater  v.  Skinning,  51 
Neb.  108,  70  N.  W.  493,  66  Am.  St. 
444,  and  note;  Smith  v.  Johnson, 
15  East,  213;  Outram  v.  Morewood, 

3  East,  346,  353;  Martin  v.  Thorn- 
ton, 4  Esp.  180;   Ravee  v.  Farmer, 

4  T.  R.  146;  Freeman  on  Judg- 
ments, §  273.  But  it  is  held  that 
a  matter  not  within  the  issues  can 
not  be  shown  to  have  been  con- 
sidered in  the  former  action.  Man- 
ny V.  Harris,  2  Johns.  (N.  Y.)  24. 
And  the  statement  in  the  text  does 
not  mean  that  the  record  can  be 
contradicted. 

"'United  States  v.  Price,  113 
Fed.  851;  Hogan  v.  Kurtz,  94  U.  S. 
773;  Mandeville  v.  Reynolds,  68  N. 
Y.  528;  Leland  v.  Cameron,  31  N. 
Y.  115;  Jackson  v.  Cullum,  2  Blackf. 
(Ind.)  228  18  Am.  Dec.  158;  Corwin 
Tp.  V.  Morehead,  51  la.  99;  Surget 
V.  Newman,  43  La.  Ann.  873,  9  So. 
561;  Bundy  v.  Cunningham,  107  Ind. 
360,  361;  Bohart  v.  Hull  (Ind.  Ter.) 
47    S.   W.    306;    Howd.   v.    Brecken- 
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entry  ia  a  justice's  docket  showed  that  the  summons  was  issued  on 
a  certain  day,  and  it  was  held  that  parol  evidence  was  admissible  to 
show  that  the  justice  did  not  issue  a  summons,  but  only  a  signed 
blank,  which  was  filled  in  by  the  attorney. ^*^  And  iu  several  other 
cases  it  has  been  held  that  the  true  time  of  issuing  an  execution  or 
other  writ  might  be  shown  by  parol.^**  But  the  record  showing  the 
time  of  entering  and  signing  judgment  cannot,  ordinarily,  be  con- 
tradicted,^^'' and  the  general  rule  is  well  settled  that  parol  evidence  is, 
ordinarily,  inadmissible  to  contradict  or  vary  a  judgment,  decree,  or 
record  of  court  expressed  in  plain  and  unambiguous  language.'*^  So, 
it  has  been  held  inadmissible  to  collaterally  contradict  the  record  as 
to  the  character  of  the  cause  of  action,^^'  and  the  personal  statement 


ridge,  97  Mich.  65,  69,  56  N.  W.  221; 
Clifton  V.  Fort,  9^  N.  Car.  173;  Var- 
nes  V.  Jolinston,  112  N.  Car.  570,  17 
S.  B.  483;  Thurston  v.  Slatford,  1 
Salk.  284;  Petrie  v.  Benfield,  3  T. 
R.  476.  But  the  rule  of  the  par- 
ticular jurisdiction  may  prohibit 
parol  evidence  if  there  is  better 
secondary  evidence,  a  certified 
copy,  or  the  like. 

"''Johnson  v.  Turnell,  113  Wis. 
468,    89   N.    W.    515. 

="Wambaugh  v.  Schenck,  2  N.  J. 
L.  214;  Porter  v.  Kimball,  3  Lans. 
(N.  Y.)  330;  Harrell  v.  Martin,  &c. 
Co.  6  Ala.  587;  Humphreys,  &c. 
Co.  V.  Swain,  21  111.  App.  232.  See 
also  Allen  v.  Portland  Stage  Co. 
8  Me.  207;  Raum  v.  Eyermann,  2 
Mo.  App.  476.  But  it  is  seldom 
that  an  officer's  return  can  be  con- 
tradicted. 

=*'Bush  V.  Byvanks,  2  Root 
(Conn.)  248;  Dillman  v.  Nadelhof- 
fer,  27  111.  App.  168;  Wiley  v.  Suth- 
erland, 41  111.  25;  Richardson  v. 
Beldam,  119  111.  320,  10  N.  E.  191; 
Nolan  V.  Babin,  12  Rob.  (La.)  531; 
Den  V.  Downam,  13  N.  J.  L.  135 
(compare  Hunt  v.  Swayze,  55  N. 
J.  L.  33,  25  Atl.  850);  Steinbarger 
V.  Steinbarger,  19  Ohio,  106;  Ben- 
nett V.   Tiernay,   1   Ky.  L.   R.   312; 


Jenkins  v.  Parkhill,  25  Ind.  473, 
476;  Irwin  v.  Bexar  County,  26  Tex. 
Civ.  App.  527,  63  S.  W.  550;  Sweet 
V.  Gibson,  123  Mich.  699,  83  N.  W. 
407. 

"»In  re  Bodwell,  66  Vt.  231,  28 
Atl.  989;  Bentley  v.  Brown,  123  Ind. 
552,  24  N.  E.  507;  Parr  v.  Lindler, 
40  S.  Car.  193,  18  S.  E.  636;  King 
V.  Martin,  67  Ala.  177;  Union,  &c. 
Bank  v.  City  of  Memphis,  107  Tenn. 
66,  64  S.  W.  13;  Gates  v.  Bennett, 
33  Ark.  475;  Dickson  v.  Fisher, 
1  W.  Be.  664;  Wilson  v.  Wilson, 
45  Gal.  399;  Murrah  v.  State,  51 
Miss.  652;  May  v.  Hammond,  146 
Mass.  439,  15  N.  E.  925;  In  re 
Macke,  31  Kans.  54,  1  Pac.  785; 
Farley  v.  Budd,  14  la.  289;  Weigley 
V.  Matson,  24  111.  App.  178,  affirmed 
in  125  111.  64,  16  N.  E.  881,  8  Am. 
St.  335;  Lyon  v.  Perin,  &c.  Co. 
125  U.  S.  698,  8  Sup.  Ct.  1024. 
See  also  as  to  parol  agreements 
as  to  the  judgment  or  execution. 
Bast  v.  First  Nat.  Bank,  101  U.  S. 
93;  Mayse  v.  Biggs,  3  Head  (Tenn.) 
36;  Straub  v.  Terre  Haute,  &c.  R. 
Co.  135  Ind.  458,  35  N.  B.  504. 

""Pickerel  v.  Jerauld,  1  Ind.  App. 
10,  27  N.  E.  433.  See  also  Shep- 
pard  V.  Whitfield,  50  Ga.  311. 
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of  a  member  of  a  court  that  the  court  supposed  it  was  assessing  full 
damages  for  land  crossed  by  a  railroad,  is,  of  course,  inadmissible  to 
control  or  modify  the  judgment  as  duly  entered  of  record.^^"  Parol 
evidence  is  also  inadmissible,  as  a  general  rule,  to  collaterally  con- 
tradict or  vary  other  ofBcial  records,  such  as  those  of  the  legislature'"' 
or  a  municipal  corporation ;'°''  and  it  has  likewise  been  held  inad- 
missible to  collaterally  impeach  a  proper  certificate  of  acknowledg- 
ment,'""  an  official  survey,'"*  or  the  record  proceedings  in  the  land 


""Pennell  v.  Card,  96  Me.  392, 
52  Atl.  801.  See  also  McCord  v. 
Shaw,  77  Miss.  900,  27  So.  602. 

"'Koehler  v.  Hill,  60  la.  543, 
14  N.  W.  738;  McCulloch  v.  State, 
11  iDd.  424;  Weeks  v.  Smith,  81 
Me.  538,  18  Atl.  325;  City  of  An- 
napolis V.  Harwood,  32  Md.  471, 
3  Am.  R.  161;  State  v.  Moffltt,  5 
Ohio,  358;  Wise  v.  Bigger,  79  Va. 
269.  But  compare  Bradley  v.  West, 
60  Mo.  33;  Rohrbacher  v.  City  of 
Jackson,  51  Miss.  735.  The  ques- 
tion as  to  the  conclusiveness  of  the 
enrolled  bill  or  the  legislative  jour- 
nal, and  the  like,  upon  which  there 
is  much  conflict,  do  not  seem  prop- 
erly to  belong  to  the  subject  of 
evidence  although  we  have  else- 
where given  some  consideration  to 
them. 

""Shank  v.  Ravenswood,  43  W. 
Va.  246,  27  S.  E.  224;  Cowley  v. 
School  Dist.  130  Mich.  634,  90  N. 
W.  680;  Gilbert  v.  City  of  New 
Haven,  40  Conn.  102;  Sawyer  v. 
Manchester,  &c.  R.  Co.  62  N.  H. 
135,  13  Am.  St.  541,  and  note;  Hal- 
leck  V.  Boylston,  117  Mass.  469; 
Stevenson  v.  Bay  City,  26  Mich. 
44;  Cameron  v.  School  Dist.  42 
Vt.  507;  Brown  v.  Bon  Homme  Co. 
1  S.  Dak.  216,  46  N.  W.  173;  Weir 
V.  State,  96  Ind.  311;  Wood  v.  Man- 
sell,  3  Blackf.  (Ind.)  125;  Terre 
Haute,  &c.  R.  Co.  v.  Town  of  Flora, 
29  Ind.  App.  442,  64  N.  E.  648;  Cur- 


tiss  V.  City  of  Waterloo,  38  la.  266; 
Kerr  v.  City  of  Corsicana  (Tex. 
Civ.  App.)  35  S.  W.  694;  People 
V.  Zeyst,  23  N.  Y.  140;  Noble  Coun- 
ty Comrs.  V.  Hunt,  33  Ohio  St. 
169.    But  see  Westerhaven  v.  Clive, 

5  Ohio,  136;  State  v.  Aldridge,  66 
Ohio  St.  598,  64  N.  E.  526. 

""Monroe  v.  Poorman,  62  111.  523; 
Barnett  v.  Shackleford,  6  J.  J. 
Marsh.  (Ky.)  532,  22  Am.  Dec.  100; 
Murrell  v.  Diggs,  84  Va.  900,  6  S. 
B.  461,  10  Am.  St.  893;  Homeopath- 
ic, &c.  Ins.  Co.  V.  Marshall,  32  N.  J. 
Eq.  103;  Dawson  v.  Cross,  88  Mo. 
App.  292.  See  also  Silvester  v.  Coe, 
&c.  Co.  80  Cal.  510,  22  Pac.  217; 
Hatch  V.  Haskins,  17  Me.  391. 
But  see  Smith  v.  Ward,  2  Root 
(Conn.)  374,  1  Am.  Dec.  80;  Dodge 
V.  Hollinshead,  6  Minn.  25,  80  Am. 
Dec.  433;  Sharpe  v.  McPike,  62  Mo. 
300;    Craig   v.    Shellcross,   10    Serg. 

6  R.  (Pa.)  377;  Wood  v.  American 
L.  Ins.  &c.  Co.  7  How.  (Miss.)  609; 
Morton  v.  Webster,  2  Allen  (Mass.) 
352. 

^"Chapman  v.  Polack,  70  Cal. 
487,  11  Pac.  764;  Rensens  v.  Law- 
son,  91  Va.  226,  21  S.  E.  347;  Cain 
V.  Flynn,  4  Dana  (Ky.)  499;  Webb 
V.  Beard,  1  Har.  &  J.  (Md.)  349; 
Hartz  V.  Owen  (Tex.  Civ.  App.  f 
27  S.  W.  42;  Thompson  v.  Lang- 
don,  87  Tex.  254,  28  S.  W.  931. 
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ofiBce,^^^  or  the  like.^°°  But  there  is  some  apparent  conflict  among 
the  authorities,  and  there  are,  of  course,  cases  where  such  records  may 
be  impeached  for  fraud  and  mistake,  or  in  which,  because  the  matter 
sought  to  be  proved  was  not  within  the  scope  of  official  duty,  and  as  to 
it  the  record  is  not  properly  an  official  record,  or  because,  for  some 
other  reason,  the  rule  does  not  apply,  parol  evidence  is  admissible  ;'°^ 
and  in  a  recent  case  it  was  decided,  although  the  decision  in  this 
respect  is,  perhaps,  of  doubtful  soundness,  that  it  is  admissible  in  a 
collateral  proceeding  to  contradict  a  record  of  a  city  council,  stating 
that  the  roll  of  members  was  called  and  a  quorum  found  present,  by 
showing  that  no  quorum  assembled,  and  that  there  was  therefore  no 
power  to  make  a  record.''** 


"'French  v.  Fyan,  93  U.  S.  169; 
Branson  v.  Wlrth,  17  Wall.  32; 
United  States  v.  Neleigh,  1  Black 
(U.  S.)  298.  See  also  Palmer  v. 
Boorn,  80  Mo.  99;  Hammond  v. 
Sheredine,  4  Har.  &  McH.  (Md.) 
420;  Whitney  v.  Nelson,  33  Wis. 
365.  But  see  Montgomery  v.  San- 
dusky, 9  Ma.  714;  Funkhouser  v. 
Peck,  67  Mo.  19;  Hyde  v.  Terrence, 
2   Yates    (Pa.)    440. 

"« Porter  v.  Butterfleld,  116  la. 
725,  87  N.  W.  199;  Farr  v.  Farr, 
21  Ark.  573;  Vance  v.  Austell,  45 
Ark.  400;  Gattier  v.  Green,  40  La. 
Ann.  362,  4  So.  210;  Blanchard  v. 
Powers,  42  Mich.  619,  4  N.  W.  542. 

It  will  not  do  to  say,  however, 
that  there  is  any  general  rule  of 
evidence  prohibiting  parol  evidence 
in  all  such  cases.  The  matter  is  de- 
termined by  statute  in  some  in- 
stances, and  it  may,  with  some 
justness,  be  said  that  it  is  the 
substantive  law  rather  than  a  rule 
of  evidence  that  determines  the 
question  in  any  event;  so  however 
this  may  be,  it  can  hardly  be  said 
to  be  a  general  rule,  for  much  may 
depend  on  the  dignity  and  character 
of  the  particular  record,  ite  scope, 


how  or  between  whom  the  ques- 
tion arises,  and  the  like.  Some- 
times, too,  it  may  be  the  rule  ex- 
cluding secondary  evidence  that 
causes  the  exclusion  rather  than 
any  general  rule  excluding  parol 
evidence. 

'^  See  Porter  v.  City  of  Dubuque, 
20  Ta.  440;  Gear  hart  v.  Dixon,  1 
Pa.  St.  224;  Bays  v.  Trulson,  25 
Ore.  109,  35  Pac.  26;  Bangs  v.  Snow, 
1  Mass.  181;  TJnlversalist  Soc.  v. 
Leach,  35  Vt.  108;  Davis  v.  Police 
Jury,  19  La.  (0.  S.)  532;  Boyce  v. 
Stanton,  15  Lea  (Tenn.)  346;  John- 
son V.  Burden,  40  Vt.  567;  Bart- 
lett  V.  Boyd,  34  Vt.  256;  East  Tenn. 
&c.  R.  Co.  V.  Bayless,  74  Ala.  150; 
Thompson  v.  Chase,  2  Grant  Cas. 
(Pa.)  367;  Welch  v.  Town  of  Sugar 
Creek,  28  Wis.  618;  State  v.  Gordy, 
28  La.  Ann.  589;  Clintsman  v.  Nor- 
throp, 8  Cow.  (N.  Y.)  45;  United 
States  V.  Souders,  2  Abb.  (U.  S.) 
456,  Fed.  Cas.  No.  16,  358;  Goodrich 
V.  Senate,  92  Me.  248,  42  Atl.  409; 
People  V.  Fairfield,  90  Cal.  186,  27 
Pac.    199. 

^'  City  of  Benwood  v.  Wheeling 
R.  Co.  53  W.  Va.  465,  44  S.  E.  271. 
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§  619.  Records — Unofficial. — There  is  no  general  rule  excluding' 
parol,  evidence  to  vary  or  contradict  unofficial  records/''"  but  the  rule 
excluding  secondary  evidence  may  prevent  proof  of  their  contents, 
and  the  particular  facts  or  nature  of  the  particular  case  may  be 
such  as  to  require  the  exclusion  of  parol  evidence  to  contradict  or 
vary  an  unofficial  record.^"'"  Thus,  in  an  action  to  enforce  the  stock- 
holders' liability,  or  in  a  suit  on  an  assessment  against  them,  it  has 
been  held  inadmissible  in  the  one  case  to  show  a  parol  agreement 
among  themselves  at  the  time  of  signing  the  articles  of  incorpora- 
tion that  they  should  not  be  individually  liable  to  any  extent,'"^ 
and,  in  the  other,  to  show  that  the  directors  were  not  elected  by 
ballot  as  stated  in  the  minutes. ^"^  And  an  unambiguous,  recorded 
vote  of  the  directors  of  a  corporation  is  to  be  construed  according 
to  its  terms,  and  parol  evidence  is  not  admissible  to  show  a  different 
understanding  of  its  meaning  by  a  director.''^ 

§  620.  Wills. — Questions  frequently  arise  as  to  the  admissibility 
of  parol  evidence  in  the  case  of  wills,  but  we  have  already  treated 
this  subject  so  fully  and  referred  to  so  many  cases  in  which  wills 
were  involved  that  little  needs  to  be  added.  A  brief  consideration 
of  the  admissibility  of  parol  evidence  on  the  questions  of  alterations 

"» Kalamazoo,  &c.  Works  v.  Mac-  in  Its  articles  of  incorporation,  can 

alister,    40    Mich.    84;    Gilson,    &c.  not   be   limited   by   parol    evidence. 

Min.    Co.    V.    Gilson,    51    Cal.    341;  City    of    Kalamazoo    v.    Kalamazoo 

Goodwin  v.   United  States,   &c.   Co.  Heat,   &c.   Co.   124  Mich.   74,   82  N. 

24   Conn.    591;    Stuart   v.   Morrison,  W.  811.     So  held  as  to  the  amount 

67   Me.   549;    St   Louis,   &c.   R.    Co.  of  stock   paid   in   shown   by   books 

V.   Tiernan,  37  Kans.  606;    Knights  required  by  law  to  be  kept  for  that 

of  Honor  v.  Wickser,   72  Tex.  257,  purpose.     State  v.  Hancock,  2  Pen- 

12  S.  W.  175;  Fouche  v.  Merchants'  newell   (Del.)   253,  45  Atl.  851.  But 

Nat.    Bank,    110   Ga.    827,   36    S.   K  see   Hequembourg  v.   Edwards,   155 

256.     Entries  in  log  books  of  ships  Mo.  514,  56  S.  W.  490. 

have  often  been  contradicted  by  pa-  '"  Oswald    v.    Minneapolis    Times 

rol    evidence.      Orne    v.    Townsend,  Co.  65  Minn.  249,  6S  N.  W.  15.    See 

4  Mason,  541  Fed.  Cas.  No.  10583;  also   Espy   v.    Mt.    Lebanon    Ceme- 

The  Hercules,  Fed.   Cas.  No.   6401;  tery,   1   Walk.    (Pa.)    40;    Royce   v. 

Worth  V.  Munford,  1  Hilt.  (N.  Y.)  1.  Tyler,  1  Ohio  Cir.  D.  428. 

"R.    T.   Davis   Mill    Co.   v.   Ben-  »«*San   Joaquin   Land,  &c.   Co.  v. 

nett,    39    Mo.    App.    460;    Williams  Beecher,   101   Cal.    70,   35   Pac.   349. 

V.   Ingell,  21   Pick.    (38  Mass.)   288;  ~  Gould   v.    Norfolk,    &c.    Co.    9 

Hunneman    v.    Jamaica    Fire   Dist.  Cush.   (Mass.)   338,  57  Am.  Dec.  50; 

37  Vt.  40.     The  purpose  for  which  Peterborough    R.    Co.    v.    Wood,   61 

a  corporation  is  formed,  as  set  forth  N.  H.  418. 
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and  revocation  may  not,  however,  be  out  of  place.^°*  Extrinsic  evi- 
dence is  generally  admissible  to  show  whether  alterations  on  the  face 
of  a  will  were  made  before  or  after  its  execution,'"'  and  for  this  pur- 
pose the  declarations  or  statements  of  a  testator,  showing  an  inten- 
tion to  benefit  an  individual,  which  cannot  be  carried  out  unless  the 
alterations  are  admitted,  have  been  held  competent  and  admissible 
when  made  shortly  before  the  execution  of  a  will  or  of  a  codicil 
which  republishes  it;'*"  but  declarations  of  a  testator  after  the  exe- 
cution of  the  instrument  that  alterations  were  made  before  its  exe- 
cution are  held  inadmissible.^*'  Declarations  of  a  testator  that  a 
will  duly  executed  was  not  his  will,  have  also  been  held  inadmis- 
sible ;''^  and  where  an  act  is  insufficient  to  constitute  a  legal  revoca- 
tion, evidence  of  intent  to  revoke  is  inadmissible.^""  But  where  the 
effect  of  doubtful  acts  of  revocation  is  in  question  evidence  of  the 
surrounding  circumstances,  and  even  of  declarations  of  the  testator, 
is  generally  admissible  to  show  the  intent,  at  least  where  the  dec- 
larations are  contemporaneous  and  part  of  the  res  gestae.^'"  So,  in 
support  of  a  will  parol  evidence  is  sometimes  admissible  to  show  that 


'"'See  also  as  to  lost  wills. 
Clark  v.  Turner,  50  Neb.  290,  38 
L.   R.   A.   433,   and   elaborate   note. 

="Ward  v.  Wilcox  (N.  J.)  51 
Atl.  1094;  Van  Buren  v.  Cockburn, 
14  Barb.  (N.  Y.)  118;  Moore  v. 
Moore,  6  Ir.  R.  Eq.  166;  In  re  Goods 
of  Duffy,  5  Ir.  R.  Eq.  506;  In  re 
Goods  of  Hindmarch,  L.  R.  1  P. 
&  D.  307.  See  also  Wright  v. 
Wright,  5   Ind.   389. 

™'In  re  Goods  of  Sykes,  L.  R.  3 
P.  &  D.  26;  Doe  v.  Palmer,  16 
Q.  B.  747,  15  Jur.  836,  20  L.  J.  Q. 
B.  367;  Dench  v.  Dench,  2  Prob. 
Div.  60;  Ward  v.  Wilcox  (N.  J.)  51 
Atl.  1094. 

""In  re  Adamson,  L.  R.  3  P.  & 
D.  253;  Doe  v.  Palmer,  16  Q.  B. 
747,  15  Jur.  836,  20  L.  J.  Q.  B.  367. 
But  see  Ravenscroft  v.  Hunter,  2 
Hagg.  Ece.  65,  69. 

"'  Woodroof  V.  Hundley,  133  Ala. 
395,  32   So.   570. 

""Hargroves  v.  Redd,  43  Ga.  142; 


Gay  V.  Gay,  60  la.  415,  14  N.  W. 
238;  Wittman  v.  Goodhand,  26  Md. 
95;  Jackson  v.  Kniffen,  2  Johns. 
(N.  Y.)  31,  3  Am.  Dec.  390,  and 
note;  Smith  v.  Fenner,  1  Gall.  (U. 
S.)  170.  See  also  In  re  Hopkins' 
Will,  172  N.  Y.  360,  65  N.  E.  173; 
Davis  V.  King,  89  N.  Car.  441; 
Hoitt  V.  Hoitt,  63  N.  H.  499;  Dan 
V.  Brown,  4  Cow.  (N.  Y.)  483,  15 
Am.  Dec.  393;  Hayes  v.  West,  37 
Ind.  21;  Caeman  v.  Van  Harke,  33 
Kans.  333,  6  Pac.  620. 

™  Lawyer  v.  Smith,  8  Mich.  411; 
Evans'  Appeal,  58  Pa.  St.  238; 
Byster  v.  Young,  3  Yeates  (Pa.) 
511;  Patterson  v.  Hickey,  32  Ga. 
156;  Bethell  v.  Moore,  2  Dev.  &  B. 
(N.  Car.)  311;  Tynan  v.  Paschal, 
27  Tex.  286;  Law  v.  Law,  83  Ala. 
432;  Clark  v.  Scripps,  2  Rob.  Ecc. 
563,  568.  See  also  Whiteman  v. 
Whiteman,  152  Ind.  263,  53  N.  E. 
225. 
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an  act  that  might  otherwise  be  considered  an  act  of  revocation  was 
the  effect  of  a  mistake  and  not  intended  as  a  revocation,  or  was 
induced  by  fraud  and  undue  influence.^''^ 


'"Powell  V.  Powell,  L.  R.  1  P.  & 
D.  209;  Giles  v.  Warren,  L.  R.  2 
P.  &  D.  401;  In  re  Goods  of  Appel- 
bee,  1  Hagg.  Ecc.  143;  In  re  Ken- 
nett,  2  N.  R.  461;  Burtenshaw  v. 
Gilbert,  1  Cowp.  49,  52;  Batton  v. 
Watson,    13    Ga.    63;    Voorhees   v. 


Voorhees,  39  N.  Y.  463;  Rich  v. 
Gilkey,  73  Me.  595;  Mclntire  v. 
Worthington,  68  Md.  203.  But  com- 
pare Wilbourn  v.  Shell,  59  Mass. 
205;  Graham  v.  Burch,  47  Minn.  171, 
28  Am.  St.  339,  and  note  on  the 
general   subject   of   revocation. 


CHAPTEE  XXVII. 


BVIDENOE  EXCLUDED  ON  GROUNDS  OF  PUBLIC  POLICY. 


Sec. 
621. 
622. 
623. 

624. 

625. 


626. 

627. 

628. 
629. 

630. 


631. 


632. 


Generally. 

Privileged  commuaications. 

Attorney  and  client — The 
rule. 

Attorney  and  client — ^Reason 
of  the  rule. 

Attorney  and  client — Limita- 
tions and  qualifications  of 
the  rule. 

Attorney  and  client — Question 
for  court. 

Attorney  and  client — Waiver 
of   privilege. 

Husband   and   wife — The  rule. 

Husband  and  wife — ^Reason  of 
rule. 

Husband  and  wife — Limita- 
tions and  qualifications  of 
the  rule. 

Husband  and  wife — ^Rule 
where  third  persons  are 
present  or  overhear  com- 
munications. 

Husband  and  wife — Waiver  of 
privilege. 


Sec. 

633.  Physician    and     patient — The 

rule. 

634.  Physician  and  patient — ^Limit- 

ations  and  qualifications  of 
the  rule. 

635.  Information    where    physician 

is  not  called  by  patient. 

636.  Physician  and  patient — Waiv- 

er of  privilege. 

637.  Spiritual  adviser  and  layman 

—The  rule. 

638.  Spiritual  adviser  and  layman 

— ^Waiver  of  privilege. 

639.  State    secrets. 

640.  Secrets    of   petit   jurors. 

641.  Secrets   of  grand  jurors — The 

rule. 

642.  Secrets  of  grand  jurors — Lim- 

itations and  qualifications  of 
the   rule. 

643.  Judges. 

644.  Arbitrators. 

645.  Miscellaneous. 

646.  Offers  of  compromise. 

647.  Indecent  evidence. 


§  621.  Generally. — Many  of  the  rules  of  exclusion  may  be  said  to 
be  based,  in  a  sense,  on  grounds  of  public  policy,  in  that  they  were 
adopted  because  it  was  believed  that  judicial  investigations  could  be 
better  and  more  conveniently  made  and  justice  more  often  brought 

733 


§§  622,  623.]     ExoLDSiON  on  ground  of  public  policy.  734 

about  by  excluding  such  evidence — using  the  term  in  its  broadest 
sense — as  they  require  to  be  excluded;  but  there  are  some  kinds  of 
evidence  that  are  excluded  on  grounds  of  public  policy  in  a  more 
apparent  sense.  In  some  instances  the  evidence  is  excluded  because 
of  a  privilege  claimed  by  the  witness,  or  because  the  witness  is  in- 
competent, and  these  are  treated  elsewhere;  but  evidence  escluded 
because  it  is  a  privileged  communication,  a  state  or  jury  secret,  an 
offer  of  compromise,  or  the  like,  seems  to  fall  peculiarly  within  the 
scope  of  the  subject  now  under  consideration,  and  will  be  treated 
here.  It  is  also  the  policy  of  the  law  that  there  should  be  an  end 
to  litigation,  and  the  doctrine  of  res  adjudicata  is  sometimes  put 
upon  that  ground.^  So,  the  statute  of  frauds  and  other  statutes 
requiring  certain  matters  to  be  put  in  writing  may  be  said  to  be 
based  upon  public  policy,  but  these  matters  will  be  treated  elsewhere. 

§  622.  Privileged  communications. — As  indicated  in  the  preced- 
ing section,  one  of  the  most  important  rules  of  exclusion,  based  on 
public  policy,  is  that  .which  relates  to  privileged  commimications. 
Justice,  it  is  believed,  is  better  administered,  or  less  harm  is  supposed 
to  be  done,  by  refusing  to  admit  such  evidence,  when  the  rule  applies 
and  is  properly  involved.^  There  are  certain  relations  in  life  in 
which  there  must  always  exist  the  highest  degree  of  confidence,  and 
if  these  so  called  privileged  communications  could  be  extracted  in 
courts  of  justice,  the  desired  confidence  in  these  relations  would  soon 
be  at  an  end.  On  grounds  of  public  policy,  then,  this  rule  has  been 
formulated ;  but  the  old.  rule  has  been  extended,  by  statute,'  to  rela-, 
tions  to  which  it  did  not  apply  at  common  law. 

§  623.  Attorney  and  client — The  rule. — One  of  the  relations  in 
which  privileged  communications  may  be  made  and  exclude!  on 
grounds  of  public  policy,  notwithstanding  their  relevancy,  is  that  of 
attorney  and  client.  Communications  between  attorney  and  client, 
as  to  legal  matters,  are  privileged,  if  made  for  the  purpose  of  profes- 
sional advice  or  aid.^ 

'  Sargent  &  Co.  v.  New  Haven  S.  privilege  arises,  see  Connecticut,  &c. 

S.  Co.  65  Conn.  116,  31  Atl.  543;  Ball  Ins.  Co.  v.  Union  Trust  Co.  112  U. 

V.  Trenholm,  45  Fed.  588,  590.  S.  250;   Butler  v.  Fayerweather,  91 

'Oliver  v.  Pate,  43  Ind.  132;  Vogel  Fed.  458. 

V.  Gruaz,  110  U.   S.  311,  4  Sup  Ct.  'Murray  v.  Dowling,  1  Cranch  C. 

12.     That   the   federal   courts   fol-  C.  151;  Jenkinson  v.  State,  5  Blackf. 

low  the  statutes    of    the    state    in  (Ind.)  465;  Winsor  v.  Clark,  39  Me. 

which  they  sit,  when  the  question,  of  428,    and    authorities   cited   in   fol- 
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This  was  the  rule  at  com m on  law  and  is  also  the  rule  by  statute  in 
all  states.*  But  it  is  generally  held  that  an  attorney  may  testify  as 
to  communications  between  his  client  and  himself  when,  and  so  far 
as,  it  is  necessary  to  protect  himself.^ 

§  624.  Attorney  and  client — ^Reason  of  the  rule. — The  rule  is 
based  on  grounds  of  public  policy.  Justice  is  better  administered 
and  the  rights  of  citizens  are  better  protected  by  enjoining  secrecy 
as  to  such  communications.® 

"The  principle  of  the  rule  which  applies  to  attorneys  and  counsel 
is  that  so  numerous  and  complex  are  the  laws  by  which  the  rights  and 
duties  of  citizens  are  governed,  so  important  is  it  they  should  be 
permitted  to  avail  themselves  of  the  superior  skill  and  learning  of 
those  who  are  sanctioned  by  the  law  as  its  ministers  and  expounders, 
both  in  ascertaining  their  rights  in  the  country  and  maintaining 
them  most  safely  in  courts  without  publishing  those  facts  which  they 
have  a  right  to  keep  secret,  but  which  must  be  disclosed  to  a  legal 
adviser  and  advocate  to  enable  him  successfully  to  perform  the  duties 
of  his  ofiBce,  that  the  law  has  considered  it  the  wisest  policy  to  en- 
courage and  sustain  this  confidence  by  requiring  that  on  such  facts 
the  mouth  of  the  attorney  shall  be  forever  sealed."^ 

§  625.  Attorney  and  client— Limitations  and  qualifications  of  the 
rule. — For  the  communications  to  come  within  the  rule  it  is  essen- 

lowing  note.     But  a  letter  from  a  Kessler,  114  Pa.  St.  603,  7  Atl.  586; 

client  to   an.  attorney  transmitting  Bruly  v.   Garvin,   105  Wis.   625,   81 

a  note   for   collection,   and   author-  N.  W.  1038. 

Izing  the  attorney  to  accept  a  cer-  =  Nave    v.     Baird,     12     Ind.     318 

tain  sum  in  payment,  has  been  held  (where  client  sued  attorney  for  dis- 

not  to  be  a  privileged  communica-  obeying  instructions) ;    Olmstead  v. 

tion.    Bay  v.  Trusdell,  92  Mo.  App.  Webb,    5    App.   D.    C.    38;    Mitchell 

377.     But  compare  Ft.   Worth,   &c.  v.  Bromberger,  2  Nev.  345,  90  Am. 

R.  Co.  V.  Lock  (Tex.  Civ.  App.)  70  Dec.    550;    Koeber    v.    Somers,    108 

S.  W.  456.  Wis.  497,  84  N.  W.  991,  52  L.  R.  A. 

•Vogel   v.   Gruaz,   110   U.    S.   311,  512;    Keck  v.  Bode,   23  Ohio  C.   C. 

4   Sup.   Ct.   12;    Murphy   v.   Water-  413. 

house,    113    Calif.    467,    54   Am.    St.  'See   Barnes   v.    Harris,    7    Cush. 

365,     45     Pac.    866;    Hollenbach    v.  (Mass.)    576,     54     Am.     Dec.     734; 

Todd,  119  III.  543,  8  N.  E.  829;  Mc-  Stein   v.   Bowman,   13   Pet.    (U.   S.) 

Donald   v.    McDonald,   142    Ind.    55,  209;    Edington  v.  Mutual  Life   Ins. 

41  N.   E.   336;    Doherty  v.   O'Calla-  Co.   67   N.   Y.   185. 

ghan,  157  Mass.  90,  34  Am.  St.  258,  'Barnes   v.   Harris,   7   Cush.    576, 

31  N.  E.  726;   Bacon  v.  Prisbie,  80  578;  Greenough  v.  Gaskell,  1  My.  & 

N.   Y.  394,  36  Am.  R.  627,  Kaut  v.  K.    98,    101. 
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tial  that  the  relation  of  attorney  and  client  should  exist/  or  there 
must  at  least  be  a  belief  that  it  does  exist." 

And  the  attorney  must  be  acting  in  his  professional  capacity;" 
thus  an  attorney  employed  merely  as  a  scrivener/^  or  as  a  convey- 
ancer,^* or  merely  as  a  notary^'  has  been  held  not  to  come  within 
the  rule. 

It  is  not  necessary  that  a  suit  should  be  entered  or  even  contem- 
j  plated/*  and  if  a  suit  is  entered  it  is  not  essential  that  the  client  be 
a  party  to  the  suit,  in  order  for  him  to  claim  the  privilege.^° 

It  is  generally  held  not  to  be  necessary  that  a  fee  should  be  paid^* 
or  even  contemplated^^  in  order  that  the  privilege  may  be  claimed. 

But  where  the  communications  are  for  an  illegal  purpose,  having 
for  their  object  the,  commission  of  a  crime,  the  privilege  cannot  be 
claimed.^' 

The  rule  works  both  ways,  and  it  is  generally  held  that  the  client 
cannot  be  made  to  testify  as  to  the  communications  made  to  his 
attorney.^"     The  advice  and  statements  of  the  attorney  to  his  client 

'  Montgomery  v.  Perkins,  94  F^ed.  "  Alexander  v.  United  States,  138 
23;  Ferguson  v.  McBean,  91  Cal.  U.  S.  353,  11  Sup.  Ct.  350;  Mur- 
63,  27  Pac.  518;  McDonald  v.  Mc- 
Donald, 142  Ind.  55,  41  N.  E.  336; 
Hoar  v.  Tilden,  178  Mass.  157,  59 
N.  E.  649;  House  v.  House,  61  Mich. 
69,  1  Am.  St.  570,  27  N.  W.  858; 
Rosseau  v.  Bleau,  131  N.  Y.  177, 
27  Am.  St.  578,  30  N.  E.  52;  Lyon 
V.  Lyon,  197  Pa.  St.  212,  47  Atl. 
193. 

"Coon  V.  Swan,  30  Vt.  6;  Alder- 
man V.  People,  4  Mich.  414,  69  Am. 
Dec.  321.  Contra:  Foster  v.  Hall, 
12  Pick.  (Mass.)  89,  22  Am.  Dec. 
400. 

"Hatton  V.  Robinson,  14  Pick. 
(Mass.)    416,  420,  25  Am.   Dec.   415. 

"De  "Wolf  V.  Strader,  26  111.  225, 
79  Am.  Dec.  371;  Hanlon  v.  Doher- 
ty,  109  Ind.  37,  9  N.  E.  782;  Hat- 
ton  V.  Robinson,  14  Pick.  (Mass.) 
416,    25    Am.    Dec.    415. 

"Stallings  v.  Hullum,  79  Tex. 
421,  15  S.  W.  677. 

'?  Lukin  V.  Halderson,  24  Ind. 
App.  645,  57  N.  E.  254. 


phy  V.  Waterhouse,  113  Cal.  467, 
54  Am.  St.  365,  45  Pac.  866;  Foster 
V.  Hall,  12  Pick.  (Mass.)  89,  22 
Am.  Dec.  400;  Root  v.  Wright,  84 
N.  Y.  72,  38  Am.  R.  495. 

"'Bacon  v.  Frisbie,  80  N.  Y.  394, 
36  Am.  R.  627;  Orton  v.  McCord, 
33  "Wis.  205. 

"King  V.  Barrett,  11  Ohio  St. 
261;  Beeson  v.  Beeson,  9  Pa.  St. 
279.  Contra:  De  Wolf,  v.  Strader, 
26  111.  225,  79  Am.  Dec.  371. 

"  March  v.  Ludlum,  3  Sandf.  Ch. 
(N.    Y.)    35. 

"State  V.  Kidd,  89  la.  56,  56  N. 
W.  263;  Regina  v.  Cox,  6  Cr.  L. 
Mag.  569,  L.  R.  14  Q.  B.  Div.  153. 

"Herring  v.  State  (Tex.  Crim. 
App.)  42  S.  W.  301;  Hemenway  v. 
Smith,  28  Vt.  701;  Jones  v.  State, 
65  Miss.  179;  Bigles  v.  Reyher,  43 
Ind.  112;  Verdelli  v.  Gray's  Har- 
bor Commercial  Co.  115  Cal.  517,  47 
Pac.   364. 
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are  within  the  rule.-"  And  the  privilege  extends  to  all  that  he  has 
heard  only  in.  his  professional  character.^*  It  is  not  necessary  that 
the  client  should  in  effect  enjoin  secrecy.^^  When  third  persons  are 
present  and  hear  the  communications  such  persons  may  testify  as  to 
them.'*  But  the  rule  of  secrecy  extends  to  an  interpreter,'*  an 
agent,'''  or  clerk  of  an  attorney,'*  but  does  not  extend  to  one  who  is 
merely  a  law  student  in  the  attorney's  office.'^ 

§  626.  Attorney  and  client — Question  for  court. — ^Whether  or  not 
certain  communications  come  within  the  rule  is  a  question  for  the 
court."  The  court  in  the  exercise  of  its  wise  discretion  should  deter- 
mine whether  or  not  the  communications  were  made  for  the  purpose 
of  professional  advice  and  aid  and  whether  the  relation  of  attorney 
and  client  reaUy  does  exist. 

§  627.  Attorney  and  client — Waiver  of  privilege. — Since  the 
privilege  belongs  to  the  client  he  or  those  who  stand  in  his  place  alone 
can  waive  it.'°  The  attorney  cannot  waive  it,  nor  does  the  client 
necessarily  waive  it  by  placing  the  attorney  on  the  stand  as  a  witness, 
imless  in  such  case  the  examination  concerns  some  phase  of  the 
privileged  communications.  And  it  has  also  been  held  that  where  the 
privilege  belongs  to  several  clients,  it  cannot  be  waived  by  one  or 
more  over  the  objection  of  another.'" 

"Matter    of    Wiltlock,    51    Hun  "Barnes     v.     Harris,     7     Cush. 

(N.    T.)    351;    Liggett   v.    GJenn,    4  (Mass.)  576,  54  Am.  Dec.  734;  Hol- 

U.  S.  App.  438;  Jenkinson  v.  State,  man  v.  Kimball,  22  Vt.  555. 

5   Blackf.    (Ind.)    465;    Austin,    &c.  "Bacon  v.  Frisbie,  80  N.  T.  394, 

Co.  V.  Helser,  6  S.  Dak.  429.  36   Am.   R.   677;    McDonald   v.   Mc- 

"  State    V.    Douglass,    20   W.    Va.  Donald,  142  Ind.   55,  41  N.  E.  336; 

770.  Childa  v.  Merrill,  66  Vt.  302. 

=  Brand   v.   Brand,   39   How.    (N.  » Liggett  v.   Glenn,  4  U.  S.  App. 

T.)  Pr.  193;  Crawford  v.  McKissack,  438;    Sargeant  v.  Hampden,  38  Me. 

1  Port.  (Ala.)  433;  Wheeler  v.  Hill,  581;     Foster     v.     Hall,     12     Pick. 

4    Shep.     (Me.)     329;     McLellan  v.  (Mass.)     89,     22     Am.     Dec.     400; 

Longfellow,     32     Me.     494,    54   Am.  Heirs   at  law   and   personal   repre- 

Dec.  599.  sentatives  may  waive  it  in  a  proper 

"  People  V.  Buchanan,  145  N.  Y.  case.   Winters   v.   Winters,    102    la. 

1,  39  N.  E.  846;   Goddard  v.  Gard-  53,  71  N.  W.  184,  63  Am.   St.   428; 

ner,  28  Conn.   172.  Brooks   v.    Holden,    175    Mass.    137, 

"  Parker  v.  Carter,  4  Munf.  (Va.)  55  N.  E.  802. 

273.  ^"TJtica    Bank    v.     Mersereau,     3 

"^Bunbury    v.    Bunbury,    2    Beav.  Barb.  Ch.   (N.  Y.)  528,  49  Am.  Dec. 

173.  189;    Michael    v.   Foil,   100   N.    Car. 

"  Jackson  V.  French,  3  Wend.  (N.  178,    6    Am.    St.    577;    Chahoon,    v. 

Y.)  337.  Commonwealth,  21  Gratt.  (Va.)  822. 
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§  628.  Husband  and  wife — The  rule. — At  common  law  neither 
husband  nor  wife  could  testify  in  favor  of  or  against  the  other. 
General  enabling  statutes  have  been  passed  in  many  jurisdictions, 
but  these  statutes  do  not  affect  the  rule  as  to  the  so  called  privileged 
eommuliications  between  husband  and  wife.^^ 

The  rule  as  to  privileged  communications  between  husband  and 
wife  varies  in  the  different  jurisdictions.  For  example,  in  some  juris- 
dictions only  private  conversations  are  considered  privileged/^  in 
others  only  confidential  conversations/'  while  in  still  others  all  con- 
versations between  husband  and  wife  are  considered  privileged.'* 

§  629.  Husband  and  wife — ^Reason  of  rule. — The-  reason  for  the 
rule  rests  upon  grounds  of  public  policy.'" 

This  rule  is  necessary  in  order  that  at  all  times  there  may  be  the 
utmost  confidence  by  one  spouse  in.  the  other,  so  that  either  may  know 
that  whatever  is  communicated  by  one  will  be  kept  inviolable  by  the 
other  forever,  so  far  as  the  process  of  justice  in  the  courts  is  con- 
cerned. 

§  630.  Husband  and  wife — Limitations  and  qualifications  of  the 
rule. — There  must  be  a  valid  marriage,'"  and  the  marriage  relation 
must  exist  at  the  time  of  the  communications.'^ 

But  the  death  of  one  of  the  parties  does  not  keep  the  communica- 
tions made  before  death  from  being  privileged." 

Nor,  according  to  the  weight  of  authority,  does  a  divorce  decree 
interfere  with  the  privilege  as  to  communications  made  before  the 
divorce.'^ 

='Hyde  v.  Gannett,  175  Mass.  177,  =«Cole  v.  Cole,  153  111.  585,  38  N. 
55  N.  E.  991;   People  v.  Wood,  126      E.  703. 

N.  Y.  249,  27  N.  E.  362;  Mercer  v.  "  White  v.  State,  40  Tex.  Cr.  App. 

State,  40  Pla.  216,  74  Am.  State,  135,      366;    Stillwell    v.    Patton,    108    Mo. 
24  So.  154.  352,  18  S.  W.  1075. 

""Jacobs  V.  Hesler,  113  Mass.  157.  ==Southwlck  v.   Southwick,  49  N. 

='Wood  v.Chelwood,  27  N.  J.  Eq.  Y.  510;  Stanley  v.  Montgomery, 
311.  102   Ind.   102,  26  N.  E.   213;    Buck- 

"  Campbell  v.  Chace,  12  R.  I.  Ingham  v.  Roar,  45  Neb.  244,  63  N. 
333;  Westerman  v.  Westerman,  25  W.  398;  Mercer  v.  State,  40  Fla. 
Ohio  St.  500.  216,  24  So.  154,  74  Am.  St.  135,  143, 

='  Maynard  v,  Vinton,  59  Mich,  and  numerous  authorities  there 
139,  60  Am.  R.  276;  Spradling  v.  cited.  See  also  SutclifEe  v.  Iowa 
Conway,  51  Mo.  51;  Robinson  v.  State,  &c.  Ass'n,  119  la.  220,  93  N. 
Robinson,  22  R.  I.  121.  W.  90. 

"Grose  v.  Rutledge,   8L  111.  266; 
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It  is  held  not  to  be  essential  that  secrecy  should  be  enjoined.** 
And  the  rule  in  most  jurisdictions  includes  all  information  acquired 
by  virtue  of  the  relation  of  husband  and  wife.*^  Thus,  it  has  been 
held  that  a  wife  cannot  testify  as  to  the  state  of  accounts  kept  by  her 
for  her  husband  ;^^  and  also  that  a  wife  cannot  testify  as  to  papers 
entrusted  to  her  for  safe  keeping.*' 

The  rule  applies  in  criminal  proceedings  where  neither  is  a  party 
to  the  action,**  and  the  same  is  true  in  civil  cases.*'  There  are  some 
decisions,  however,  to  the  contrary.*^ 

§  631.  Husband  and  wife — ^Rnle  where  third  persons  are  present 
or  overhear  communications. — If  communications  are  made  in  the 
presence  of  third  persons,  then  the  privilege  cannot  be  claimed.*'  If 
eavesdroppers  or  passers-by  hear  the  communications,  they  may  testify 
as  to  what  they  heard.**  In  the  latter  case  the  reason  for  admitting 
the  testimony  is  that,  by  taking  more  pains,  the  eavesdropper  might 
have  been  prevented  from  hearing,  and  then  there  would  have  been  such 
privacy  as  the  law  would  have  respected.*' 

§  632.  Husband  and  wife — Waiver  of  privilege. — Uiider  the  com- 
mon law  the  privilege  could  not  be  waived.  Some  jurisdictions,  today, 
hold  that  the  one  making  the  communication  may  testify  to  it,'°  but 
other  decisions  are  to  the  effect  that  both  husband  and  wife  must  con- 
Anderson  v.  Anderson,  9  Kans.  112;  "French  v.  French,  14  Gray 
Owen  V.  State,  78  Ala.  425,  56  Am.  (Mass.)  186;  Vogel  v.  Vogel,  13  Mo.' 
R.    40,    where   authorities   on   both     App.  588. 

sides  are  cited;  liopkins  v.  Grim-  "  State  v.  Gray,  55  Kan.  135,  39 
Shaw,  165  U.  S.  342,  17  Sup.  Ct.  Pac.  1050;  Reynolds  v.  State,  147 
401,  403.  Ind.  3,  46  N.  E.  31;  People  v.  Lewis, 

"Robin  V.  King,  2  Leigh  (Va.)  136  N.  Y.  633,  32  N.  E.  1014;  Reed 
140.  V.  Reed,  94  Mo.  App.  590,  70  S.  W. 

"Perry  v.   Randall,   83   Ind.   143;      505. 
McCogue  V.  Miller,  36  Ohio  St.  595;  "State  v.  Hoyt,  47  Conn.  518,  56 

Mercer  v.  State,  40  Fla.  216,  74  Am.  Am.  R.  89;  Commonwealth  v.  Grif- 
St.  135,  24  So.  154.  fin,    110   Mass.    181;    State   v.    Cen- 

*=  Eastabrooks  v.  Prentiss,  34  Vt.      ter,  35  Vt.  378. 
457.  "Commonwealth    v.    Griffin,    110 

"Stanford  v.  Murphy,  63  Ga.  410.      Mass.   181;    State  v.   Center,  35  Vt. 

"People  V.  Mullings,  83  Cal.  138,      378. 
17  Am.  St.  223,  23  Pac.  229.  =°Stickney  v.   Stickney,  131  U.  S. 

"People  v.  Warner,  117  Cal.  637,      227,    9  Sup.    Ct.  677;    Hutchason   v. 
49    Pac.    841;    Hunt    v.    Baton,    55      State,    67.  Ind.    449. 
Mich.  362,  21  N.  W.  429;   Smith  v. 
Smith,  77  Ind.  80. 
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cur  in  order  that  there  may  be  a  waiver.^^  One  taking  the  stand,  or  call- 
ing the  other  as  a  witness  to  the  privileged  communications,  however, 
waives  the  privilege.^^ 

§  633.  Physician  and  patient — The  rule. — At  common  law  there 
was  no  such  privilege  as  to  communications  between  physicians  and 
their  patients.  But  statutes  in  most  Jurisdictions  have  today  made 
such  communications  privileged."^  An  exception,  however,  exists,  or 
the  privilege  is  waived,  where  the  patient  sues  the  physician  for  mal- 
practice,'* or  the  statute  is  invoked  to  permit  a  party  charged  with  a 
crime  to  use  it  as  a  defense  instead  of  a  protection  to  his  victim. '° 

§  634.  Fhysician  and  patient — Limitations  and  qualifications  at 
the  rule. — The  relation  of  physician  and  patient  must  exist,"'  the 
physician  must  be  acting  in  his  professional  capacity,"'  and  must,  it 
seems,  actually  be  a  physician."'  Conimunications  to  an  assistant  or 
partner  of  the  physician  come  within  the  rule,"*  but  those  to  a  drug 
clerk,""  or  dentist,"^  do  not.  Under  the  statutes,  in  many  of  the 
states,  the  rule  of  exclusion  is  held  to  extend,  to  observations  of  the 
patient's  symptoms,  his  body,  and  the  statements  of  others  who  are  with 
him,""  as  well  as  communications  made  from  the  lips  of  the  patient. 

•'  Warner   v.   Press   Pub.   Co.   132  Aspy  v.  Botkins,  16  Ind.  170,  66  N. 

N.  Y.  181,  30  N.  B.  393;   McKenzie  B.  462. 

V.    Lautensehlager,    113    Mich.    171,  "  Hauk  v.  State,  148  Ind.  238,  46 

71  N.  W.  489.  N.  E.  127,  47  N.  B.  465;   Reglna  v. 

"^  State  V.  Turner,  36  S.  Car.  534,  Cox,    14    Q.    B.    Div.    153;    Slate  v. 

15  S,  B.  602.  Smith,  99  la.  26,  30,  68  N.  W.  428, 

"Lissak    v.    Crocker    Bstate    Co.  61  Am.  St.  219;   Pierson  v.  People, 

119  Cal.  442,  51  Pac.  688;   Wells  v.  79  N.  Y.  424,  35  Am.  R.  524. 

New    England    Mut.    Life    Ins.    Co.  '"People    v.    Koerner,    154    N.    Y. 

187  Pa.  St.  166,  400  Atl.  802;   Ken-  355,  48  N.  E.  730;  Clark  v.  State,  8 

yon  V.  City  of  Mondovi,  98  Wis.  50,  Kans.   App.    782. 

73    N.   W.    314;    Baxter   v.    City   of  "Edington  v.  Aetna  Life  Ins.  Co. 

Cedar  Rapids,  103  Iowa,  599,  72  N.  77  N.  Y.  564;   Bower  v.  Bower,  142 

W.   790;   Bower  v.  Bower,  142   Ind.  Ind.  194,  41  N.  E.  523. 

194,  41  N.  B.  523;   Grattan  v.  Na-  ""Wiel  v.  Cowles,  45  Hun  (N.  Y.) 

tional  L.  Ins.  Co.  15  Hun  (N.  Y.)  307. 

74;  note  in  17  Am.  St.  565-571.  ""Aetna   L.    Ins.    Co.   v.   Deming, 

"  Cramer  v.  Hurt,  154  Mo.  112,  55  123  Ind.  384,  24  N.  B.  86. 

S.  W.  258,  77  Am.  St.  752  (suit  by  "^  Brown   v.   Hannibal   R.   R.   Co. 

husband   for   malpractice   in   treat-  66  Mo.  588,  597. 

ment  of  his  wife) ;  Becknell  v.  Ho-  "  People  v.  De  Prance,  104  Mich, 

vier,  10  Ind.  App.  5,  37  N.  E.  580;  563,  62  N.  W.  709. 

Nave  v.  Baird,  12  Ind.  318.    But  see  °^  Masonic    Mut.    Ben.    Assn.    v. 
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But  the  mere  presence  of  a  physician  does  not  make  commimications, 
which  are  not  addressed  to  him,  or  connected  with  his  professional 
duties,  inadmissible."'  The  death  of  the  patient  does  not  remove 
the  prohibition.'*  And  in  case  of  death  the  assignee,  or  the  personal 
representative  of  the  patient,  may  claim  the  privilege.*^  The  privilege 
also  extends  to  oommunications  between  physicians  consulting  in 
the  same  case.®" 

Where  a  physician,  who  is  employed  by  the  person  respon- 
sible for  an  injury,  visits  the  injured  one,  and  it  is  fully  under- 
stood by  the  latter  that  the  visit  is  for  the  purpose  of  securing 
evidence  as  to  the  cause  or  extent  of  the  injury,  and  the  like,  such 
communications  made  by  the  injured  one  to  the  physician  are  not 
privileged."  But  it  has  been  held  that  where  a  physician  was  sent 
to  make  an  examination  of  a  passenger,  injured  by  a  street  railway 
company,  it  will  be  presumed  that  the  relation  of  physician  and 
patient  existed,  and  that  the  information  obtained  was  for  the  purpose 
of  enabling  the  physician  to  treat  the  patient."* 

§  635.    Information  where  physician  is  not  called  by  patient. 

An  interesting  question  arose  in  a  recent  case"'  as  to  whether  commu- 
nications were  privileged  where  a  physician  was  called  to  treat,  and 
did  treat,  a  person  against  his  will.  A  majority  of  the  court  held  that 
as  the  physician  actually  treated  such  person,  the  relation  of  physician 

Beck,  77  Ind.   203,  40  Am.  R.   295;  67  N.  Y.  185;   Heuston  v.  Simpson, 

New  York,  &c.  R.  Co.  v.  Mushrush,  115  Ind.  62,  17  N.  B.  261,  7  Am.  St. 

11  Ind.  App.  192,  37  N.  B.   954,  38  409. 

N.  B.  871;   Linz  v.  Mass.  Ins.  Co.  8  "State  v.  Smith,  99  Iowa  26,  61 

Mo.  App.  363;    Bdington  v.  Mutual  Am.  St.  219,  68  N.  W.  428;  Renihan 

Life  Ins.  Co.  67  N.  Y.  185;  Munz  v.  v.  Dennin,  103  N.  Y.  573;  Aetna  L. 

Salt  Lake  City  R.  Co.  25  Utah,  220,  Ins.    Co.   v.    Deming,   123   Ind.    384, 

70  Pac.  852,  853;   Keist  t.  Chicago,  24  N.  B.  86. 

&c.  R.  Co.  110  la.  32,  81  N.  W.  181;  "Freel  v.  Market  St.  &c.  R.  Co. 

Colorado    Fuel,    &c.    Co.    v.    Cum-  97   Cal.   40,   31   Pac.   730;    Weitz   v. 

mings,    8    Colo.    App.    541,    46   Pac.  Mound  City  R.  Co.  53  Mo.  App.  39. 

875;    Lane  v.    Spokane,   &c.   R.   Co.  See  also  Campau  v.  North,  39  Mich. 

21  Wash.  119,  57  Pac.  367,  75  Am.  606;    Brown   v.    Rome,    &c.    Co.    45 

St.   821;    Smart  v.   Kansas  City,  91  Hun  (N.  Y.)  439. 

Mo.  App.  586.  "«Munz  v.  Salt  Lake  City  R.  Co. 

"  Sutcliffe     V.     Iowa     State,     &c.  25  Utah  220,  70  Pac.  852.    But  com- 

Ass'n,  119  la.  220,  93  N.  W.  90.  pare    Griffiths    v.    Metropolitan    St. 

"   Grattan  v.  Metropolitan  L.  Ins.  R.  Co.    171  N.  Y.  106,  63  N.  B.  808. 
Co.  80  N.  Y.  281.  '"  Meyer    v.    Supreme    Lodge    (N. 

"Bdington  v.  Mutual  L.  Ins.  Co.  Y.)   70  N.  E.  111. 
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and  patient  was  created,  and  all  the  information  acquired  by  the 
physician  for  the  purpose  of  such  treatment  was  privileged,  but  there 
is  a  strong  dissenting  opinion.  It  seems  to  be  conceded  in  both 
opinions  that  hospital  physicians,  who  attend  such  persons  at  the 
hospital,  cannot  testify  as  to  what  they  learn  while  so  attending 
them.'"  But  in  an  earlier  case  the  same  court  held,  by  a  divided  bench, 
that  a  jail  physician  could  testify  as  to  what  he  had  learned  from  an 
examination  of  the  prisoner  in  jail,'^  and  in  another  recent  case'^  it 
was  held  that  evidence  of  a  physician  and  surgeon  of  the  defendant 
street  railway  company,  who  was  also  an  attending  physician  at  the 
hospital,  and  had  rendered  the  plaintiff  "first  aid"  when  injured,  but 
did  not  treat  him  at  the  hospital  and  did  not  think  the  plaintiff 
recognized  him,  was  erroneously  excluded  as  privileged ;  such  evidence 
relating  to  what  the  plaintiff  had  said  to  the  witness,  in  a  conversation 
at  the  hospital  ten  days  after  the  accident,  as  to  the  accident  and 
how  it  occurred.  So,  when  a  physician  is  sent  by  a  prosecuting  officer 
to  make  a  report  upon  the  sanity  of  a  prisoner,  if  he  does  not  treat 
or  prescribe  for  the  prisoner,  the  communications  of  the  latter  to  the 
physician  are  not  privileged.'^ 

§  636.  Physician  and  patient^ — ^Waiver  of  privilege. — The  patient 
may  waive  the  privilege'*  whenever  he  desires  to  do  so.'^  And  it 
has  been  held  that  a  waiver  may  be  implied.'' 

The  privilege  is  waived  where  the  patient  testifies  as  to  privileged 
matters"  or  calls  the  physician  for  that  purpose."     And  if  a  con- 

™  On  the  other  hand,  if  one  vol-  "  Fraser    v.    Jennison,    42    Mich, 

untarily   goes  to  a  public  hospital  206;    Territory  v.   Corbett,   3  Mont 

where   a   record   Is   regulred   to  be  T.  50. 

kept,  Is  there  not  some  reason  for  "  In  re  Bruendl,  102  Wis.   45,  78 

saying   that   there   is   no   privilege,  N.  W.   169;    Llssak  v.   Crocker  Es- 

or    that    he    waives    his    privilege,  tate  Co.  119  Cal.  442;   51  Pac.  688; 

at  least  so  far  as  the  law  requires  Cramer  v.  Hurt,  154  Mo.  112,  77  Am. 

a  public  record  to  be  kept?  State  752,   55   S.  W.   258. 

"People   V.   Schuyler,   106   N.   Y.  '"State  v.  Depolster,  21  Nev.  107, 

298.     See  also  State  v.  Height,  117  25  Pac.  1000. 

la.  650,  91  N.  W.  935.  "Marx   v.    Manhattan   R.    Co.    56 

'-Griffiths  V.  Metropolitan  St.  R.  Hun  (N.  Y.)  575;  Lane  v.  Boicourt, 

Co.  171  N.  Y.  106,  63  N.  E.  808.  128  Ind.   420,  25  Am.   State  442,  27 

'"People  V.  Sliney,  137  N.  Y.  570,  N.    E.    1111.      See    also    Hlghfill   v. 

33  N.  E.  150;   People  v.  Glover,  71  Missouri  Pac.  R.  Co.  93  Mo.  App. 

Mich.  303,  38  N.  W.  874.     See  also  219. 

State  V.   McCoy,   109  La.   Ann.   682,  '» Thompson  v.  Ish,  99  Mo.  160,  17 

33  So.  730.  Am.  St.  552  and  note,  12  S.  W.  510; 
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versation  between  physician  and  patient  is  held  in  the  presence 
of  third  persons,  whether  ofiBcers  or  indifferent  bystanders,  such 
third  persons  are  not  prohibited  from  testifying  as  to  what  they 
heard.'*  But  a  patient  by  calling  one  physician  does  not  waive 
his  privilege  as  to  another;'"  nor,  it  seems,  is  the  privilege  to 
object  to  what  took  place  at  one  time  waived  by  calling  and  ex- 
amining the  physician  as  to  another  time.*^ 

§  637.  Spiritual  adviser  and  lasrman — ^The  rule. — ^At  common 
law  communications  between  a  spiritual  adviser  and  a  layman  were 
not  privileged,'^  but  statutes  in  many  of  the  state  have  made  them 
so.''  Both  the  statements  of  the  layman  and  the  replies  by  the 
adviser  have  been  held  to  be  privileged  under  these  statutes.'* 

But  it  is  held  that  a  spiritual  adviser  may  disclose  a  confession 
of  a  criminal  when  it  is  "not  made  in  the  course  of  discipline 
enjoined  by  the  church."" 

§  638.    Spiritual  adviser  and  layman — ^Waiver  of  privilege. — The 

privilege  may  be  waived  by  the  person  confessing."    The  spiritual 


Holcoml)  v.  Harris,  166  N.  Y.  257, 
59  N.  E.  820;  Lissak  v.  Crocker  Es- 
tate Co.  119  Cal.  442,  51  Pac.  688. 

"Springer  v.  Byram,  137  Ind.  15, 
36  N.  E.  361.  See  also  House  v. 
House,  61  Mich.  69;  Common- 
wealth V.  Griffin,  110  Mass.  181. 
As  to  waiver  in  application  for  in- 
surance, see  Puller  v.  Knights  of 
Pythias,  129  N.  Car.  318,  40  S.  B. 
65,  85  Am.  St.  744  and  note;  Foley 
V.  Royal  Arcanum,  151  N.  Y.  196, 
45  N.  E.  456,  56  Am.  St.  621;  Hol- 
den  V.  Metropolitan  Life  Ins.  Co. 
165  N.  Y.  13,  58  N.  E.  771. 

'"Citizens'  St.  R.  Co.  v.  Shepherd, 
29  Ind.  App.  412,  65  N.  E.  765; 
Penn,  &c.  Ins.  Co.  v.  Wiler,  100 
Ind.  92;.Mellor  v.  Missouri  Pac.  R. 
Co.  (Mo.)  14  S.  W.  758;  Record 
v.  Village  of  Saratoga  Springs,  46 
Hun  495,  36  N.  Y.  S.  256,  approved 
N.  Y.  646,  24  N.  E.  1102. 

''Barker  v.  Steamship  Co.  91 
Hun  495,    36  N.  Y.  S.  256,  approved 


in  157  N.  Y.  693,  51  N.  E.  1089; 
Hope  v.  Troy,  &c.  R.  Co.  40  Hun 
(N.  Y.)  438.  See  also  City  of  War- 
saw V.  Fisher,  24  Ind.  App.  46,  55 
N.  E.  42;  Williams  v.  Johnson,  112 
Ind.  273,  13  N.  E.  872;  Citizens'  St. 
R.  Co.  V.  Shepherd,  29  Ind.  App. 
412,  65  N.  E.  765. 

'"Rex  V.  Gilham,  1  Moody  186; 
Wheeler  v.  Le  Marchant,  L.  R.  17 
Ch.  D.  675. 

"Dehler  v.  State,  22  Ind.  App. 
383,  53  N.  E.  850;  Winters  v.  Win- 
ters, 102  Iowa  53,  63  Am.  St.  428; 
Dougherty  v.  Metropolitan  L.  Ins. 
Co.  87  Hun  (N.  Y.)  15;  Mutual  Ben. 
L.  Ins.  Co.  V.  Robinson,  19  U.  S. 
App.  266. 

"  Gill  V.  Bouchard,  5  Quebec  Q. 
B.  138. 

''People  V.  Gates,  13  Wend.  (N. 
Y.)  311;  Gillooley  v.  State,  58  Ind. 
182. 

"  Westover  v.  Aetna,  &c.  Co.  99 
N.  Y.  56. 
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adviser  cannot  waive  the  privilege,  but  if  the  person  confessing  calls 
the  adviser  as  a  witness  to  testify  concerning  the  privileged  mat- 
ters, then  the  privilege  is  considered  waived. 

§  639.  State  secrets. — It  has  frequently  been  held  that  matters 
pertaining  to  the  affairs  of  the  state  or  nation,  or  concerning  state 
secrets  are  privileged.^'  And  the  executive  or  heads  of  departments 
are  the  exclusive  judges  as  to  whether  or  not  they  shall  testify 
86  to  these  secrets.** 

Such  evidence  is  excluded  because  it  would  prejudice  the  in- 
terests of  the  public,  and  because  public  safety  is  best  subserved 
by  keeping  out  such  evidence.'* 

In  a  prosecution  against  alleged  smugglers  it  was  held  that  the 
attorneys  for  the  defendant  should  not  be  permitted  to  question  as 
to  the  name  of  the  person  who  gave  the  information  as  to  the 
smuggled  goods.""  And  in  a  ease  of  larceny  the  owner  of  the 
goods  was  excused  from  stating  the  names  of  those  giving  the  infor- 
mation, inducing  him  to  proceed  to  have  certain  persons  indicted."'^ 
But  public  officials  have  been  compelled  to  testify  as  to  whether 
or  not  certain  papers  have  come  to  them  or  into  their  possession 
officially.*" 

And  it  has  been  held  that  in  all  cases  where  the  public  safety  wiU 
not  be  jeopardized  by  the  disclosure  of  the  secrets  the  rule  of  ex- 
clusion should  not  be  applied.*' 

§  640.  Secrets  of  i>etit  jurors. — On  grounds  of  public  policy 
and  for  protection  against  fraud  the  testimony  of  petit  jurors  as 
to  misconduct  on  the  part  of  the  jury  in  reaching  a  verdict  is  not 
admissible.** 

"United    States    v.    Six    Lots    of  Gray  v.  Pertland,  2  S.   &  R.   (Pa.) 

Ground,  1  Woods  (U.  S.)  234;  Gray  23;    In   re   Weeks,   82   Fed.   729. 

v.   Pertland,   2   S.   &   R.    (Pa.),   23;  "Rex  v.  Hardy,  24  How.  St.  Tr. 

Thompson  v.  German  Valley  R.  Co.  808. 

22   N.  J.  Eq.   Ill;    State  v.  Brown,  "'State    v.     Soper,    16    Me.     293; 

2  Marv.  (Del.)  380.  United  States  v.  Moses,  4  Wash.  C. 

»"  Thompson     v.     German    Valley  C.  726. 

R.  Co.  22  N.  J.  Eq.  Ill;  Hartranft's  °=Marbury  v.   Madison,   1  Cr&nch 

Appeal,    85    Pa.    St.    433,    27    Am.  (U.  S.)  137. 

R.  667;   Gugy  v.  Maguire,  13  L.  C.  •' Worthington    v.     Scribner,    109 

R.   33.  Mass.   487. 

'"  Marbury  v.   Madison,  1   Cranch  "  See    collection    of    cases    in    24 

(U.  S.)   137;    Thompson  v.   German  Am.   Dec.   475  and  in  12  Am.  Dec. 

Valley    R.    Co.    22    N.    J.    Bq.    Ill;  142,  and  2  Elliott's  Gen.  Pr.  §  949. 
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And  the  general  rule  is  that  a  petit  juror  can  not' he  called  to 
impeach  the  verdict  rendered  hy  the  Jury  of  which  he  was  a  member, 
nor  can  he  give  evidence  voluntarily  of  this  without  being  called 
for  that  particular  purpose.'" 

But  it  is  generally  held  that  a  petit  juror  may  be  heard  to  sup- 
port a  verdict  in  which  he  took  part,  or  to  show  himself  to  be  free 
from  any  misconduct  in.  its  rendition.*" 

The  general  rule,  it  seems,  does  not  prevent  a  petit  juror  from  show- 
ing his  own  acts  which  took  place  while  he  was  not  with  the  other 
jurors,"  nor  does  it  prevent  him  from  testifying  as  to  what  evi- 
dence was  produced  on  a  trial  where  he  was  a  member  of  the  jury."* 

§  641.  Secrets  of  grsLui  jurors. — The  rule. — At  common  law  a 
grand  juror  could  not,  ordinarily,  become  a  witness  as  to  facts 
occurring  or  testified  to  in  the  sessions  of  the  grand  jury,  but  by 
modern  statutes  this  disability  has  been  removed  to  some  extent. 
These  statutes  show  that  such  testimony  is  admitted  generally  in 
at  least  two  classes  of  eases,  namely,  in  certain  cases  to  ascertain 
whether  or  not  the  testimony  of  a  witness  is  consistent  with  his  tes- 
timony given  before  the  court,  and  in  certain  cases  where  a  witness 
is  being  tried  on  a  charge  of  perjury  against  him.°° 

§  642.  Secrets  of  grand  jurors — ^Limitations  and  qualifications  of 
the  rule. — The  testimony  of  a  grand  juror  cannot  be  introduced 
to  impeach   the  indictment,^""   nor   can  it  be   introduced   to    show 

"Williams  v.  Montgomery,  60  N.         >» People  v.  Lauder,  82  Mich.  109, 

Y.   648;    Bridgewater   v.    Plymouth,  132,  46  N.  W.   956;    State  v.   Rags- 

97    Mass.    382;    Slantey   v.    Suther-  dale,    59    Mo.    App.    590;    State    v. 

land,  54  Ind.  339;  Gardner  v.  Minea,  Moran,    15    Ore.    262,    14   Pac.    419; 

47  Minn.  295,  50  N.  W.  199;  Luft  v.  State   v.   Benner,   64   Me.   267,   278; 

Lingane,  17  R.  I.  420,  22  Atl.  942;  Clark  v.  Field,  12  Vt.  485;  Granger 

Carpenter  v.  Willey,  65  Vt.  168,  26  v.    Warrington,    8    III.    299;    People 

Atl.  488;   Vaise  v.  Delaval,  1  T.  R.  v.  Northey,  77  Cal.  618,  19  Pac.  865; 

11.  People   V.    Reggel,    8   Utah,    21,    28 

"Clement   v.    Spear,   56   Vt.    401;  Pac.   955. 
Peck  v.   Brewer,   48  111.   54;    Obear         '""Shoop   v.    People,    45    111.    App. 

V.  Gray,  68  Ga.  182;  Jones  v.  State,  110;    State   v.   Davis,   41   Iowa  311; 

89  Ind.  82,  85;   State  v.  Cartwright,  State  v.   Baker,   20   Mo.   338;    State 

20  W.  Va.  32.  v.    Oxford,    30    Tex.    428;    State    v. 

"  Heffron  v.  Gallupe,  55  Me.  563.  Fasset,  16  Conn.  457;   State  v.  Bee- 

"  Hewitt    V.    Chapman,    49    Mich,  be,  17  Minn.  241. 
4. 
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how  he  or  any  grand  juror  voted  or  why  they  so  voted.^"^  Neither 
can  opinions  expressed  in  the  jury  room  be  testified  to.^"^ 

A  grand  juror,  however,  may  testify  in  a  proper  case  as  to  a 
confession  voluntarily  made  before  a  grand  jury;^"^  he  may  give 
evidence  in  support  of  an  indictment;^"*  and  in  civil  cases  he  may 
generally  give  evidence,  subject  to  the  limitations  of  not  disclos- 
ing'how  the  jurors  voted  and  what  opinions  they  expressed.^"^ 

There  is  a  marked  conflict  of  authority  as  to  whether  grand 
jurors  may  give  evidence  as  to  the  number  who  concurred  in  an 
indictment.  Many  jurisdictions  hold  that  the  certificate  from  the 
foreman  of  the  grand  jury  can  be  gone  back  of,'^"'  while  an  al- 
most equal  number  of  the  courts  hold  that  it  is  not  proper  to 
receive  any  such  testimony  from  a  grand  Juror,  the  certificate  of 
the  foreman  being  conclusive.^*" 

It  is  generaly  held  that  grand  jurors  may  testify  after  the  object 
of  secrecy  has  been  accomplished  in  cases  in  which  it  would  further 
the  ends  of  justice.^"' 

The  trial  judge  has  a  large  discretionary  power  in  determining 
whether  or  not  such  evidence  of  a  grand  juror  may  be  received.^"" 

The  rule  as  to  secrets  of  grand  jurors  is  generally  the  same  as 

'"Jenkins   v.    State,   35   Fla.    737,  v.    Twitchell,    1   Brews.    (Pa.)    551; 

48  Am.  St.  267;  Blbin  v.  Wilson,  33  State  v.  Symonds,  36  Me.  128;  Ter- 

Md.  135;  Commonwealth  v.  Hill,  11  ritory  v.  Hart,  7  Mont.  42. 

Cush.    (Mass.)    137;    State  v.   John-  »' Simms    v.    State,    60    Ga.    145; 

son,   115  Mo.   480.  Gitchell  v.   People,  146   111.   175,  37 

"'See  case   note   101   supra.  Am.  St.  147;  Creek  v.  State,  24  Ind. 

"'Hinshaw  v.  State,  147  Ind.  334.  151;   State  v.  Beehe,  17  Minn.  241; 

47  N.  E.   157;    People  v.   Reggel,   8  State   v.    Mewherter,    46    Iowa    88; 

Utah  21,  28  Pac.  955;  United  States  Watts   v.   Territory,    1   Wash.    Ter. 

T.  Negro  Charles,  2  Cranch  (C.  C.)  409;   State  v.  Hamlin,  47  Conn.  95, 

76;    State  v.  Broughton,   7  Ired.  L.  114;   State  v.  Oxford,  30  Tex.  428. 

(N.  Car.)   96,  45  Am.  Dec.  507.  "'Hinshaw  v.  State,  147  Ind.  334, 

'"Simms  v.  State,  60  Ga.  145;  Ex  47   N.   E.    157;    Jones   v.   Turpin,  6 

parte  Schmidt,  71  Cal.  212,  12  Pac.  Heisk.  (Tenn.)  181;  Hunter  v.  Ran- 

55.  dall,  69  Me.  183;   State  v.  Brough- 

""Burdick  v.   Hunt,   43   Ind.   381;  ton,  7  Ired.  L.  (N.  Car.)  96,  45  Am. 

Sands   v.   Rohison,   12   Smed.   &  M.  Dec.    507;    United    States    v.    Klrk- 

(Miss.)     704,     51     Am.     Dec.     132;  wood,  5  Utah  123,  13  Pac.  234. 

Kirk  &  Son  v.  Garrett,  84  Md.  383.  ™  Sands  v.  Rohison,  12  Smed.  & 

""State    v.    Horton,    63   N.    Car.  M.    (Miss.)    704,   51   Am.   Dec.   132; 

595;  Sparrenberger  v.  State,  53  Ala.  Jenkins  v.  State,  35  Fla.  737,  48  Am. 

481,   25  Am.   Dec.   643;    ShattucK  v.  St.  267,  18  So.  182. 
State,  11  Ind.  473;   Commonwealth 
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to  prosecuting  attorneys,""  clerks"^  of  grand  juries,  and  witnesses^^" 
before  grand  juries. 

§  643.  Judges. — The  rule  at  common  law  made  communications 
concerning  matters  occurring  before  a  judge  in  court  privileged.^^' 
This  was  based  on  grounds  of  public  policy.^^*  The  modem  decisions 
have  made  a  few  slight  changes  in  the  arbitrary  rule  of  the  common 
law. 

A  judge's  notes  or  minutes  of  a  proceeding  have  been  held  ad- 
missible as  good  evidence^^°  in  a  proper  case.  So  it  has  been  held 
that  a  judicial  officer  is  competent  to  verify  his  minutes  so  as  to 
prove  the  testimony  of  a  witness^^'  and  the  proceedings  in  the 
case.^^' 

So  in  certain  cases  where  the  issues  were  ambiguous  and  com- 
plicated the  judge  may  testify  as  to  what  were  the  real  matters 
in  issue  in  a  cause  tried  before  him;^^*  and  in  an  action  on  a  for- 
feited recognizance  the  judge  was  held  competent  to  testify  that 
a  final  adjournment  was  had  before  the  defendant  was  called  or 
the  forfeiture  taken.^^® 

And  it  has  been  decided  that  if  the  judge  does  not  insist  on 
the  right  it  is  no  ground  of  exception  to  admit  his  testimony.^^" 

§  644.  Arbitrators. — Arbitrators  cannot,  ordinarily,  show  by  parol 
evidence  that  an  award  is  not  what  it  purports  to  be — that  is  an 
arbitrator  cannot,  ordinarily,  be  introduced  as  a  witness  for  the 
purpose  of  impeaching  the  award.^^'^ 

"° Knott  V.  Sargent,  125  Mass.  95;  ""Welcome  v.  Batchelder,  23  Me. 

State  v.   Johnson,   115   Mo.   480,   22  85;  Zitske  v.  Goldberg,  38  Wis.  216. 

S.  W.  463;  Jenkins  v.  State,  35  Fla.  "'Hibbs  v.  Blair,  14  Pa.  St.  413; 

737,    48    Am.    St.    267,    18    So.    182;  McGrath     v.     Seagrave,     2     Allen 

State  v.  Van  Buskirk,  59  Ind.  384.  (Mass.)  443.    See  also  State  v.  Hind- 

"' People  V.  Lauder,  82  Mich.  109,  man,  159  Ind.  586,  65  N.  B.  911. 

132,  46  N.  W.  956;  People  v.  Thomp-  "'Doty  v.  Brown,  4  N.  Y.  71,  53 

son,  122  Mich.  411,  81  N.  W.  344.  Am.  Dec.  350;  Taylor  v.  Larkin,  12 

"'See  cases  in  note  111  supra.  Mo.  103,  49  Am.  Dec.  119;   Supplies 

"'  Regina  v.  Gozard,  8  Car.  &  P.  v.  Cannon,  44  Conn.  424. 

911,  595;   Agan  v.  Hey,  30  Hun  (N.  "'State  v.  Hindman,  159  Ind.  586, 

Y.)  591.  65  N.  B.  911. 

'"Welcome  v.  Batchelder,  23  Me.  ""Welcome  v.  Batchelder,  23  Me. 

85.  85. 

"»Ex  parte   Gillebrand,   L.  R.   10  "' Doke   v.    James,    4   N.    Y.    567; 

Ch.    52.  Campbell   v.   Western,   3  Paige   (N. 
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He  may,  however,  be  called,  in  a  proper  case,  to  uphold  the 
award^^*   and   give   evidence   as   to   vfhen   the   award   was   made.*** 

It  has  also  been  held  that  he  may  give  testimony  as  to  what 
was  the  subject  matter  or  issue  concerning  which  the  award  was 
made.*^* 

§  645.  Miscellaneous — The  rule  as  to  privileged  communications 
does  not  extend  to  confidential  friends,^^°  clerks*^"  or  bankers.**' 

And  except  in  cases  of  professional  privileged  communications 
no  communication  which  is  necessary  or  important  for  a  convic- 
tion or  acquittal  of  an  accused  is  privileged  unless  some  principle 
of  public  policy  intervenes.*"* 

In  criminal  prosecutions,  however,  the  name  of  an  informer  may 
usually  be  withheld,  and  a  witness  need  not  answer  whether  or  not 
he  gave  the  information.*"" 

In  a  criminal  case  it  has  been  held  that  an  operator  who  received 
or  sent  telegrams  is  not  privileged  to  refuse  to  give  evidence  as  to 
what  a  message  sent  or  received  by  him  contained.*^"  And  this 
has  been  held  to  be  the  rule  generally  as  to  telegraphic  messages.*'* 

§  646.  Offers  of  compromise. — The  law  is  inclined  to  encourage 
the  compromise  or  settlement  of  disputed  claims  and  controversies, 
and  offers  to  compromise,  or  negotiations  to  that  end,  are  generally 
so  far  privileged  that  they  cannot  be  shown  in  evidence  over  objec- 
tion.*°"     One  may  "buy  his  peace,"  and  the  general  rule  is  that  no 

Y.)  124;  Dater  v.  Wellington,  1  Hill  Woods   v.   Miller,   55   Iowa    168,   39 

(N.  Y.)  319;  Claycomb  v.  Butler,  36  Am.  R.  170. 

111.  100;  Chapman  v.  Ewlng,  78  Ala,  ''"Oliver    v.    Pate,    43    Ind.    132; 

403;  Overby  v.  Thrasher,  47  Ga.  10.  Vogel   v.    Gruaz,   110   U.    S.   311,    4 

But    see   Levin   v.    Lancashire   Ins.  Sup.      Ct.      12;      Worthington     r. 

Co.  66  Minn.  138,  68  N.  W.  85;  King  Scribner,  109  Mass.  487,  12  Am.  R. 

v.  Armstrong,  25  Ga.  264.  736;   State  v.  Soper,  16  Me.  298,  33 

""Ellison    V.    Weathers,    78    Mo.  Am.    Dec.    665;    State   v.    Brown,   2 

115;  Stone  v.  Atwood,  28  111.  30.  Marv.    (Del.)    380. 

^'  Woodbury  v.  Northy,  3  Me.  85,  ""  State  v.  Litchfield.,  58  Me.  267. 

4  Am.  Dec.  214.  "'  United    States    v.    Babcock,    3 

"•Briggs  v.   Smith,  20  Barb.    (N.  Dill.   (U.  S.)   566;   Woods  v.  Miller, 

Y.)  409.  55    Iowa    168,    39   Am.    R.    170;    Ex 

>"Cox  V.   Montague,  78  Fed.   845.  parte  Brown,  72  Mo.  83,  37  Am.  R. 

'"•Webb  V.  Smith,  1  C.  &  P.  337.  426;  People  v.  Webb,  5  N.  Y.  S.  855; 

'"Loyd  V.   Freshfield,  2   C.   &  P.  National  Bank  v.  National  Bank,  T 

325.  W.  Va.  544. 

"■State  V.  Litchfield,  58  Me.  267;  "-State  v.  Lavin,  80  la.  555,  46  N. 
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[§  647. 


ofiEer  by  way  of  compromise  is  admissible  as  an  admission  in.  a  civil 
action  if  it  was  plainly  an  offer  of  compromise  made  imder-such  cir- 
cumstances that  it  may  reasonably  be  inferred  that  it  was  practically 
agreed  that  it  should'  not  be  used  in  evidence.^''  But  admissions 
of  independent  facts,  not  made  with  a  view  to  compromise,  al- 
though made  during  the  negotiations,  are  not  so  privileged.^^*  If 
an  offer  to  pay  money  by  way  of  compromise  is  admitted,  it  is  open 
to  explanation,  no  matter  whether  it  was  by  letter  or  by  oral  com- 
munication.^^^ 

§  647.  Indeceat  evidence. — It  is  said  that  there  is  another  species 
of  evidence  which  is  excluded  on  grounds  of  public  policy,  "namely, 
that  which  is  indecent,  or  offensive  to  public  morals,  or  injurious 
to  the  feelings  of  third  persons,  the  parties  themselves  having  no 
interest  in  the  matter,  except  what  they  have  impertinently  and 
voluntarily  created."^^*  But  while  the  trial  court,  in  its  discre- 
tion, may  doubtless  largely  control  and  regulate  the  manner  of  re- 
ceiving such  evidence,  it  is  difBcult  to  imagine  a  case  in  which  evi- 
dence  that   is    relevant,    and    otherwise   proper,    should   be   uncon- 

i«  Murray  v.  Coster,  4  Cow.  (N. 
Y.)  617;  Sanborn  v.  Neilson,  4  N. 
H.    501;     Hartford    Bridge    Co.    v. 


"W.  553,  554;  Montgomery  v.  Allen, 
84  Mich.  656.  48  N.  W.  153;  Patrick 
V.  Crowe,  15  Colo.  543,  25  Pac.  985; 
Felbleman  v.  Manchester,  &c.  Co. 
108  Ala.  180,  19  So.  540;  Dailey  v. 
Coons,  64  Ind.  545;  Chicago,  &c.  K. 
Co.  V.  Catholic  Bishop,  119  111.  525, 
10  N.  E.  372;  Walker  v.  Wilsher,  L. 
R.  23  Q.  B.  D.  335;  ante  §  240. 

'^  Home  Ins.  Co.  v.  Baltimore, 
&c.  Co.  93  U.  S.  527;  West  v.  Smith, 
103  U.  S.  263,  273;  Smith  v.  Satter- 
lee,  130  N.  Y.  677,  29  N.  E.  225; 
Paddock  v.  Forrester,  3  M.  &  G. 
903,  918.  But  see  Brice  v.  Bauer, 
108  N.  Y.  428,  in  which  it  is  Inti- 
mated that  the. offer  to  be  excluded, 
must  be  made  without  prejudice, 
and  there  are  intimations  to  the 
same  effect  in  other  cases.  But  the 
prevailing  rule  now  is  that  if  it 
was  made  as  a  compromise  offer,  it 
is  not  necessary  that  it  should  be 
expressly  stated  that  it  is  to  be 
"without  prejudice."  See  general- 
ly, ante  §  240. 


Granger,  4  Conn.  142;  Gerrish  v. 
Sweetzer,  4  Pick.  (Mass.)  374; 
Waldridge  v.  Kennison,  1  Bsp.  143. 
See  also  Kurtz  &  Co.  v.  Spence,  57 
L.  J.  Ch.  238.  See  also  Taylor  v. 
Bay  City  St.  R.  Co.  101  Mich.  140, 
59  N.  W.  447;  Hood  v.  Tyner,  3  Ind. 
App.  51,  28  N.  E.  1033;  Person  v. 
Bowe,  79  Minn.  238,  82  N.  W.  480; 
Cochran  v.  Baker,  34  Ore.  555,  56 
Pac.  641.  But  compare  Kirstead 
y.  Brown,  23  Neb.  595,  37  N.  W. 
See  ante  §  240. 

'»»West  V.  Smith,  101  U.  S.  263, 
273;  Gerrish  v.  Sweetzer,  4  Pick. 
(Mass.)  374;  Hartford  Bridge  Co. 
V.  Granger,  4  Conn.  142,  148. 

"« Greenl.  Ev.  §  253.  See  also  Da 
Costa  V.  Jones,  2  Cowp.  729;  Ditch- 
burn  v.  Goldsmith,  4  Campb.  152; 
Kern  v.  Bridwell,  119  Ind.  226,  21 
N.  B.  664. 
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ditionally  excluded  merely  because  it  might  be  considered  indecent. 
There  are  cases,  however,  in  which  some  courts  have  refused  to 
compel  a  repulsive  or  immodest  exhibition  and  exposure  of  the 
body,  especially  where  it  was  unnecessary  or  not  important  that 
there  should  be  such  an  exhibition.^''  And  there  is  one  rule  that 
is  usually  considered  as  falling  under  this  head,  namely,  the  rule 
that  husband  and  wife  living  together  in  wedlock  shall  not  testify 
that  they  had  no  sexual  intercourse,  so  as  to  illegitimatize  oil- 
spring.^'^  This  rule  is  based  on  public  policy,  and  the  evidence  is 
excluded  for  that  reason,  and  not  merely  because  the  evidence 
is  indecent. 

"'See    Brown    v.     Swineford,   44  Page,    29   Pa.    St.    420;    Shuman   v. 

Wis.  282;  Knowles  v.  Crampton,  55  Shuman,  83  Wis.  250,  53  N.  W.  455; 

Conn.    336,    11    Atl.    593;    Kern    v.  Simon  v.  State,  31  Tex.  Cr.  App.  186, 

Bridwell,    119    Ind.    226,    21    N.    B.  199,  20  S.  W.  399;  Scanlon  v.  Walshe 

664.     See  also  Union  Pac.  R.  Co.  v.  81    Md.     118,    31    Atl.    498;     Good- 

Botsford,  141  U.  S.  250,  11  Sup.  Ct.  right   v.    Moss,    2    Cowp.    591,    594; 

1001;  Sioux  City,  fee.  R.  Co.  v.  Fin-  Cope   v.    Cope,   1   M.    &   Rob.    269; 

layson,  16  Neb.   578,  20  N.  W.  860,  Rex  v.  Kea,  11  East  132  ;  ante  §  124, 

49  Am.  R.  724.  note  267,    But  see  State  v.  McDow- 

"*  Chamberlain   v.   People,   23   N.  ell,  101  N.  Car.  734,  7  S.  B.  785. 
Y.  85,  80  Am.  Dec.  255;  Dennison  t. 
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Agreements  in  consideration 
of  marriage. 

Agreements    not    to    be    per- 
formed within  a  year. 
Interests  in  lands. 
Interests      in      lands — Things 
annexed  to  freehold. 
Sale  of  goods. 
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goods. 

The  memorandum. 
No    particular   form   of   writ- 
ing required. 
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Change  of  contract  by  parol. 
Reformation — Specific  perfor- 
mance— ^Part    performance. 


§  648.  Generally. — ^There  axe  statutes  in  England  and  in  this  coun- 
try requiring  certain  transactions  to  be  in  writing,  or  to  be  evidenced 
thereby.  The  most  important  of  these  is  the  Statute  of  Frauds. 
The  original  statute  has  been  changed  somewhat  in  England  and 
the  provisions  are  somewhat  different  in  different  states  in  this 
country,  but  they  are  all  based  in  the  main  on  the  old  Statute  of 
Frauds.  It  is  not  our  purpose  to  consider  the  history  or  policy  of 
the  Statute  of  Frauds,  nor,  indeed,  to  attempt  to  cover  the  subject" 
in  detail.  No  work  on  Evidence  could,  within  reasonable  limits, 
fully  treat  of  the  Statute  of  Frauds,  and,  indeed,  it  is  a  subject 
that  does  not  clearly  come  within  the  scope  of  a  work  on  Evidence. 
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Some  consideration,  however,  is  usually  given  to  the  statute  in 
such  works,  and  it  has  seemed  advisable  to  devote  a  chapter  to  the 
subject.  But  no  attempt  will  be  made,  either  to  treat  the  statute 
in  detail,  or  to  cite  all  the  authorities  on  every  question  that  is 
considered.  Eeference  will  be  made  to  leading  English  cases  con- 
struing and  determining  the  efEect  of  the  original  statute,  rather 
than  to  American  decisions  under  particular  statutes,  but  a  sufficient 
number  of  the  American,  decisions  will  be  cited  upon  important  phases 
of  the  subject,  and  leading  articles  and  annotations  in  some  of  the 
magazines  and  reports  will  be  referred  to,  so  that  one  desiring  fuller 
information  may  thus  be  enabled  to  obtain  it. 

§  649.  Statute  affects  remedy. — Some  provisions  of  some  of  the 
statutes  may  make  oral  agreements  within  their  scope  entirely  void, 
or  at  least  voidable,  and  there  are  certain  provisions  of  the  original 
statute  that  have  been  said  in  a  few  cases  to  have  the  effect  of  making 
such  oral  contracts  void.  But  the  general  rule  is  that  the  statute 
affects  merely  the  remedy  and  does  not  render  the  agreement  abso- 
lutely void,  but  simply  prevents  its  enforcement  and  refuses  damages 
for  its  breach.^  Indeed,  it  is  said,  perhaps  too  strongly,  however, 
that  the  statute  does  not  in  any  way  affect  the  substance  or  in- 
gredients of  contracts,  but  simply  prescribes  as  a  rule  of  evidence 
that,  in  all  cases  where  they  are  sought  to  be  enforced,  oral  proof  of 
them  shall  not  be  received.'' 

§  650.  Befense  of  statute  is  personal. — The  defense  of  the  Statute 
of  Frauds  is  a  personal  one,  and  can  only  be  made  by  parties  or 
privies.'  Thus,  an  execution  creditor  cannot  question  a  good  faith 
sale  of  property  by  hi»  debtor  merely  because  such  contract  of  sale  is 

'  Lowman  v.  Sheets,  124  Ind.  416,  '  Browne  St.   Fr.    §   115. 
24  N.  E.  351;  Collins  v.  Thayer,  74  "Ames  v.  Jackson,  115  Mass.  508; 
111.  138;  Chicago,  &c.  Co.  v.  Davis,  Morrison   v.    Collier,    79    Ind.   417; 
&c.  Co.   129  111.  318,  25  N.  E.   669;  Dixon   v.   Duke,   85   Ind.   434;    Chi- 
Townsend  v.  Hargreaves,  118  Mass.  cago,  &c.  Co.  v.  Kinzie,  49  111.  289; 
325;    Magee   v.   Blankenshlp,   95   N.  Mitchell  v.   King,   77  111.   462;    Els- 
Car.  563;  Pinkham  v.  Mattox,  53  N.  ley   v.    Malchow,    9   Neb.    174;    Bo- 
H.  600;  McCuev.  Smith,  9  Minn.  252;  hannon  v.  Pace,  6  Dana  (Ky.)  194; 
Phillips  V.  Ocmulgee  Mills,  55  Ga.  Benton  v.  Pratt,  2  Wend.   (N.  Y.) 
633;   Bracegirdle  v.  Heald,   1  B  &  385;  Huntley  v.  Huntley,  114  U.  S. 
Aid.  722,  727;  Souch  v.  Strawbridge,  394,  5  Sup.  Ct.  884. 
2  C.  B.  808,  814;  Britain  v.  Rossiter, 
11   Q.    B.    Div.    123;    Sweet  v.   Lee, 
4  Scott  N.  R.  77,  90. 


753 


LAW  OF   FOEUM   GOVERNS. 


[§  651 


not  evidenced  as  the  Statute  of  Frauds  requires.*    And  a  party,  though 
otherwise  entitled  to  the  protection  of  the  statute,  may  waive  it.° 

§  651.  Conflict  of  laws — Law  of  foium. — As  the  Statute  of  Frauds 
is  usually  held  to  effect  merely  the  remedy,  it  would  seem  that  the 
law  of  the  forum  governs,  at  least  unless  the  contract  relates  to  realty, 
and  that  if  a  statute  of  a  state  in  which  an  action  is  brought  pro- 
hibits the  enforcement  of  the  contract  on  which  the  action  js  based, 
that  statute  will  be  applied,  and  if  properly  invoked,  will  defeat  the 
action,  notwithstanding  the  fact  that  the  contract  may  have  been 
good  in  the  state  in  which   it  was   made.'     There   are,  however, 


'Dixon  v.  Duke,  85  Ind.  434.  See 
also  Wright  v.  Jones,  105  Ind.  17. 

'Cahill  V.  Bigelow,  18  Pick. 
(Mass.)  369;  St.  Louis,  &c.  R.  Co. 
V.  Clark,  121  Mo.  161,  195,  26  L.  R. 
A.  751,  note  in  78  Am.  St.  648,  et 
seq;  Browne  Stat.  Pr.  §  135,  p.  189. 

'Leroux  v.  Brown,  12  C.  B.  801, 
14  Eng.  L.  &  Eq.  247,  74  E.  C.  L. 
801;  Buhl  V.  Stephens,  84  Fed.  922; 
Heaton  v.  Eldridge,  56  Ohio  St. 
87,  46  N.  E.  638,  60  Am.  St.  737, 
36  L.  R.  A.  817;  Emery  v.  Bur- 
bank,  163  Mass.  326,  39  N.  E.  1026, 
47   Am.   St.   456. 

"It  may  be  considered  as  set- 
tled that  whatever  relates  to  the 
remedy,  and  constitutes  a  part  of 
the  procedure,  is  determined  by 
the  law  of  the  forum;  but  whatever 
goes  to  the  substance  of  the  obli- 
gation, and  affects  the  rights  of 
the  parties  growing  out  of  the  con- 
tract itself,  or  inhering  in  it,  is 
governed  by  the  lex  loci  contractus. 
The  provision  of  our  statute  is  cop- 
ied from  the  fifth  clause  of  the 
fourth  section  of  the  English  stat- 
ute of  frauds  (29  Car.  II.  c.  3), 
and  in  the  case  of  Leroux  v.  Brown, 
12  C.  B.  801,  where  the  precise 
question  now  involved  arose,  it  was 


held,  upon  great  consideration,  that 
this  clause  of  the  statute  affected 
the  remedy  only.  A  recovery  was 
denied  in  an  action  upon  an  oral 
contract  not  to  be  performed  with- 
in a  year,  which  was  made  in 
France,  where  it  was  capable  of 
proof  by  parol  evidence.  The  doc- 
trine established  by  this  case  has 
been  uniformly  adhered  to  by  the 
English  courts,  and  has  been  fol- 
lowed or  cited  with  approbation 
by  many  American  courts,  and  it 
has  met  with  the  general  approval 
of  text  writers.  The  case  of  Le- 
roux V.  Brown,  supra,  has  been 
criticised  somewhat  on  the  dis- 
tinction there  drawn  between  the 
fourth  and  seventeenth  sections  of 
the  statute,  to  the  point  that  the 
former  section  related  to  the  rem- 
edy and  the  latter  to  the  obliga- 
tion or  validity  of  the  contract. 
This  distinction  has  not  met  with 
general  approval,  and  it  has  been 
held  in  some  of  the  later  cases  that 
both  sections  relate  to  the  remedy. 
Leroux  v.  Brown  is  cited  with  ap- 
proval by  the  supreme  court  in 
Pritchard  v.  Norton,  106  U.  S.  124, 
134,  1  Sup.  Ct.  102."  Buhl  v.  Ste- 
phens,   84    Fed.    922,    925. 
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authorities  to  the  contrary/  but  in  most  of  them  the  contract  related 
to  realty. 

§  652.  How  statute  must  be  invoked. — There  is  much  conflict 
among  the  authorities  as  to  the  manner  in  which  the  statute  should 
be  pleaded  or  taken  advantage  of.  The  better  rule  seems  to  be  that  it 
may  be  invoked  under  a  general  denial/  as  well  as  by  specially  plead- 
ing it,  but  if  the  fact  of  the  agreement  is  admitted,  while  this  does 
not  dispense  with  the  writing  required  by  the  statute  if  the  statute 
is  at  the  same  time  properly  relied  upon,  yet  the  weight  of  authority 
seems  to  be  to  the  effect  that  in  such  a  case  the  statute  must  be 
pleaded."  So,  many  authorities  hold  that  while  the  statute  may  be 
relied  on  under  the  general  denial  yet  there  is  a  waiver  if  oral 
evidence  of  the  alleged  contract  is  permitted  to  be  given  without 
objection,  and  that  the  proper  way  in  which  to  raise  the  question 
where  there  is  only  a  general  denial,  is  to  object  to  evidence  offered 
in  violation  of  the  statute  when  it  is  offered.^"  But  the  authorities 
are  not  entirely  harmonious,  and  it  seems  to  us  that  there  is  good 
reason  for  holding  that  oral  evidence,  whether  objected  to  when  of- 
fered or  not,  is  insufficient  to  support  a  recovery  on  a  contract  re- 
quired by  the  Statute  of  Frauds  to  be  in  writing,  at  least  where  the 
contract  is  declared  on  as  a  written  contract.^^ 

'Cochran   v.    Ward,    5    Ind.    App.  5  Atl.  479,  and  note  in  78  Am.  St. 

89,  29  N.  E.  795;   Low  v.  Andrews,  657. 

&c.   Co.   1  Story   (U.  S.)   38;    Smith         "Crough  v.  Nurgei  44  N.  Y.  App. 

V.     Burnham,     3     Sumn.      (U.    S.)  Div.   19,   60  N.   Y.   S.    395,   affirmed 

435;   Miller  v.  "Wilson,  146  111.  523,  in   168   N.   Y.    657,   61   N.   B.    1128; 

34  N.  E.  1111,  37  Am.  St.  186;   Gib-  Miller  v.  Harper,  63  Mo.  App.  293; 

son   V.   Holland,   L.   R.   1   C.   P.   1;  Clement  v.   Gill,   59   Mo.   App.  482; 

Kling     V.     Fries,     33     Mich.     276;  Williams-Hay  ward      Shoe     Co.     v. 

Houghtaling    v.    Ball,    19    Mo.    84;  Brooks,   9   Wyo.   424,    64   Pac.   342; 

Anderson      v.      May,      10      Heisk.  Montgomery  v.  Edwards,  46  Vt.  151, 

(Tenn.)     84.      See    also  Wilson    v.  14  Am.  R.  618;    Cosand  v.  Bunker, 

Lewiston   Mill   Co.    150   N.    Y.    314,  2  S.  Dak.  294,  50  N.  W.  84.    See  also 

44  N.  E.  959,  55  Am.  St.  680;  Scudder  Nuney  v.  Morgan,  77  Cal.  427,  and 

V.    Bank,    91    U.   S.    406;    Wolf  v.  note  in  78  Am.  St.  654,  655. 
Burke,  18  Colo.  264,  32  Pac.  427,  19         "See  Braner  v.  Oceanic,  &c.  Co. 

L.   R.   A.   792,   and   note.  (N.  Y.)  70  N.  E.  863;  Wynn  v.  Gar- 

»See  Williams-Hay  ward  Shoe  Co.  land,   19   Ark.   23;    Dixon   v.   Duke, 

V.  Brooks,  9  Wyo.  424,  64  Pac.  342,  85   Ind.   434;    Thomas   v.   Churchill, 

343,    344,    and    numerous    authori-  48  Neb.  266,  67  N.  W.  182;  Benedict 

ties  cited;   also  note  in  78  Am.  St.  v.  Bird,  103  la.  612,  72  N.  W.  768; 

648-657.  Browne  St.  Fr.  §   515. 

■  Batten    V.    Matot,    58    Vt.    271, 
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§  653.  Leases  and  interests  in  lands. — By  the  provisions  of  sections 
one  and  two  of  the  Statute  of  Frauds,  all  leases,  estates,  and  in- 
terests in  lands,^^  created  by  livery  and  seisin  only,  that  is  by  mere 
matter  in  pais,  without  deed,^'  or  by  parol  and  not  put  in  writing, 
and  signed  by  the  parties  creating  the  same,  or  their  agents  duly 
authorized  in  writing,^*  have  only  the  force  and  effect  of  estates  at 
will;  except  leases  for  terms  not  exceeding  three  years  at  a  rent 
amounting  to  two-thirds  of  the  improved  value.  It  seems,  says  Judge 
Taylor,  though  the  point  is  not  wholly  free  from  doubt,  that  the 
statute  is  not  applicable  to  demises  under  seal.^"  It  has  been  said  that 
the  tenancy  described  as  "an  estate  at  will,"  must  be  understood  as 
a  tenancy  from  year  to  year;^°  but  this  is  not  strictly  accurate, 
since  a  party  who  enters  under  an  agreement  void  by  the  statute  is, 
in  point  of  law,  tenant  at  will  at  first,  though  he  may  be  converted 
into  a  tenant  from  year  to  year,  as  soon  as  a  rent  measured  by  the 
year,  or  portions  of  it,  has  been  paid  and  accepted.^^  In  both  charac- 
ters he  will  be  subject  to  such  of  the  terms  of  the  agreement  as  are 
not  inconsistent  with  the  species  of  tenancy  which  the  law,  under 
the  circumstances,  creates.'* 


"'Prior  to  January  1,  1845,  when 
7  &  8  V.  c.  76,  came  into  opera- 
tion, some  of  these  could  be  crea- 
ted by  parol. 

"See  Cooch  v.  GOodman,  2  Q.  B. 
580;  2  G.  &  D.  159;  6  Jur.  779. 

"See,  to  the  the  effect  that  a 
deed  is  sufficient  if  the  grantor's 
signature  is  written  in  his  presence 
and  by  his  direction,  Jackson  v. 
Murray,  5  T.  B.  Mon.  (Ky.)  189, 
17  Am.  Dec.  53,  and  note;  Browne 
Stat.  Frauds,  §  12b. 

'°  Aveline  v.  Whisson,  4  M.  & 
Gr.  801,  12  L,.  J.  C.  P.  158;  Shep. 
Touch.  56,  n.  24;  Cooch  v.  Goodman, 
2  Q.  B.  580;  Cherry  v.  Heming,  4 
Ex.  631,  19  L.  J.  Ex.  63;  contra, 
2   Blackstone's   Comm.    306. 

"Clayton  v.  Blakey,  8  T.  R.  3,  4 
Rev.  R.  575,  2  Smith  L.  C.  118; 
Berrey  v.  Lindley,  3  M.  &  G.  498, 
512,  4  Scott  N.  R.  61,  5  Jur.  1061, 
11  L.   J.   C.   P.  27. 


"Richardson  v.  GifEord,  1  A.  B. 
52,  3  Smith  L.  C.  110.  See  also 
Camden  v.  Batterbury,  5  C.  B.  N. 
S.  808,  817;  Anderson  v.  Prindle, 
23  Wend.  (N.  Y.)  616;  Barlow  v. 
Wainwright,  22  Vt.  88. 

"Berrey  v.  Lindley,  3  M.  &  G. 
512,  4  Scott  N.  R.  61,  5  Jur.  1061, 
11  L.  J.  C.  P.  27;  Doe  v.  Bell,  5  T. 
R.  471,  2  R.  R.  642;  Arden  v.  Sulli- 
van, 14  Q.  B.  832,  19  L.  J.  Q.  B. 
268,  14  Jur.  712.  See  Tooker  v. 
Smith,  1  H.  &  N.  732;  Richard- 
son V.  Gifford,  1  A.  &  E.  52,  8 
Dowl.  &  R.  643,  2  Sm.  L.  C.  112. 
See  Beale  v.  Sanders,  3  Bing.  (N. 
Car.)  850,  5  Scott  58;  Martin  v. 
Smith,  43  L.  J.  Ex.  42,  L.  R.  9  Ex. 
50;  Thomas  v.  N«lson,  60  N.  T.  118; 
Evans  v.  Winona  Lumber  Co.  30 
Minn.  515;  Lee  v.  Smith,  9  Ex.  662, 
23   L.   J.   Ex.   198. 
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Although  a  parol  lease  for  a  longer  period  than  the  statute  per- 
mits is  inoperative  as  to  its  duration,  still,  if  a  tenant  holds  under 
it  during  the  entire  period,  it  has  been  held  that  he  may  quit 
without  notice  at  the  expiration  of  the  term  contemplated  by  the 
void  demise.^"  But,  on  the  other  hand,  the  term  of  three  years,  for 
which  a  parol  lease  may  be  good,  must  be  computed  from  the  date  of 
the  agreement;  and  a  term  of  three  years,  to  commence  in  future, 
will  not  satisfy  the.  statute.""  If  a  parol  lease  is  made,  to  hold  from 
year  to  year  during  the  pleasure  of  the  parties,  this  is  said  to  be  a 
lease  for  only  one  year  certain,  and  every  subsequent  year  is  a  new 
''springing  interest,"  arising  upon  the  first  contract,  and  parcel  of 
it;  so  that  if  the  tenant  should  occupy  ten  years,  still  it  is  con- 
sidered as  prospectively  but  a  lease  for  a  year  certain,  and,  therefore, 
good,  within  the  exception  of  the  statute;  though,  as  to  the  time 
past,  it  is  considered  as  one  entire  and  valid  lease  for  so  many  years 
as  the  tenant  has  enjoyed  it.''^ 

§  654.  Surrender  of  leases  and  interests  in  land. — By  the  third 
section  of  the  same  statute,  no  leases,  estates,  or  interests,  either  of 
freehold,  or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  in  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  could,  prior  to  the  first  of  January,  1845,'"' 
be  assigned,  granted,  or  surrendered,"^  unless  by  deed,  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering 
the  same,  or  his  agent  authorized  by  writing,  or  by  act  and  operation 

"Berrey   v.   Lindley,   3   M.   &   G.  L.  R.   A.  671,  note  In  10  L.  R.  A. 

512,  4  Scott  N.  R.   61,  5  Jur.  1061,  726. 

11  L.  J.  C.  P.  27;   Doe  v.  Stratton,  "Rob.    on   Frauds,   241-244.     See 

4  Bing.  446,  1  M.  &  P.  183,  3  C.  &  for   American   decisions   as   to   the 

P.  164;  Doe  v.  Moffatt,  15  Q.  B.  257,  eSect  of  a  leaser  for  a  longer  period 

19    L.    J.    Q.    B.    438,    14   Jur.    935;  than  the  statute  allows,  Rosenblat 

Tress  v.   Savage,  4  E.   &  B.   36,  23  v.    Perkins,    18    Ore.    156,    22    Pac. 

L.  J.  Q.  B.  339,  2  C.  L.  R.  1315,  18  598,  6  L.  R.  A.  257;  Wolke  v.  Plem- 

Jur.  680.  Ing,  103  Ind.  105;  Browning  v.  Ber- 

"•  Rawlins  v.  Turner,  1  Ld.  Raym.  ry,   107   N.    Car.   231,   12   S.   B.   195, 

736.     See  as  to  whether  a  lease  for  10  L.  R.  A.  726  and  note, 

one   year,   to   commence   in  futuro,  "  When  7  &  8  V.  c.  76  came  into 

is  within  section  four  of  the  stat-  operation. 

ute,    note   to   Wallace   v.    Scoggins  '^  Relinquishment   of   interest   by 

(18    Ore.    502)    in    17   Am.    St.    749,  son   in    lands  of    his    father    held 

752,    where   the   conflicting  author-  within  the  statute.     Rlddell  v.  Rid- 

Ities     are     cited;     also     Jellett     v.  dell  (Neb.)  97  N.  W.  609. 
Rhode,  43  Minn.  166,  45  N.  W.  13,  7 
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of  law.  At  common  law,  surrenders  of  estates  for  life  or  years  in  pos- 
session in  things  corporeal  were  good,  though  made  hy  parol;  but 
things  incorporeal,  as  advowsons,  rents,  and  the  like,  and  interests 
in  lands  not  in  possession,  as  remainders  and  reversions  for  life  or 
years,  lying  in  grant,  could  not  be  surrendered  except  by  deed.^*  The 
effect  of  this  section  is  not  to  dispense  with  any  evidence  required  by 
the  common  law ;  but  to  add  somewhat  of  security,  by  requiring  a  new 
and  more  permanent  species  of  evidence.  Wherever,  therefore,  at 
common  law  a  deed  was  necessary,  the  same  solemnity  is  still  requisite ; 
but  with  respect  to  lands  and  tenements  in  possession,  which,  before 
the  statute,  might  have  been  surrendered  by  words  only,  some  note 
in  writing,  duly  signed,  is,  by  the  statute,  made  essential  to  a  valid 
surrender.^' 

This  section  does  not  contain, — like  the  first  two  sections, — any  ex- 
ception in  favor  of  leases  not  exceeding  the  term  of  three  years ;  and, 
consequently,  in  England  it  has  been  held  that  it  excludes  alike  parol 
assignments  and  parol  surrenders  of  mere  leases  from  year  to  year, 
though  such  leases  have  been  created  by  verbal  agreement,^'  but  the 
opposite  result  has  generally  been  reached  in  this  country  by  con- 
struing the  first  three  sections  together.^'  It  seems,  also,  that  a 
parol  agreement  by  a  lessee,  for  the  transfer  of  his  interest  in  a 
term  not  exceeding  three  years,  which  is  intended  to  take  effect  as 
an  assignment,  and  is  valid  as  such,  cannot  operate  as  an  underlease.^' 
If,  however,  both  parties  intend  to  create  the  relation  of  landlord 
and  tenant,  the  mere  fact  that  the  parol  demise  may  pass  all  of  the 
lessor's  interest  in  the  premises  will  not  necessarily  prevent  it  from 
operating  as  a  lease,  at  least  for  some  purposes.^"  The  lessor,  there- 
fore, under  these  special  circumstances,  may,  it  seems,  sue  the  lessee 
as  for  use  and  occupation  during  the  entire  term,  even  should  such 

"Co.    Lit.    337b,    338a;     2    Shep.  Ross    v.     Schneider,     30    Ind.   423; 

Touch.    330;    1   Wms.   Saund.   236a;  Webster  v.  Nichols,  104  111.  160. 

Lyon  v.  Reed,  13  M.  &  W.  285,  303,  ==  Barrett  v.   Rolph,   14  M.   &  W. 

13  L.  J.  Ex.  377,  8  Jur.  762.  348,   14  L.   J.   Ex.   308;    questioning 

''Rob.  on  Frauds,  248.  Poultney  v.  Holmes,  1  Str.  405. 

=» Rotting  V.  Martin,  1  Camp.  317;  ^Pollock  v.  Stacy,  9  Q.  B.   1033, 

Mollet  V.  Brayne,  2   Camp.   103,  11  16  L.  J.  Q.  B.  133,  11  Jur.  267;  up- 

R.    R.    676;    Thompson    v.    Wilson,  holding  Poultney  v.  Holmes,  1  Str. 

2  Stark.  333;   see  Doe  v.  Wells,  10  405.     But  see  Beardman  v.  Wilson, 

A.  &  E.  427,  435,  437.  L.  R.  4  C.  P.  57;   under  the  name 

"Strong  V.  Crosby,  21  Conn.  398;  Beardmore  v.   Wilson,   38   L.   J.    C. 

P.  91,  17  W.  R.  54. 
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lessee  quit  the  premises  before  its  expiration.^"  The  release  of  an 
heir's  expectancy,  as  to  real  estate,  is  within  the  statute,*^  and  so  is 
an  agreement  to  exchange  lands.^^ 

§  655.  Surrender  by  act  and  operation  of  law. — The  most  obvious 
application  of  the  phrase, "the  surrender  by  act  and  operation  of  law," 
is  to  cases  where  the  owner  of  a  particular  estate  has  been  a  party 
to  some  act,  the  validity  of  which  he  is  by  law  afterwards  estopped 
■  from  disputing,  and  which  would  not  be  valid  if  his  particular  estate 
had  continued  to  exist.  In  such  cases  the  law  treats  the  doing  of  such 
an  act  as  amounting  to  a  surrender.^^  So,  if  a  lessee  for  life,  or  for  a 
long  term  of  years,  accepts  from  his  landlord  a  new  lease  for  a 
shorter  period,  this  will  amount  to  a  surrender  of  his  original  lease.'* 
The  better  opinion  now  is,  says  Judge  Taylor,  that  nothing  short  of 
an  express  demise  will  operate  as  a  surrender  of  an  existing  lease,'^ 
and  the  doctrine  that  a  tenancy  under  a  lease  would  be  surrendered 
by  operation  of  law,  if  the  parties  were  to  make  a  verbal  agreement, 
for  a  sufficient  consideration,  that,  instead  of  the  existing  term,  there 
should  be  a  tenancy  from  year  to  year  at  a  different  rent,  or  even  a 
tenancy  at  will,'°  has  been  much  shaken.  Still,  it  is  not  necessary, 
if  the  second  lease  passes  an  interest  as  intended,  that  the  new  demise 

=° Pollock  V.  Stacy,  9  Q.  B.  1033,  "Lyon  v.  Reed,  13  M.  &  W.  285, 

16    L.    J.    Q.    B.    133,    11    Jur.    267.  303,   13   L.    J.   Ex.    377,    8   Jur.   762 

See   also  Parmenter  v.   Webber,   8  (Parke,  B.).   But  see  Coe  v.  Hobby, 

Taun.   593;    Smith  v.   Mapleback,   1  72  N.   Y.   14. 

T.  R.  441,  1  R.  R.  247.  "*  Mellow     v.     May,     Moo.      (P.) 

"Gary  v.  Newton,  201  111.  170,  636;  recognized  in  Hamerton  v. 
66  N.  E.  267;  Riddell  v.  Riddell  Stead,  5  Dowl.  &  R.  206,  2  B.  & 
(Neb.)  97  N.  W.  609.  But  it  has  C.  478;  and  in  Lynch  v.  Lynch,  6 
been  held  that  an  agreement  to  sell  Ir.  L.  R.  131,  142.  See  also  Don- 
land  may  be  the  subject  of  a  gift,  kersley  v.  Levy,  38  Mich.  54;  Flagg 
where  delivery  is  duly  made,  with-  v.  Dow,  99  Mass.  18. 
out  an  assignment  in  writing.  In  ">  Foquet  v.  Moor,  7  Ex.  870,  22 
re  Huggin's  Estate,  204  Pa.  St.  167,  L.  J.  Ex.  35;  Crowly  v.  Vitty,  7  Ex. 
53  Atl.  746.  But  see  Cauble  v.  319,  21  L.  J.  Ex.  135.  It  must  be 
Worsham  (Tex.)  70  S.  W.  737.  a  new  valid  lease.     Coe  v.  Hobby, 

'"Beckmam    v.    Mepham,    97    Mo.  72    N.    Y.    141;    Doe    v.    Bridges,    1 

App.   161,   70  S.  W.   1094;    Stark  v.  Barn.  &  Adol.  847,  860. 

Cannady,  3  Litt.   (Ky.)  899,  14  Am.  =°  Mellow  v.  May,  Moo.   (F.)   636; 

Dec.    76;    Connor    v.    Trippett,    57  Hamerton  v.   Stead,   5   Dowl.   &  R. 

Miss.  594;   Rice  v.  Peet,  15  Johns.  206,  2  B.  &  C.  478;  Lynch  v.  Lynch, 

(N.   Y.)   503.  6  Ir.  L.  R.  131,  142. 
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should  in  all  events  be  incapable  of  being  defeated.^'  On  the  other 
hand,  the  acceptance  of  a  void  lease,  which  creates  no  new  estate,'* 
or  even  the  acceptance  of  a  voidable  lease,  which,  being  afterwards 
made  void  contrary  to  the  intention  of  the  parties,  does  not  pass  an 
interest  according  to  the  contract,  will  not  operate  as  a  surrender  of 
a  former  lease.'* 

The  mere  fact  of  a  tenant  entering  into  an  agreement  to  purchase 
the  estate  will  not,  ordinarily,  work  a  surrender  of  his  tenancy  by 
operation  of  law;  because  such  a  contract  contains  an  implied  con- 
dition that  the  landlord  shall  make  a  good  title;  and  it  would  be 
unreasonable,  it  is  said,  to  suppose  that  the  tenant  intended  absolutely 
to  surrender  an  existing  term,  while  it  was  uncertain  whether  the 
purchase  would  be  completed  or  not.*"  Nor  will  an  agreement  between 
a  landlord  and  tenant  during  the  existence  of  a  lease,  that  the  former 
should  expend  money  on  the  premises,  and  the  latter  pay  an  additional 
rent  in  consequence,  create  a  new  tenancy  at  an  increased  rent,  so  as 
to  amount  to  a  surrender  of  the  old  lease  by  operation  of  law.*^ 

The  mere  cancelation  of  a  lease,  even  though  both  parties  con- 
sent,*^ will  not  work  a  surrender  by  operation  of  law,  to  divest  the 
tenant's  estate,  though  a  symbolical  surrender  may,  perhaps,  be  stUl 
recognized  in  certain  cases  as  the  basis  of  equitable  relief.*'    This  rule 

''  Roe   V.    Abp.    of   York,   6   East  "  Doe  v.  Poole,  11  Q.  B.   713,  17 

86,  2  Smith  166,  8  R.  R.  413;   Doe  L.  J.  Q.  B.  143,  12  Jur.  450;  Doe  v. 

V.  Bridges,  1  B.  &  Ad.  847;  Doe  v.  Courtenay,   11   Q.   B.   702,   17   L.   J. 

Poole,  11  Q.  B.  713,  17  L.  J.  Q.  B.  Q.  B.   151. 

143,    12    Jur.    450;     Fujmerston    vj  "Doe  v.  Stanion,  1  M.  &  W.  695, 

Steward,  1  Plowden  102,  107a;    Co.  5   L.   J.   Ex.   253,   1   P.   &   G.    1065, 

Lit.  45a;   Lloyd  v.  Gregory,  3  Cro.  Tarte  v.   Darby,   15   M.   &  W.   601, 

Car.   501;    Whitley  v.   Gough,   Dyer  15  L.   J.  Ex.  326.     But  see  Doe  v. 

140    (b).      No    particular    form    of  Stanion,   1   M.    &   W.    695,    5   L.   J. 

words    is    required    by    the    statute  Ex.  253,  1  F.  &  G.  1065  (as  reported 

where    an    intention    to    terminate  in  1  M.  &  W.  695,  701). 

the  lease  is  clearly  evinced.    Grei-  "Donellan  v.   Read,   3  B.   &   Ad. 

der's  Appeal,  5  Pa.  St.  422;  Shepard  899,   905;    Lambert  v.   Norris,  2  M. 

V.  Spaulding,  4  Met.   (Mass.)  416.  &  W.  333,  6  L.  J.  Ex.  109. 

^Roe   V.    Abp.    of   York,   6   East,  "Ward  v.  Lumley,  5  H.  &  N.  87, 

86,  2  Smith  166,  8  R.  R.  413;  explain-  29   L.   J.   Ex.   322. 

ed  in  Hamerton  v.   Stead,  5  Dowl.  "Magennis  v.  MacCuUough,  Gilb. 

&  R.  206,  2  B.  &  C.  478;   Lynch  v.  (Eq.  R.)  236;  Roe  v.  Abp.  of  York, 

Lynch,  6  Ir.  L.  R.  131    142;  Wilson  6    East   86,   2   Smith   166,    8   R.    R. 

V.   Sewell,   4   Burr.   1975,   1980;    Da-  413;  Wootlet  v.  Gregory,  2  Y.  &  J. 

vison     V.     Stanley,     4     Burr.    2210,  536;    Bolton    v.    Bp.    of    Carlisle,    2 

2213.  H.  Bl.  260;  Doe  v.  Thomas,  9  B.  & 
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seems  equally  to  apply,  whether  the  canceled  deed  relates  to'  things 
lying  in  livery,  or  to  those  which  lie  only  in  grant.**  Neither,  it 
seems,  will  the  fact  of  the  lease  being  found  canceled  in  the  pos- 
session of  the  lessor,  furnish  in  itself  any  presumption  of  an  actual 
surrender  by  deed  or  note  in  writing;  though  it  may  be  a  circum- 
stance for  the  consideration  of  the  Jury,  if  coupled  with  proof  that  the 
lessee  has  been  out  of  possession  for  many  years,  or  that  the 
lessor's  papers  have  been  destroyed,  or  other  like  occurrences  that 
may  account  for,  or  excuse,  the  non-production  of  the  written 
surrender.*^  But  the  cancelation  or  re-delivery  of  the  instrument 
may  practically  operate  to  deprive  the  grantee  of  the  means  of 
proving  his  title.*"  Although  the  doctrine  of  surrender  by  operation 
of  law  was  originally  confined  to  cases  where  the  tenant  accepted  from 
his  lessor  a  new  interest,  inconsistent  with  that  which  he  previously 
had,  it  has  been  considerably  extended  in  England  by  modern  de- 
cisions. It  is  now  applied,  not  only  where  the  second  lease  is  granted 
to  the  lessee  himself,  or  to  the  lessee  and  his  wife,  or  to  the  lessee 
and  a  stranger,*''  but  also  where  any  act  done  by  the  landlord 
creates  a  new  interest  in  a  third  party,  inconsistent  with  the  ten- 
ant's former  interest;  provided  the  tenant  and  third  party  concur 
in  such  act,  and  the  former  actually  gives  up  possession  in  conse- 
quence of  it.*'  In  the  case  of  a  leasehold  interest,  although  a  parol 
license  tO'  quit,  even  when  followed  by  an  actual  quitting,  may  not 

C.  288,  299;   Walker  v.  Richardson,  Hamerton  v.   Stead,   5  Dowl.   &  R. 

2  M.  &  W.  882,  M.  &  H.  251,  6  L.  J.  206,  2  B.  &  C.  478. 
Ex.     229;     Natchbolt    v.    Porter,    4         "Thomas  v.  Cooke,  2  Stark.  360, 

Kent  Com.   104,  2  Vem.  112;    Rob.  2  B.  &  A.  119,  20  R.  R.  374;   Stone 

on   Frauds,    251,   252,   id.    248,    249;  v.  Whiting,  2  Stark.  209,  19  R.  R. 

Holbrook  v.  Tirrell,  9  Pick.  (Mass.)  710;   Dodd  v.  Acklom,  6  M.   &  Gr. 

105,   109.  672,  7  Scott  N.  R.  415,  7  Jur.  1017, 

**  Bolton    v.    Bishop    of    Carlisle,  13  L.  J.  C.  P.  11;  Lynch  v.  Lynch, 

2   H.   Bl.   263;    Walker  v.   Richard-  6    Ir.    L.    R.   131,    142;    Walker  v. 

son,  2  M.  &  W.  882.  Richardson,  2  M.   &  W.   882,  M.   & 

"Doe  v.  Thomas,  9  B.  &  C.  288,  H.    251,   6   L.    J.    Ex.   229;    Davison 

299;    Walker   v.    Richardson,    2    M.  v.   Gent,  26  L.  J.  Ex.   122,  1  H.  & 

&   W.    882,   M.    &    H.   251,   6   L.   J.  N.  744,  3  Jur.  N.  S.  342;   Grimman 

Ex.   229.  V.   Legge,   8   B.   &   C.   324,   2   M.   & 

"Chesley  v.   Frost,  1  N.  H.  145;  R.  438;   Bess  v.  Williams,  2   C.   M. 

Jackson  v.  Gould,  7  Wend.   (N.  Y.)  &  R.  581,  1  T.  &  G.  23;   Graham  v. 

364.     See  Chessman  v.  Whittemore,  Whichelo,    1    C.    &   M.    188,    3    Tyr. 

23    Pick.     (Mass.)    231;     Mussey   v.  201,  2  L.  J.  Ex.  70;  Reeve  v.  Bird,  1 

Holt,  24  N.  H.  248,  252.  C.  M.   &  R.  31,  4  Tyr.  612,  3  L.  J. 

"Sheppard's     Touchstone,      301;  Ex.  282;  Hall  v.  Burgess,  5  B.  &  C. 
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of  itself  operate  as  surrender  of  the  tenant's  interest,*"  yet  if  the 
tenant,  in  pursuance  of  such  a  license,  gives  up  possession,  and  the 
landlord  accepts  it,  the  license,  coupled  with  the  change  of  posse- 
sion, will  usually  amount  to  a  surrender  by  operation  of  law,  and 
the  landlord  cannot  recover  any  rent  becoming  due  after  his  ac- 
ceptance of  the  possession.'" 

§  656.  Trusts.  It  is  also  required  by  the  Statute  of  Frauds  that 
the  declaration  or  creation  of  trusts  of  ]and°^  shall  be  manifested 
by  some  writing,  signed  by  the  party  "who  is  by  law  enabled  to  declare 
such  trust";"*  and  that  all  grants  and  assignments  of  any  such  trust 
shall  also  be  in  writing,  signed  in  the  same  manner.  The  statute 
does  not  require  that  the  trust  itself  should  be  created  by  writing, 
but  only  that  it  should  be  manifested  by  writing.  This  plainly 
means  that  documentary  evidence  shall  be  forthcoming  to  prove  first 
the  existence,  and  next  the  nature  of  the  trust,°^  and  not  that  the 


332,  8  D.  &  R.  67;  Nickells  v.  Ather- 
stone,  10  Q.  B.  944,  16  L.  J.  Q.  B. 
371,  11  Jur.  778;  M'Donnell  v.  Pope, 
9  Hare  705,  16  Jur.  771. 

"MoUett  v.  Brayne,  2  Campb. 
103,  11  R.  R.  676.  See  also  Doe  v. 
Milward,  3  M.  &  W.  328,  1  H.  &  H. 
79,  7  L.  J.  Ex.  57,  and  Johnstone 
v.  Hudlestone,  4  B.  &  C.  922,  932, 
7  D.  &  R.  411. 

'"Grimman  v.  Legge,  8  B.  &  C. 
324,  2  M.  &  R.  438;  Dodd  v.  Ack- 
lom,  6  M.  &  G.  R.  672,  7  Scott,  N. 
R.  415,  7  Jur.  1017,  13  L.  J.  C.  P. 
11;  Phene  v.  Popplewell,  31  L.  J. 
C.  P.  235,  12  C.  B.  N.  S.  334,  6 
L.  T.  247,  10  W.  R.  523,  8  Jur.  N. 
S.  1104;  Whitehead  v.  ClilEord,  5 
Taun.  518.  See  Cannan  v.  Hartley, 
9  C.  B.  634,  19  L.  J.  G.  P.  323, 
14  Jur.  577;  Oastler  v.  Henderson, 
L.  R.  2  Q.  B.  D.  575,  46  L.  J.  Q. 
B.  607,  37  L.  T.  22. 

"  Trusts  of  personalty  are  not 
affected  by  the  statute.  Kimball 
v.  Morton,  1  Halst.  Ch.   (N.  J.)  26, 


43  Am.  Dec.  621,  and  next  to  last 
note  to  this  section. 

'■'  See  as  to  whom  these  words  re- 
fer. Tierney  v.  Wood,  19  Beav. 
330,  23  L.  J.  Ch.  895,  2  W.  R.  577; 
Kronheim  v.  Johnson,  7  Ch.  D.  60, 
47  L.  J.  Ch.  132,  37  L.  T.  751,  26  W. 
R.  142;   2  Pom.  Eq.  §  1007. 

"Smith  v.  Matthews,  30  L.  J. 
Ch.  445,  7  Jur.  N.  S.  378,  4  L.  T. 
266,  9  W.  R.  644;  see  Booth  v. 
Turley,  L.  R.  16  Eq.  182,  21  W. 
R.  721;  Dye  v.  Dye,  47  J.  P.  520; 
Miller  v.  Gotten,  5  Ga.  341;  Urann 
V.  Coates,  109  Mass.  581;  Evans 
V.  Chism,  18  Me.  220.  But  some  of 
the  authorities  hold  that  parol  ev- 
idence may  be  received  to  explain 
or  complete  a  trust  imperfectly  ex- 
pressed. Cagney  v.  O'Brien,  83  111. 
72;  Cripps  v.  Jee,  4  Brown  Ch. 
472;  Pring  v.  Pring,  2  Vern.  99. 
But  compare  Cook  v.  Barr,  44  N.  Y. 
156;  Steere  v.  Steere,  5  Johns.  Ch. 
(N.  Y.)  1,  9  Am.  Dec.  256;  Leman 
V.  Whitley,  4  Russ.  423;  29  Cent. 
L.  Jour.  269. 
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trust  must  necessarily  be  created  by  the  writing.  A  letter  ac- 
knowledging the  trust,  or  an  admission  in  an  answer  in  chancery,  is 
therefore  sufficient  to  satisfy  the  statute."  And  the  employment 
of  a  person  by  another  to  bid  for  him  at  an  auction  is  within  the 
statute."^  Declarations  of  trust,  other  than  of  land,  are  not  required 
to  be  so  evidenced,'*''  and  may  be  otherwise  shown."  So,  even  where 
the  trust  is  in  regard  to  land,  there  are  cases  in  which  the  statute 
may  not  be  applied,  because  it  has  been  waived,  or  because,  to  apply 
it  to  the  particular  case  would  be  to  effectuate  a  fraud."' 

§  657.  Resulting  trusts — Parol  evidence. — Eesulting  trusts, 
which  arise  by  implication  of  law,  are  expressly  excepted  from  the 
operation  of  the  statute.  In  all  cases  of  resulting  trusts,  parol 
evidence,  though  received  with  great  caution,  and  not  deemed  suf- 
ficient unless  of  a  elear  character,"'  is  admissible  to  establish  the 
collateral   facts   from  which   a  trust   may   legally   result;""   and   it 


"Forster  v.  Hale,  3  Ves.  696;  5 
Ves.  308,  4  R.  R.  128;  Randall  v. 
Morgan,  12  Ves.  67,  8  R.  R.  289; 
Rob.  on  Frauds,  95;  Sug.  V.  &  P. 
700;  4  Kent.  Comm.  305;  Cook  v. 
Barr,  44  N.  Y.  156;  Macubbin  v. 
Cromwell,  7  Gill  &  J.  (Md.)  157; 
Steere  v.  Steere,  5  Johns.  Ch.  (N. 
Y.)  1,  9  Am.  Dec.  256.  So,  if  it  is 
shown  in  a  promissory  note,  or  re- 
cital in  a  deed,  or  other  written 
instrument.  Wright  v.  Douglas,  7 
N.  Y.  564;  Keller  v.  Kunkel,  46 
Md.  565;  Miller  v.  Antle,  2  Bush. 
(Ky.)  407,  92  Am.  Dec.  495;  Mur- 
ray v.  Glasse,  23  L.  J.  Ch.  126.  But 
see  Homer  v.  Homer,  107  Mass.  82. 

°=  James  v.   Smith,   63   L.   T.   524. 

""  See  Coburn  v.  Anderson,  131 
Mass.  513;  Chase  v.  Chapin,  130 
Mass.  128;  Mohn  v.  Mohn,  112  Ind. 
285,  13  N.  E.  859;  Oilman  v.  McAr- 
dle,  99  N.  Y.  451;  notes  as  to  exe- 
cuted and  executory  trusts,  Glen- 
orchy  v.  Bosville,  Cas.  temp.  Tal- 
bot, 3;  1  White  &  T.  L.  C.  1,  p.  1; 
as  to  voluntary  trusts,  to  Ellison  v. 
Ellison,  id.  291;   as  to  constructive 


trusts,  to  Keech  v.  Sandford,  id. 
53;  as  to  resulting  trusts,  to  Dyer 
v.  Dyer,  id.  236.  See  also  "Trusts 
in  Personal  Property,"  2  Alb.  Law 
Jour.   261,   288. 

"  In  re  Vernon,  Ewens  &  Co.  32 
Ch.  D.  165,  54  L.  T.  365,  34  W.  R. 
606.  '"Trusts  in  Personal  Proper- 
ty," 3  Alb.  Law  Jour.  261,  288. 

"Moore  v.  Crawford,  130  U.  S. 
122,  9  Sup.  Ct.  447;  Catalani  v.  Cat- 
alani,  124  Ind.  54,  24  N.  B.  375; 
Bork  V.  Martin,  132  N.  Y.  280;  Mo- 
Cormick  v.  Grogan,  L.  R.  4  H.  L.  82, 
by  Lord  Westbury;  Stickland  v. 
Aldrige,  9  Ves.  516;  Haigh  v.  Kaye, 
L.  R.  7  Ch.  469;  Booth  v.  Turle, 
L.  R.  16  Eq.  182.  See  also  arti- 
cle in  37  Cent.  L.  J.  254. 

"Wilkins  v.  Stevens,  1  Y.  &  C. 
C.  C.  431;  Groves  v.  Groves,  3  Y. 
&  J.  163,  170;  Whiting  v.  Gould, 
2  Wis.  552;  Baker  v.  Vinning,  30 
Me.  121,  50  Am.  Dec.  617;  Parme- 
lee  v.  Sloan,  37  Ind.  469. 

"Marshall  v.  Crutwell,  L.  R.  20 
Eq.  328,  44  L.  J.  Ch.  504.  See  also 
Blodgett  v.  Hildreth,  103  Mass.  484; 
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makes  no  diiference  as  to  its  admissibility  whether  the  nominal  pur- 
chasar  be  living  or  dead."  It  was,  indeed,  once  doubted  whether 
parol  evidence  is  admissible  against  the  answer  of  the  trustee  denying 
the  trust.*^  But  there  seems  to  be  no  sufficient  reason  for  such  doubt.*' 
As  a  resulting  trust  may  be  established  by  parol  evidence,  it  may  also 
be  rebutted  by  the  same  species  of  proof.  Parol  evidence  will, 
therefore,  be  admitted,  in  a  proper  case,  to  prove  the  purchaser's 
intention,  that  the  person  to  whom  the  conveyance  was  made  should 
take  beneficially,**  and  where  circumstances  render  it  probable  that 
a  gift  was  intended,  the  presumption  of  a  resulting  trust  may  be  even 
rebutted  by  the  testimony  of  the  party  interested  in  supporting  the 
gift.*^ 

§  658.  Section  four  of  statute. — By  section  four  of  the  Statute 
of  Frauds,  it  is  provided  that  no  action  shall  be  brought,  whereby  to 
charge  any  executor  or  administrator  upon  any  special  promise,  to 
answer  damages  out  of  his  own  estate  ;**  or  any  person  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another; 
or  upon  any  agreement  made  ia  consideration  of  marriage;  or  upon 
any  contract,  or  (for)  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them;  or  upon  any  agreement  that 
is  not  to  be  performed  within  one  year  from  the  making  thereof; 
unless  the  agreement,  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereun]to 
by  him  lawfully  authorized.*' 

Mason    v.    Showalter,    85    111.    133;  "Sug.  V.   &   P.   702;    Edwards  v. 

Nelson  v.  Worrall,  20  la.  469;  Case  Edwards,  2  Y.  &  C.  Ex.  123;  Brady 

V.   Cudding,   38   Cal.   191;    James  v.  v.  Cubitt,  1  Doug.  31,  39;   Beecher 

Fulcrud,   5    Tex.    512,    55   Am.   Dec.  v.  Major,  2  Dr.  &  Sm.  431;   Good- 

743;    Kelly   v.    Mills,   41   Miss.   267.  right  v.  Hodges,  2  East  534n;  Wat- 

"  Sug.  Vendors  &  P.   701,  702;    2  kins  on  Copyholds,  227. 

Story  Eq.  Jur.  Sec.   1201  n;   Lench  "Fowkes  v.  Pascoe,  44  L.  J.  Ch. 

V.  Lench,  10  Ves.  511;  3  Law  Mag.  367,  L.  R.  10  Ch.  343,  32  L.  T.  545, 

131-139;   4  Kent.  Comm.  305;   Boyd  23  W.  R.  538,  C.  A. 

V.  M'Lean,  1  Johns.  Ch.  New  York,  "  See  Rann  v.  Hughes,  7  T.  R.  346, 

582;    Pritchard  v.   Brown,   4  N.   H.  350n;    Stebbins    v.    Smith,    4    Pick. 

397;  Goodwin  v.  Hubbard,  15  Mass.  (Mass.)   97;   Beech  Cont.   §  504. 

210,  218.  "  As  to  the  meaning  of  these  last 

''  Sug.  V.  &  P.  702.  words,   see  Norris  v.   Cooke,   30  L. 

"  3    Law    Mag.    136-138;    Bartlett  T.   (Ir.)   224;   Smith  v.  Webster,  45 

V.   Pip.kersgill,   4  East  577n,   1   Cox  L.  J.  Ch.  528,  3  Ch.  D.  49,  35  L.  T. 

5,  1  R.  R.  1.  44,  24  W.  R.   894,  C.  A;   Acebal  v. 
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§  659.  Guaranty. — The  main  difficulty  in  determining  the  appli- 
cation of  the  statute  as  to  guaranties  is  to  distinguish  between  original 
and  collateral  promises;  that  is,  between  cases  where  credit  is  given 
solely  to  the  defendant,  or  his  promise  is  an  original  or  independent 
one,  or  a  novation  exists,  and  cases  where  the  person  for  whom  the 
promise  is  made  is  primarily  liable,  and  the  defendant  only  under- 
takes to  pay  in  the  event  of  the  other  party  making  default.**  In 
general,  cases  of  this  kind  must  be  determined  on  their  own  merits  f^ 
the  general  rule  being  that  original  promises  will  be  valid,  though 
verbally  made,''"  while  collateral  promises  must  be  in  writing  in  order 
to  satisfy  the  statute,'^  and,  both  in  England  and  in  America,  agree- 
ments by  factors  to  sell  upon  del  credere  commission,  are  held  not  to 
fall  within  the  fourth  section  of  the  Statute  of  Frauds,  or  to  be  re- 
quired to  be  in  writing.'''  So,  a  promise  to  the  debtor  to  pay  his 
own  debt  is  not  within  the  statute,'^  and  a  parol  promise  of  the 
purchaser  of  land  to  pay  taxes  assessed  thereon  prior  to  the  execution 


Levy,  10  Bing.  376;  BuUard  v. 
Johns,  50  Ala.  382;  Worrall  v. 
Munn,  5  N.  Y.  229;  Hart  v.  Woods, 
7  Blackf.  (Ind.)  568;  Taylor  v.  Mer- 
rill, 55  111.  52;  Conaway  v.  Swee- 
ney, 24  W.  Va.  643.  In  England 
and  some  of  the  states,  the  statute 
also  contains  a  dlause  in  regard 
to  representations  concerning  the 
credit  and  ability  of  another.  For 
a  review  of  the  authorities  under 
that  clause,  see  34  Cent.  L.  J.  115- 
119. 

=»Birkmyr  v.  Darnell,  Salk.  27,  1 
Smith  L.  C.  359,  362;  Forth 
V.  Stanton,  1  Wms.  Saunders,  210, 
211a,  211e;  Barrett  v.  Hyndman, 
3  Ir.  L.  R.  109;  Fitzgerald  v.  Dress- 
ier, 29  L.  J.  C.  P.  113,  7  C.  B. 
N.  S.  374,  5  Jur.  N.  S.  598;  Mallett 
V.  Bateman,  L.  R.  1  C.  P.  163,  35 
L.  J.  C.  P.  40,  13  L.  T.  410,  14  W. 
R.  225,  1  H.  &  R.  109,  12  Jur.  N.  S. 
122,  16  C.  B.  N.  S.  530,  33  L.  J.  CJ. 
P.  243.  See  Orrell  v.  Coppock,  26 
L.  J.  Ch.  269,  2  Jur.  N.  S.  1244; 
Stowell  v.  Gram  (Mass.)  69  N.  B. 
342;  Dee  v.  Downs,  57  la.  589;  Wills 


V.  Ross,  77  Ind.  1;  Sext  v.  Geise, 
80  Ga.  698,  6  S.  E.  174;  Maurin  v. 
Fogelberg,  37  Minn.  23,  32  N.  W. 
858,  and  note;  Clark  on  Contracts, 
96  et  seq. 

«»  1  Wms.  Saund.  211b,  1  Smith 
L.  C.  334. 

"Unless  for  the  sale  of  goods  for 
the  price  of  10  £  or  upwards. 

"  See  Mountstephen  v.  Lakeman, 
L.  R.  5  Q.  B.  613,  39  L.  J,  Q.  B.  275, 
41  L.  J.  Q.  B.  67,  L.  R.  7  Q.  B. 
196,  L.  R.  7  H.  L.  17,  22  L.  R. 
617,  43  L.  J.  Q.  B.  188,  30  L.  T. 
437. 

"Couturier  v.  Hastie,  8  Ex.  40, 
22  L.  J.  Ex.  97,  16  L.  &  Eq.  562; 
Wickham  v.  Wickham,  2  K  &  J. 
478;  Wolff  V.  Koppel,  5  Hill  (N.  Y.) 
458;  Osborne  v.  Baker,  34  Minn. 
307,  37  Am.  R.  55;  Swan  v.  Nesmith, 
7  Pick.  (Mass.)  220,  19  Am.  Dec. 
282;    1  Beach  Contracts,   §   509. 

"Hubon  V.  Park,  116  Mass.  541; 
DeWitt  V.  Root,  18  Neb.  567;  Suth- 
erland V.  Carter,  52  Mich.  151; 
Darst  V.  Bates,  95  111.  493;  Ran- 
dall V.  Kelsey,  46  Vt.  158. 
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of  the  deed/*  has  been  held  to  fall  within  this  role,  and  not  to  be 
within  the  statute.  Further,  to  fall  within  the  statute,  the  promise 
must  be  one  "to  answer  for  the  debt,  default,  or  miscarriage  of 
another";''  the  liability  of  that  other  must  generally  continue  not- 
withstanding the  promise,  or  the  defendant  will  not  be  allowed  to 
rely  on  the  absence  of  a  written  document.'*  On  the  other  hand,  a 
promise  which  contemplates  that  the  original  debtor's  liability  should 
continue,  falls  within  the  statute.  This,  for  example,  was  held  to  be 
the  case  where  an  execution  debtor  was  discharged  out  of  custody 
upon  giving  a  warrant  of  attorney  to  secure  the  payment  of  his  debt 
by  installments,  and  the  defendant,  knowing  of  this  warrant  of  attor- 
ney, undertook,  in  consideration  of  the  discharge,  to  see  the  debt 
paid;"  and  where  a  plaintiff,  his  attorney,  and  a  defendant  agreed 
(leaving  the  attorney  still  at  liberty  to  recover  his  costs),  that  in 
consideration  of  the  discontinuance  of  the  suit,  the  defendant  should 
pay  the  attorney  the  costs  due  from  the  plaintiff.'*  It  was  at  one 
time  held  in  England  that  a  promise  to  indemnify,  if  not  within  the 
words,  is  at  least  within  the  spirit,  of  the  statute,'*  and  there  are 
authorities  in  America  to  the  same  effect,*  but  a  promise  by  one  to 

"Gill    v.    Ferrin,    71    N.    H.    421,         "Tomlinson   v.    Gell,   6   A.    &   E. 

564,  1  N.  &  P.  588,  W.  W.  &  D. 
229.  But  a  promise  to  pay  accrued 
costs  and  attorney's  fees  may  be 
an  original  and  independent  prom- 
ise not  within  the  statute.  Weilage 
V.  Abbott  (Neb.)  90  N.  W.  1128. 

"Green  v.  Cresswell,  10  A.  &  E. 
453,  2  P.  &  D.  430,  overruling  dicta 
of  Bayley  and  Parke,  JJ.,  in 
Thomas  v.  Cook,  8  B.  &  C.  728, 
3  M.  &  Ry.  444,  and  explaining 
Adams  v.  Dansey,  6  Bing.  506,  4 
M.  &  P.  245. 

*  See  note  in  42  Am.  St.  186,  et 
seq.,  for  review  of  conflicting  au- 
thorities; Kingsley  v.  Balcome,  4 
Barb.  (N.  Y.)  131;  Nugent  v. 
Wolfe,  111  Pa.  St.  471,  56  Am.  R. 
291;  May  v.  Williams,  61  Miss.  125, 
48  Am.  R.  80;  Bissig  v.  Briton,  59 
Mo.  204,  21  Am.  R.  379;  Ferrell  v. 
Maxwell,  28  Ohio  St.  383. 


62  Atl.  558. 

"  As  to  the  meaning  of  these 
words,  see  Macrory  v.  Scott,  5  Exch. 
907,  20  L.  J.  Ex.  90;  Castling 
V.  Aubert,  2  East  325;  Kirkham  v. 
Marter,  2  B.  &  Aid.  613;  Hayes  v. 
Burkam,   51  Ind.   130. 

"See  Gull  v.  Lindsay,  4  Ex.  45, 
18  L.  J.  Ex.  355;  Goodman  v.  Chase, 
1  B.  &  Aid.  297,  19  R.  R.  322; 
Butcher  v.  Steuart,  11  M.  &  W.  857, 
1  D.  &  L.  508,  12  L.  J.  Ex.  391, 
7  Jur.  774;   Lane  v.  Burghart,  1  Q. 

B.  933,  1  G.  &  D.  312,  6  Jur.  155; 
Booth  V.  Elghmie,  60  N.  Y.  238; 
Stone  V.  Symnes,  18  Pick.  (Mass.) 
467.     See   Reader   v.    Kingham,    13 

C.  B.  N.  S.  344,  32  L.  J.  C.  P.  108, 
9  Jur.  N.  S.  797,  7  L.  T.  789,  11  W. 
R.  366;  Bird  v.  Gammon,  5  Scott 
213,  3  Bing.  N.  C.  883;  note  in  42 
Am.  St.  186,  et  seq. 

"Lane  v.  Burghart,  1  Q.  B.  933,  1 
G.  &  D.  312,  6  Jur.  155. 
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iademnify  another  against  all  liability,  if  he  will  enter  into  recogni- 
zance for  the  appearajioe  of  a  misdemeanant,  as  relating  to  a  criminal 
proceeding,  does  not  fall  within  the  Statute  of  Frauds,'"  and  the 
weight  of  authority  is  to  the  effect  that  a  contract  to  indemnify  is  not 
within  the  statute  if  it  is  in  reality  an  original  and  independent 
promise  rather  than  a  mere  collateral  one.*^  A  promise  to  one  to  pay 
the  promisee's  own  debt  to  a  third  person  need  not  be  in  writing,  for 
the  statute  merely  applies  to  a  promise  to  be  answerable  for  a  debt, 
or  a  default  in  some  duty,  by  some  other  person  towards  the  promisee.'" 

§  660.  Agreements  in  consideration  of  marriage. — The  provision 
in  the  statute  of  frauds,  requiring  "agreements  made  in  con- 
sideration of  marriage"  to  be  in  writing,  does  not  embrace  mutual 
promises  to  marry,  and  such  promises  may  be  verbally  made.'"  But 
marriage  is  not  a  "part  performance''  of  a  contract'*  within  the  general 
rule  of  equity  that  a  contract,  void  by  statute,  will  be  enforced  if  it 
be  a  complete  agreement,"  of  which  there  has  been  such  a  part  per- 
formance on  the  side  of  the  plaintiff  that  it  would  be  a  fraud  on  him 

Kingham,  13  C.  B.  N.  S.  344,  32  L. 
J.  C.  P.  108,  9  Jur.  N.  S.  797,  7  L. 
T.  789,  11  W.  R.  366;  Wildes  v. 
Dudlow,  44  L.  J.  Ch.  341,  L.  R.  19 
Eq.  198,  23  W.  R.  435. 

»"B.  N.  P.  280,  c;  Caylor  v.  Roe, 
99  Ind.  1.  But  it  embraces  other 
agreements  than  mere  marriage 
settlements  or  those  relating  to 
land.  Brenner  v.  Brenner,  48  Ind. 
262;  Dygert  v.  Remerschnider,  32 
N.  Y.  J.  29;  In  re  Willoughby,  11 
Paige  Ch.   (N.  Y.)  257. 

"  Hammersley  v.  Baron  de  Biel,  12 
CI.  &  Fin.  45;  Redding  v.  Wilks, 
3  Bro.  C.  C.  400;  Lassence  v.  Tier- 
ney,  1  Mac.  &  G.  551;  2  H.  &  T.  lib, 
14  Jur.  182;  Warden  v.  Jones,  2 
DeG.  &  J.  76,  27  L.  J.  Ch.  190;  4 
Jur.  N.  S.  269,  23  Beav.  487;  Mc- 
Annulty  v.  McAnnulty,  120  111.  26, 
11  N.  E.  397;  Plenner  v.  Flenner, 
29  Ind.  564;  Lloyd  v.  Fulton,  91  U. 
S.  479. 

"Lady  E.  Thynne  v.  Earl  of 
Glengall,  2  H.  L.  Cas.  131. 


'"Cripps  V.  Hartnoll,  32  L.  J.  Q. 

B.  381,  10  Jur.  N.  S.  300,  8  L.  T. 
765,  11  W.  R.  953;  Anderson  v. 
Spenc6,  72  Ind.  315,  37  Am.  R.  162. 

~  Thomas  v.  Crook,  8  B.  &  C. 
728;  Reader  v.  Kingham,  13  C.  B. 
N.  S.  344;  Mountstephen  v.  Lake- 
man,  L.  R.  7  Q.  B.  196;  Wildes  v. 
Dudlow,  L.  R.  19  Eq.  Cas.  198; 
Smith  V.  Delaney,  64  Conn.  264,  29 
Atl.  496,  42  Am.  St.  181,  and  ex- 
tended note;  Anderson  v.  Spence, 
72  Ind.  315,  37  Am.  R.  162;  Kees- 
ling  v.  Frazier,  119  Ind.  185,  21  N. 
E.  552;  Barry  v.  Ransom,  12  N.  Y. 
462;  Resseter  v.  Waterman,  151  111. 
169,  37  N.  E.  875;  Soule  v.  Albee, 
31  Vt.  142;  Alger  v.  Scoville,  1 
Gray  (Mass.)  391;  Davis  v.  Patrick, 
141  U.  S.  479,  12  Sup.  Ct.  58. 

»^  Eastwood  V.  Kenyon,  9  L.  J. 
Q.  B.  409,  4  Jur.  1081,  3  P.  &  D. 
276,  11  A.  &  E.  438;  Hargreaves  v. 
Parsons,  13  M.  &  W.  561,  14  L.  J. 
Ex.   250;    Thomas  v.   Cook,   8  B.   & 

C.  728,   3  M.  &  Ry.  444;   Reader  v. 
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if  the  defendant  could  object  that  the  agreement  was  not  in  writing." 
At  the  same  time,  in  the  event  of  a  clear  case  of  fraud  being  estab- 
lished, it  seems  that  the  court,  notwithstanding  the  statute,  would 
compel  a  father  to  perform  verbal  promises  on  the  faith  of  which  the 
marriage  was  contracted.*^  The  court,  however,  will  not  interfere, 
unless  it  appears  that  the  marriage  was  contracted  expressly  on  the 
faith  of  the  agreement.'*  Therefore,  a  letter  by  a  father  to  his  daugh- 
ter, saying  that  he  had  agreed  with  her  intended  husband  to  give  her 
a  certain  sum  of  money  as  her  portion,  which  letter  was  never  shown 
to  the  husband  before  the  marriage,  was  held  not  to  be  sufficient,  since 
the  husband  could  not  have  married  on  the  faith  of  the  letter.*' 

§  661.  .^reenients  not  to  be  performed  within  a  year. — The  pro- 
vision in  the  statute  of  frauds  referring  to  any  agreement  that  is  "not 
to  be  performed  within  a  year"  from  the  making  thereof,  which  is  not 
evidenced  by  writing,  does  not  apply  where  the  contract  is  capable  of 
being  whoUy  performed  on  the  one  side  or  on  the  other  within  a  year.'" 


«"Cllnan  v.  Cooke,  1  Sch.  &  Lef. 
22,  41,  9  R.  R.  3  (Ir.);  Kine  v. 
Balfe,  2  Ball  &  B.  343,  347  (Ir.); 
Surcome  v.  Pinnlger,  3  DeG.  M.  & 
G.  571,  22  L.  J.  Ch.  419,  17  Jur. 
196,  Taylor  v.  Beech,  1  Ves.  Sr. 
297;  Ungley  v.  TJngley,  T.  R.  4  Ch. 
D.  73,  5  Ch.  D.  887,  46  L.  J.  Ch. 
189,  854,  C.  A.;  Montacute  v.  Max- 
well, 1  P.  Wms.  618;  Caton  v.  Cat- 
on,  L,.  R.  2  H.  L.  127;  36  L.  J.  Ch. 
886;  16  W.  R.  1;  Dundas  v.  Dutens, 
1  Ves.  Jr.  196,  199;  2  Cox  240;  1  R. 
R.  (Ir.)  112;  Goldicutt  v.  Town- 
send,  28  Beav.  445. 

"  See,  also,  Hammersley  v.  Baron 
De  Biel,  12  CI.  &  Fin.  45  H.  L.; 
Wiliams  v.  Williams,  37  L.  J.  Ch. 
854;  Maunsell  v.  White,  4  H.  L. 
Cas.  1039;  Bold  v.  Hutchinson,  24 
L.  J.  Ch.  285;  20  Beav.  250,  1  Jur. 
N.  S.  365;  3  Bq.  R.  743;  Jameson 
V.  Stein,  21  Beav.  5;  25  L.  J.  Ch.  41. 
See  Kay  v.  Crook,  3  Sm.  &  G.  407. 
But  there  must  at  all  events  be  ac- 
tual fraud.  Johnstone  v.  JI<:ppin, 
60  L.  J.  Ch.  241;    64  L.  T.  48.     As 


to  the  effect  of  reducing  the  prom- 
ise to  writing  long  after  it  was 
made,  see  McNutt  v.  McNutt,  116 
Ind.  545,  19  N.  B.  150,  2  L.  R.  A. 
372  and  note  on  general  subject; 
Barkworth  v.  Young,  26  L.  J.  Ch. 
153,  4  Drew  1;  Montacute  v.  Max- 
well, 1  P.  Wms.  618;  but  compare 
McAnnulty  v.  McAnnulty,  120  111. 
26,  11  N.  E.  397;  Warden  v.  Jones, 
23  Beav.  487,  27  L..  J.  Ch.  190;  Tro- 
well  V.  Shenton,  L.  R.  8  Ch.  D.  W. 
318,  47  L.  J.  Ch.  738. 

"See  Viret  v.  Viret,  50  L.  J.  Ch. 
69;  43  L.  T.  4939;  Vincent  v.  Vin- 
cent. 35  W.  R.  7;  Riley  v.  Riley,  25 
Conn.  154;  Rainbolt  v.  East,  56  Ind. 
538,  26  Am.  R.  40.  See  generally  on 
marriage  as  a  consideration,  note 
in  12  L.  R.  A.  463. 

=°Ayliffe  v.  Tracy,  2  P.  Wms.  65; 
see  Dashwood  v.  Jermyn,  L.  R.  12 
Ch.  D.  776;  27  W.  R.  868. 

""Cherry  v.  Heming,  4  Ex.  631; 
19  L.  J.  Ex.  63;  and  Smith  v.  Neale, 

2  C.  B.  N.  S.  67;  26  L.  J.  C.  P.  143; 

3  Jur.  N.   S.  516;   both  recognizing 
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Neither  does  it  extend  to  an  agreement  by  a  contractor  to  allow  a 
stranger  to  share  in  the  profits  of  a  contract  incapable  of  being  com- 
pleted within  a  year,  since  such  an  agreement  amounts  to  nothing 
more  than  the  siale  of  a  right  which  is  performed  at  once  on  the 
bargain  being  struck,"^  and  it  has  also  been  held  that  a  contract  for 
an  agency  for  an  indefinite  time,  not  coupled  with  an  interest,  is  not 
within  the  statute.'"  It  would  also  seem  to  be  inapplicable  in  any 
case  where  the  action  is  brought  upon  an  executed  consideration ;°' 
since,  as  the  object  of  the  statute  is  clearly  only  to  prevent  the  set- 
ting up,  by  fraud  and  perjury,  of  contracts  or  promises  by  parol, 
upon  which  parties  might  otherwise  have  been  charged  for  their 
whole  lives,  its  operation  must  generally  be  limited  to  such  actions 
as  are  brought  to  recover  damages  for  the  non-performance  of  con- 
tracts which  are  not  intended  to  be  completely  performed  on  either 
side  within  a  year  from  the  time  of  their  being  made.'*  A  part 
performance  is  not,  however,  sufficient  to  take  the  case  out  of  this 
clause  of  the  statute.'^  Whenever  it  appears  to  have  been  con- 
templated that  a  contract  could  not  be  completed  on  either  side 
within  the  year,  and  that  it  could  not  be  performed  according  to  its  true 
intent  within  a  year,  documentary  proof  of  such  contract  must  be 
given."    But  where  an  agreement  is  altogether  silent  as  to  the  time 

Donellan  v.  Read,  3  B.  &  Ad.  899,  "  Knowlman   v.   Bluett,   43   L.   J. 

905;  Durham  v.  Hiatt,  127  Ind.  514,  Ex.  29;  L.  R.  9  Ex.  1;  29  L.  T.  462; 

26  N.   B.   401;    Pennsylvania  Co.  v.  22   W.    R.    77.     See   also  Wolke  v. 

Dolan,    6   Ind.    App.   109,   32    N.   E.  Fleming,    103    Ind.   105,   110;    Wood 

802,  51  Am.  St.  289;   Wynn  v.  Fol-  Frauds,  494. 

Ibwill  (Mo.  App.)  72  S.  W.  1081;  "  Souch  v.  Strawbridge,  2  C.  B. 
Sadden  v.  Rosenbaum,  85  Va.  928,  808,  814;  15  L.  J.  C.  P.  170;  10  Jur. 
9  S.  E.  326,  3  L.  R.  A.  337,  and  ex-  357  (Tindal,  C.  J.).  See  In  Re  Pen- 
tended  note;  Arkansas,  &c.  R.  Co.  treguinea  Coal  Co.  4  DeG.  F.  &  J. 
V.  Whitley.  54  Ark.  199,  15  S.  W.  541;  31  L.  J.  Ch.  741;  7  L.  T.  84; 
465,  11  L.  R.  A.  621,  and  note;  Col-  10  W.  R.  656;  8  Jur.  706. 
lyns  V.  Cain,  88  Tex.  191,  30  S.  ^'This  is  the  rule  in  most  juris- 
W.  859,  28  L.  R.  A.  526;  Drew  v.  dictions.  Wolke  v.  Fleming,  103 
Billings-Drew,  &c.  Co.  (Mich.)  Ind.  105;  Wood  Frauds,  492;  Reed 
92  N.  W.  774;  Standard  Oil  Co.  v.  Statute  of  Frauds,  §  208. 
Denton  (Ky.)  70  S.  W.  282.  ••  Boydell  v.   Drummond,  11  East 

"'M'Kay  v.  Rutherford,  6  Moo.  P.  142;    10  R   .R.   450;    Bracegirelle  v. 

C.  C.  413.  Heald,  1  Barn.  &  Aid.  722;  Buhl  v. 

"Royal  Remedy,  &c.  Co.  v.  Greg-  Stephen,  84  Fed.   922,  925;   Warner 

ory,  &c.   Co.   90  Mo.   App.   53.     See  v.  Texas,  &c.  R.  Co.  164  U.  S.  418, 

also  May  v.   Moore   (Mo.   App.)    72  17   Sup.    Ct.    147;    De   Montague   v. 

S.  W.  476.  Bacharach,  181  Mass.  256,  63  N.  E. 


769 


INTEREST    IN    LANDS. 


[§    663. 


within  which  it  is  to  be  performed,  and  its  duration  rests  upon  a 
contingency,  which  may  or  may  not  happen  within  a  year,  as,  for 
instance,  if  it  depends  on  the  death  or  marriage  of  a  party,  the  time 
a  party  may  remain  in  business,  the  length  of  a  voyage,  or  the  like, 
it  is  not  within  the  operation  of  the  statute,  although  the  event 
which  is  to  terminate  the  agreement  does  not  in  fact  occur  within 
the  year.®' 

§  662.  Interest  in  lands. — The  expression  "interest  in  lands," 
used  in  section  four  of  the  Statute  of  Frauds,  has  given  rise  to  much 
litigation.  The  main  distinction  between  this  branch  of  the  fourth 
section  and  the  first  section,  says  Starkie,  is  that  the  first  section  re- 
lates to  the  actual  creation  of  an  interest  in  lands,  and  the  fourth 
to  executory  contracts  for  the  creation  of  such  interests.  The  phrase 
in  question  appears  to  comprehend  contracts  to  abate  a  tenant's 
rent  f^  to  submit  to  arbitration  the  question  whether  a  lease  shall  be 
granted;®'  to  relinquish  a  tenancy,  and  let  another  party  into  pos- 
session for  the  residue  of  a  term ;""  to  repay  a  loan  out  of  the  future 

512,  and  extended  note  on  the  gen- 
eral subject;  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  32  N.  E. 
802,  51  Am.  St.  289,  and  note;  Dant 
v.  Head,  90  Ky.  255,  13  S.  W.  1073, 
29  Am.  St.  369,  and  note;  Standard 
Oil  Co.  v.  Denton  (Ky.)  70  S.  W. 
282.  But  see  Blest  v.  Versteeg  Shoe 
Co.  97  Mo.  App.  137,  70  S.  W.  1081. 

''O'Connor  v.  Spaight,  1  Sch.  & 
Lef.  305   (Ir.). 

""Walters  v.  Morgan,  2  Cox  Ch. 
369. 

""Buttemere  v.  Hayes,  5  M.  &  W. 
456,  7  Dowl.  489,  9  L.  J.  Ex.  44; 
Smith  V.  Tombs,  3  Jur.  72;  Cock- 
ing v.  Ward,  1  C.  B.  858,  15  L.  J. 
C.  P.  245;  Kelly  v.  Webster,  12  C. 
B.  283,  21  L.  J.  C.  P.  163,  16  Jur. 
838;  Smart  v.  Harding,  15  C.  B. 
652;  24  L,  J.  C.  P.  76,  1  Jur.  N.  S. 
311;  Hodgson  v.  Johnson,  28  L.  J. 
Q.  B.  88,  E.  B.  &  E.  685,  5  Jur.  N. 
S.  290;  Ronayne  v.  Sherrard,  11  Ir. 
R.  C.  L.  146. 


435;  Jellett  v.  Rhode,  43  Minn.  166, 
45  N.  W.  13;  7  L.  R.  A.  671;  Sut- 
cliffe  V.  Atlantic  Mills,  13  R.  I. 
480;  Birnbaum  v.  Salomon,  22  Fla. 
610. 

"  Souch  V.  Strawbrldge,  2  C.  B. 
808,  814,  15  L.  J.  C.  P.  170,  10  Jur. 
357;  Knowlman  v.  Bluett,  43  L.  J. 
Ex.  89,  L.  R.  9  Ex.  1;  29  L.  T.  462; 
22  W.  R.  77;  Ridley  v.  Ridley,  34  L. 
J.  Ch.  462,  34  Beav.  478,  12  L.  T. 
481,  13  W.  R.  763,  11  Jur.  N.  S.  475; 
Wells  v.  Horton,  4  Bing.  40,  12 
Moore,  C.  P.  176;  Gilbert  v.  Sykes, 
16  East  150,  14  R.  R.  327;  Peter  v. 
Compton,  Skin.  353,  1  Sm.  L.  C. 
359;  Fenton  v.  Emblers,  3  Burr. 
1278,  1  W.  Bl.  353.  See  Mayor  v. 
Pyne,  3  Bing.  285,  11  Moore,  C.  P. 
2;  Murphy  v.  O'Sullivan,  11  Ir.  Jur. 
N.  S.  Ill;  Farrington  v.  Donohue, 
Ir.  R.  1  C.  L.  675,  14  W.  R.  922; 
Davey  v.  Shannon,  L.  R.  4  Ex.  D. 
81;  48  L.  J.  Ex.  459,  40  L.  T.  628; 
27  W.  R.  599-;  Camlg  v.  Carr,  167 
Mass.  544,  46  N.  E.  117,  35  L.  R.  A. 
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rent  of  a  farm;^"^  to  some  contracts  relating  to  partnerships  having 
dealings  in  real  estate ;^°^  to  take  furnished  lodgings;^"'  or  to  exer- 
cise sporting  rights  over  land,  and  take  away  a  portion  of  the  game 
killed  ;^°^  to  convey  an  equity  of  redemption  ^^''^  or  to  procure,  as  a 
broker,  the  sale  of  a  lease.^°°  On  the  other  hand,  it  appears  that  the 
phrase  in  question  does  mot  extend,  xa  England,  to  an  equitable  mort- 
gage by  deposit  of  title  deeds  j^"'  nor  to  a  collateral  agreement  by  a 
lessee  to  pay  a  percentage  on  money  laid  out  by  the  landlord  on  the 
premises  j^"^  nor  to  a  contract  relating  to  the  investigation  of  a  title 
to  land;^°°  nor  to  aa  agreement  for  board  and  lodging,  no  particular 
rooms  being  demised  ;^^''  nor  to  an  agreement  between  a  landlord  and 
tenant,  that  the  former  shall  take  at  a  valuation  certain  fixtures 
left  by  the  latter  in  the  house  ;^^^  nor  to  an  imdertaking  by  a  landlord 
to  build  a  water  closet  for  his  tenant  ;^^^  or  to  put  more  furniture 


'"Ex.  p.  Hall,  Re  Whltting,  L. 
R.  10  Ch.  D.  615,  48  L.  J.  Bank.  79, 
40  L.  T.  179,  27  W.  R.  385  (C.  A.). 

""See  Caddick  v.  Skidmore,  3 
Jur.  N.  S.  1185;  Gray  v.  Smith,  L. 
R.  43  Ch.  D.  208,  59  L.  J.  Cb. 
145,  62  L.  T.  335;  38  W.  R.  310,  C. 
A.  But  see  generally  on  the  sub- 
ject of  partnerships  dealing  in  real- 
ty, note  in  48  Am.  St.  65;  Bates  v. 
Babcock,   95   Cal.   479,   30   Pac.   605, 

16  L.  R.  A.  745,  and  note. 
"'Edge  V.   Strafford,  1  Tyr.  29S; 

1  C.  &  J.  391;  Inman  v.  Stamp,  1 
Stark.  10,  18  R.  R.  740;  Mechelen 
v.  Wallace,  7  A.  &  B .  49  L.  J. 
K.  B.  217,  2  N.  &  P.  224;  Vaughan 
v.  Hancock,  3  C.  B.  766,  16  L.  J.  C. 
P.  1,  10  Jur.  926. 

»"  Weber  v.  Lee,  51  L.  J.  Q.  B. 
174,  485,  L.  R.  9  Q.  B.  D.  315,  C.A. 

"=  Massey  v.  Johnson,  1  Ex.  241, 

17  L.  J.  Ex.  182  (Rolfe,  B.).  See 
Toppin  V.  Lomas,  16  C.  B.  145;  24 
L.  J.  C.  P.  144.  See  also  Scott  v. 
McFarland,  13  Mass.  309;  Boyd  v. 
Stone,  11  Mass.  342. 

"•Horsey  v.  Graham,  L.  R.  5  C. 


P.  8,  39  L.  J.  C.  P.  58,  21  L.  T.  539; 
18  W.  R.  141. 

'"Russel  V.  Russel,  1  Bro.  C.  C. 
269,  12  Ves.  197.  Vendor's  lien, 
Halvorsen  v.  Halvorsen  (Wis.)  97 
N.  W.  494;  McCoy  v.  McCoy,  (Ind. 
App.)  69  N.  E.  193.  But  an  equit- 
able mortgage  by  deposit  of  title 
deeds  is  within  the  statute  and 
not  effective  in  many  jurisdictions. 
See  Bloomfield  State  Bank  v.  Mil- 
ler, 55  Neb.  243,  75  N.  W.  569,  44  L. 
R.  A.  387,  where  conflicting  au- 
thorities are  reviewed. 

"» Hoby  V.  Roebuck,  7  Taunt.  157. 

""Jeakes  v.  White,  6  Ex.  873;  21 
L.  J.  Ex.  265. 

""Wright  V.  Stavert,  29  L.  J.  Q. 
B.  161;  2  B.  &  B.  721;  8  W.  R.  413; 
6  Jur.  N.  S.  867.  See  also  De  Mon- 
tague V.  Bacharach,  181  Mass.  256, 
63  N.  E.  435. 

"'  Hallen  v.  Runder,  1  C.  M.  &  R. 
266;  3  Tyr.  959;  3  L.  J.  Ex.  260;  Lee 
v.  Gaskell,  1  Q.  B.  D.  700;  45  L.  J. 
Q.  B.  540;  34  L.  T.  759;  24  W.  R. 
824. 

•"■Mann  v.  Nunn,  43  L.  J.  C.  P. 
241;   30  L.  T.  526. 
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into  iti^^^  nor  to  an  agreement  to  remove  a  fence  and  open  a  road;"* 
nor  to  a  contract  that  an  arbitrator  shall  determiae  the  amoimt  of 
damages  sustained  by  a  part}',  in  consequence  of  a  road  having  been 
made  through  his  lands."^  How  far  the  words  in  question  make  the 
statute  apply  to  profits  a  prendre,  easements,  and  other  incorporeal 
rights  relating  to  lands,  is  not  clear;  though  they  ought,  says  Judge 
Taylor,  on  principle,  to  extend  to  all  agreements  respecting  rights  of 
common,  rights  of  way,  grants  of  rent  charge,  toUs,  or  licenses 
coupled  with  an  interest  in  lands,^^°  but  a  mere  agreement  to  dig  a 
well  is  not  a  contract  for  an  interest  in  land,  while  an  agreement  to 
do  so  and  allow  an  adjoining  owner  to  use  the  well  has  been  held  to 
create  an  easement  and  to  be  within  the  statute.^^^ 

§  663.  Interest  in  lands — Things  annexed  to  freehold — Taylor's 
view. — The  principal  diflBculties  in  determining  what  is  meant  by 
an  "interest  in  lands"  arise  ia  cases  where  trees,^^*  growing  crops, 
building  materials,  or  other  things  annexed  to  the  freehold,  form  the 
subject  of  the  contract.  It  has  been  said  of  these  cases  that  "no 
general  rule  is  laid  down  in  any  of  them  that  is  not  contradicted  by 
some  other.""^^'  In  some  eases  the  courts  have  endeavored  to  solve  the 
question  by  reference  to  the  law  of  emblements,  and  have  been  in- 
clined to  hold  that  whatever  will  go  to  the  executor,  the  tenant  being 
dead,  cannot  be  considered  as  an  interest  in  land.^^"  In  other  cases 
they  have  considered  the  test  to  be,  whether  the  property  in  dispute 

"^Angell  v.  Duke,  L.  R.  10  Q.  B.  v.  Texas,  &c.  R.  Co.  164  U.  S.  418, 

174,  44  L.  J.  Q.  B.  78,  32  L.  T.  25,  17     Sup.     Ct.     147.       But     compare 

23  W.  R.  307.  Tliursby  v.  Bccles,    (1901)    70  L.  J. 

"*  Storms  V.  Snyder,  10  Johns.  (N.  Q.  B.  91;  Vendor's  lien  may  be  en- 

Y.)  109.  forced.      Halvorsen     v.     Halvorsen 

'"Gillanders    v.    Lord    Rossmore,  (Wis.)  97  N.  W.  494;  McCoy  v.  Mc- 

1  Jones    504;  Griffiths  v.  Jenkins,  3  ,Coy  (Ind.  App.)   69  N.  E.  193. 

New  R.  489.  ^"  Purchase    of    standing    timber 

'"Cook  V.  Stearns,  11  Mass.  533;  held   within   the   statute  in   Kileen 

Regina  v.  Salisbury,  8  A.  &  E.  716,  v.  Kennedy  (Minn.)  97  N.  W.  126. 

3  N.  &  P.   476,    7  L.  J.   M.   C.   110.  '"  Rodwell  v.  Phillips,  9  M.  &  W. 

See  also  Cumberland,  &c.  R.  Co.  v.  501,  505,  1  Dowl.  N.  S.  885,  11  L.  J. 

Shelbyville,    &c.-  R.    Co.    (Ky.)    77  Ex.  217.    See  also  Sug.  V.  &  P.  124- 

S.  W.  690.  128. 

'"  Plunkett    V.     Meredith     (Ark.)  "» Rodwell  v.  Phillips,  9  M.  &  W. 

77  S.  W.  600.    As  to  a  mere  license  501,  505;  Jones  v.  Flint,  10  A.  &  E. 

held  not  an  interest  in  land,  see  De  753,  758,  9  L.  J.  Q.  B.  252,  2  P.  & 

Montague  v.   Bacharach,   181  Mass.  D.  594. 
256,  63  N.  E.  435.     See  also  Warner 


§  663.]  STATUTE  OF  FRAUDS.  772 

could  have  been  seized  on  execution  at  common  law.^^^  In  still  others 
they  have  drawn  a  distinction  between  fructus  industriales  and  the 
natural  products  of  the  soil.^^^  In  several  of  the  cases  their  decisions 
have  been,  placed  partly  on  the  legal  character  of  the  principal  subject 
matter  of  the  contract,  but  mainly  on  the  consideration  whether,  in 
order  to  effectuate  the  intention  of  the  parties,  it  was  necessary  to 
give  the  vendee  an  interest  in  the  land.^^^ 

From  this  confusion  of  English  decisions,  it  is  said  by  Judge  Taylor, 
two  broad  principles  may  be  extracted.  The  first  of  these  broad  princi- 
ples appears  to  be  that  a  sale  of  growing  things  which  are  upon  land  is 
only  within  the  statute  as  conferring  an  interest  in  land,  when  it  is  part 
of  the  bargain  that  the  things  sold  are  to  remain  on.  the  land  till 
maturity,  or  for  any  other  stipulated  time,  or  when  it  is  collateral 
to  a  transfer  of  the  land  itself  ;^^*  but  that  such  sale  does  not  confer 
an  interest  in  land,  and  is  consequently  not  within  the  statute  when 
growing  things  are  sold  as  chattels,  and  are  to  be  removed  from  the 
land  forthwith  after  the  sale.'-^^  Endeavoring  to  view  all  the  cases 
as  to  sales  of  growing  crops  by  the  light  of  this  principle,  the  fol- 
lowing, it  is  said,  appears  td  be  a  fair  summary  of  the  results  of 
these  decisions : — First,  a  contract  for  the  purchase  of  fruits  of  the 
earth,  ripe,  though  not  yet  gathered,  is  not  a  contract  for  any  interest 
in  lands,  though  the  vendee  is  to  enter  and  gather  them.^^"  Secondly, 
a  sale  of  any  growing  crops  which  would  be  emblements — that  is  to 
say,  which  are  reared  by  labor  and  expense,  and  usually  repay  within 
the  year  in  which  it  is  bestowed  the  labor  by  which  they  are  produced, 
as,    for    instance,    crops    of    corn,^^'    hops,^"*    potatoes,^'''    or    tur- 

"^  Dunne  v.  Ferguson,  Hayes    540  >-»  Parker    v.    Staniland,    11    East 

dr.);    Rodwell  v.   Phillips,  9  M.   &  362,   10   R.    R.    (Ir.)    521;    Cutler  v. 

W.  501,  505;  Jones  v.  Flint,  10  A.  &  Pope,  13  Me.  377. 

B.  753,  758,  9  L.  J.  Q.  B.  252,  2  P.  "'Jones  v.  Flint,  10  A.  &  B.  753, 

&  D.  594.                                                     "  758,    9   L.   J.   Q.  B.  252,    2  P.  &  D. 

""  Jones  V.  Flint,  10  A.  &  B.  753,  594. 

758,    9  L.   J.  Q.  B.  252,   2  P.   &  D.  '»*  Parke,   B.   in  Rodwell  v.   Phil- 

594;    Evans  v.   Roberts,  8  D.   &  R.  lips,  9  M.  &  W.  501,  505,   1  Dowl. 

611;   5  B.  &  C.  829,  832;  Rodwell  v.  N.   S.   885,   11  L.   J.   Ex.  217,  ques- 

Phillips,  9  M.  &  "W.   501,  505.  tioning   Waddington   v.    Bristow,   2 

'=»  Jones  V.  Flint,  10  A.  &  E.  753,  B.   &   P.   452.     See,  also,   Graves  v. 

758,   9  L.  J.  Q.  B.  252,   2  P.  &  D.  Weld,  5  B.   &  Ad.  105,   2  N.  &  M. 

594.  725. 

"'  2  Taylor's  Ev.  §  1042.  "°  Sainsbury  v.  Matthews,  4  M.  & 

""Marshall  v.   Green,   L.   R.  1  C.  W.  343,  347,   8  L.  J.  Ex.  1,  7  Dowl. 

P.  D.  35,  45  L.  J.  C.  P.  153.  23;  Evans  v.  Roberts,  8  D.  &  R.  611, 
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nips,^^°  is  not  wiithin  the  statute,  thougli  the  purchaser  is  to  harvest  or 
dig  them.  And  a  contract  for  the  sale  of  other  growing  things  (for 
example,  trees)  as  chattels,  when  they  are  ready  to  be  cut  and 
gathered  at  once,  and  the  contract  stipulates  that  th'ey  shall  be  re- 
moved immediately,  and  does  not  confer  the  possession  or  use  of  the 
land  for  any  given  time,  either  in  order  that  it  may  contribute  to 
the  growth  of  the  things  sold  till  its  maturity,  or  for  any  other  given 
purpose,  is  not  a  contract  for  an  interest  in  land  within  the  statute."^ 
I  Thirdly,  an  agreement  respecting  the  sale  of  growing  crops,  when 
fit  to  be  cut  and  taken,  such  as  growing  fruit,^'^  grass,^^^  under- 
wood,^^* poles,^^'  or  timber,  which  either  requires  the  use  of  the  land 
for  the  purpose  of  supporting  the  crops  till  they  reach  maturity, 
or  for  any  other  purpose,  is  a  contract  touching  an  interest  in  land, 
which,  as  such,  falls  within  the  fourth  section  of  the  Statute  of 
Prauds,  and  consequently  must  be  in  writing.^'^  Fourthly,  when  a 
contract  is  made  for  the  sale  or  letting  of  land,  and  the  vendee  or 
tenant  at  the  same  time  contracts  to  purchase  the  growing  crops  on 
it,  this  last  contract,  even  though  the  crops  taken  under  it  form  the 


5  B.  &  C.  829,-832;  Warwick  v. 
Bruce,  2  M.  &  Sel.  205,  6  Taunt. 
118;  14  R.  R.  634. 

™  Dunne  v.  Ferguson,  Hayes  540 
(Ir.);  Emmerson  v.  Heells,  2  Taun. 
38;  11  R.  R.  520,  contra  must  be 
consid€red  as  overruled  by  Evans 
V.  Roberts,  8  D.  &  R.  611,  and  by 
Jones  V.  Flint,  10  A.  &  E.  753,  758, 
9  L.  J.   Q.  B.  252,    2  P.   &  D.   594. 

"'Marshall  v.  Green,  L.  R.  1  C. 
P.  D.  35,  45  L.  J.  C.  P.  153;  Smith 
V.  Surman,  9  B.  &  C.  561,  4  M.  &  R. 
455;  explained  by  Ld.  Abinger  in 
Rodwell  V.  Phillips,  9  M.  &  W.  501, 
505,  1  Dowl.  N.  S.  885,  11  L.  J.  Ex. 
217.  But  see  Kileen  v.  Kennedy 
(Minn.)  97  N.  W.  126,  and  last  note 
to  this  section. 

^^'  Rodwell  V.  Phillips,  9  M.  &  W. 
501,  505,  1  Dowl.  N.  S.  885,  11  L. 
J.  Ex.  217;  resolving  a  doubt  sug- 
gested by  Littledale,  J.  in  Graves 
V.  Weld,  5  B.  &  Ad.  105;  2  N.  &  M. 
725. 


"=  Crosby  v.  Wadsworth,  6  East 
602;  2  Smith  559,  8  R.  R.  (Ir.)  566; 
Carrington  v.  Roots,  2  M.  &  W. 
248,   6  L.  J.  Ex.  95. 

'"  Scorell  V.  Boxall,  1  Y.  &  J.  396. 

"'Teall  V.  Auty,  2  B.  &  B.  99,  4 
Moore  (C.  P.)  542. 

"°  In  two  cases,  an  agreement  to 
sell  growing  timber  was  held  not 
to  convey  any  interest  in  the  land, 
but  in  one  of  them  the  timber  was 
to  be  felled  and  taken  away  "as 
soon  as  possible"  by  the  purchaser; 
Marshall  v.  Green,  1  C.  P.  D.  35, 
45  L.  J.  C.  P.  153;  and  in  the  other, 
the  vendor  had  contracted  to  sell 
the  timber  at  so  much  per  foot, 
and  the  court  regarded  that  contract 
in  the  same  light  as  if  it  had  re- 
lated to  the  sale  of  timber  already 
felled;  Smith  v.  Surman,  9  B.  &  C. 
561,  4  M.  &  R.  455;  explained  by 
Ld.  Abinger  in  Rodwell  v.  Phillips, 
9  M.  &  W.  501,  505,  1  Dowl.  N.  S. 
885. 
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subject  of  a  distinct  valuation,  is  so  incorporated  with  the  agree- 
ment relating  to  the  land  as  to  be  inseparable  from  it,  and  to  conse- 
quently fall  within  the  fourth  section  of  the  statute.^'^  The  second 
broad  principle  appears  to  be  that  the  sale  of  an  inanimate  object 
which,  at  the  time  of  such  sale,  forms  part  of  an  hereditament,  even 
though  the  subject  of  the  sale  be  treated  by  the  contract  as  a 
chattel,  is  within  the  statute,  as,  for  instance,  a  sale,  as  building 
materials,  of  a  house  to  be  taken  down  by  the  purehaser.^^*  There  is 
considerable  conflict  among  the  American,  as  well  as  the  English 
decisions,  and  it  is  doubtful  if  all  the  distinctions  made  by  Judge 
Taylor  can  be  fairly  drawn  according  to  the  weight  of  authority.^^' 

§  664.  Sale  of  goods. — Even  though  a  sale  of  growing  crops  may 
not  amoTint  to  a  sale  of  an  interest  in  land,  it  may,  nevertheless,  be  a 
transaction  which  falls  within  the  provisions^*"  which  require  a  sale 
of  goods  to  be  in  writing.  Parol  agreements  touching  lands  will, 
moreover,  not  be  enforced,  unless  they  have  been  unequivocally  per- 
formed in  some  material  part;  as,  for  instance,  where  possession  has 
been  distinctly  taken  under  them  and  rent  paid,  or  the  like  ;^*^  and  such 
agreements  will  generally  be  within  the  operation   of  the   statute, 

'"  Falmoutli   v.    Thomas,   1   C.    &      goods    so    sold,    and    actually    re- 


M.  89,  2  L,  J.  Ex.  57,  3  Tyr.  26; 
Mayfield  v.  Wadsley,  3  B.  &  C.  357, 
366,   5  D.  &  R.  224. 

»='Lavery  v.  Pursell,  L.  R.  39  Ch. 
D.  508,  57  L.  J.  Ch.  570,  58  L.  T. 
846,   37  W.  R.  163. 

"'  See  review  of  authorities  in 
Hlrth  V.  Graham,  50  Ohio  St.  57, 
33  N.  E.  90,  19  L.  R.  A.  721,  and 
also  the  note;  also  notes  in  17  L. 
R.  A.  755,  and  23  L.  R.  A.  449,  and 
14  L.  R.  A.  233. 

"°  Section  17  of  Statute  of  Frauds, 
and  in  England,  "The  Sale  of 
Goods  Act,  1893,"  sec.  4,  supersed- 
ing sec.  17  of  the  Statute  of  Frauds. 
Section  17  provides  that  no  con- 
tract for  the  sale  of  any  goods, 
wares  and  merchandise  for  the 
price  of  £10  sterling  (fifty  dollars 
in  most  of  the  states)  or  upwards, 
shall  be  allowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the 


ceive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain,  or 
in  part  payment,  or  that  some  note 
or  memorandum  in  writing  of  the 
said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by 
such  contract,  or  their  agents 
thereunto   lawfully   authorized. 

"'  Maddison  v.  Alderson,  L.  R.  8 
App.  Gas.  467,  473;  52  L.  J.  Q.  B. 
737;  49  L.  T.  303;  31  W.  R.  820;  47 
J.  P.  821,  H.  L.  Lanyon  v.  Martin, 
13  L.  R.  Ir.  297.  See  also  Humphreys 
V.  Green,  L.  R.  10  Q.  B.  D.  148;  52 
L,  J.  Q.  B.  140;  48  L.  T.  60;  47  J. 
P.  244,  C.  A.;  Dale  v.  Hamilton,  5 
Hare  369;  2  Phillips  266;  16  L.  J. 
Ch.  126,  397;  11  Jur.  163,  574;  Lin- 
coln V.  Wright,  28  L.  J.  Ch.  705;  4 
DeG.  &  J.  16;  Nunn  v.  Fabiap,  35 
L.  J.  Ch.  140;  L.  R.  1  Ch.  35,  H.  L, 
Howe  V.  Hall,  I.  R.  4  Eq.  -242  (Ir.) 
Williams  v.  Evans,  44  L.  J.  Ch.  319 
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where  it  would  not  amount  to  a  fraud  upon  the  acting  party  if  the 
contract  were  not  completed.^*^  A  contract,  which  is  substantially 
one  for  work  and  labor/*^  or  an  agreement  to  resign  an  office,^** 
or  an  agreement  to  procure  goods  for  another,  and  to  convey  them  to 
a  certain  place,^*'*  is  not  subject  to  the  provisions^*'  governing  sales 
of  goods.  Neither,  it  seems,  is  a  contract  as  to  fixtures  governed  by 
the  above  provisions,  or  by  those  of  section  four  of  the  Statutes  of 
Frauds,  for  fixtures,  though  chattels,  are  not  goods,  wares,  or  merchan- 
dise.^*^ But  it  has  been  held  that  where  the  principal  subject  mat- 
ter of  a  contract  is  the  sale  of  goods  of  the  price  or  value  mentioned 
in  the  statute,  or  upwards,  such  contract  falls  within  the  English 
Sale  of  Goods  Act,  1893,^**  though  it  includes  other  matters,  as, 
for  instance,  the  agistment  of  cattle,  to  which  the  act  does  not 
apply.^*°  In  England,  shares  of  stock  and  choses  in  action,  generally, 
were  not  deemed  to  be  included  in  the  terms  "goods,  wares,  and 
merchandise,"  as  used  in  the  statute,""  but  the  weight  of  authority 
in  this  country  is  that  stocks,  notes,  and  the  like,  are  included.^"^ 

L.  R.  19  Eq.  547;  32  L.  T.  359;  23  "'"The  Sale  of  Goods  Act,  1893" 
W.  R.  466,  q.  v.  (56   &  57  V.   c.   71),   sec.   4,   super- 


'"  Maddison  v.  Alderson,  L.  R.  8 
App.  Cas.  467,  473,  52  L.  J.  Q.  B. 
737,  49  L.  T.  303,  31  W.  R.  820,  47 
J.  P.  821;  Clinan  v.  Cook,  1  Sch.  & 
Lef.  41,  9  R.  R.  3  (Ir.).  See 
Haigh  v.  Kaye,  41  L.  J.  Ch.  567;  L. 
R.  7  Ch.  App.  469,  26  L.  T.  675, 
20  W.  R.  597  (Lds.  JJ.);  Pulbrook 
V.  Lawes,  45  L.  J.  Q.  B.  178,  L.  R. 
1  Q.  B.  D.  284,  34  L.  T.  95. 

»"  Roubrick  v.  Hoded,  67  N.  J.  L. 
522,  51  Atl.  938;  Clay  v.  Yates,  25 
L.  J.  Ex.  537,  1  H.  &  N.  73,  2  Jur. 
N.  S.  908.  But  a  contract  to  make 
a  set  of  tetth  to  fit  the  employer 
has  been  held  not  a  contract  for 
work  and  labor,  so  as  to  dispense 
with  the  statute;  Lee  v.  Griffin,  1 
B.  &  S.  272,  30  L.  J.  Q.  B.  252,  7 
Jur.  N.  S.  1302,  4  L.  T.  546,  9  W. 
R.  702. 

'"  Colton  V.  Raymond,  114  Fed. 
863. 

'"Cobbold  V.  Caston,  1  Bing. 
399;  1  C.  &  P.  51;  8  Moore  (C.  P.) 
456. 


seding  sec.  17  of  the  Statute  of 
Frauds. 

"'Horsfall  v.  Hey,  2  Ex.  778;  17 
L.  J.  Ex.  266. 

"»"The  Sale  of  Goods  Act,  1893" 
(56  &  57  V.  c.  71),  sec.  4,  super- 
seding sec.  17  of  the  Statute  of 
Frauds.  Benjamin  Princ.  Sales, 
241. 

""Harman  v.  Reeve,  25  L.  J.  C. 
P.  257;  18  C.  B.  587. 

>=°Hermble  v.  Mitchell,  11  Ad.  & 
B.  205.  See  also  Vawter  v.  Griffin, 
40  Ind.  593,  and  other  English  cases 
there  cited;  Whittemore  v.  Gibbs, 
24  N.  H.  484. 

'"Tisdale  v.  Harris,  20  Pick. 
(Mass.)  9,  13;  Mann  v.  Bishop,  136 
Mass.  495;  North  v.  Forest,  15 
Conn.  400;  Gadsden  v.  Lance,  Mc- 
Mull.  Eq.  (S.  Car.)  87;  Hudson  v. 
Weir,  29  Ala.  294;  Pray  v.  Mitchell, 
60  Me.  430.  But  see  as  to  an  in- 
terest in  a  patent  right  and  as  to 
an  option,   Somerby  v.   Buntin,  118 
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§  665.  Acceptance  and  receipt  of  goods. — Bach  of  the  terms, 
the  acceptance  and  actual  receipt,  contained  in  the  provisions  in 
force  as  to  the  sale  of  goods,  has  a  distinct  and  separate  meaniag,^"^ 
and  a  compliance  with  both  requisites  is  necessary  to  satisfy  the 
statute.^"^  An  acceptance  and  receipt  of  part  of  the  goods  may, 
however,  be  as  operative  as  an  acceptance  and  receipt  of  the  whole  j^"* 
and  it  has  been  held  that  in  cases  relating  to  the  purchase  of  specific 
goods  the  acceptance  may  precede  the  receipt  as  well  as  follow  it  or 
be  contemporaneous  with  it,^^''  and  that  an  agent  authorized  to  receive 
goods  is  not  necessarily   authorized  to   accept  them.^'° 

"The  broad  question  in  such  cases,  which  must  usually  be  sub- 
mitted as  one  of  fact  to  the  Juxy,'-^'  is  whether  the  circumstances 
prove  a  delivery  by  the  vendor,  and  an  acceptance  and  actual  receipt 
by  the  vendee,  intended  by  both  parties  to  have  the  effect  of  trans- 
ferring the  right  of  possession  from  the  one  to  the  other."^^*  The 
mere  marking  of  goods  by  the  vendee  in  the  vendor's  shop  when 
Mass.    273,    285;   Kerkhof    v.    Atlas      bett,  15  Q.  B.  428,  434,   19  L.  J.  Q. 


Paper  Co.  68  Wis.  674,  32  N.  W.  766. 

"'Cusack  V.  Robinson,  1  B.  &  S. 
299,  30  L.  J.  Q.  B.  261,  7  Jur.  N.  S. 
B42,  4  L.  T.  506,  9  W.  R.  735. 

"^  A  mere  acceptance  or  agree- 
ment to  accept,  without  actual  or 
constructive  delivery  is  insuffi- 
cient, and  there  must  be  a  delivery 
with  intent  on  the  part  of  the 
seller  to  transfer  the  ownership, 
and  on  the  part  of  the  buyer  to 
accept.  Atherton  v.  Newhall,  123 
Mass.  141;  Stone  v.  Browning,  68 
N.  Y.  S98. 

'"Morton  v.  Tibbett,  15  Q.  B. 
428,  434,  19  L.  J.  Q.  B.  382,  14  Jur. 
669;  Kershaw  v.  Ogden,  34  L.  J.  Ex. 
159,  3  H.  &  C.  717,  11  Jur.  N.  S. 
642,  12  L.  T.  573,   13  W.  R.  755. 

''=Cusack  v.  Robinson,  1  B.  &  S. 
299,  30  L.  J.  Q.  B.  261,  7  Jur.  N.  S. 
542,  4  L.  T.  506,  9  W.  R.  735,  re- 
solving a  doubt  expressed  in  Saun- 
ders V.  Topp,  4  Ex.  390;  18  L.  J.  Ex. 
374,  and  adopting  in  part  a  dictum 
of  Ld.  Campbell's  in  Morton  v.  Tib- 


B.  382,  14  Jur.  669. 

''"Nicholson  v.  Bower,  1  E.  &  B. 
172,  28  L.  J.  Q.  B.  97,  5  Jur.  N.  S. 
246;  Hanson  v.  Armitage,  5  B.  & 
Aid.  557,  1  D.  &  R.  128;  Norman 
V.  Phillips,  14  M.  &  W.  277,  283; 
14  L.  J.  Ex.  306,  9  Jur.  832.  But 
part  payment  of  the  purchase 
money  to  an  agent  authorized  to 
make  the  sale  has  been  held  suf- 
ficient. Jones  V.  Waltles  (Neb.) 
92  N.  W.  765. 

•"Morton  v.  Tibbett,  15  Q.  B. 
428,  434,  19  L.  J.  Q.  B.  382,  14  Jur. 
669;  Bushel  v.  Wheeler,  15  Q.  B. 
543,  n.,   8  Jur.   532. 

""Phillips  V.  Bistolli,  2  B.  &  C. 
511,  514,  3  Dowl.  &  R.  822;  recog- 
nized in  Maberley  v.  Sheppard,  10 
Bing.  99,  101,  3  M.  &  Sc.  436,  2  L. 
J.  C.  P.  181.  See  Curtis  v.  Pugh, 
10  Q.  B.  Ill,  16  L.  J.  Q.  B.  199; 
Saunders  v.  Topp,  4  Ex.  390;  18  L. 
J.  Ex.  374;  and  Tompkinson  v. 
Staight,  25  L.  J.  C.  P.  85,  17  C.  B. 
691,   2  Jur.  354. 
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they  are  to  be  paid  for  by  ready  money,  has  been  held  not  to  be 
enough,  on  the  ground  that  this  act,  though  it  may  constitute  a  valid 
acceptance,^'*  is  not  such  a  receipt  by  the  vendee  as  will  deprive  the 
vendor,  even  when  he  assents  to  it,  of  his  right  of  lien.^*°  Where, 
however,  a  party,  having  agreed  to  purchase  some  wool,  sent  it  to 
another  warehouse  for  deposit,  and  then  weighed  it  and  packed  it 
in  his  own  sheeting,  his  acts  were  held  to  be  a  sufficient  acceptance 
and  receipt,^'^  and  there  are  other  cases  to  much  the  same  efPect.* 
So,  where  horses  were  purchased  of  a  dealer  who  kept  a  livery  stable, 
and  the  buyer  directed  the  seller  to  keep  them  at  livery,  upon  which 
they  were  transferred  from  the  sale  to  the  livery  stable,  this  was  held 
equivalent  to  an  acceptance  and  receipt  of  the  horses,  as  the  buyer 
became  liable  for  the  expense  of  keeping  them  at  the  livery  stable, 
which  would  not  have  been  the  case  unless  they  had  actually  gone 
into  his  possession  ;^°^  and  where  a  timber  merchant,  having  bought 


""Cusack  v.  Robinson,  1  B.  &  S. 
299,  30  L.  J.  B.  261,  7  Jur.  N.  S. 
542,  4  L.  T.  506,  9  W.  R.  735. 

""Baldey  v.  Parker,  2  B.  &  C.  37, 
3  Dowl.  &  R.  22;  Bill  v.  Bament,  9 
M.  &  W.  36,  10  L.  J.  Ex.  302;  Proc- 
tor V.  Jones,  2  C.  &  P.  532;  Kealy 
V.  Tenant,  13  Ir.  C.  L.  394;  which 
seem  virtually  to  overrule  Hodg- 
son V.  Le  Bret,  1  Camph.  233;  and 
Anderson  v.  Scott,  1  Campb.  235,  n. 
See  Saunders  v.  Topp,  4  Ex.  390; 
18  L.  J.  Ex.  374;  and  Acraman  v. 
Morrice,  8  C.  B.  449,  19  L.  J.  C.  P. 
57,  14  Jur.  69. 

"'  Dodsley  v.  Varley,  12  A.  &  E. 
632,  4  P.  &  D.  448,  5  Jur.  316; 
Langton  v.  Higgins,  4  H.  &  N.  402, 
28  L.  J.  Ex.  252;  Aldrldge  v.  John- 
son, 7  E.  &  B.  885,  26  L.  J.  Q.  B. 
296,  3  Jur.  N.  S.  913;  Kershaw  v. 
Ogden,  34  L.  J.  Ex.  159,  3  H.  &  C. 
717,  11  Jur.  N.  S.  642,  12  L.  T.  573, 
13  W.  R.  755.  See  Simmonds  v. 
Humble,   13   C.   B.   N.   S.   258,    9  L. 


T.  168.  As  to  the  efEeet  of  hand- 
ing over  a  sample  of  the  goods, 
see  Gardner  v.  Grout,  2  C.  B.  N.  S. 
340. 

*  Beaumont  v.  Brengeri,  5  C.  B. 
301;  Aldridge  v.  Johnson,  7  E.  & 
B.  885,  28  L.  J.  Q.  B.  296;  Browne 
Stat,  of  Frauds,  318,  319,  and  au- 
thorities cited  in  next  note  below. 
See  also  1  Beach  on  Contracts, 
§§  559-562. 

"=  Elmore  v.  Stone,  1  Taunt.  458; 
10  R.  R.  578;  explained  and  recog- 
nized by  Bayley,  J.,  in  Smith  v. 
Surman,  9  B.  &  C.  561,  4  M.  &  R. 
455;  see  Castle  v.  Sworder,  6  H.  & 
N.  828,  30  L.  J.  Ex.  310,  8  Jur.  N. 
S.  233,  4  L.  T.  865,  9  W.  R.  697; 
Carter  v.  Toussaint,  1  Dowl.  &  R. 
515,  5  B.  &  Aid.  855;  Beaumont  v. 
Brengeri,  5  C.  B.  301;  Holmes  v. 
Hosklns,  9  Ex.  753;  Marvin  v.  Wal- 
lis,  25  L.  J.  Q.  B.  369,  6  E.  &  B. 
726.  See  also  Taylor  v.  Wakefield, 
6  E.  &  B.  765. 
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some  growing  trees  by  verbal  contract,  cut  down  six  of  them  and 
sold  the  lops  and  tops,  it  was  held  to  be  too  late  for  the  vendor 
of  the  trees  to  countermand  the  sale.^"^  There  are  cases  in  which  a 
symbolical  delivery  may  be  sufficient.  Thus,  where  goods  are  ponder- 
ous and  incapable  of  being  handed  over  from  one  to  another,  a  con- 
structive delivery,  such,  for  example,  as  the  giving  up  of  the  key  of  the 
warehouse  in  which  they  are  deposited,  or  the  delivery  of  other  indicia 
of  property,  will  be  sufficient.^"*  But,  in  all  these  cases  the  words 
or  acts  of  the  parties,  in  order  to  be  tantamount  to  a  delivery  and 
actual  receipt,  must  generally  be  unequivocal,^"'  and  it  is  sometimes 
said  that  there  must  be  acts  or  conduct  as  well  as  words.^""  Parol 
evidence  is  usually  admissible,  however,  to  show  the  delivery,  accept- 
ance, and  receipt  of  the  goods. ^"^ 

§  666.  The  memorandum. — It  is  generally  said  that  all  the  ma- 
terial terms  of  the  contract^"'  should  be  stated  in  the  memoranda, 
either  directly  or  by  reference,^'"'  and  parol  evidence  is  inadmissible 
to  supply  fatal  defects.^''''     For  example,  an  agreement  for  a  lease 

1  C.   P.  D. 


"°  Marshall  v.   Green, 
35,   45  L.  J.  C.  P.  153. 

"•Chaplin  v.  Rogers,  1  East  192; 
6  R.  R.  249.  See  also  Cross  v. 
O'Donnell,  44  N.  Y.  661;  Cutwater 
v.  Dodge,  6  Wend.  (N.  Y.)  397;  King 
V.  Jarman,  35  Ark.  190,  37  Am.  R. 
11,  and  extended  note. 

'"Nlcholle  V.  Plume,  1  C.  &  P. 
272;  Edan  v.  Dudfield,  1  Q.  B.  302, 
307;  4  P.  &  D.  656;  5  Jur.  317;  Far- 
ina V.  Home,  16  M.  &  W.  119,  16  L. 
J.  Ex.  73. 

""  See  Bassett  v.  Camp,  54  Vt.  232; 
Edwards  v.  Grand  Trunk  R. 
Co.  54  Me.  105;  Shepherd  v  Pressey, 
32  N.  H.  49;  Malone  v.  Plato,  22 
Cal.  103. 

'"See  Bushell  v.  Wheeler,  15  Q. 
B.  442;  Edare  v.  Dudfield,  1  Adol.  & 
El.  N.  S.  302;  Coleman  v.  Gibson,  1 
Moo.  &  Rob.  168;  Wilcox,  &c.  Co.  v. 
Green,  72  N.  Y.  17. 

""Archer  v.  Baynes,  5  Ex.  625, 
20  L.  J.  Ex.  54;  Wood  v.  Midgley, 
5  De  G.  M.  &  G.  41,  23  L.  J.  Ch. 
553,  2  Eq.  R.  729,  2  Sm.  &  G.  121; 


Holmes  v.  Mitchell,  48  L.  J.  C.  P. 
301,  7  C.  B.  N.  S.  361,  6  Jur.  N.  S. 
73;  Carroll  v.  Cowell,  1  Jebb.  &  Sy. 
43  (Ir.) ;  Morgan  v.  Sykes,  cited 
Coates  V.  Chaplin,  3  Q.  B.  486.  See 
34  Cent.  L.  J.  6;  Williams  v. 
Morris,  95  U.  S.  444;  Lee  v.  Hills, 
66  Ind.  474;  notes  in  26  Am.  Dec. 
661;  65  Am.  Dee.  668;  47  Am.  R. 
532. 

""  "I  admit  that  an  agreement 
Is  not  perfect,  unless  in  the  body 
of  it,  or  by  necessary  inference,  it 
contains  the  names  of  the  two  con- 
tracting parties,  the  subject  matter 
of  the  contract,  the  consideration, 
and  the  promise":  Tindall,  C.  J., 
in  Laythoarp  v.  Bryant,  2  Bing.  N. 
C.    735. 

"°Slade  v.- Boutin,  63  App.  Div. 
637,    71    N.    Y.    S.    740,    affirmed    in 

65  N.  E.  1122;  Williams  v.  Morris, 
95  U.  S.  444;  Williams  v.  Rob- 
inson,   73    Me.    186;    Lee    v.    Hills, 

66  Ind.  474.  See  also  34  Cent.  L. 
J.  6;  26  Am.  Dec.  661;  65  Am.  Dec. 
668. 
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must  contain  all  the  essential  terms  of  the  lease;  and  therefore, 
if  it  cannot  be  discovered  from  it  at  what  date  the  tenancy  is  to 
commence,  the  document  will  be  rejected  as  not  satisfying  the 
requirements  of  the  statute."^  But  whether  this  rule  requires  a  state- 
ment of  the  consideration  is  a  question  upon  which  the  authorities 
are  about  equally  divided/"  although  they  nearly  all  agree  that  it  is 
not  necessary  that  it  should  be  expressly  stated.  Any  proper  memo- 
randum, however,  will  suffice,  which,  employing  mere  general  language, 
without  going  into  minute  particulars,  contains  all  that  leads  to 
future  certainty.  For  instance,  if  a  man  undertakes  in  writing  to 
purchase  a  particular  article  at  a  named  price,  this  will  satisfy  the 
statute,  though  it  is  agreed  at  the  same  time  that  the  article  in 
question  shall  have  some  alteration  or  addition  made  to  it  before 
delivery.^'*  So,  where  an  auctioneer  has  signed  a  memorandum, 
acknowledging  the  receipt  from  a  person  named  of  a  specified  sum 
as  a  deposit  on  property  belonging  to  another  person  named,  purchased 
at  a  specified  sum  on  a  certain  day  at  a  named  place,  this  is  a 
sufficient  description  of  a  house  that  has  been  sold  at  auction, 
parol  evidence  being  admissible  to  identify  the  particular  premises  ;"* 
and  if  a  party  agrees  to  pay  rent  for  a  certain  farm  at  a  specified 
sum  per  acre,^'^  or,  in  consideration  of  forbearance,  to  pay  for  all 
goods  supplied  to  a  third  party  during  the  month  preceding,  the 
written  memorandum  need  not  specify  the  number  of  the  acres, 
the  quantity  of  the  goods,  or  the  amount  of  the  debt;  because  each 
of  the  facts  is  capable  of  being  ascertained  with  certainty  by  sub- 
sequent inquiry.^^'     So  the  omission  of  the  particular  mode^'^   or 

'"Marshall  v.  Berridge,  51  L.  J.  "*Shardlow  v.  Cotterell,  L.  R.  20 

Ch.   329,   L.   R.    19   Ch.   D.   233,   30  Ch.  D.  90,  51  L.  J.  qh.  353,  45  L.  T. 

W.  R.  94;   In  re  Lander  and  Bag-  572;  30  W.  R.  143,  C.  A.    See  further 

ley's   Contract,   3   Ch.   41,    61   L.   J.  as  to  auctioneer's  memorandum,  11 

Ch.  707,  67  L.  T.  521.  L.  R.  A.  143;   10  L.  R.  A.  835. 

'"  See    elaborate    review    of   the  "=  Shannon  v.   Bradstreet,   1   Sch. 

conflicting  authorities   in   the   note  &    Lef.    52,    73,    9    R.    R.    11    (Ir.) 

in    60    Am.    St.    432-441.      In    some  (Ld.  Redesdale). 

states  the  statute  expressly  provides  "'  Bateman   v.    Phillips,    15   East, 

that  the  consideration  shall  be  sta-  272,     4    Taunt.    157;     Shortrede    v. 

ted,  and  in  others  the  statute  pro-  Cheek,  1  A.  &  E.  57,  3  N.  &  M.  866, 

vides  that  it  need  not  be  stated.  3  L.  J.  K.  B.  125;  Bleakley  v.  Smith, 

""Sari  V.  Bourdillon,  26  L.  J.  C.  11  Sim.  150. 

P.  78,  1  C.  B.  N.  S.  188,  2  Jur.  N.  S.  "'  Sari  v.  Bourdillon,  26  L.  J.  C.  P. 

1208;  see  Boynton  v.  Veazie,  24  Me.  78,   1  C.  B.  N.  S.  188,  2  Jur.  N.  S. 

286.  1208. 
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time  of  payment,  or  even  of  the  price  itself,  does  not  necessarily 
invalidate  a  contract  of  sale^'*  in  all  cases;  and  a  written  order  for 
goods  "on  moderate  terms"  may  satisfy  the  statute/^"  yet  if  a  specific 
price  is  agreed  upon,  it  must  usually  be  mentioned  in  the  contract.'^*" 
But  where  a  memorandum  of  a  contract  omitted  all  reference  to  the 
price,  plaintiff  was  allowed  to  rely  on  part  performance  of  the  con- 
tract, and  then  to  establish  by  parol  evidence  the  price  on  which 
the  parties  had  verbally  agreed.^*^ 

The  names  of  both  contracting  parties  must  be  specified  in  the 
memorandum,^*^  either  nominally,  or  by  description,  or  by  refer- 
ence. But  in  a  sale  of  land  at  auction,  where  the  particulars  stated 
that  the  property  was  put  up  for  sale  "by  direction  of  the  pro- 
prietor," the  requirements  of  the  fourth  section  of  the  statute  were 
held  to  be  satisfied,  so  far  as  the  description  of  the  vendor  was 
concerned".^^^  The  same  point  has  been  so  decided  in  other  cases, 
in  which  a  description  of  the  vendor  as  "a  trustee  selling  under  a 
trust  for  sale,"^**  or  "landlord,"^*"  has  been  held  to  be  under  the 


"'Valpy  V.  Gibson,  4  C.  B.  837, 
864,  16  L.  J.  C.  P.  241;  Atwood  v. 
Cobb,  16  Pick.  (Mass.)  229;  Hoad- 
ly  V.  McLaine,  10  Bing.  482. 

'"Ashcroft  V.  Morrin,  4  M.  &  Gr. 
450,    6  Jur.    783. 

"°  Elmore  v.  Kingscote,  8  Dowl. 
&  R.  343,  5  B..&  C.  583;  Goodman 
V.  GriiBths,  1  H.  &  N.  574,  26  L. 
J.  Ex.  415,  Grace  v.  Dennlson, 
114  Mass.  16. 

"'Jeffcott  V.  North  Brit.  Oil  Co. 
I.  R.  8  C.  L.  17  (Ir.). 

"■  Champion  v.  Plummer,  1  Bos. 
&  P.  N.  R.  252,  5  Esp.  240,  8  Rev. 
R.  795;  Vandenbergh  v.  Spooner, 
L.  R.  1  Ex.  316,  35  L.  J.  Ex.  201, 
4  H.  &  C.  519,  14  W.  R.  843;  Wil- 
liams V.  Byrnes,  2  New  R.  47,  1 
Moo.  P.  C.  C.  154,  8  L.  T.  69; 
11  W.  R.  487;  Warner  v.  Willing- 
ton,  3  Drew.  523,  25  L.  J.  Ch.  662; 
2  Jur.  N.  S.  433;  Wheeler  v.  Collier, 
M.  &  M.  123;  Skelton  v.  Cole,  1  De 
G.  &  J.  587  Williams  v.  Lake,  29  L. 
J.  Q.  B.  1,  2  E.  &  E.  349,  1  L.  T. 
56,  6  Jur.  N.  S.  45;  Newell  v.  Rad- 


ford, 37  L.  J.  C.  P.  1,  L.  R.  3  C. 
P.  52;  17  L.  T.  118,  16  W.  R.  97; 
Boyce  v.  Green,  2  Batty  608  (Ir.); 
Williams  v.  Jordan,  46  L.  J.  Ch. 
681,  T.  R.  6  Ch.  B.  517,  26  W.  R. 
230;  Grafton  v.  Cummings,  99  U. 
S.  100;  Drury  v.  Young,  58  Md. 
546,  42  Am.  R .  343,  and  note; 
Raubitschek  v.  Blank,  80  N.  Y. 
478. 

"=  Rossiter  v.  Miller,  46  L.  J. 
Ch.  228,  L.  R.  5  Ch.  D.  648,  658, 
H.  L;  Sale  v.  Lambert,  L.  R.  18 
Eq.  1,  43  L.  J.  Ch.  470,  22  W.  R. 
478.  See,  also,  Commins  v.  Scott, 
L.  R.  20  Eq.  11,  44  L.  J.  Ch.  563; 
32  L.  T.  420,   23  W.  R.  498. 

"*  Catling  V.  King,  L.  R.  5  Ch. 
D.  660,  46  L.  J.  Ch.  384,  36  L.  T. 
526,   25  W.   R.   550,  C.  A. 

'« Coombs  V.  Wilkes,  3  Ch.  77; 
61  L.  J.  Ch.  42,  65  L.  T.  56,  40 
W.  R.  77.  The  cases  above  cited 
appear  to  be  contrary  to  a  case  in 
which  it  was  decided  that  the  mere 
term  "vendor"  was  not  a  sufficient 
description:     Potter  v.   Duffield,  L. 
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circumstances  sufficient.  The  description  "owner"  has  also  been  held 
to  be  sufficient;"^  and  so  has  the  word  "tenant,"  under  certain 
circumstances."^  And  under  the  Sale  of  Goods  Act,"'  if  a  de- 
fendant purchases  various  articles  in  the  plaintiff's  shop,  and  signs 
his  name  and  address  to  an  entry  in  an  "order  book"  which  specifies 
the  articles  and  the  prices,  the  statute  is  satisfied  if  plaintiff's  naipe 
is  printed  on  the  fly  leaf  of  the  order  book,  where  it  may  be  seen 
if  looked  for."' 

§  667.  No  particular  form  of  writing  reqiiixed. — The  written 
evidence  rendered  necessary  by  the  Statute  of  Frauds  and  similar 
statutes  need  not  be  comprised  in  a  single  document,  nor  be  drawn 
up  in  any  particular  form.  An  instrument  purporting  to  be  a  will 
has  been  held  sufficient.^'"  A  draft,  if  duly  signed,  will  suffice  even 
where  a  more  formal  document  was  intended.^'^  It  will  suffice  if 
the  contract  can  be  plainly  made  out  in  all  its  terms  from  writings 
of  the  party,^'^  p'rovided  such  writings,  when  separate,  contain  in- 

H. 


R.  18  Eq.  4,  43  L.  J.  Ch.  472,  22 
W.  R.  585  (Romilly,  M.  R.).  See 
also  Thomas  v.  Brown,  1  Q.  B.  D. 
714,  45  L.  J.  Q.  B.  811,  35  L.  T. 
237,    24   W.    R.    821. 

"•Butcher  v.  Nash,  61  L.   T.   72. 

"'Stobell  V.   Niven,   61  L.   T.   18. 

"■  §  4  (1)  of  "The  Sale  of  Goods 
Act,  1893"  (56  &  57  V.  c.  71),  cor- 
reeponds  with  §  17  of  the  Statute 
of  Frauds. 

"•Sari    V.    Bourdillon.    26    L.    J. 

C.  P.  78,  1  C.  B.  N.  S.  188,  2  Jur. 
N.  a.  1208. 

^"Shroyer  v.   Smith,   204   Pa.    St. 
310,  54  Atl.   24. 
'"Gray   v.    Smith,    L.    R.    43    Ch. 

D.  208;  59  L.  J.  Ch.  145;  62  L.  T. 
335;  38  "W.  R.  310,  C.  A.  See  also 
Drummond  v.  Crane,  159  Mass.  577, 
35  N.  E.  90,  23  L.  R.  A.  707;  Sand- 
ers V.  Pottlitzer,  &c.  Fruit  Co.  144 
N.  Y.  209,  39  N.  E.  75,  29  L.  R.  A. 
431,  and  note.  But  see  Brijtol,  &c. 
Co.  v.  Maggs,  L.  R.  44  Ch.  D.  616, 
59  L.  J.  Ch.  472,  62  L.  T.  416,  38 
W.   R.   393;    Bolton  v.   Lambert,   L. 


R.   41   Ch.   D.   295,    58   L.   J.   C. 
425,  60  L.  T.  687,  37  W.  R.  434. 

"'See  Shardlow  v.  Cotterlll,  L. 
R.  20  Ch.  D.  90,  51  L.  J.  Ch.  353, 
45  L.  T.  572,  30  W.  R.  143,  C.  A. 
Correspondence:  Bellamy  v.  De- 
benham,  45  Ch.  D.  481,  60  L.  J.  Ch. 
166,  64  L.  T.  478,  39  W.  R.  257; 
Allen  V.  Bennet,  3  Taunt.  169,  12 
R.  R.  633;  Jackson  v.  Lowe,  1  Bing. 
9;  7  Moore  219;  Phillimore  v.  Bar- 
ry, 1  Campb.  513;  10  R.  R.  742; 
Warner  v.  Willington,  3  Drew. 
523,  25  L.  J.  Ch.  662,  2  Jur.  N.  S. 
443;  Skelton  v.  Cole,  1  De  G.  &  J. 
587;  Oliver  v.  Hunting,  L.  R.  44 
Ch.  D.  205,  59  L.  J.  Ch.  256,  62 
L.  T.  108,  38  W.  R.  618.  See  also 
Salmon  Falls,  &c.  Co.  v.  Goddard, 
14  How.  (U.  S.)  447,  454;  Drury  v. 
Young,  58  Md.  546,  42  Am.  R.  343, 
and  extended  no*e.  Letters  and 
telegrams  held  sufficient.  Peycke 
Bros.  V.  Ahrens,  98  Mo.  App.  456, 
72  S.  W.  151;  Donovan  v.  P.  Schoen- 
hofen,    &c.    Co.    92    Mo.    App.    341. 
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temal  evidence  connecting  them  together.^"'  A  signed  letter  will 
even  be  sufficient  which  does  not  contain  in  itself  any  one  of  the 
terms  of  the  agreement  if  it  distinctly  refers  to  and  recognizes  any 
writing  which  does  contain  them  all.^°*  A  written  memorandum, 
however,  which  either  introduces  any  new  term,  or  leaves  any  material 
miatter  too  uncertain  and  open  to  doubt,^''^  will  not  satisfy  the  re- 
quirements of  the  statute.^""  Neither,  it  has  been  held,  will  a  letter 
BufBce,  which  repudiates  the  written  but  imsigned  contract  relied 
on;^°'  though  a  letter  which  enumerates  all  the  essential  terms  of 
the  bargain  will  be  sufficient,  notwithstanding  it  may  also  contain 
some  reason  for  the  non-acceptaace  of  the  goods,  which  form  the 
subject  matter  of  the  contract.^"'     It  must  be  possible  to  collect  the 


""  But  see  when  not  connected 
together.  Taylor  v.  Smith,  61  L. 
J.  Q.  B.  331,  67  L.  T.  39,  40  W.  R. 
486  C.  A.  and  see  when  they  do  not 
show  that  the  parties  agreed. 
Leatherbee  v.  Bernier,  182  Mass. 
507,  65  N.  B.  842. 

»»Dob6lI  V.  Hutchinson,  3  A.  & 
E.  355,  371,  1  H.  &  W.  394,  5  N.  & 
M.  251;  Jones  v.  Victoria  Graving 
Dock  Oo.  46  L.  J.  Q.  B.  219,  L.  R. 
2  Q.  B.  D.  314,  36  L.  T.  144,  25  W. 
R.  348;  Gibson  v.  Holland,  35  L.  J. 
C.  P.  5,  1  H.  &  R.  1,  L.  R.  1  C.  P. 
1,  11  Jur.  N.  S.  1022,  13  L.  T.  293, 
14  W.  R.  86;  Macrory  v.  Scott,  5 
Ex.  907,  20  L.  J.  Ex.  90;  Ridgway 
v.  Wharton,  3  De  G.  M.  &  G.  677, 
6  H.  L.  Gas.  238,  24  L.  J.  Ch.  46; 
Sugden  V.  &  P.  137;  Baumann  v. 
James,  L.  R.  3  Ch.  508,  18  L.  T. 
424,  16  W.  R.  877;  Long  v.  Millar, 
4  C.  P.  D.  450,  48  L.  J.  C.  P.  596, 
41  L.  T.  306,  27  W.  R.  720;  Cave 
V.  Hastings,  7  Q.  B.  D.  125,  50  L. 
J.  Q.  B.  575,  45  L.  T.  348,  46  J.  P. 
56;  Crane  v.  Powell,  38  L.  J.  C.  P. 
43,  L.  R.  4  C.  P.  123,  20  L.  T.  703, 
17  W.  R.  161;  Oliver  v.  Hunting, 
L.  R.  44  Ch.  D.  205,  59  L.  J.  Ch. 
255,  62  L.  T.  108,  38  W.  R.  618. 
But  see  Stanley  v.  Dowdeswell,  L. 


R.  10  C.  P.  102,  23  W.  R.  389.  See 
generally,   note  in  2   L.   R.  A.  212. 

"°  In  Hussey  v.  Horne-Payne,  L. 
R.  4  App.  Cas.  311,  4S  L.  J.  Ch.  846; 
47  L.  J.  Ch.  751,  L.  R.  8  Ch.  D.  670, 
held  that  a  proposal  to  sell,  accept- 
ed "subject  to  the  title  being  ap- 
proved," was  no  suflScient  accept- 
ance; but  in  the  House  of  Lords 
this  was  questioned. 

""Mahalen  v.  Dublin,  &c.  Co.  11 
Ir.   R.   C.    L.   83. 

'"Archer  v.  Baynes,  5  Ex.  625, 
20  L.  J.  Ex.  54;  Richards  v.  Porter, 
6  B.  &  C.  437;  Cooper  v.  Smith, 
15  East  103,  13  R.  R.  397;  see 
Goodman  v.  Griffiths,  1  H.  &  N. 
574,  26  L.  J.  Ex.  415;  Jackson  v. 
Oglander,  2  H.  &  M.  465,  13  L.  T. 
16,  13  W.  R.  936.  But  see  Shippey 
V.  Derrison,  5  Esp.  190;  Townsend 
V.  Hargraves,  118  Mass.  325. 

™  Bailey  v.  Sweeting,  30  L.  J. 
C.  P.  150,  9  C.  B.  N.  S.  843,  9  W. 
R.  273;  Wilkinson  v.  Evans,  35  L. 
J.  C.  P.  224,  L.  R.  1  C.  P.  407,  H. 
&  R.  522,  14  W.  R.  963,  12  Jur.  N. 
S.  600;  Buxton  v.  Rust,  L.  R.  7  Ex, 
279,  41  L.  J.  Ex.  173,  27  L.  T.  210, 
20  W.  R.  1014;  Leather-Cloth  Co. 
V.  Hieronimus,  L.  R.  10  Q.  B.  140, 
44  L.  J.  Q.  B.  54,   32  L.  T.  307,   23 
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entire  contract  from  the  writings,^  °°  verbal  testimony  not  being  ad- 
missible to  supply  any  fatal  defects  or  omissions  in  the  written  evi- 
dence.-"" Parol  evidence  may,  nevertheless,  be  admitted  to  show  the 
situation  of  the  parties  at  the  time  the  contract  was  made;^"^  to 
identify  documents  or  things  referred  to  ia  the  contract  ;^°^  or  in 
some  cases  to  explain  the  language  employed,^"^  or,  it  seems,  to  fix 
the  date  at  which  it  was  committed  to  writing.^"* 

It  does  not  matter  to  whom  the  memorandum  which  states  the 
terms  of  the  agreement  is  addressed,  because  a  memorandum  is  not 
necessary  to  constitute  the  contract,  but  merely  to  furnish  proof 
of  it.     Therefore,  a  letter  addressed  to  a  third  paiity,^''^  or  a  recital 

maurice  v.  Bayley,  8  E.  &  B.  664, 
9  H.  L.  Cas.  78;  Clarke  v.  Fuller, 
16  C.  B.  N.  S.  24,  12  W.  R.  671; 
Parkhurst  v.  Van  Cortlandt,  1 
Johns.  Ch.  (N.  Y.)  273,  280;  Abeel 
V.  RadclifE,  13  Johns.  (N.  Y.)  297; 
Eggleston  v.  Wagner,  46  Mich.  610; 
Smith's  Appeal,  69  Pa.  St.  474. 

""Sweet  V.  Lee,  3  M.  &  Gr.  452; 
Ellis  V.  Bray,  79  Mo.  227. 

=°^Horsfall  v.  Hodges,  2  Coop. 
115;  Cave  v.  Hastings,  L.  R.  7  Q. 
B.  D.  125,  50  L.  J.  Q.  B.  575,  45 
Li.  T.  348,  46  J.  P.  56;  Moayon  v. 
Moayon,  (Ky.)  72  S.  W.  33,  60  L. 
R.  A.   415. 

="  Sweet  V.  Lee,  3  M.  &  Gr.  452; 
see  Waldron  v.  Jacob,  I.  R.  5  Eq. 
131,  where  parol  evidence  wag  ad- 
mitted to  show  what  "this  place" 
meant. 

"*  Edmunds  v.  Downes,  2  C.  & 
M.  459,  4  Tyr.  173,  3  L.  J.  Ex.  98; 
Hartley  v.  Wharton,  11  A.  &  E. 
934,  3  P.  &  D.  529,  4  Jur.  576;  Lobb 
v.  Stanley,  5  Q.  B.  574,  13  L.  J.  Q. 
B.   117. 

=»=  Longfellow  v.  Williams,  Peake. 
Add.  C.  225;  Rose  v.  Cunynghame, 
11  Ves.  550,  12  Ves.  29;  Gibson 
V.  Holland,  35  L.  J.  C.  P.  5,  1  H.  & 
R.  1,  L.  R.  1  C.  P.  1,  11  Jur.  N. 
S.    1022,    13    L.    T.    293,    14   W.    R 


W.  R.  593;  Munday  v.  Asprey,  L. 
R.  13  Ch.  D.  855,  49  L.  J.  Ch. 
216,  28  W.  R.  347;  Elliott  v.  Dean, 
C.  &  E.  283;  Bonnewell  v.  Jenkins, 
L.  R.  8  Ch.  D.  70,  47  L.  J.  Ch.  758, 
38  L.  T.  81;  26  W.  R.  294;  Crossley 
v.  Maycock,  L.  R.  18  Eq.  180,  43  L. 
J.  Ch.  379,  22  W.  R.  387;  Rossiter 
V.  Miller,  46  L.  J.  Ch.  228,  L.  R.  5 
Ch.  D.  648,  658;  Brien  v.  Swainson, 

1  L.  R.  Ir.  15;  Lewis  v.  Brass,  L. 
R.  3  Q.  B.  D.  667,  37  L.  T.  738,  26 
W.  R.  152. 

^™  Chinnock  v.  The  Marchioness 
Ely,  2  H.  &  M.  220,  4  De  G.  J.  & 
S.  638,  34  L.  J.  Ch.  399;  Winn  v. 
Bull,  47  L.  J.  Ch.  139,  7  Ch.  D. 
29,  26  W.  R.  230;  Rishton  v.  What- 
more,  L.  R.  8  Ch.  D.  467,  47  L.  J. 
Ch.  629,  26  W.  R.  827,  Dolling  v. 
Evans,  36  L.  J.  Ch.  474;  Nesham 
V.  Selby,  L.  R.  13  Eq.  191,  L.  R. 
7  Ch.  406,  41  L.  J.  Ch.  551,  26  L.  T. 
145,  568;  Peirce  v.  Corf,  L.  R.  9 
Q.  B.  210,  43  L.  J.  Q.  B.  52,  29  L. 
T.  919,   22  W.  R.  299. 

=»"  Boydell  v.  Drummond,  11  East 
141,  10  R.  R.  450;  Cox  v.  Middleton, 

2  Drew.  209,  2  Eq.  R.  631,  23  L. 
J.    Ch.    618;    Ridgway   v.   Wharton, 

3  De  G.  M.  &  G.  677,  6  H.  L.  Cas. 
238,  24  L.  J.  Ch.  46;  Caddick  v. 
Skidmore,  3  Jur.  N.   S.   1185;    Fitz- 
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of  the  arrangement  contained  in  the  will  of  the  party  to  be  charged,^"' 
or  an  answer  to  a  bill  in  Chancery  under  the  old  forms  of  pleading, 
or  an  affidavit  in  any  legal  proceeding,''"''  or  written  and  signed  in- 
structions given  to  a  telegraph  clerk  for  transmission,^"^  or  the  min- 
utes of  a  board  meeting,  signed  by  the  chairman,^""  will  suffice,  pro- 
vided the  documents  sufficiently  refer  to  the  terms  of  the  original 
verbal  promise;  and,  indeed,  the  attestation  by  the  party  to  be 
charged  of  a  deed  which  recites  the  oral  agreement  may  be  sufficient, 
if  it  appears  that  he  in  fact  knew  of  the  recital."^"  A  written 
memorandum,  made  after  the  action  is  brought,  will  not,  however, 
satisfy  the  statute.^^^ 

§  668.  The  signature. — The  place  of  signature  is  likewise  imma- 
terial when  a  statute  merely  requires  that  a  writing  should  be  signed 
by  the  party,  and  not  that  it  should  be  subscribed.  Therefore,  if  a 
party,  or  his  duly  authorized  agent,^^^  insert  his  name,  either  at 
the  beginning,  or  in  the  body,  of  a  document,  for  the  purpose  of 
authenticating  or  governing  every  part  of  it,  this  will  be  equally  valid 
with  a  signature  at  the  foot.''^^     But  in  these  cases  it  may  be  a 


86;  Moss  v.  Atkinson,  44  Cal.  3; 
Moore  V.  Mountcastle,  61  Mo.  424; 
Wood  V.  Davis,  82  111.  311;  "Wright 
V.  Cobb,  5  Sneed  (Tenn.)  143;  Bris- 
tol V.  Mente,  80  N.  Y.  S.  52. 

*"In  re  Hoyle,  41  W.  R.  81;  re- 
versing 67  L.  T.  254.  See  also 
Shroyer  v.  Smith,  204  Pa.  St.  310, 
54  Atl.  24. 

'"'Barkworth  v.  Young,  4  Drew. 
1,  26  L.  J.  Ch.  153,  3  Jur.  N.  S. 
34. 

'"'Godwin  v.  Francis,  39  L.  J.  C. 
P.  121,  L.  R.  5  C.  P.  295,  22  L.  T. 
338.  In  America  even  a  telegram 
sent  by  verbal  instructions  has 
been  held  to  be  suflacient.  Dun- 
ning V.  Roberts,  35  Barb.  (N.  Y.) 
463. 

""  Jones  V.  Victoria  Graving  Dock 
Co.  L.  R.  2  Q.  B.  D.  314,  46  L.  J.  Q. 
B.  219,  36  L.  T.  144,  25  W.  H. 
348.  See  also  Stevens  v.  City  of 
Muskegon,  111  Mich.  72,  69  N.  W. 
227,  36  L.  R.  A.  777. 


""Welford  v.  Beezley,  1  Ves.  Sr. 
6;   1  Wils.  118. 

^'Bill  V.  Bament,  9  M.  &  W.  36, 
10  L.  J.  Ex.  302;  Williams  v.  Bacon, 
2  Gray   (Mass.)   387. 

="  Evans  v.  Hoare  (1892),  1  Q. 
B.  593,  61  L.  J.  Q.  B.  470,  66  L.  T. 
345,   40  W.  R.  442,   56  J.  P.  664. 

'"Caton  V.  Caton,  L.  R.  2  H.  L, 
127,  36  L.  J.  Ch.  886,  16  W.  R.  1; 
Lobb  V.  Stanley,  5  Q.  B.  574,  13 
L.  J.  Q.  B.  117;  Johnson  v.  Dodgson, 
2  M.  &  W.  653,  6  L.  J.  Ex.  185, 
Durrell  v.  Evans,  1  H.  &  C.  174, 
31  L.  J.  Ex.  337,  4  Jur.  N.  S.  104, 
7  L.  T.  97,  10  W.  R.  665;  Knight 
V.  Crockford,  1  Esp.  190,  5  R.  R. 
729;  Lemayne  v,  Stanley,  3  Lev.  1; 
Ogilvie  V.  Foljambe,  3  Mer.  52;  17 
R.  R.  13;  Saunderson  v.  Jackson, 
2  B.  &  P.  238,  3  Esp.  180,  5  R. 
R.  580;  Hammersley  v.  Baron  de 
Biel,  12  CI.  &  Pin.  45,  H.  L;  Holmes 
V.  Mackrell,  3  C.  B.  N.  S.  789,  30 
L.     T.     (O.     S.)     243;    Bleakley   v. 
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question  for  the  jury,  whether  the  party,  not  having  signed  it  reg- 
ularly at  the  foot,  meajit  to  be  bound  by  a  document  as  it  stood,  or 
whether  it  was  left  so  unsigned  because  he  refused  to  complete  it.^^* 
Thus,  where  an  agreement,  drawn  up  by  the  secretary  of  one  of 
the  contracting  parties,  contained  the  names  of  both  of  them  in 
the  body  of  the  instrument,  but  concluded  "as  witness  our  hands," 
and  no  signatures  were  subscribed,  it  was  held  that  the  statute  was 
not  satisfied,  as  it  was  obviously  intended  that  the  agreement  should 
not  be  perfect  till  the  names  were  added  at  the  foot.^^" 

It  matters  not  whether  the  Christian  name  be  set  out  at  length  or 
denoted  by  the  initial,  or  omitted  altogether.^**  It  seems,  however, 
that  the  surname  must,  ordinarily,  be  written  at  length,  and  that  a 
letter  signed  by  mere  initials  of  the  party,''*^  or  subscribed  without 
signature,  "by  your  affectionate  mother,"^''  or  the  like,  wUl  not 
suffice.  A  printed  signature,  too,  has  been  held  sufficient  where  the 
party  to  be  charged  has  written  other  parts  of  the  memorandum, 
or  has  done  other  acts  amounting  to  a  recognition  of  his  printed 
name."**  As  before  pointed  out,  even  a  telegram,  if  sent  in  the 
usual  way  by  the  party  to  be  charged,  and  containing  his  name, 
would  satisfy  the  statute.  Again,  it  is  generally  unnecessary  that 
the  agreement  or  memorandum  should  be  signed  by  both  parties, 
for  in  most  cases  the  statute  only  requires  that  it  should  be  signed 
'T)y  the  party  to  be  charged  therewith,"  that  is,  by  the  defendant, 
against  whom  the  performance  or  damages  are  demanded.'''"'     Even 

Smith,    11    Sim.    150.     See   also   10  528;    12  Moore    216;    Sweet  v.  Lee, 

L.  R.  A.  838;   43  L.  R.  A.  530;   33  3  M.  &  Gr.  452. 
L.  R.  A.  679;    Drury  v.   Young,  58         "•  Selby   v.    Selby,   3   Mer.    2,    17 

Md.  546,  42  Am.  R.  343,  and  note.  R.  R.  1. 

"*  Johnson   v.   Dodgson,   2   M.   &         '^  Schneider  v.  Norrls,  2  M.  &  Sel. 

W.  653,  6  L.  J.  Ex.  185.  286,    15   R.   R.   250;    Saunderson   v. 

'"  Hubert  v.  Treherne,  3  M.  &  Gr.  Jackson,  2  B.  &  P.  238,  3  Esp.  180, 

743,   4  Scott  N.  R.  486,   Car.  &  M.  5  R.  R.  580;   Tourret  v.  Crlpps,  48 

351,  11  L.  J.  C.  P.    See  also  McMil-  L.  J.  Ch.  567,  27  W.  R.  706;  Drury 

len  V.  Terrell,  23  Ind.  163;  Hawkins  v.   Young,   58  Md.   546,   42   Am.   R. 

v.  Chace,  19  Pick.  (Mass.)  502.  343. 

""Lobb  V.  Stanley,  5  Q.  B.  574,  13         ""  Laythoarp   v.    Bryant,   3    Scott 

L.  J.  Q.  B.  117;  Ogilvle  v.  Foljambe,  238,   2  Bing.  N.   C.  735,   2  Hodges, 

3  Mer.   52,    17  R.  R.  13.     See  also  25;  Thayer  v.  Luce,  22  Ohio  St.  62; 

Salmon  Falls,  &c.   Co.  v.   Goddard,  Alabama,    &c.    Ins.    Co.    v.    Oliver, 

14    How.    (U.    S.)    446;    Sanbom   v.  82   Ala.   417,  2   So.   445;    Shirley  v. 

Flagler,  9  Allen   (Mass.)   474.  Shirley,   7   Blackf.    (Ind.)    452;    Old 

"'Hubert  v.  Moreau,  2   C.   &  P.  Colony,    &c.    R.    Co.    v.    Evans,    6 
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a  written   and   signed   proposal    axjcepted   by   parol   may   be   suffi- 
cient.^^^ 

§  669.  Change  of  contract  by  parol. — It  is  a  question  upon  which 
there  is  some  conflict  of  authority  as  to  how  far,  if  at  all,  a  con- 
tract within  the  Statute  of  Frauds  can  be  subsequently  changed  or 
modified  by  psxol.  A  new  agreement  or  modification  of  the  original 
contract  must  itself  be  valid,  and  where  the  Statute  of  Frauds  re- 
qiures  it  to  be  in  writing,  it  cannot,  as  a  general  ride,  be  shown 
by  parol  evidence.^^^  But,  of  course,  a  contract  which  is  not  re- 
quired to  be  in  writing  may  be  changed  by  a  valid  subsequent 
agreement,  even  though  the  original  contract  is  in  writing  and  the 
subsequent  agreement  is  not  in  writing.^^'  So,  as  will  be  shown  in  the 
next  section,  there  are  cases  of  fraud,  mistake  or  part  performance, 
in  which  parol  evidence  is  admissible,  notwithstanding  the  Statute 
of  Frauds. 


Gray  (Mass.)  25;  Bowers  v.  Whit- 
ney, 88  Minn.  168,  92  N.  W.  540; 
Liverpool  Borough  Bk.  v.  Turner, 
1  J.  &  H.  159,  2  De  G.  F.  &  J.  502; 
30  L.  J.  Ch.  379;  Seton  v.  Slade,  7 
Ves.  265,  6  R.  R.  124;  Egerton  v. 
Mathews,  2  Smith  389,  6  East 
SOT,  8  R.  R.  489;  Allen  v.  Bennet, 
3  Taunt.  169,  12  R.  R.  633.  The 
last  two  cases  were  decisions  on 
§  17  of  the  Stat,  of  Frauds  (now 
§  4  of  "The  Sale  of  Goods  Act, 
1893"),  which  uses  the  word  par- 
ties. They  overrule  the  dicta  of 
Ld.  Redesdale  and  Sir  T.  Plumer  in 
Lawrenson  v.  Butler,  1  Sch.  &  Lef. 
(Ir.)  13;  and  O'Rourke  v.  Perce- 
val, 2  Ball  &  B.  58,  12  R.  R.  68 
(Ir.).  See  M.  &  Gr.  462n,  and  2 
Kent  Comm.  510.  As  to  when  a  cov- 
enantee may  sue  for  a  breach  of 
covenant,  although  he  has  not  ex- 
ecuted the  deed,  see  Wetherell  v. 
Langston,  1  Ex.  634;  17  L.  J.  Ex. 
338;  Pitman  v.  Woodbury,  3  Ex. 
4;  British  Emp.  Assn.  Co.  v. 
Browne,  12   C.  B.   723,    22  L.  J.   C, 


P.  49,  16  Jur.  1157;  Morgan  v.  Pike, 
14  C.  B.  473,  2  C.  L.  R.  696,  23  L.  J. 
C.  P.  64;  Swatman  v.  Ambler,  8 
Ex.  72,   22  L.  J.  Ex.  81. 

^'Ashcroft  V.  Morvin,  4  M.  &  Gr. 
450,  6  Jur.  783;  Watts  v.  Ainsworth, 
3  F.  &  F.  12,  1  H.  &  C.  83;  Reuss 
V.  Picksley,  L.   R.   1  Ex.  342,  4  H. 

6  C.  588,  15  L.  T.  25.  See  also  Fors- 
ter    V.   Rowland,  30  L.   J.   Ex.   396, 

7  H.  &  N.  103. 

'"See  notes  in  100  Am.  Dec.  169- 
172,  and  56  Am.  St.  671,  where  the 
conflicting  authorities  are  reviewed, 
and  the  general  rule  and  its  ex- 
ceptions or  apparent  exceptions  or 
limitations  are  stated;  also  Gordon 
V.  Niemann,  118  N.  Y.  152,  23  N.  E. 
454;  Carpenter  v.  Galloway,  73  Ind. 
418;  Wharton  v.  Missouri,  &c.  Co. 
1  Mo.  App.  577,  582;  Atlee  v.  Bar- 
tholomew, 69  Wis.  43,  33  N.  W. 
110,   2   Am.   St.   103. 

'"  Emerson  v.  Slater,  22  How.  (U. 
S.)  28;  Brown  v.  Everhard,  52  Wis. 
205,  8  N.  W.  725. 
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§  670.  Heformation  —  Specific  performance  —  Part  performance. 
It  is  oftea  said  that  the  Statute  of  Frauds  will  not  be  permitted 
to  be  used  as  an  instrument  to  accomplish  fraud,  and  in  equity  in 
cases  of  fraud  or  mistake,  the  court  may,  in  a  proper  proceeding, 
correct  and  reform  a  written  contract  ia  accordance  with  the  real 
agreement  between  the  parties.^^*  Parol  evidence  is  admissible  for 
this  purpose,  and,  in  a  proper  case,  the  court  will  enforce  specific 
performance  of  a  contract  as  reformed.^^^  Part  performance  may 
also  take  the  contract  out  of  the  operation  of  certain  provisions  of 
the  statute.''^^  It  has  been  held,  however,  that  one  who  sues  to 
enforce  specific  performance  of  an  agreement  apparently  within  the 
Statute  of  Frauds,  such  as  a  parol  contract  to  convey  land,  which 
is  alleged  to  have  been  so  far  performed  as  to  take  the  case  out  of 
the  statute,  has  the  burden  of  establishing  facts  showing  that  he  is 
entitled  to  relief  notwithstanding  the  provisions  of  the  statute."^^ 
The  mere  refusal  to  carry  out  an  agreement  which  is  within  the 
Statute  of  Frauds  is  not  of  itself  such  a  fraud  as  will  justify  the 
admission  of  parol  evidence  to  prove  the  contract  and  require  its 
enforcement,^''*  and  there  are  some  jurisdictions  in  which  it  is  held 
that  in  the  case  of  executory  contracts  oral  evidence  is  not  admissible 

="  Noel's  Ex'r  v.  Gill,  84  Ky.  241,  Swan,     48     Ohio     St.    25,    32    Cent. 

249,  1  S.  W.  428;  Beardsley  v.  Dunt-  L.    J.    205,    and    note;    Wallace    v. 

ley,  69    N.  Y.  577;  McDonald  v.  Yung-  Scoggins,  18  Ore.   502,  21  Pac.   558, 

bluth,  46  Fed.  836;  Morrison  v.  Col-  17    Am.    St.    749,    and    note;    notes 

Her,  79  Ind.  417,  and  see  extended  in  3  L.  R.  A.  337;  15  L.  R.  A.  341; 

notes   in   7   Am.   Dec.    567-569,   and  754;  24  L.  R.  A.  255. 

65  Am.  St.  501,  502.  "'  Luzader  v.  Richmond,  128  Ind. 

^'^  Butler  v.  Threlkeld,  117  la.  344,  27  N.  B.  736. 
116,  90  N.  W.  584;  Gillespie  v.  '"  Campbell  v.  Dearborn,  109  Mass. 
Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7  130;  Scott  v.  Harris,  113  111.  447; 
Am.  Dec.  559,  and  note;  author!-  Dunphy  v.  Ryan,  116  U.  S.  491, 
ties  cited  in  last  note,  supra;  also  6  Sup.  Ct.  486;  Montacute  v.  Max- 
note  in  32  Cent.  L.  J.  208-  well,  1  P.  Wms.  618.  As  to  what 
210;  Redfield  v.  Gleason,  61  Vt.  220,  will  amount  to  such  a  fraud,  see 
17  Atl.  1076,  15  Am.  St.  889;  Strick-  Williams  v.  Morris,  95  U.  S.  444; 
land  v.  Barber,  76  Mich.  310,  43  Glass  v.  Hulbert,  102  .Mass.  24; 
N.  W.  449;  Fishback  v.  Ball,  34  Attorney-General  v.  Day,  1  Ves.  Sr. 
W.  Va.  644,  12  S.  E.  856.  218;    Wilkins  v.  Evans,   1  Del.   Ch. 

'"See  extended  notes  in  32  Am.  156;    Long   v.    Hartwell,    34    N.    J. 

Dec.      129;      53     Am.      Dec.      539;  L.   116.     See  also  2   Pom.  Eq.   Jur. 

49     Am.     Dec.     325;      Shahan     v.  §§  858,  859,  864-857,  921. 
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in  equity  to  reform  the  contract  on  account  of  fraud  or  mistake, 
and  to  specifically  enforce  it  as  reformed.'""  It  is  not  within  the 
scope  of  a  woik  on  evidence,  however,  to  treat  this  subject  in  detail, 
and  sufficient  time  and  space  have  already  been  devoted  to  the  general 
consideration  of  the  Statute  of  Frauds. 

"•See  Davis  v.  Ely,  104  N.  Car.  133.       Conflicting    authorities     are 

16,   17   Am.   St.   667,   10  S.   E.   138;  cited  in  Butler  v.  Threlkeld,  117  la. 

Macomber    v.    Peckham,    16    R.    I.  116,  90  N.  W.  584,  585,  and  reviewed 

485,   17   Atl.    910;    Elder   v.   Elder,  in  24  Am.   L.   Reg.    (U.   S.)   81  aa 

10  Me.  80,  25  Am.  Dec.  205;  Osbom  well  as  in  the  notes  in  7  Am.  Dec. 

V.  Phelps,  19  Conn.  63,  48  Am.  Dec.  567  and  65  Am.  St.  501. 
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§  671. — Generally. — In  this  chapter  we  shall  treat  the  subject  of 
opinion  evidence  in  so  far  as  it  relates  to  the  opkuons  or  conclusions 
of  ordinary  witnesses  who  are  not  experts.  In  the  case  of  ordinary 
witnesses  questions  as  to  the  jadmission  of  their  opinions  usually 
depend  more  on  considerations  relating  to  the  evidence  itself  than 
on  those  relatiag  to  the  instruments  of  evidence  and  their  charac- 
teristics or  qualifications;  but  in  the  case  of  experts  much  depends 
on  their  qualifications  as  well  as  on  considerations  relating  to  the 
evidence  itself,  and  the  expert  and  his  opinion  cannot  so  well  be 
treated  sepaj-ately.  In  the  one  case  there  is  nothing  necessarily  peculiar 
to  the  particular  instruments  of  evidence,  while  in  the  other  the  in- 
strument as  well  as  the  evidence  belongs  to  a  peculiar  class.  For  these 
reasons,  as  well  as  for  convenience,  we  shall  ccmsider  the  opinions 
of  ordinary  witnesses  here,  and  treat  the  subject  of  experts  and  their 
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opinions  in  another  volume,  in  which  the  instruments  of  evidence 
are  treated. 

The  following  propositions,  taJcen  from,  tha  opinion  in  a  well 
considered  case,^  will  serve  as  an  introduction  to  the  subject:  "1. 
That  witnesses  shall  testify  to  facts,  and  not  opinions,  is  the  general 
rule.  2.  Exceptions  to  this  rule  have  been  found  to  be,  in  some 
cases,  necessary  to  the  due  administration  of  justice.  3.  Witnesses 
shown  to  be  learned,  skUled  or  experienced  in  a  particular  art,  science, 
trade  or  business  may,  in  a  proper  case,  give  their  opinions  upon  a 
given  state  of  facts.  This  exception  is  limited  to  experts.  4.  In 
matters  more  within  the  common  observation  and  experience  of  men, 
non-experts  may,  in  cases  where  it  is  not  practicable  to  place  before 
the  jury  all  the  primary  facts  upon  which  they  are  founded,  state 
their  opinions  from  such  facts,  where  such  opinions  involve  con- 
clusions material  to  the  subject  of  inquiry.  5.  In  such  cases  the 
witnesses  are  required,  so  far  as  may  be,  to  state  the  primary  facts 
which  support  their  opinions.  6.  Where  it  is  practicable  to  place 
palpably  before  the  jury  the  facts  supporting  their  opinions,  the 
witnesses  should  be  restricted  in  their  testimony  to  such  facts,  and 
the  jurors  left  to  form  their  opinions  from  these  facts,  unaided 
by  the  mere  opinions  of  the  witnesses." 

§  672.  Opinions  of  witnesses — General  rule, — It  has  been  plau- 
sibly argued  that  there  is  no  general  rule  requiring  the  rejection 
of  opinions  as  evidence,^  but  we  think  it  may  be  said,  in  a  sense  at 
least,  and  it  usually  is  said,  that  the  general  rule  is  that  the 
opinions  of  witnesses  are  not  admissible.'  It  might  be  better,  how- 
ever, to  state  the  general  rule  in  more  limited  terms,  for  when  it  is 
stated  so  broadly  as  it  is  usually  stated  it  will  be  found  that  in  its 
application  the  exceptional  cases  are  almost  as  numerous  as  those 
which  fall  within  the  rule.    A  better  statement  of  the  general  rule, 

'Railroad  Co.  v.  Shultz,  43  Ohio  v.    Haddock,    5   Ore.    480;    City   of 

St.  270,  54  Am.  R.  805,  811,  812.  Parsons  v.  Lindsay,  26  Kans.  426; 

'Hardy  v.  Merrill,  56  N.  H.  227,  State  v.   Starnes,   94   N.   Car.   973; 

22  Am.  R.  441,  449.  Spencer  v.  Metropolitan,  &c.  R.  Co. 

» State   v.    Musgrave,   43   W.   Va.  120  Mo.  154,  23  S.  W.  126;   Spears 

672,   28   S.   B.   813;    Lake   Brie,   &c.  v.  Town  of  Mt.  Ayr,  66  la.  721,  24 

R.  Co.  V.  Juday,  19  Ind.  App.   436,  N.   W.   504;    Flickinger  v.   Wagner, 

461,    49    N.    B.    843,    and    numerous  46   Md.    580;    Alabama,    &c.    R.   Co. 

authorities     there     cited;    Chicago,  v.   Lapia,   94   Ala.   226,  10   So.   236; 

&c.   R.   Co.   v.   Esten,   178  111.   192,  Indiana,  &c.  R.  Co.  v.  Hale,  93  Ind. 

62  N.  B.  954,  955.     See  also  Wilson  79. 
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therefore,  would  be  as  follows:  If  the  facts  can  be  detailed  and 
placed  before  the  jury  so  that  the  jurors,  as  men  of  ordinary  in- 
telligence, can  fully  understand  the  matter  and  draw  the  proper  in- 
ferences and  conclusions,  and  there  is  no  necessity  for  opinion  evi- 
dence, such  evidence,  whether  the  opinion  of  an  expert  or  a  non- 
expert, is  inadmissible.*  This  rule  in  general  applies  to  mere  con- 
clusions' of  an  ordinary  witness  as  well  as  opinions,  although  there 
may  be  cases  in  which  a  conclusion  as  distinguished  from  an  opinion — 
if  such  a  distinction  can  be  made — ^might  be  admissible  when  a  mere 
opinion  would  not  be  admissible.® 

§  673.     Difference  between  opinions,  conclusicms  and  facts. — The 

courts  frequently  state  that  certain  evidence  is  inadmissible  because 
it  is  a  mere  opinion  or  conclusion  of  the  witness,  and  in  some  cases 

*See  Railroad  Co.  v.  Shultz,  43 
Ohio  St.  270,  54  Am.  R.  805;  Clif- 
ford V.  Richardson,  18  Vt.  620;  Fer- 
guson V.  Hubbell,  97  N.  Y.  507; 
Koccis  V.  State,  56  N.  J.  L.  44,  27 
Atl.  800;  Atchison,  &c.  R.  Co.  v. 
Lawler,  40  Neb.  356,  58  H.  W.  968; 
Connelly  v.  Hamilton,  &c.  Co.  163 
Mass.  156,  39  N.  E.  787;  Wilson  v. 
New  York,  &c.  R.  Co.  18  R.  I.  598; 
Reed  v.  Valley  Land  Co.  (Neb.) 
92  N.  W.  622;  Reese  v.  Clark,  198 
Pa.  St.  312,  47  Atl.  994. 

'  Swanson  v.  Andrus,  84  Minn. 
168,  88  N.  W.  252;  Davis  v.  Hamil- 
ton, 88  Minn.  64,  92  N.  W.  512; 
Houston,  &c.  R.  Co.  v.  Rippetoe 
(Tex.)  64  S.  W.  1016;  Hammond, 
&c.  R.  Co.  V.  Spyzchalski,  17  Ind. 
App.  7,  46  N.  B.  47;  Martin  v.  Tex- 
as, &c.  Co.  (Tex.  Civ.  App.)  77 
S.  W.  651;  Michael  v.  Marshall,  201 
111.  70,  66  N.  E.  273;  Wallace  v. 
Whitman,  201  111.  59,  66  N.  E.  311. 

°  It  seems  to  us  that  in  most  of 
the  cases  in  which  it  is  held  that 
the  opinions  of  ordinary  witnesses 
are  admissible  the  evidence  might 
have  been  considered  as  a  conclu- 
sion rather  than  a  mere  opinion, 
being  the   knowledge,   or   at  least, 


the  impression  of  the  witness  made 
by  minor  facts  or  instances  that 
could  not  well  be  placed  before  the 
jury,  or  in  other  words',  the  ulti- 
mate fact  made  up  of  such  minor 
facts;  and,  as  said  in  Common- 
wealth v.  Sturtivant,  117  Mass.  122, 
19  Am.  R.  401,  405,  it  is  not  "a 
mere  opinion  which  is  thus  given 
by  a  witness,  but  a  conclusion  of 
fact  to  which  his  judgment,  obser- 
vation, and  common  knowledge  has 
led  him  in  regard,  to  a  subject  mat- 
ter which  requires  no  special  learn- 
ing or  experience,  but  which  is 
within  the  knowledge  of  men  in 
general."  See  also  Connecticut,  &c. 
Ins.  Co.  v.  Lathrop,  111  XJ.  S.  612, 
4  Sup.  Ct.  533,  537;  Curtis  v.  Rail- 
road Co.  18  Wis.  312;  Garrett  v. 
Tel.  Co.  92  la.  449,  58  N.  W.  1064; 
Wheeler  v.  Campbell,  68  Vt.  98, 
34  Atl.  35,  in  which  such  evidence 
is  spoken  of  as  a  fact  or  evidence 
of  a  fact,  rather  than  a  mere  opin- 
ion. See  also  Bennett  v.  Meehan, 
83  Ind.  566,  568;  State  v.  McKnight, 
la.  93  N.  W.  63;  Alabama,  &c. 
R.  Co.  V.  Yarbrough,  83  Ala.  238, 
3    So.    447. 
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the  context  shows  that  these  terms  were  regarded  as  synonymous, 
while  in  others  they  were  evidently  regarded  as  not  strictly  syn- 
onymous, but  we  have  found  no  satisfactory  consideration  of  the  dis- 
tinction which  should  be  drawn.  It  is,  indeed,  very  difficult  to 
draw  any  distinction  between  opinjcms  and  conclusions,  and  it  is 
also  somewhat  diEBcult  in  many  cases  to  determine  whether  a  state- 
ment is  a  mere  opinion  or  conclusion  on  the  one  hand,  or  a  statement 
of  fact  on  the  other.  It  seems  to  us  that  a  conclusion,  as  the  term 
is  used  in  this  connection,  may  be  somewhat  in  the  nature  of  an 
ultimate  fact,  or  a  "shorthand  rendering  of  the  facts,"  and  that  an 
opinion  partakes  more  of  the  nature  of  a  supposition,  or  a  more  or 
less  remote  and  less  apparent  inference.^  But  the  distinction,  if 
any,  is  somewhat  shadowy.  So,  indeed,  in  many  cases,  is  the 
distinction  between  a  conclusion  and  a  fact,  and  the  witness  himself 
may  not  be  able  to  separate  the  one  from  the  other.*  A  brief  re- 
view of  some  of  the  decisions  upon  the  subject  will  show  how  difficult 
it  is  to  draw  the  line. 

Several  times  in  Alabama  it  has  been  held  that  "ownership  of 
property  is  a  fact  to  which  a  witness  may  always  testify" ;°  but  in 
other  states  there  are  decisions  to  the  effect  that  it  is  an  opinion  . 
or  a  conclusion  which  is  not  admissible,  at  least  where  such  ownership 
is  the  very  issue  to  be  determined  by  the  jury.^"  In  a  recent  case 
in  Indiana  it  is  held  that  a  statement  by  a  witness  that  the  con- 
sideration of  the  assignment  of  a  contract  for  the  purchase  of  land 
was  the  payment  of  notes  given  therefor  is  the  statement  of  a  fact, 
and  not  an  inadmissible  conclusion,^^  and  the  same  has  been  held  in 
other  jurisdictions  as  to  a  statement  as  to  whether  there  was  an 
understanding    or  agreement  between  parties.^''    So,  it  has  been  held 

'  See    note    6    supra;    also    State  "  Brown   v.    Cloud    Co.   Bank,   2 

V.   Tlghe,  27  Mont.   327,  71  Pac.  3.  Kans.  App.  352,  42  Pac.  593;  Talia- 

'  See  Graham  v.  Pennsylvania  Co.  ferro  v.  Pry  or,  12  Gratt.   (Va.)  277; 

139  Pa.   St.   149,  21  Atl.  151,  12  L.  Wells    v.    Shepp,    1    Walk.    (Miss.) 

R.  A.  293,  295;  Louisville,  &c.  R.  Co.  353.    But  compare  Pichler  v.  Reese, 

V.  Miller  (Ind.)  37  N.  E.  343;  Yahn  171  N.  Y.  577,  64  N.  E.  441. 

V.  City  of  Ottumwa,  60  la.  429,  15  "Baltes  Land,  &c.  Co.  v.  Sutton 

N.   W.   257;    Baltimore,   &c.   R.   Co.  (Ind.  App.)  69  N.  B.  179. 

V.  Rambo,  59  Fed.  75.  "Garrett  v.  Western  U.  Tel.  Co. 

"  Hunnicutt  v.  Higginbotham  92  la.  449,  58  N.  W.  1064;  Wheeler 
(Ala.)  35  So.  469;  Stanier  v.  Tra-  v.  Campbell,  68  Vt.  98,  34  Atl.  35. 
num,  98  Ala.  315,  13  So.  365,  and  So  as  to  understanding  as  to  mean- 
authorities  cited.  See  also  Pichler  ing  of  words  and  person  meant  in 
v.  Reese,  171  N.  Y.  577;  64  N.  E.  ubel  and  slander  cases.  Smith  v. 
441. 
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that  a  statement  by  a  witness  that  she  was  easily  awakened,^'  or 
that  the  witness  smelled  chloroform^*  was  not  objectionable  as  a 
mere  opinion  or  conclusion.  And  questions  as  to  what  a  certain  con- 
dition indicated;^''  as  to  how  far  an  injured  person  helped  herself, 
and  at  what  point  she  required  assistance;^'  and,  after  the  witness 
had  given  an  incomplete  description  of  a  defective  cattle  guard,  as 
to  what,  if  any,  other  defects  he  noticed,^'  have  been  held  not  to  be 
objectionable  as  calling  for  conclusions.  On  the  other  hand,  whether 
a  conversation  or  noise  was  loud  enough  to  be  heard  ;^*  that  particular 
improvements  were  intended  to  be  provided  for  by  a  trust  deed  which 
had  been  executed;^'  that  a  testatrix  was  easily  influenced  and  was 
afraid  of  a  certain  person;""  and  that  a  testator  "acted  foolish,'"^ 
have  all  been  held  to  be  conclusions  and  inadmissible  as  such.  In 
a  case  in  Iowa  evidence  that  a  walk  was  a  good  sound  walk  was  ad- 
mitted, and  evidence  that  it  was  in  bad  condition  was  excluded,  and 
the  court,  on  appeal,  held  that  this  was  correct,  and  stated  that  to 
say  that  the  walk  was  sound  and  in  good  condition  was  a  statement 
Miles,     15     Vt.     245;     Smawley    v.      Cooley,  6  Gray   (Mass.)   350;   Shae- 


Stark,  9  Ind.  386;  Miller  v.  Butler, 
6  Cush.  (Mass.)  71;  Howe  Machine 
Co.  V.  Sander,  58  Ga.  65.  But  see 
Van  Vechten  v.  Hopkins,  5  Johns. 
(N.   Y.)    211. 

"State  V.  David,  25  Ind.  App. 
297,  58  N.  E.  83.  So,  as  to  the  "be- 
lief" of  the  witness,  who  was  a 
party,  where  the  question  was  as 
to  fraud  or  good  faith.  Pitzgibbon 
V.  Chicago,  &c.  R.  Co.  118  la.  440, 
93  N.  W.  276. 

"Miller  v.  State  (Tex.  Cr.  App.) 
50  S.  W.  704.  So,  as  to  a  state- 
ment as  to  who  occupied  the  up- 
stairs of  a  house.  State  v.  Brun- 
dige,  118  la.  92,  91  N.  W.  920. 

"Dallas  Electric  Co.  v.  Mitchell 
(Tex.  Civ.  App.)  76  S.  W.  935,  938. 

"Sloan  V.  New  York,  &c.  R.  Co. 
45  N.   Y.  125. 

"Johnson  v.  Detroit,  &c.  R.   Co. 
(Mich.)   97  N.  W.  760. 
"Hammond,    &c.    R.    Co.    v.    Spyz- 
chalski,   17   Ind.   App.    7,   46   N.   E. 
47.       See     also     Comnor.v/eil'.'.i    v. 


fer  V.  Missouri  Pac.  R.  Co.  (Mo. 
App.)  72  S.  W.  154.  But  compare 
Indianapolis  St.  R.  Co.  v.  Robin- 
son, 157  Ind.  414,  61  N.  B.  936; 
Louisville,  &c.  R.  Co.  v.  Stewart, 
128  Ala.  313,  29  So.  562;  Gore  v. 
Southern  R.  Co.  67  S.  Car.  347,  45 
S.  E.  810;  Fonda  v.  St.  Paul  St. 
R.  Co.  77  Minn.  336,  79  N.  W.  1043 
(as  to  whether  witness  would  have 
seen,  held  proper). 

"Martin  v.  Texas,  &c.  Coal  Co. 
(Tex.  Civ.  App.)  77  S.  W.  651.  See 
also  Arnold  v.  Cofer,  135  Ala.  364, 
33  So.  539.  So  a  question  as  to 
why  a  certain  thing  was  done  has 
been  held  objectionable,  as  calling 
for  a  reason  and  not  a  fact.  Lytle 
V.  Bank  of  Dothan,  121  Ala.  215,  26 
So.  6.  But  a  reason  may  be  a  fact 
in  some  cases. 

=»  Michael  v.  Marshall,  201  111.  70, 
66  N.  E.  273. 

^>  Wallace  v.  Whitman,  201  111. 
59,   66  N.  W.   311. 
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of  fact,  as  a  witness  could  not  describe  the  "absence  of  defects  which 
constituted  soundness  and  good  condition,"  while  to  state  that  the 
walk  was  defective  was  to  announce  an  opinion  or  inadmissible  con- 
clusion.''^ 

§  674.  Opinions  inadmissible — Illustrative  cases. — The  opinion  of 
an  ordinary  witness  upon  a  question  of  law^'  or  upon  a  matter  of 
speculation^*  or  mere  conjecture  is  not  admissible.  It  is  also  often 
said  that  the  opinion  of  a  witness  upon  an  issue  or  question  which 
is  for  the  jury  to  decide  on  the  facts  is  inadmissible  ;^°  but,  while 
we  think  it  is  generally  true  that  a  witness  should  not  be  permitted 


"=  Brooks  V.  City  of  Sioux  City, 
114,    la.    641,    87   N.   W.    682. 

"Kelso  V.  Steiger,  75  Md.  376, 
24  Atl.  18;  Short,  &c.  Coal  Co.  v. 
Hardy,  114  Mass.  197;  Bennett  v. 
Clemence,  6  Allen  (Mass.)  10; 
Jackson  v.  Benson,  54  la.  654; 
Heath  v.  Slocum,  115  Pa.  St.  549, 
9  Atl.  259;  Wallace  v.  Maples,  79 
Cal.  433,  21  Pac.  860;  Levy  v.  Salt 
Lake,  5  Utah.  302,  16  Pac.  598;  Gar- 
ret, V.  State,  6  Mo.  1;  Laytham  v. 
Agnew,  70  Mo.  48;  Moffatt  v.  Corn- 
ing, 14  Colo.  104,  24  Pac.  7;  Moser 
v.  Cochrane,  107  N.  Y.  35;  John 
Stuart  &  Co.  v.  Asher,  15  Colo. 
App.   403,   62   Pac.   1051. 

"  McElhannon  v.  State,  99  Ga.  672, 
26  S.  B.  501;  Welsh  v.  Clifton  Mfg. 
Co.  55  S.  Car.  568,  33  S.  E.  737; 
Lake  Erie,  &c.  R.  Co.  v.  Juday, 
19  Ind.  App.  436,  49  N.  B.  843;  Rut- 
ledge  V.  Railroad  Co.  110  Mo.  312, 
19  S.  W.  38;  Jones  v.  State  (Pla.) 
32  St.  793;  Bennett  v.  State,  52 
Ala.  370;  Clement  v.  Cureton,  36 
Ala.  120;  Dawson  v.  Callaway,  18 
Ga.  575;  Butler  v.  Cornwall,  Iron 
Co.  22  Conn.  335;  Commonwealth 
V.  Cooley,  6  Gray  (Mass.)  350; 
Jordan  v.  Foster,  11  Ark.  139,  143. 
See  also  Gaines  v.  New  Orleans, 
6  Wall.  (U.  S.)  642,  706;  Law  v. 
Scott,  5  H.  &  J.  438.     Some  of  these 


cases.  It  seems  to  us,  go  very  far. 
See  for  a  case  in  which  the  state- 
ment that  one  was  prevented  from 
seeing  was  held  a  statement  of 
fact  rather  than  an  opinion,  In- 
dianapolis St.  R.  Co.  V.  Robinson, 
157  Ind.  414,  61  N.  E.  936.  See  also 
Wimber  v.  la.  Cent.  R.  Co.  114 
la.  551,  87  N.  W.  505;  Louisville, 
&c.  R.  Co.  V.  Stewart,  128  Ala.  313, 
29  So.  562. 

^'  Lawson's  Exp.  and  Opin.  Ev. 
556,  564,  and  numerous  authorities 
cited;  also  Louisville,  &c.  R.  Co. 
V.  Sparks,  12  Ind.  App.  410,  40  N.  E. 
546;  Loshbaugh  v.  Birdsell,  90  Ind. 
466;  Brackney  v.  Fogle,  156  Ind. 
535,  60  N.  E.  303  (opinion  as  to 
mental  capacity  to  execute  will  in- 
admissible because  the  precise 
question  to  be  decided  by  jury); 
Commissioners,  &c.  v.  Commission- 
ers, 199  111.  132,  64  N.  B.  1094; 
Read  v.  Valley  Land  Co.  (Neb.) 
92  N.  W.  622;  McGibbons  v.  McGib- 
bons,  119  la.  140,  93  N.  W.  55;  FitcTi 
V.  Mason  City,  &c.  Co.  116  la.  716, 
89  N.  W.  33;  Shafter  v.  Pillar,  28 
Colo.  209,  63  Pac.  302;  Graney  v. 
St.  Louis,  &c.  R.  Co.  157  Mo.  666, 
57  S.  W.  276,  50  L.  R.  A.  153.  See 
also  note  in  36  L.  R.  A.  64,  where 
some  of  the  authorities  on  both 
sides  are  reviewed. 
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to  give  his  opinion  on  the  whole  or  precise  issue  to  be  decided  by 
the  jury,  yet  there  are  admitted  exceptions  to  the  rule  as  generally 
stated,  and  some  of  the  more  recent  authorities  deny  that  there  is  any 
such  general  rule.^"  Opinion  evidence,  however,  as  to  the  measure  or 
exact  amount  of  damages^''  has  often  been  held  inadmissible,  and 
so  as  to  the  opinion  of  a  witness  that  one  of  the  parties  in  an  action 
for  personal  injuries,  or  the  like,  was  negligent.^*  So,  ordinary  wit- 
nesses, who  are  in  no  sense  experts,  cannot  testify  as  to  matters 
requiring  special  knowledge  which  they  do  not  possess.^"     And  in 

67  Pa.  St.  415;  Oliver  v.  Columbia, 
&c.   R.   Co.   65   S.   Car.   1,   43   S.   K. 


='See  Van  Wycklen  v.  City  of 
Brooklyn,  118  N.  Y.  424,  429,  24 
N.  E.  179,  and  cases  cited;  Finn  v. 
Cassidy,  165  N.  Y.  584,  593,  59  N. 
B.  311;  Transportation  Line  v. 
Hope,  95  U.  S.  297;  Snow  v.  Boston, 
&c.  R.  Co.  65  Me.  23;  Poole  v. 
Dean,  152  Mass.  589,  591,  26  N.  K. 
406;  Scalf  v.  Collins  County,  80 
Tex.  514,  16  S.  W.  314. 

In  Indiana,  &c.  R.  Co.  v.  Buffey, 
28  Ind.  App.  109,  62  N.  E.  279,  it 
is  said  that  the  general  rule,  sub- 
ject to  some  exceptions,  is  that  a 
witness  may  not  give  an  opinion 
upon  the  exact  point  In  issue,  but 
an  opinion  as  to  the  sufficiency  of 
a  pulley,  which  was  only  one  of  sev- 
eral questions  that  the  jury  had  to 
decide,  was  held  admissible.  See 
also  Johnson  v.  Detroit,  &c.  R.  Co. 
(Mich.)  97  N.  W.  760. 

"  Yost  V.  Conroy,  92  Ind.  471;  Lit- 
tle Rock,  &c.  R.  Co.  V.  Haynes,  47 
Ark.  497,  1  S.  W.  774;  Van  Densen 
V.  Young,  29  N.  Y.  9,  20;  Norman 
V.  Wells,  17  Wend.  (N.  Y.)  136; 
Roberts  v.  Commissioners,  21  Kans. 
247;  Tingley  v.  City  of  Providence, 
8  R.  I.  493;  Holland  v.  Cammett, 
5  La.  Ann.  705;  Clardy  v.  Calll- 
coate,  24  Tex.  170;  Blair  v.  Milwau- 
kee, &c.  R.  Co.  20  Wis.  262;  Central 
R.  Co.  V.  Kelly,  58  Ga.  107.  But 
see  Jones  v.  Fuller,  19  S.  Car.  66; 
White  Deer,  &c.   Co.  v.  Sassaman, 


307.  See  3  Elliott  R.  R.  §  1038, 
and  numerous  citations,  as  to  the 
conflict  of  authority  upon  this 
question  in  appropriation  or  con- 
demnation cases  under  eminent  do- 
main. 

"'Brunker  v.  Cummins,  133  Ind. 
443,  32  N.  E.  732;  Louisville,  &c. 
R.  Co.  V.  Terry  (Ind.)  35  N.  E.  565; 
Cherokee  Coal  Co.  v.  Dickson,  55 
Kans.  62,  39  Pac.  691;  Butler  v. 
Railroad  Co.  87  la.  206,  54  N.  W. 
208;  Moore  v.  Railroad  Co.  65  la. 
505,  54  Am.  R.  26;  Seliger  v.  Bas- 
tian,  66  Wis.  521,  29  N.  W.  244; 
Stoll  V.  Daly  Min.  Co.  19  Utah,  271, 
57  Pac.  295;  Clinton  v.  Root,  58 
Mich.  182,  55  Am.  R.  671;  Seese  v. 
Northern  Pac.  R.   Co.   39  Fed.   487. 

"  Shaw  V.  Boom  Co.  125  Pa.  St. 
324,  17  Atl.  426;  Little  Rock,  &c. 
R.  Co.  V.  Bruce,  55  Ark.  65,  17  S. 
W.  363;  State 'V.  Punshon,  133  Mo. 
55,  34  S.  W.  25;  Stonam  v.  Waldo, 
17  Mo.  489;  American,  &c.  Co.  v. 
Fiddler  (Ky.)  35  S.  W.  905,  36  S. 
W.  528;  Cook  Brewing  Co.  v.  Ball, 
22  Ind.  App.  656,  52  N.  E.  1002; 
Pfan  V.  Alteria,  52  N.  Y.  S.  88; 
Sandwich  Mfg.  Co.  v.  Nicholson,  32 
Kans.  666,  5  Pac.  164;  International, 
&c.  R.  Co.  V.  Kuehn  (Tex.  Civ.  App.) 
31  S.  W.  322. 
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many  cases  opinions  of  witnesses,  in  some  instances  experts,  as  to 
whether  a  thing  or  manner  of  doing  an  act  was  dangerous  or  safe,'" 
proper  or  improper,^^  have  been  held  inadmissible.  But  in  other 
cases  opinion  evidence  on  these  subjects,^^  and  on  duty,  practice  and 
custom^^  generally  from  witnesses  in  some  sense  experts,  has  been  held 
admissible.     The  opinion  of  a  witness  that  a  person  or  corporation 


"Stillwater  Twp.  v.  Coover,  26 
Ohio  St.  520;  Kelly  v.  Town  of  Fond 
du  Lac,  31  Wis.  179;  Oleson  v. 
Tolford,  37  Wis.  327;  Crane  v. 
Town  of  Northfleld,  33  Vt.  124; 
Luman  v.  Golden,  &c.  Co.  (Cal.) 
74  Pac.  307;  Monroe  v.  Latin,  25 
Kans.  351;  Auberlea  v.  City  of  Mc- 
Keesport,  179  Pa.  St.  321,  36  Atl. 
212;  Village  of  Fairbury  v.  Rogers, 
98  111.  555;  Town  of  Albion  v.  Het- 
rick,  90  Ind.  545,  46  Am.  R.  230; 
Ardmore  Coal  Co.  v.  Bevil,  61  Fed. 
757;  Insley  v.  Sbire,  54  Kans.  793, 
39  Pac.  713;  Buxton  v.  'Somerset, 
&c.  Works,  121  Mass.  446;  Hill  v. 
Portland,  &c.  R.  Co.  55  Me.  438; 
Graham  v.  Pennsylvania  R.  Co. 
139  Pa.  St.  149,  21  Atl.  151,  12  L. 
R.  A.  293,  and  additional  authori- 
ties there  cited. 

''  Crane  Co.  v.  Columbus,  &c. 
Co.  73  Fed.  984;  Chicago,  &c.  R. 
Co.  V.  Cummings,  24  Ind.  App.  192, 
53  N.  E.  1026;  Bonebrake  v.  Board, 
&c.  141  Ind.  62,  40  N.  E.  141; 
Palmquist  v.  Mine,  &c.  Co.  25 
Utah,  257,  70  Pac.  994;  Kansas  City, 
&c.  R.  Co.  V.  Spencer,  72  Miss.  491, 
17  So.  168;  Atchison,  &c.  R.  Co. 
V.  Chance,  57  Kans.  40,  45  Pac.  60; 
International,  &c.  R.  Co.  v.  Arm- 
strong (Tex.  Civ.  App.)  23  S.  W. 
236;  Louisville,  &c.  R.  Co.  v.  Bowen 
(Ky.)  39  S.  W.  31;  Burns  v.  Chi- 
cago, &c.  R.  Co.  69  la.  450;  Hop- 
kins V.  Indianapolis,  &c.  R.  Co.  78 
111.  32;  McCartley  v.  Boston  Duck 
Co.    165    Mass.    165,    42    N.    E.    568. 


See  also  Pittsburgh,  &c.  R.  Co.  v. 
Martin,  157  Ind.  216,  61  N.  B.  229. 

"  Sievers  v.  Peters  Box,  &c.  Co. 
151  Ind.  642,  50  N.  E.  877;  Ryan  v. 
Bristol,  63  Conn.  26,  27  Atl.  309; 
Price  V.  Powell,  3  N.  Y.  322;  Mc- 
Creary  v.  Turk,  29  Ala.  244;  Lang 
V.  Terry,  163  Mass.  138,  39  N.  E. 
802;  O'Brien  v.  Look,  171  Mass.  36, 
50  N.  E.  458;  McNamara  v.  Logan, 
100  Ala.  187,  14  So.  175;  Finn  v. 
Cassidy,  165  N.  Y.  584,  59  N.  B. 
311;  Transportation  Co.  v.  Hope, 
95  U.  S.  298;  Fenwick  v.  Bell,  1  C. 
&  K.  312. 

"Missouri,  &c.  R.  Co.  v.  Schill- 
ing (Tex.  Civ.  App.)  75  S.  W. 
64,  67;  Quinlan  v.  Chicago,  &c.  R. 
Co.  113  la.  89,  84  N.  W.  960;  Brady 
v.  New  York,  &c.  R.  Co.  (Mass.) 
68  N.  E.  227;  Louisville,  &c.  R.  Co. 
V.  York  (Ala.)  30  So.  676,  678; 
Cleveland,  &c.  R.  Co.  v.  Berschick- 
er  (Ind.)  69  N.  E.  1000;  Chicago, 
&c.  R.  Co.  V.  Harrington  (111.)  61 
N.  E.  622;  Reifsnyder  v.  Chicago, 
&c.  R.  Co.  90  la.  76,  57  N.  W.  692, 
693;  Czezewzka  v.  Benton,  &c.  R.  Co. 
121  Mo.  201,  25  S.  W.  911;  Jackson 
V.  Grand  Ave.  R.  Co.  118  Mo.  199, 
24  S.  W.  192,  198.  See  also  Trans- 
portation Line  v.  Hope,  95  U.  S. 
298;  Louisville,  &c.  R.  Co.  v.  Fraw- 
ley,  110  Ind.  18;  Chicago,  &c.  R.  Co. 
V.  Price,  97  Fed.  423;  Georgia,  &c. 
R.  Co.  V.  Bryans,  77  Ga.  429;  Au- 
gusta, &c.  R.  Co.  V.  Dorsey,  68  Ga. 
228;  Price  v.  Richmond,  &c.  R.  Co. 
38  S.  Car.  199,  17  S.  E.  732;  Rowland 
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is  solvent  or  insolvent  is  usually,  but  not  always,  inadmissible.** 
Opinions  of  ordinary  witnesses  as  to  cause  and  effect  are  also  gener- 
ally, though  not  always,  inadmissible.*"  Instances  of  the  inadmis- 
sibility of  the  opinions  of  ordiiiary  witnesses  might  be  multiplied 
indefinitely,  but  we  have  given  a  sufficient  number  of  illustrations  in 
detdl,  and  a  reference  to  some  additional  authorities,  without  corA- 
ment,  must  suffice.*' 

§  675.    When  opinions  of  ordinary  witnesses  are  admissible. — 

Necessity,  in  a  general  sense,  is  the  broad  ground  on  which  the  admis- 
sion of  opinion  evidence  is  justified.  The  opiaions  of  ordinary  wit- 
nesses derived  from  observation  are  admissible  in  evidence,  in  a 
proper  case,  when  from  the  nature  of  the  subject  under  investiga- 


V.  Oakland,  &c.  Co.  110  Cal.  513, 
42  Pac.  983;  Eureka,  &c.  Co.  v. 
Wells,  29  Ind.  App.  1,  61  N.  B. 
236. 

"Hahn  v.  Penney,  60  Minn.  487, 
62  N.  W.  1129;  Brlce  v.  Lide,  30 
Ala.  647;  Brundred  v.  Patterson  Ma- 
chine Co.  4  N.  J.  E.  294;  Hall  v. 
Ballon,  58  la.  885,  12  N.  W.  475; 
State  V.  Stevens  (S.  Dak.)  92 
N.  W.  420;  Pioneer  Loan  Co.  v. 
Peck,  20  Tex.  Civ.  Ap.  Ill,  49  S. 
W.  160.  But  see  Amsden  v.  Fitch, 
67  Vt.  522,  32  Atl.  478;  Phelps  v. 
Winona,  &c.  Co.  37  Minn.  485,  5 
Am.  St.  867;  Watterson  v.  Fuell- 
hart,  169  Pa.  St.  612,  32  Atl.  597; 
Breckenridge  v.  Taylor,  5  Dana 
(Ky.)  110.  114;  Crawford  v.  An- 
drews, 6  Ga.  244;  Gonzales  v. 
Adone  (Tex.  Civ.  App.)  58  S.  W. 
951. 

"  Chicago,  &c.  R.  Co.  v.  Ross, 
24  Ind.  App.  222,  56  N.  E.  451; 
Fowler  v.  Gilbert,  38  Mich.  292; 
Furbush  v.  Maryland,  &c.  Co. 
(Mich.)  91  N.  W.  135;  Hillje  v. 
Hettich  (Tex.  Civ.  App.)  67  S.  W. 
90;  White  v.  Farmers',  &c.  Ins. 
Co.  97  Mo.  App.  590,  71  S.  W.  707; 
Wright  V.  Commonwealth  (Ky.), 
72  S.  W.  340;  Nichols  v.  Oregon,  &c. 


R.  Co.  25  Utah,  240,  70  Pac.  996;  Du- 
shane  v.  Benedict,  120  U.  S.  630, 
7  Sup.  Ct.  696;  Twomey  v.  Swift, 
163  Mass.  273,  39  N.  B.  1018;  On- 
verson  v.  Grafton,  5  N.  Dak.  281, 
65  N.  W.  676.  For  an  instance  of 
such  evidence  held  admissible  see 
McLeod  V.  Lee,  17  Nev.  103,  28 
Pac.  124. 

"  See  Reid  v.  Ladue,  66  Mich.  22, 
26,  32  N.  W.  916;  Manufacturers, 
&c.  Bank  v.  Koch,  105  N.  Y.  630; 
Adams  v.  Thornton,  82  Ala.  260; 
Williams  v.  Soutter,  7  la.  435;  Com- 
monwealth V.  Marzynski,  149  Mass. 
68;  New  England  Monument  Co.  v. 
Johnson  (Pa.  St.)  22  Atl.  975; 
Smith  V.  Commonwealth,  6  B.  Mon. 
(Ky.)  21;  Carey  v.  Gunnison,  51 
la.  202;  Stowe  v.  Bishop,  58  Vt. 
498;  Houston  v.  Brush,  66  Vt.  331, 
29  Atl.  380;  Oleson  v.  Tolford,  37 
Wis.  327;  Sharp  v.  Hall,  86  Ala.  110; 
Grand  Rapids,  &c.  R.  Co.  v.  Ellison, 
117  Ind.  234,  20  N.  E.  135;  State  v. 
Sumners,  36  S.  Car.  479,  15  S.E.  369 ; 
Commercial  Bank  v.  Ins.  Co.  87 
Wis.  297,  65  N.  W.  616;  State  v. 
Coella,  8  Wash.  512,  36  Pac.  474; 
and,  numerous  authorities  reviewed 
in  brief  in  Lawson's  Bxp.  &  Opln. 
Ev.    558-589.. 
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tion  no  better  evidence  can  be  obtained/'  or  it  cannot  be  so  detailed 
or  presented  to  the  jury  or  tribunal  that  they  can  draw  the  proper 
inferences  and  form  an  intelligent  judgment.^'  As  said,  in  sub- 
stance, in  a  leading  case/'  common  observers,  having  a  special  oppor- 
tunity for  observation,  may  testify  to  their  opinions  as  conclusions 
of  fact,  although  they  are  not  experts,  if  the  subject  matter  to  which 
the  testimony  relates  cannot  be  reproduced  or  described  to  the  jury 
as  it  appeared  to  the  witness  at  the  time,  and  the  facts  upon  which 
the  witness  is  called  to  express  his  opinion  are  such  as  men  in  general 
are  capable  of  comprehending  and  understanding.  But  an  ordinary 
witness,  who  is  in  no  sense  an  expert,  cannot  give  his  mere  conjecture 
or  opinion  upon  facts  that  he  has  not  personally  observed,*"  and  a 
hypothetical  question  to  such  a  witness  is  therefore,  ordinarily  at 
least,  improper.*'  So,  as  already  intimated,  and  as  elsewhere  shown, 
the  witness  must  usually  state,  as  best  he  can,  the  facts  upon  which 
he  bases  his  opinion. 

§  676.  Instances  in  whicli  opinions  axe  admissible, — It  would  be 
almost  impossible  to  enmnerate  all  the  particular  cases  or  instances 
in  which  the  opinions  or  conclusions  of  ordinary  witnesses  are  admis- 
sible.    One  of  the  most  comprehensive  statements  upon  the  subject 

"'Holland  v.  Zollner,  102  Cal.633,  others    cited    in    the    notes    to    the 
ZG  Pac.  930,  931;   Hardy  v.  Merrill,    ,  following   sections   herein. 

E6  N.   H.  227,  22  Am.  R.  441,  449;  ="  Commonwealth     v.     Sturtivant, 

Greenwell    v.    Crow,    73    Mo.    638;  117  Mass.   122,  19  Am.  R.   401,  ap- 

Wilson   v.   New  York,   &c.   R.   Co.  proved  in  Atchison,  &c.  R.  Co.  v. 

18  R.  I.  598,  29  Atl.  300.  Miller,   39   Kans.   419,   18   Pac.   486, 

"  Louisville,  &c.  R.  Co.  v.  Miller,  and    cited    and   followed    in   many 

141  Ind.  533,  37  N.  E.  343;  Clifford  v.  other  cases. 

Richardson,  18  Vt.  620,  626;  Hoptv.  "Village    of   Shelby    v.     Clagett, 

Utah,  120  U.  S.  430,  7  Sup.  Ct.  614;  46    Ohio    St.    549,    22    N.    B.    407; 

Connecticut,    &c.    Ins.    Co.    v.    La-  Trinity,  &c.  R.  Co.  v.  Lane,  79  Tex, 

throp,    111,    U.    S.    612,    4    Sup.    Ct.  643,   15    S.   W.    477;    Harris   v.    De- 

533;    Carthage  Co.  v.  Andrews,  102  troit,     &c.     R.     Co.     76    Mich.    227, 

Ind.  138,  142,  143;   Bennett  v.  Mee-  42  N.  W.  1111;  Hayden  v.  Fair  Ha- 

han,    83    Ind.    566,    43   Am.    R.    78;  ven,    &c.    R.    Co.    (Conn.)    56    Atl. 

Healy   v.   Visalia,    &c.   R.    Co.    101  613. 

Cal.  585,  36  Pac.  125;  Yahn  v.  City  "  Grant    v.    Raleigh,    &c.    R.    Co. 

of   Ottumwa,    60   la.    429;    Clark   v.  108  N.  Car.  462,  13  S.  E.  209;  Sydle- 

Baird,  9  N.  Y.  183,  196;  West  Chica-  man  v.  Beckwith,  43  Conn  9;  Rouch 

go,  &c.  R.  Co.  V.  Fishman,  169  111.  v.   Zechring,  59  Pa.   St.   74;    Apple- 

196,  48  N.  E.  447,  448;  Lawson's  Ex-  by  v.  Brock,  76  Mo.   314;    Hook  v. 

pert  and  Opin.  Ev.  505,  and  numer-  Stovall,    30    Ga.     418;     Zachary    v. 

ous    authorities    there     cited,     and  Swanger,  1  Ore.  92. 
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is  found  in  an  opinion  of  the  Supreme  Court  of  New  Hampshire/" 
where  it  is  said :  "Courts  and  text  writers  all  agree  that,  upon  ques- 
tions of  science  and  skUl,  opinions  may  be  received  from  persons 
specially  instructed  by  study  and  experience  in  the  particular  art  or 
mystery  to  which  the  investigation  relates.  But  without  reference 
to  any  recognized  rule  or  principle,  all  concede  the  admissibility  of 
the  opinions  of  non-professional  men  upon  a  great  variety  of  unscien- 
tific questions  arising  every  day,  and  in  every  judicial  inquiry.  These 
are  questions  of  identity,  handwriting,  quantity,  value,  weight,  meas- 
ure, time,  distance,  velocity,  form,  size,  age,  strength,  heat,  cold, 
sickness  and  health;  questions,  also,  concerning  various  mental  and 
moral  aspects  of  humanity,  such  as  disposition  and  temper,  anger, 
fear,  excitement,  intoxication,  veracity,  general  character,  and  par- 
ticular phases  of  character,  and  other  conditions  and  things,  both 
moral  and  physical,  too  numerous  to  mention." 

Another  statement  to  much  the  same  effect  is  that  of  the  Supreme 
Court  of  Ohio,*^  which  is  as  follows:  "The  opinions  of  non-experts, 
who  state,  so  far  as  is  practicable,  the  facts  on  which  the  opinions  are 
grounded,  will  be  received  on  questions  of  identity  as  applied  to  per- 
sons, things,  animals,  or  handwriting;  and  of  the  size,  color  and 
weight  of  objects;  of  time  and  distances;  of  the  mental  state  or  con- 
dition of  another;  of  insanity  and  intoxication;  of  the  affection  of 
one  for  another ;  of  the  physical  condition  of  another  as  tO'  health  or 
sickness  (in  which  latter  case,  however,  the  opinion  of  a  non-expert 
will  not  be  heard  upon  the  particular  disease  or  cause  thereof) ; 
of  values ;  of  the  soundness  of  animals ;  and  of  all  subjects  where  it  is 
not  practicable  nor  possible  to  put  the  jury  in  possession  of  all  the 
primary  facts  upon  which  the  opinions  of  the  witnesses  are  grounded." 
The  cases  in  which  such  evidence  is  most  often  admitted  will  be  con- 
sidered in  the  following  sections. 

§  677.  Age. — It  is  obvious  that  a  satisfactory  opinion  or  judgment 
ao  to  such  matters  as  the  age  of  a  person  may  often  be  formed  from 
observation  of  the  appearance  and  conduct  of  such  person,  and  at  the 

"  Hardy  v.  Merrill,  56  N.  H.  227,  his   dissenting   opinion   in   State  v. 

22  Am.  R.  449,  citing  Commonwealtli  Pike,  49  N.  H.  399,  6  Am.  R.  533. 

V.  Dorsey,  103  Mass.  412;   Mclntire  "Railroad     Co.     v.     Schultz,     43 

V.  McCome,  28  la.  480,  483;  Dickin-  Ohio   St.   270,   54   Am.   R.   805,   811. 

son   V.    Dickinson,    61   Pa.    St.   401;  Many    instances    are    also    enumer- 

Piddock   V.   Potter,   68  Pa.   St.   342,  ated,  and  the  authorities  reviewed 

8  Am.  R.  181,  and  the  multitude  of  in    Commonwealth     v.     Sturtivant, 

cases  reftired  to  by  Judge  Doe  in  117  Mass.  122,  19  Am.  R.  401,  and 
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same  time  the  minute  appearances  upon  which  it  depends  cannot  be 
so  described  as  to  enable  the  jury  to  draw  a  just  conclusion  from 
them  without  further  aid.  It  is  therefore  held  that  an  ordinary 
witness,  who  has  described  such  appearances  as  best  he  can,  may 
give  his  opinion  as  to  the  age  of  such  person.** 

§678.  Appearance,  condition  and  conduct. — For  reasons  already 
stated,  ordinary  witnesses  are  frequently  permitted  to  state  the  ap- 
j>earance,  condition  or  conduct  of  a  person  in  a  somewhat  general  way ; 
and,  indeed,  to  state  their  conclusions  or  opinions  based  on  such 
appearance  or  conduct.*^  Thus  an  ordinary  witness  may  state  whether 
or  not  another  was  intoxicated*"  or  appeared  to  be  angry ,*^  excited  or 
calm,*'  friendly  or  unfriendly.*"     So,  it  has  been  held  that  such  a 


note,   and   in   People    v.    Hopt,    4 
Utah,  247,  9  Pac.  407. 

"  Benson  v.  McFadden,  50  Ind. 
431;  Commonwealth  v.  O'Brien,  134 
Mass.  198;  Kansas  Pac.  R.  Co.  v. 
Miller,    2    Colo.    442;    Marshall    v. 


bo,  59  Fed.  75;  Chllds  v.  Muckler, 
103  la.. 279,  75  N.  W.  100;  St.  Louis, 
&c.  R.  Co.  V.  Brown  (Tex.  Civ.  App.) 
69  S.  W.  1010. 

"  Edwards  v.   City  of  Worcester, 
172  Mass.  104,  57  N.  E.  447;   Mar- 


State,   49   Ala.   21;    Morse  v.   State,      shall  v.  Riley,  78  N.  Y.  S.  827;  Peo- 


6  Conn.  9;  State  v.  Gruhb,  55  Kans. 
678,  41  Pac.  951;  Eisner  v.  Supreme 
Lodge,  &c.  98  Mo.  640.  See  also 
Dewitt  V.  Barley,  17  N.  Y.  340;  St. 
Louis,  &c.  R.  Co.  V.  Bowles,  (Tex. 
Civ.  App.)  72  S.  W.  451;  Simpson  v. 
State  (Tex.  Cr.  App.)  77  S.  W. 
819. 

"O'Neil  V.  Hanscom,  175  Mass. 
313,  56  N.  E.  587;  Hare  v.  Board 
of  Education,  113  N.  Car.  9,  18  S. 
E.  55;  Sherrill  v.  Western  Un.  Tel. 
Co.  117  N.  Car.  352,  23  S.  E.  277; 
City  of  Shawneetown  v.  Mason,  82 


pie  V.  Monteith,  73  Cal.  7;  West 
Chicago  St.  R.  Co.  v.  Fishman,  169 
111.  196,  48  N.  E.  447;  Castner  v. 
Sliker,  33  N.  J.  L.  95;  People  v. 
Eastwood,  14  N.  Y.  562;  McKellop  v. 
Duluth  St.  R.  Co.  53  Minn.  532,  55 
N.  W.  739;  Stacy  v.  Portland  Pub- 
lishing Co.  68  Me.  279;  State  v. 
Dolan,   17   Wash.   499,   50  Pac.   472. 

"Miller  v.  State,  107  Ala.  40,  19 
So.  37;  Jenkins  v.  State,  82  Ala.  25; 
State  V.  Shelton,  64  la.  333,  20  N.  W. 
459. 

"State   V.    Houston,   78   Ala.   576, 


111.   337;    South,   &c.   R.   Co.  v.  Mc-      56  Am.   R.   59;    State  v.  Brown,  28 
Lenden,  63  Ala.  266;   Healy  v.  Vis-     Ore.  147,  41  Pac.  1042. 


alia,  &c.  R.  Co.  101  Cal.  585,  36 
Pac.  125;  Stone  v.  Moore,  83  la. 
188,  49  N.  W.  76;  Isherwood  v.  H.  L. 


"Blake  v.  People,  73  N.  Y.  586, 
587;  State  v.  Tighe,  27  Mont.  327, 
71   Pac.    3;    Pelamourges   v.   Clark, 


Jenkins,   &c.   Co.   87   Minn.   388,   92      9  la.   1,  Evans  v.  People,  12  Mich. 


N.  W.  230;  Baltimore,  &c.  R.  Co. 
V.  Nugent,  86  Md.  349,  38  Atl.  779, 
39  L.  R.  A.  161;  Chicago,  &c.  R.  Co. 
V.  Randolph,  199  111.  126,  65  N.  E. 
142;  Baltimore,  &c.  R.  Co.  v.  Ram- 


27;  Trelawney  v.  Colman,  2.  Stark, 
191,  3  E.  C.  L.  372.  But  see  State 
V.  Pasau,  118  la.  501,  92  N.  W. 
682;  Wright  v.Commonwealth  (Ky.) 
72  S.  W.  340. 
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witness  may  state  that  another  appeared  to  be  in  jest  or  in  earnestj^" 
or  that  he  was  offensive  or  insultiag.^^  Witnesses  have  also  been  al- 
lowed to  state  that  one  person  appeared  to  have  an  afEection  for 
another,  or  the  like."^  Such  evidence  has  likewise  been  received  as 
to  the  disposition  or  habits  of  an  animal.^^  So,  evidence  in  the  nature 
of  a  conclusion  as  to  the  condition  of  a  place  or  article  is  sometimes 
admissible.  Thus,  the  statement  of  a  witness  that  water  was  "sticky, 
nasty  and  filthy,"  has  been  held  admissible,  whether  it  be  regarded  as 
a  fact  or  an  opinion."*  In  an  action  against  a  carrier  for  damages  to 
a  carload  of  potatoes,  a  question  to  a  witness  as  to  what  their  con- 
dition was  when  they  arrived  at  their  destination  was  held  not  to  be 
objectionable  as  calling  for  a  conclusion.'"  And  in  an  action  to  re- 
cover a  balance  due  on  onions,  it  was  held  that  ordinary  witnesses 
might  testify  as  to  their  condition  when  loaded  la  a  car."*  Evidence 
as  to  the  appearance  of  objects"^  observed  by  the  witness  has  also  been 
held  admissible  iq  many  other  cases;  as,  for  instance,  that  shoes  ap- 
peared to  have  been  recently  wsished,"'  that  a  bed  seemed  to  have  been 


"Ray  v.  State,  50  Ala.  104;  Pow- 
ers V.  State,  23  Tex.  App.  42,  5  S. 
W.  153.  But  compare  Messner  v. 
People  45  N.  Y.  1;  Beebe  v.  Deba- 
nu,  8  Ark.  510,  52,0,  571;  Fields  v. 
Copeland,  (Ala.)  26  So.  491;  Tucker 
V.  State,  89  Md.  471,  43  Atl.  778. 

"Ralsler  v.  Springer,  38  Ala.  703, 
82  Am.   Dec.   736. 

"^McKee  v.  Nelson,  4  Cow.  (N. 
Y.)  355,  15  Am.  Dec.  384;  Blake  v. 
People,  73  N.  Y.  586;  Tobin  v.  Shaw, 
45  Me.  331,  71  Am.  Dec.  547;  Brown- 
ell  v.  People,  38  Mich.  732;  Trelaw- 
ney  v.  Colman,  2  Stark,  191;  3  B. 
C.  L.  372.  But  see  Dallas  v.  Sel- 
lars,  17  Ind.  479;  Teckey  v.  Bloser, 
24  Pa.  St.  401.  Or  that  a  person 
was  "nice  looking."  Childs  v. 
Muckler,  105  la.  279,  75  N.  W.  100. 
See  also  Patlee  v.  Whitcomb  (N. 
H.)   56  Atl.  459. 


"Whittier  v.  Franklin,  46  N.  H. 
23,  88  Am.  Dec.  185;  Noble  v.  St. 
Joseph,  &c.  St.  R.  Co.  98  Mich.  249, 
57  N.  W.  126;  Mattison  v.  State, 
55  Ala.  224;  Welch  v.  Miller,  32 
111.  App.  110;  State  v.  Ward,  61  Vt. 
153,  17  Atl.  483. 

"Hollenbeck  v.    City   of   Marion, 

116  la.  69,  89  N.  W.  210.  See  also 
Yeager  v.  Incorporated  Town  of 
Spirit  Lake,  115  la.  593,  88  N.  W. 
1095. 

"Illinois,  &c.  R.  Co.  v.  Foulks, 
191  111.  57,  60  N.  E.  890.  But  com- 
pare Bath  V.  Houston,  &c.  Ry.  Co. 
(Tex.  Civ.  App.)  78  S.  W.  993. 

"  Conklin  v.  Redemeyer,  &c.  Co. 
86  Mo.  App.  190. 

"State  V.  Parker,  96  Mo.  382,  9 
S.  W.  728. 

"'  Commonwealth     v.     Sturtivant, 

117  Mass.  122. 
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recently  slept  in/'  or  a  gun  to  have  been  recently  discharged/"  that 
a  thing  appeared  old  or  new,"^  and  the  like.'" 

§  679.  Health. — ^An  ordinary  witness  may  testify,  in  a  proper 
case,  as  to  the  state  of  his  own  health.  Thus,  he  may  testify  that  he 
is  suffering  pain,  or  as  to  his  physical  condition  generally  ;°*  but  he 
cannot  give  his  opinion  that  an  injury  will  be  permanent."*  So,  such 
a  witness  may  testify  that  another  person  seemed  to  be  sick,  suffering 
pain,  nervous  or  in  good  or  bad  health;"^  but  he  is  not  allowed,  or- 
dinarily, to  distinguish  between  different  forms  of  disease  or  to  state 
their  causes  and  consequences,  or  like  matters  requiring  special  study 
and  skill."^ 

§  680.  Identity. — Ordinary  witnesses  may  likewise  testify  as  to 
the  identity  of  persons  or  things,®^  and  this,  too,  when  the  facts  upon 

"People  V.  Fanshawe,  19  N.  Y. 
S.  865. 

"Meyers  v.  State,  14  Tex.  App. 
35.  See  also  Orr  v.  State,  107  Ala. 
69,  23  So.  696. 

"  Chicago,  &c.  R.  Co.  v.  Gillison, 
72  111.  App.  207;  Graham  v.  State, 
28  Tex.  App.  582,  13  S.  W.  1010; 
People  v.  Loui  Tung,  90  Cal.  377, 
27  Pap.  295. 

■^Taylor  Cotton  Seed  Oil  Co.  v. 
Pumphrey  (Tex.)  32  S.  W.  225;  Ty- 
ler R.  Co.  v.  Rasberry  (Tex.)  34  S. 
W.  794;  Murkle  v.  Bennington,  68 
Mich.  133,  35  N.  W.  846;  State  v. 
Rainsberger,  71  la.  750,  31  N.  W. 
865;  Scagel  v.  Railroad  Co.  83  la. 
380,  49  N.  W.  990;  Stone  v.  Frost, 
6  Lans.  (N.  Y.)  440;  McPherson 
V.  St.  Louis,  &c.  R.  Co.  97  Mo.  253. 
That  a  hole  in  a  sidewalk  was  big 
enough  for  the  witness'  foot  to  go 
in.  City  of  San  Antonio  v.  Talinco 
(Tex.  Civ.  App.)   78  S.  W.  28. 

■""  Wright  V.  Fort  Howard,  60  Wis. 
119,  50  Am.  R.  350;  Ferguson  v. 
Davis  Co.  57  la.  601,  10  N.  W.  906. 

"Atlanta  St.  R.  Co.  v.  Walker, 
93  Ga.  462,  21  S.  B.  48. 

"  Chicago,  &c.  R.  Co.  v.  Randolph, 
199  111.  126,  65  N.  E.  142;   Chicago, 


&c.  R.  Co.  V.  George,  19  111.  509, 
71  Am.  Dec.  239;  City  of  Goshen  v. 
England,  119  Ind.  368,  21  N.  E. 
977,  5  L.  R.  A.  253;  Carthage  Tp.  Co. 
V.  Andrews,  102  Ind.  138,  52  Am. 
R.  653;  Louisville,  &c.  R.  Co.  v. 
Wood,  113  Ind.  544,  14  N.  E.  572; 
16  N.  E.  197;  South,  &c.  R.  Co. 
V.  McLendon,  63  Ala.  266;  State  v. 
Baldwin,  36  Kans.  1;  Smalley  v. 
City  of  Appleton,  70  Wis.  340,  35 
N.  W.  729;  Heddles  v.  Chicago,  &c. 
R.  Co.  77  Wis.  228,  46  N.  W.  115, 
20  Am.  St.  106;  Robinson  v.  Ex- 
empt, &c.  Co.  103  Cal.  1,  38  Pac. 
955;  Reininghaus  v.  Merchants',  &c. 
Ass'n,   116  la.   364,   89   N.  W.   1113. 

"'  Lush  V.  McDaniel,  13  Ired.  (N. 
C.)  485,  57  Am.  Dec.  568;  State  v. 
Hockett,  70  la.  442,  30  N.  W.  742; 
City  of  Shawneetown  v.  Mason,  82 
111.  337;  Monongahela  Water  Co.  v. 
Stewartson,  96  Pa.  St.  436. 

"'State  v.  Reitz,  83  N.  Car.  634; 
Greenfield  v.  People,  85  N.  Y.  75; 
King  V.  New  York,  &c.  R.  Co.  72 
N.  Y.  607;  Wiggins  v.  Henson,  68 
Ga.  819;  Commonwealth  v.  Dorsey, 
103  Mass.  412;  Commonwealth  v. 
Williams,  105  Mass.  62;  Beale  v. 
Posey,  72  Ala.  323;  Walker  v.  State, 


803 


MENTAL  CAPACITY SANITY  OR  INSANITY. 


[§  681. 


■which  they  base  their  conclusion,  so  far  as  they  can  be  detailed  or 
described,  might  be  considered  very  slight.  Thus,  they  have  been  per- 
mitted to  give  such  testimony  even  though  they  could  not  satisfactorily 
describe  the  features,  clothing  or  other  minute  particulars.*'  And  it 
has  even  been  held,  with  little,  if  any,  dissent,  that  such  identification 
may  be  based  on  sound  or  tone  of  voice."' 

§  681.  Mental  capacity — Sanity  and  insanity. — There  are  a  few 
decisions  to  the  effect  that  an  ordinary  witness  cannot  give  an  opinion 
as  to  the  sanity  or  insanity  of  a  person,  but  the  overwhelming  weight 
of  authority  is  to  the  effect  that  he  may  testify  as  to  the  sanity  or  in- 
sanity of  another  in  a  proper  case.^"  His  opinion  or  conclusion, 
however,  must  be  based  upon  personal  observation  or  knowledge, 
and  not  upon  hypothetical  facts,  nor  on  what  he  has  heard  from 
others.'^  It  is  also  generally  held  that  he  must  first  state  the  facts 
upon  which  his  opinion  or  conclusion  is  based.'^     But,  in  the  case 

117  Ind.  277;  20  N.  E.  257,  725; 
Blume  V.  State,  154  Ind.  343,  51  N. 
E.  771;  Burt  v.  State,  38  Tex.  Cr. 
App.  397,  39  L.  R.  A.  305,  and  note; 
also  extended  note  in  38  L.  R.  A. 
721.  But  see  Wyman  v.  Gould,  47 
Me.  159;  Cowles  v.  Merchants,  140 
Mass.  377;  Smith  v.  Smith,  157 
Mass.  389,  32  N.  E.  348;  People  v. 
Youngs,  151  N.  Y.  210,  45  N.  E. 
460. 

"First  Nat.  Bank  v.  McGinty, 
(Tex.  Civ.  App.)  69  S.  W.  495;  Har- 
dy V.  Merrill,  56  N.  H.  227,  22  Am. 
R.  441;  Sharp  v.  Kansas  City  Ry. 
Co.  114  Mo.  94,  20  S.  W.  93;  Ellis 
V.  State  (Tex.  Cr.  App.)  24  S.  W. 
894;  Boorman  v.  Northwestern,  &c. 
Ass'n,  90  Wis.  144,  62  N.  W.  924; 
Village  of  Shelby  v.  Clagett,  46  Ohio 
St.  549,  22  N.  E.  407,  5  L,.  R.  A. 
606;  note  in  38  L.  R.  A.  721. 

"Rarick  v.  Ulmer,  144  Ind.  25, 
42  N.  B.  1099;  Scott  v.  Hay  (Minn.) 
97  N.  W.  106;  Hawley  v.  Griffin 
(la.)  82  N.  W.  905;  Rothwell  v. 
State  (Neb.)  99  N.  W.  669;  People 
V.  Nerio,   149   N.   Y.   326,   43   N.   B. 


58  Ala.  393;  State  v.  Folwell,  14 
Kans.  105;  Dillard  v.  State,  58 
Miss.  368;  State  v.  Ward,  61  Vt.  153, 

17  Atl.  483. 

"  Sydleman  v.  Beckwith,  43  Conn. 
9;  Woodward  v.  State,  4  Baxt. 
(Tenn.)  322;  Cooper  v.  State,  23 
Tex.  331. 

"  Commonwealth  v.  Williams, 
105  Mass.  62.  See  also  Nesbit  v. 
Crosby,  74  Conn.  554,  51  Atl.  550. 
and  compare  1  So.  L.  Rev.  395;  1 
Elliott's  Gen.  Pr.  §§  38-42;  Davis 
V.  State,  15  Tex.  App.  594;  Rex 
V.  Harrison,  12  St.  Tr.  850. 

'"Connecticut,  &c.  Ins.  Co.  v.  L^- 
throp.  111  U.  S.  536,  4  Sup.  Ct. 
533,  and  numerous  authorities  there 
cited;  Hardy  v.  Merrill,  56  N.  H. 
227,  22  Am.  R.  441;  Holland  v. 
Zollner,  102  Cal.  633,  36  Pac.  930,  37 
Pac.  231;  State  v.  Potts,  100  N.  Car. 
457;  Frizzell  v.  Read,  77  Ga.  724; 
Chickering   v.   Brooks,    61   Vt.    554, 

18  Atl.  144;  Ring  v.  Lawless,  190 
111.  520,  60  N.  E.  881  (mental  ca- 
pacity); Hayes  v.  Curdee  (Conn.) 
52  Atl.  826  (same);  Grubb  v.  State, 
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of  subscribing  witnesses  to  a  will,  who  testify  to  the  sanity  of  the 
testator,  it  seems  that  they  may  give  their  opinions  without  first 
stating  the  particular  facts  upon  which  they  are  based.''* 

§  682.  Space  or  distance. — Ordinary  witnesses  are  frequently  al- 
lowed to  testify  as  to  space  or  distance,  although  they  have  made 
no  measurements.'*  But  they  are  not,  ordinarily,  allowed  to  give 
an  opinion  that  a  space  was  wide  enough  to  be  safe,  or  the  like."* 
In  a  recent  case,  however,  the  plaintiff  was  allowed  to  testify  that 
the  distance  from  a  car  to  the  ground  was  too  great  for  her  to 
safely  step.'" 

§  683.  Speed. — ^Witnesses  who  are  not  experts  may  be  compe- 
tent to  give  their  opinions  as  to  whether  a  body  was  moving  fast 
or  slow."  Thus  they  are  usually  permitted  to  give  their  opinions  or 
conclusions  as  to  the  speed  of  trains.'^  It  has  even  been  held  that 
such  an  opinion  may  be  given,  although  it  is  based  merely  on  the 


853    (expert  must  do   so) ;    note  in 

38  L.  R.  A.  721,  and  authorities 
cited  in  first  note  to  this  section. 
But  see  Caddell  v.  State,  129  Ala. 
57,  30  So.  76,  holding  that  opinions 
aflSrming  sanity  are  admissible 
without  a  specification  of  tacts, 
although  opinions  opposed  to  san- 
ity can  only  be  received  in  connec- 
tion with  the  facts  on  which  they 
are  based. 

"Williams  v.  Lee,  47  Md.  321; 
Titlow  V.  Titlow,  54  Pa.  St.  216, 
93  Am.  Dec.  691;  Robinson  v.  Ad- 
ams, 62  Me.  369,  16  Am.  R.  473; 
Van  Huss  v.  Rainbolt,  42  Tenn. 
(2  Coldw.)  139;  Lodge  v.  Lodge, 
2  Houst.  (Del.)  418;  Potts  v.  House, 
6  Ga.  324,  50  Am.  Dec.  329;  note  in 

39  L.  R.  A.  715. 

"  San  Antonio,  &c.  Ry.  Co.  v. 
Griffith  (Tex.  Civ.  App.)  70  S.  W. 
438;  Eastman  v.  Amoskeag,  &c.  Co. 
44  N.  H.  143,  154;  Commonwealth  v. 
Sturtivant,  117  Mass.  122;  Linnehan 
v.  State,  116  Ala.  471,  22  So.  662; 
St.  Louis,  &c.  R.  Co.  V.  Brown,  62 


Ark.  254,  35  S.  W.  225;  Young  v. 
Cowden,  98  Tenn.  577,  40  S.  W. 
1088. 

'"  Brunker  v.  Cummins,  133  Ind. 
443,  446,  448,  32  N.  E.  732. 

'"  International,  &c.  R.  Co.  v. 
Clark  (Tex.)  72  S.  W.  584,  re- 
versing  71   S.   W.    587. 

"Illinois  Cent.  R.  Co.  v.  Ashline, 
171  111.  313,  49  N.  E.  521;  Nesbit  v. 
Crosby,  74  Conn.  554,  51  Atl.  550; 
Eckington,  &c.  R.  Co.  v.  Hunter, 
6  App.  Cas.  (D.  C.)  287. 

"Omaha  St.  R.  Co.  v.  Larson 
(Neb.)  97  N.  W.  824;  Chipman  v. 
Union  Pac.  R.  Co.  12  Utah,  68,  41 
Pac.  562;  Walsh  v.  Missouri  Pac. 
R.  Co.  102  Mo.  582,  14  S.  W.  873, 
15  S.  W.  757;  Louisville,  &c.  R.  Co. 
V.  Stewart,  128  Ala.  313,  29  So.  562; 
Chicago,  &c.  R.  Co.  v.  Gunderson, 
174  111.  495,  51  N.  E.  708;  McVey  v. 
Chesapeake,  &c.  R.  Co.  46  W.  Va. 
Ill,  32  S.  E.  1012;  Ward  v.  Chicago, 
&c.  R.  Co.  85  Wis.  601,  55  N.  W. 
771;  Louisville,  &c.  R.  Co.  v.  Jones, 
108    Ind.    551. 
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sound.'*  But  while  a  witness  who  gives  an  opinion  as  to  the  speed 
at  which  a  body  is  moving  need  not  be  an  expert,  yet  he  cannot 
give  such  an.  opinion  unless  he  is  in  some  sense  qualified  or  has 
some  data  on  which  to  base  it.*"  In  one  case,  a  witness,  who  was 
in  no  sense  an  expert,  was  allowed  to  give  an  opinion  as  to  whether 
a  car  could  have  been  stopped  sooner  than  it  was,*^  but  ordinarily, 
at  least,  such  a  witness  is  not  qualified  to  give  an  opinion  as  to  the 
exact  distance  within  which  a  car  could  have  been  stopped.^'' 

§  684.  Time. — It  is  said  in  a  recent  case  that  questions  as  to 
the  passage  of  time  usually  involve  opinions,  ,and  that  testimony 
to  the  effect  that  a  period  was  but  a  short  time  is  competent.*'' 
There  can  be  no  doubt,  we  think,  that  in  a  proper  case  a  witness 
may  testify  that  the  time  which  elapsed  between  two  events  was 
short  or  long,  and  that  he  may  state  as  near  as  he  can  Just  how  short 
or  long  it  was,**  or  that  the  occurrence  in  question  happened  or  took 
place  about  a  certain  time.*^  The  cases  already  cited  as  to  opinions 
in  regard  to  the  speed  of  trains  involve  the  same  principle. 

§  685.  Valuie. — Witnesses  who  are  not  strictly  experts,  as  well 
as  expert  witnesses,  may  testify  as  to  the  value  of  property,*"  real 

"Missouri  Pac.   R.   Co.  v.  Hilde-  «^ Atlanta,    &c.   R.   Co.   v.    Strick- 

brand,   52   Kans.   284,   34   Pac.   738;  land,  116  Ga.  439,  42  S.  B.  864. 

Van  Horn  v.  Burlington,  &c.  R.  Co.  "See  Campbell  v.  State,   23  Ala. 

59  la.  33,  12  N.  W.  752.     So  as  to  44;  Commonwealth     v.     Sturtivant, 

speed   of  horse   on   highway,  judg-  117  Mass.  122, 133;  State  v.  Southerti, 

Ing  from  the  sound,  Nesbit  v.  Cros-  48  La.  Ann.  628,  19  So.  668;  Ward  v. 

by,  74  Conn.  554,  51  Atl.  550.  Railroad    Co.    19    S.    Car.    521,    45 

°°Mathiesen  v.  Omaha  St.  R.  Co.  Am.   R.   794;    International,   &c.   R. 

(Neb.)  97  N.  W.  243;  Grand  Rapids  Co.  v.  Kuehn   (Tex.)   21  S.  W.   58; 

R.    Co.    v.    Huntley,    38   Mich.    537,  Stewart  v.  State,  19  Ohio,  302.  Two 

31  Am.  R.  321.     See  also  Hoppe  v.  or  three  of  these  decisions  go  to  the 

Chicago,    &c.    R.    Co.    61   Wis.    357,  extreme,    we    think,    in    permitting 

21  N.  W.  227;    Citizens'  St.  R.   Co.  a  witness  to  make  comparisons  and 

V.  Spahr,  7  Ind.  App.  23,  33  N.  E.  give   an   opinion   that  another  had 

446.  "time  to  escape,"  or  did  or  did  not 

"  Sears  v.  Consolidated  St.  R.  Co.  have   time   to  act   in   safety,   these 

6  Wash.  227,  33  Pac.  389.  apparently   being   the   exact   issues 

•^  Gourley  v.  St.  Louis,  &c.  R.  Co.  presented    to   the   Jury. 

35  Mo.  App.  87;  Igs  v."  Chicago,  &c.  *=  Kipper  v.  State  (Tex.  Cr.  App.) 

R.  Co.  38  Mo.  App.  377;  Grand  Rap-  77  S.  W.   611. 

ids,  &c.  R.  Co.  V.  Huntley,  38  Mich.  ™  Cooper  v.   Randall,  59   111.   317; 

537,  31  Am.  R.  321;  Manhattan,  &c.  Illinois,   &c.   R.   Co.   v.   Von   Horn, 

R.  Co.  v.  Stewart,  30  Kans.  226.  18  111.  257;  Swan  v.  County  of  Mid- 
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or  personal,  or  as  to  the  value  of  services'^  in  a  proper  case.  They 
must,  however,  have  some  knowledge  on  which  to  base  their  opinion. 
If  they  have  such  knowledge,  the  fact  that  it  is  slight  will  go  to  the 
weight  of  their  testimony  rather  than  to  its  competency,  but  if  they 
are  not  acquainted  with  or  have  no  knowledge  of  the  matter  in 
question  so  that  their  opinion  can  in  no  way  aid  the  jury,  the  court 
should  refuse  to  permit  them  to  give  an  opinion  which  would  neces- 
sarily be  a  mere  guess  or  conjecture.**  It  is  not,  however,  always 
essential  that  there  should  be  a  market  value,  and  that  the  witness 
should  be  acquainted  with  the  market  value,  or  know  of  actual  sales 
of  such  property  as  that  about  which  his  opinion  is  requested.*' 

§  686.  Miscellaneous. — Opinions  of  ordinary  witnesses  have  also 
been  received  as  to  temperature,  as  to  whether  it  was  light  or  dark, 
and  as  to  size,  color,  shape,  and  quantity."'  So,  in  many  instances, 
as  will  hereafter  be  shown,  a  witness  who  is  not  an  expert,  as  well 


dlesex,  101  Mass.  173;  Central  Rail- 
road V.  Wolff,  74  Ga.  664;  Greely 
County  V.  Gebhardt  (Neb.)  89  N. 
W.  753;  Frlck  v.  Kabaker,  116  la. 
494,  90  N.  W.  498;  Chamness  v. 
Chamness,  53  Ind.  301;  Foster  v. 
Ward,  75  Ind.  594;  Canting  v.  Han- 
nibal R.  Co.  54  Mo.  386,  14  Am.  R. 
476;  Ragan  v.  Kansas  City,  &c.  R. 
Co.  Ill  Mo.  456,  20  S.  W.  234;  Mur- 
ray V.  Norwood,  77  Wis.  405,  46 
N.  W.  499;  State  v.  Finch,  70  la.  316 
59  Am.   R.   443. 

"Carter  v.  Carter,  36  Mich.  207; 
Miller  v.  Meade  Tp.  128  Mich. 
98,  87  N.  W.  131;  Ritter  v.  Daniels, 
47  Mich.  617;  Manghan  v.  Burns' 
Estate,  64  Vt.  316;  Watriss  v.  Tren- 
dall,  74  Vt.  54,  52  Atl.  118;  Bowen 
v.  Bowen,  74  Ind.  470. 

"New  York,  &c.  Co.  v.  Fraser, 
130  U.  S.  611,  9  Sup.  Ct.  665;  Still- 
well,  &c.  Mfg.  Co.  v.  Phelps,  130 
U.  S.  520.  See  also  Whitney  v.  City 
of  Boston,  98  Mass.  312;  Daly  v. 
Kimball  Co.  67  la.  132,  24  N.  W. 
756;  Teerpenning  v.  Corn  Exch. 
&c.  Co.  43  N.  Y.  279;   Chicago,  &c. 


R.  Co.  V.  Mouriquand,  45  Kans.  170; 
Russell  V.  Hayden,  40  Minn.  88; 
Omaha  Auction,  &c.  Co.  v.  Rogers, 
35  Neb.  61;  Flynn  v.  Wohl,  10  Mo. 
App.  582;  Whitney  v.  City  of  Bos- 
ton, 98  Mass.  312,  315. 

*■  Long  V.  Pruyn,  128  Mich.  57,  87 
N.  W.  88;  Texas,  &c.  R.  Co.  v. 
Maddox  (Tex.  Civ.  App.)  63  S.  W. 
134;  Sweeney  v.  Montana,  &c.  R. 
Co.  25  Mont.  543,  65  Pac.  912;  Max- 
well V.  Habel,  92  111.  App.  510; 
Greeley  County  v.  Gebhardt  (Neb.) 
89  N.  W.  753;  Bedell  v.  Long  Island 
R.  Co.  44  N.  Y.  367,  4  Am.  R.  688; 
St.  Louis,  &c.  R.  Co.  V.  Chapman, 
38  Kans.  307,  16  Pac.  695;  Tubbs  v. 
Garrison,  68  la.  44. 

"Pope  V.  Ramsey,  78  Mo.  App. 
157;  Bass,  &c.  Co.  v.  Glasscock,  82 
Ala.  452,  2  So.  315;  Filley  v.  Billings, 
26  Neb.  537,  42  N.  W.  713;  Common- 
wealth V.  Sturtivant,  117  Mass.  133, 
19  Am.  R.  405;  Kelly  v.  Richardson, 
69  Mich.  430,  37  N.  W.  514,  516; 
Curtis  V.  Chicago,  &c.  R.  Co.  18 
Wis.  312. 
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as  an  expert  witness,  may  testify  in  some  cases  as  to  handwriting 
and  also,  when  permitted  by  other  rules,  as  to  the  reputation  or  char- 
acter of  another.®''  In  one  of  the  cases  cited  in  the  first  note  to  this 
section  it  is  said  that  opinion  evidence  may  he  given  "in  a  multi- 
tude of  cases  by  witnesses  who  have  no  more  personal  fitness  than 
any  one  else,  but  who  have  been  so  placed  as  to  have  seen  or  heard 
things  which  can  only  be  described  to  any  one  else  by  giving  the 
impression  produced  on  the  mind  or  senses  of  the  witnesses.  These 
cases  are  so  common  that  few  persons  ever  think  that  what  are 
rightly  called  facts  are  at  the  same  time  no  more  nor  less  than  con- 
clusions. Thus,  impressions  of  cold  or  heat,  light  and  darkness,  size, 
shape,  distance,  speed,  and  many  personal  qualities,  physical  and 
mental,  are  constantly  acted  on  as  facts,  although  not  uniformly 
judged  by  all  observers,  for  the  simple  reason  that  the  facts  cannot 
be  otherwise  communicated.  Any  person  can  give  such  impressions 
without  special  experience  or  special  intelligence."'^  So,  in  another 
of  such  cases,  a  witness  was  permitted  to  state  that  "according  to  his 
best  judgment"  he  had  delivered  a  certain  quantity  of  coal  each  day, 
and  the  court  said  that  "quantity,  like  value,  time,  distance,  and 
some  other  like  matters,"  is  one  of  the  subjects  in  reference  to  which 
an  ordinary  witness  may  express  an  opinion,  when  based  on  personal 
observation.®* 

•'■Miller  v.  Coulter,  156  Ind.  290,  Ala.  452,'  2  So.  315,  317.  See  also 
59  N.  E.  853;  Renshaw  v.  First  Nat.  Kipper  v.  State  (Tex.  Cr.  App.) 
Bank  (Tenn.  Ch.  App.)  63  S.  W.  194;  77  S.  W.  611  (witness  permitted  to 
Redding  v.  Redding,  69  Vt.  500,  give  opinion  in  a  murder  case,  as 
38  Atl.  230;  Hopper  v.  Ashley,  15  to  both  time  and  distance) ;  State  v. 
Ala.  457,  463;  De  La  Motte's  Case,  Williams'  (La.  Ann.)  35  So.  521 
21  How.  St.  Tr.  687,  810;  Rogers'  (statement  of  a  witness  that  he 
Expert  Testimony,  §  122;  note  in  went  into  a  gambling  house,  held 
32  Cent.  L.  J.  531  (said  to  be  not  inadmissible  as  a  mere  con- 
admissible  in  five  classes  of  cases),  elusion);    Fields  v.   State   (Fla.)    35 

'"'Snow   V.    Grace,    29    Ark.    131:  So.  185  (opinion  held  admissible  as 

Bryan  v.  Walton,  20  Ga.  480;  Childs  to   both   physical   and   mental   con- 

V.  State,  55  Ala.  28;  Mills  v.  Winter,  dition  of  another) ;    State  v.   Shin- 

94  Ind.  329.  born,   46   N.    H.    497    (character   of 

"'  Kelly   V.    Richardson,   69   Mich,  sounds,   and   direction   from   which 

430,  37  N.  W.  514,  516.  they  seemed  to  come.) 

"'Bass,  &c.   Co.  V.   Glasscock,  82 


